THE STATE OF SOUTH CAROLINA Oct 292024
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
In the Court of Common Pleas
For the Fifth Judicial Circuit
The Honorable Jean H. Toal,
Acting Circuit Court Judge

Civil Action No. 2023-CP-40-01759

Appellate Case No. 2024-001423

John A. Tibbs and Margaret B. Tibbs,
Plaintiffs,

V.

3M Company; 4520 Corp., Inc.; A.O. Smith Corporation; A.W. Chesterton Company; ABB Inc.;
Air & Liquid Systems Corporation; AIW-2010 Wind Down Corp.; Amentum Environment &
Energy, Inc.; Anchor/Darling Valve Company; Armstrong International, Inc.; Asbestos
Corporation Limited ASCO, L.P.; Atlas Asbestos Co.; Atlas Turner, Inc.; AWT Air Company,
Inc.; Bahnson, Inc.; Banner Industries International, Inc.; Banner Industries, LLC; Banner
Industries of N.E., Inc.; Barretts Minerals Inc.; Beaty Investments, Inc.; Bechtel Corporation; The
Bonitz Company; Brand Insulations, Inc.; BW/IP Inc.; Canvas CT, LLC; Cape PLC; Carboline
Company; CB&I Laurens, Inc.; Cleaver-Brooks, Inc.; Consolidated Electrical Distributors, Inc.;
Copes-Vulcan, Inc.; Covil Corporation; Crane Instrumentation & Sampling, Inc.; Crosby Valve,
LLC; Daniel International Corporation; Davis Mechanical Contractors, Inc.; Dezurik, Inc.; Duke
Energy Carolinas, LLC; Duke Energy Corporation; Eaton Corporation; Ellington Insulation
Company, Inc.; Emerson Electric Co.; Fisher Controls International LLC; Flame Refractories,
Inc.; Lowserve Corporation; Flowserve US Inc.; Fluor Constructors International; Fluor
Constructors International, Inc.; Fluor Daniel Services Corporation; Fluor Enterprises, Inc.; FMC
Corporation; Foster Wheeler Energy Corporation; Gardner Denver Nash, LLC; General Boiler
Casing Company, Inc.; General Cable Corporation; General Cable Industries, Inc.; General
Electric Company; Gould Electronics Inc.; Goulds Pumps, Incorporated; Goulds Pumps LLC;
Great Barrier Insulation Co.; Grinnell LLC; Hajoca Corporation; Howden North America Inc.;
HPC Industrial Services, LLC; IMO Industries Inc.; ITT LLC; Joy Global Underground Mining
LLC; K-Mac Services Incorporated; Metropolitan Life Insurance Company; Mine Safety
Appliances Company, LLC; MP Supply, Inc.; The Nash Engineering Company; Occidental
Chemical Corporation; Paramount Global; Patterson Pump Company; PECW Holding Company;
Pfizer Inc.; Piedmont Insulation, Inc.; Plastics Engineering Company; Presnell Insulation Co., Inc.;
Redco Corporation; Riley Power Inc.; Rockwell Automation, Inc.; RSCC Wire & Cable LLC;
Schneider Electric USA, Inc.; Sequoia Ventures Inc.; Spirax Sarco, Incl; SPX Corporation;
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Stafford Insulation Company; Standard Insulation Company of N.C., Inc.; Starr Davis Company,
Inc.; Starr Davis Company of S.C., Inc.; Sterling Fluid Systems (USA) LLC; TE Wire & Cable,
LLC; Thermo Electric Company, Inc.; Union Carbide Corporation; Valves and Controls US, Inc.;
Velan Valve Corp.; Viking Pump, Inc; Vistra Intermediate Company LLC; The William Powell
Company; Wind Up, Ltd.; Yuba Heat Transfer LLC; and Zurn Industries, LLC,

Defendants,
and

Cape PLC, individually and as successor in interest to Cape Asbestos Company Limited, by and
through its duly appointed Receiver Peter D. Protopapas,

Third-Party Plaintiff / Respondent
V.

Anglo American PLC, individually and as successor in interest to Anglo American Corporation of
South Africa Ltd.; DeBeers PLC; DeBeers Centenary AG; DeBeers Consolidated Mines Ltd.;
DeBeers S.A.; DeBeers UK Ltd.; DeBeers Jewelers US, Inc.; Angle American US Holdings Inc.;
Element Six US Corp.; Element Six Technologies US Corp.; Element Six Technologies (OR)
Corp.; First Mode Holdings, Inc.; Platinum Guild International (USA) Jewelry Inc.; Forevermark
US Inc.; Anglo American Crop Nutrients (USA), LLC; Charter Consolidated Ltd.; ESAB
Corporation; Central Mining & Investment Corporation Ltd.; Cape Holdco Ltd.; The Law
Debenture Corporation PLC; Cape Industrial Services Group Ltd.; Mohed Altrad; Altrad UK Ltd.;
Cape UK Holdings Newco Ltd.; Altrad Services Ltd., f/k/a Cape Industrial Services Ltd.; Altrad
Investment Authority SAS; Sparrows Offshore Group Ltd.; Hawk Bidco US Inc.; Arranco US,
LLC; Sparrows Offshore, LLC; The Sparrows Group, LLC,

Third-Party Defendants,
of which

Charter Consolidated Ltd., ESAB Corporation, and Central Mining & Investment Corporation Ltd.
are the

Petitioners.

MOTION TO STRIKE

Peter D. Protopapas, in his capacity as the court-appointed Receiver for Cape PLC,
individually and as successor in interest to Cape Asbestos Company Limited, n/k/a Cape

Intermediate Holdings Ltd. (the “Receiver”) hereby moves this Court to strike portions of



Petitioners’ filing in Reply to the Receiver’s Return to Petition for Writ of Certiorari. As an initial
matter, Petitioners have once again recast a filing by unilaterally giving it a new name. In this
instance, Petitioners have labeled their filing of October 10, 2024 as REPLY OF PETITIONERS
CHARTER CONSOLIDATED, LTD., ESAB CORPORATION AND CENTRAL MINING &
INVESTMENT TO THE RECEIVER'S RETURN TO THE MOTION TO CERTIFY (emphasis
added). Petitioners title their Reply as a reply in support of a “Motion to Certify”’; however, there
is no Rule 204(b) motion to certify pending in this case. Instead, Petitioners have filed a Petition
for Writ of Certiorari seeking this Court’s review of the Court of Appeals’ decision dismissing this
interlocutory appeal.?

Next, Petitioners seek, for the first time in their Reply and via footnotes no less, to (1)
obtain a discretionary grant of certiorari and (2) consolidate this appeal with other appeals.?
(October 10, 2024 Reply at pp. 5 n.6, 6 n.7.) The inclusion of this requested relief in a reply in
further support of the certiorari petition is improper because Petitioners are requesting this Court
to grant affirmative relief without the Receiver having a full and fair opportunity to respond. These
requests should have been made by petition or motion, not by request tacked on at the eleventh
hour in a footnote in Petitioners’ Reply. Accordingly, the Receiver requests the Court strike
footnotes 6 and 7 from Petitioners’ Reply. To the extent the Court denies this Motion to Strike, the
Receiver requests the Court grant the Receiver leave to file a sur-reply to address these new

requests for affirmative relief.

! The unilateral renaming of motions, orders, and other filings is not an isolated occurrence. See
Appellate Case No. 2024-0000916 (appeal from interlocutory discovery order of the circuit court
which the petitioners recast as an injunction order); Appellate Case No. 2024-001065 (appeal from
interlocutory discovery sanctions order recast as a contempt order).

2 The Receiver notes the appellants in those appeals have objected to the consolidation of their
appeals with this case. See Motion to Consolidate, Appellate Case Nos. 2023-001461, 2024-
001463, filed on October 15, 2024.



Respectfully Submitted,

By: /s/ Jonathan M. Robinson
Jonathan M. Robinson

G. Murrell Smith, Jr

Shanon N. Peake

SMITH | ROBINSON, LLC

3200 Devine Street

Columbia, SC 29205
jon@smithrobinsonlaw.com
murrell@smithrobinsonlaw.com
shanonp@smithrobinsonlaw.com
(803) 254-5445

John T. Lay, Jr., SC Bar No. 64526
Gallivan, White & Boyd, P.A.
1201 Main Street, Suite 1200

PO Box 7368 (29202)

Columbia, SC 29201
jlay@gwblawfirm.com

(803) 779-1833

Troy S. Brown (admitted pro hac vice)
Dana E. Becker (admitted pro hac vice)
MORGAN, LEwIS & Bockius LLP

2222 Market Street

Philadelphia, PA 19103
troy.brown@morganlewis.com
dana.becker@morganlewis.com

(215) 963-5000

Brady Edwards (pro hac vice forthcoming)
Robert W. Jacques

MORGAN, LEwWIS & Bockius LLP

1111 Pennsylvania Avenue NW
Washington, DC 20004
brady.edwards@morganlewis.com
robert.jacques@morganlewis.com

(202) 739-3000

Paul A. Scrudato

MORGAN, LEwIs & Bockius LLP
101 Park Avenue

New York, NY 10178



paul.scrudato@morganlewis.com
(212) 309-6000

Attorneys for Receiver Peter D. Protopapas

October 29, 2024



