
STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 
____________ 

Certiorari to Saluda County 

Honorable Kristi F. Curtis, Circuit Court Judge 
____________ 

APPELLATE CASE NO. 2024-000547 
____________ 

APPENDIX 
____________ 

JOANNA K. DELANY 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330

ATTORNEY FOR PETITIONER 

ALAN WILSON 
Attorney General 

ZACHARY W. JONES 
Assistant Attorney General 
P.O. Box 11629 
Columbia, SC  29211 
(803) 734-3737

S. R. HUBBARD, III 
Solicitor, Eleventh Judicial Circuit 
100 East Church Street 
Saluda, SC 29138 
(803) 785-8352

ATTORNEYS FOR RESPONDENT

VOLUME II OF II
PAGES 501-645 

KYLE WAYNE WAY, 

PETITIONER 

V. 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

Oct 30 2024



i 

 

INDEX 
 
 
INDEX ............................................................................................................................................. i 
 
TRIAL TRANSCRIPT DATED NOVEMBER 18-19, 2019 ..........................................................1 
 
TRIAL TRANSCRIPT DATED NOVEMBER 20, 2019 ...........................................................298 
 
TRIAL TRANSCRIPT DATED NOVEMBER 21, 2019 ...........................................................521 
 
APPLICATION FOR POST-CONVICTION RELIEF ...............................................................572 
 
RETURN, PARTIAL MOTION TO DISMISS, AND MOTION FOR A MORE DEFINITE 
STATEMENT ..............................................................................................................................579 
 
AMENDED APPLICATION FOR PCR DATED OCTOBER 4, 2022 ......................................587 
 
AMENDED APPLICATION FOR PCR DATED MARCH 22, 2023 ........................................589 
 
PCR HEARING TRANSCRIPT DATED APRIL 4, 2023 .........................................................591 
 
ORDER OF DISMISSAL ............................................................................................................627 
 
INDICTMENTS ..........................................................................................................................643 
 
SENTENCE SHEET ....................................................................................................................645 





	

	

	

	

502



503



	

	

504



505



506





508





	

	

510



	

511



512



513



514



	

	

	

	

515



516



	 	

	

517



518



519



520



 

1

STATE OF SOUTH CAROLINA
                           COURT OF GENERAL SESSIONS
COUNTY OF SALUDA 

STATE                    )
                         )
                         )    TRANSCRIPT OF RECORD                
          V.             )      2017-GS-41-01175
                         )
KYLE WAYNE WAY           )
                         )
              DEFENDANT. )
  

                          NOVEMBER 21, 2019
                          SALUDA, SOUTH CAROLINA

B E F O R E:

     THE HONORABLE WALTON J. MCLEOD, IV, JUDGE; AND 
A JURY.

A P P E A R A N C E S:

     ROBBIE MCNAIR, ASSISTANT SOLICITOR
     MELANIE DARKO, ASSISTANT SOLICITOR
     ATTORNEY FOR THE STATE

     ANDREW BISHOP, ESQUIRE
     ATTORNEY FOR THE DEFENDANT

   

                              BETHANIE K. CREPPON
                              CIRCUIT COURT REPORTER

521



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

2

I N D E X
WITNESS PAGE

(No Witnesses.)
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E X H I B I T S

NO.   DESCRIPTION ID.     EVD.

(No Exhibits.)  
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P R O C E E D I N G S

* * *

THE COURT:  All right.  Good morning, ladies 

and gentlemen.  I appreciate everyone's patience.  I 

was just trying to get some final preparations done.  

All right.  When we left yesterday, the Defense 

had rested and we completed the directed verdict 

motions.  We had a charge conference in chambers 

this morning, and we made several revisions.  And I 

provided the latest, greatest, up-to-date jury 

instructions to the State and the Defendant.  

Any issues with the charges?  

MS. DARKO:  Your Honor, I'm just begging the 

Court's indulgence for, like, a minute and a half. 

THE COURT:  A minute?  Okay.  

And, just to be clear, we've got a verdict form 

that -- it's one page, but it represents both 

indictments.  Is that suitable to you, Mr. McNair?  

MR. MCNAIR:  Yes, Your Honor.  

THE COURT:  Okay.  Let me ask y'all a few quick 

questions while she's reading that.  

(Sidebar conference.) 

MS. DARKO:  Thank you, Your Honor.  The State 

has no objections to the charges. 

THE COURT:  Okay.  Anything else before we 
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5

bring the jury out for closing arguments?  

MR. MCNAIR:  No, sir, Your Honor.

THE COURT:  Defense, are you ready to proceed?  

MR. BISHOP:  Yes, Your Honor.  No objections to 

the charges.  

THE COURT:  Thank you.  

All right.  Let's bring the jury out.  

(The jury enters the courtroom at 10:07 AM.) 

THE COURT:  Mr. Foreman, ladies and gentlemen 

of the jury, welcome back.  I hope you had a nice 

evening.  Sorry we're getting started later than I 

said we'd start yesterday, but I had some matters 

that I had to take care of first this morning while 

you waited.  So I appreciate your patience.  

Ladies and gentlemen, the parties have 

presented their evidence in this case.  It is now 

time for the attorneys to make their closing 

arguments.  The arguments of the attorneys are not 

evidence in this case.  The statements and arguments 

are meant to help you understand the evidence and 

apply the law to the evidence.  You should disregard 

any remark, statement, or argument which is not 

supported by the evidence presented during the trial 

or the law that I will explain to you after the 

arguments.  
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Now, at this time, please give your complete 

attention to the attorneys while they make their 

closing arguments.  Thank you.

MR. MCNAIR:  Thank you, Your Honor.  May it 

please the Court?  

THE COURT:  Yes, sir.  

MR. MCNAIR:  What do you see?  A loving brother 

who just wanted to move in to take care of his 

siblings that he had just met or a wolf in sheep's 

clothing?  

In the summer of 2014, he saw this 

eighth-grader at the lake and he saw something he 

wanted.  And, just like the predator he is, he 

sensed weakness in ; a young 13-year-old girl 

with a troubled home life, an alcoholic father who 

was away at rehab, a girl desperate for love and 

attention.  And, in the midst of that turmoil in her 

life, he saw an opportunity, and he found a way to 

get into that house, and he feasted on it.  

He's not a murderer, but he took a part of her 

life that she will never get back.  He stole her 

innocence; he stole her youth; he stole the 

meaningfulness of a first love.  He took her trust 

and he twisted it into something sick and perverted.  

And the one thing he didn't lie to you about 

MINOR1
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from the stand was that he was bad about stealing.  

That's the truth.  He's into stealing really bad.  

At a time when  should be thinking about her 

first kiss or going to a middle school dance, he has 

convinced her that she is his wife.  In 21 days, he 

goes from Bubba, her brother, to Baby; brother to 

husband; protector to predator.  

In that first Facebook communication on 

February 20th, he is Bubba, her brother.  By March 

13th of 2015, she is his child bride.  This isn't a 

love story; this is all about his control and his 

manipulation to achieve his own perverted sexual 

desires.  

Look at those text messages.  On one hand, he's 

telling her how much he loves her and they're meant 

to be to make this seem right to her; but, on the 

other hand, he gets mad if he doesn't know where she 

is or if she's talking to guys at her school.  He 

promises her a little girl's fairy tale, doesn't he?  

A life of love, breakfast in bed, kisses every day, 

puppies.  

But he knows that's not how the real world is, 

doesn't he?  He's a 28-year-old man with three kids 

who just broke up with his fiancee, got a full-time 

job, paying child support.  He's just trying to 

MINOR1
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what do you think really happened?  If he's willing 

to admit to that, how bad do you think it really 

was?  

And if you want a glimpse into who the real 

Kyle Way is, the savvy grown man who knew exactly 

what he was doing, look at his actions after he left 

Angela Rogers' property that night.  He gets a new 

phone that he sneaks to her, and then he starts 

communicating with that phone from a different 

number.  He changes his number.  Why?  Why do that?  

He never texts her Motorola phone again; he 

never sends her another Facebook message on her 

Facebook account again.  He's savvy; he knows.  And 

then, the very first call that he has with her on 

that new phone that he got her, his first question 

is:  Did you tell them we had sex?  

Then he starts sending her messages after that:  

I love you, Baby.  Don't get caught.  We're married 

now, Baby.  Don't get caught.  Sends her a picture 

of himself with his shirt off.  Delete it.  Don't 

get caught, or they'll know now. 

He ain't pretending to be anything other than 

what he is.  He's a predator.  Then immediately, the 

same day that he gets her that phone, he tells her 

to delete her Facebook account with all her friends.  

534



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

15

Why is that?  To delete all the communications he 

had with her on Facebook; to now make her share a 

Facebook account with him so he can monitor all of 

her communications; he can see all of her friends 

and who she's talking to.  This is all about 

protecting him and controlling her.  

And then, when the school takes away that 

phone, he really freaks out.  That's when the real 

Kyle Way comes out.  He calls her from her friend's 

phone -- or she calls him from her friend's phone to 

tell her [sic] what had happened.  He says:  You 

better not tell or I'll kill you.  He knows he's 

toast.  

He's charged with CSC with a minor in the 

second degree and CSC with a minor in the third 

degree.  The Judge will read the law to you.  But, 

just very simply, CSC second with a minor just means 

the victim -- the elements are the victim is between 

11 and 14 -- that's well-established, she was 13 at 

the time and then she turned 14 while this was going 

on -- and that a sexual battery occurred.  

A sexual battery, all that means is an 

intrusion of her body, however slight.  It can be 

intercourse, oral sex, digital penetration.  Those 

are all sexual batteries.  
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CSC third, that's a separate and distinct 

offense.  It encompasses things that happened prior 

to the sexual battery, such as touching, fondling, 

or kissing in a sexual manner.  The elements of that 

are that the defendant is over 14 -- no doubt about 

that; he was 28 at the time -- the victim is under 

16, no doubt about that -- and that he touched any 

part of her body with the intent to arouse himself 

or her.  

So, if he kissed her in a sexual manner, he's 

guilty of criminal sexual conduct with a minor in 

the third degree.  But, make no mistake, ladies and 

gentlemen, these aren't either/or indictments; he's 

guilty of both of these offenses, both.  

Now, these are crimes that happen in secret, 

and that's by his design.  Okay?  We don't need DNA 

to prove a case like this.  You heard that unless 

you have evidence of a sexual assault and you send 

somebody for a medical exam within 72 hours, you're 

not going to find DNA or semen.  And we know, in 

this case, she had lived with her aunt for about a 

week prior to it ever being report ed to law 

enforcement.  And she didn't have sex in that 

week-long period where she was living with her aunt.  

So, you know, we aren't going to have DNA or semen 
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or anything like that in this case.  

And then you heard from Dr. Chapel that just 

because a virgin has sex or whatever, you're not 

going to see evidence of physical trauma or tearing.  

Okay?  So just dispel that notion that just because 

somebody is a virgin, you would know that they had 

sex.  That's not true.  Her testimony was, in 95 

percent of the cases, even in cases involving 

victims way younger than , that even after 

they're examined within days of a known sexual 

assault, in 95 percent of the cases, you don't see 

evidence of tearing or physical trauma.  So that 

doesn't prove anything.  Okay?  

Just because there wasn't evidence of that in 

this case, that doesn't prove she didn't have sex.  

It would be highly unlikely to ever see evidence of 

that in a sexual assault case.  

And we don't have to have an eyewitness to have 

witnessed them having sex.  If that was required, 

how could we ever prove cases like this that 

happened behind closed doors and in secret?  The law 

allows us to rely on what's called circumstantial 

evidence.  What circumstantial evidence is, it 

allows you to use your common sense to connect the 

dots.  

MINOR1
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The best analogy I have for it is to describe 

it like snow.  If you go to bed one night and it's 

cold outside and there's no snow on the ground, and 

you wake up the next morning and the ground is 

covered in snow, you don't have to have seen a 

snowflake fall to know it snowed, right?  You don't 

have a doubt that it snowed.  And that's how this 

case is, isn't it?  

Look at what you do have:  Married for seven 

months.  He admits to being all over her in bed.  

Donna and  see them in bed together.  He texts 

about kissing her every day; he doesn't want her 

talking to other guys; he won't let her be alone; 

he's buying her secret phones; he's buying her 

clothes; he's asking about what underwear she likes.  

Do you have a doubt that it snowed?  You can connect 

those dots.  

Reasonable doubt is our burden of proof.  I'm 

sure y'all all have heard about reasonable doubt.  A 

lot of people have misconceptions about what 

reasonable doubt really means, and that's why I'll 

talk about it now.  It does not mean that we have to 

prove to you things to an absolute certainty.  That 

does not exist in this world.  Okay?  

We do not have to prove things to you beyond 

MINOR2
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thought was a legitimate purpose; Kyle, who admitted 

to giving his sister a phone and creating the 

Facebook account but, once again, he thought he was 

doing this for a legitimate purpose.  Why would Kyle 

have sex with his sister?  That's incest.  He has 

stronger morals than that.  

His testimony should not be given any less 

weight than anyone else, not even law enforcement.  

He did admit to kissing his sister to law 

enforcement; he admitted this was a peck, kind of a 

good-bye kiss.  He didn't say that he had stronger 

feelings, more than a brother and sister.  

I do want to briefly talk about what I would 

consider the elephant in the room, which is the 

Facebook relationship and the text relationship.  

You'll have time to go through all of these that 

have been admitted into evidence.  I think you'll 

see that sex or any type of sexual relationship was 

not mentioned in these messages and no explicit 

images were sent or received.  

Yes, this was weird; yes, my client should have 

not done this.  But nothing ever transgressed from 

this fake relationship to the real world.  I would 

ask that you look at the elements of the crime when 

considering these messages. 
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Ladies and gentlemen, thank you again for your 

time and attention during this trial.  I hope you 

will find that there was reasonable doubt that my 

client committed criminal sexual conduct with a 

minor and find him not guilty.  

MR. MCNAIR:  The State has no reply, Your 

Honor.  

THE COURT:  All right.  

All right.  Members of the jury, it is now my 

duty, as the trial judge, to instruct you on the law 

applicable to this case.  And, in that regard, it is 

your duty, as jurors, to accept and apply the law as 

I now state it to you.  Furthermore, it is your 

exclusive duty to decide all the issues of fact in 

this case and to determine the effect, value, 

weight, and truth of the evidence.  

All the parties have the right to expect that 

you'll carefully consider and evaluate the evidence 

and apply the law of this case to it so that, in the 

end, all parties receive a fair and impartial trial.  

Now, during this trial, you and I have separate 

duties to perform.  As the trial judge, it is my 

responsibility to preside over this trial and to 

rule on the admissibility of evidence offered during 

the trial.  In that regard, you're to consider only 
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the evidence before you; thus, you are to consider 

only the testimony which has been presented from the 

witness stand together with any exhibits admitted 

into the record of this case.  

If you have any preconceived ideas as to what 

the law is or what you think the law ought to be and 

it does not agree with what I tell you the law is, 

you are obligated, under your oath, to abandon these 

preconceptions because you are sworn to accept the 

law as I now state it to you.  

In this trial, you're the sole and exclusive 

judge of the facts.  Do not infer that I have any 

opinion about the facts in this case from anything 

that I have said or done during the course of this 

trial.  In this regard, the law simply does not 

permit me to have an opinion about the facts.  

As jurors, it is your duty alone to determine 

the effect, value, weight, and truth of the evidence 

presented during the course of this trial.  

Furthermore, it is your job, as jurors, to determine 

the credibility or believability of the witnesses 

who have testified in this case.  You must evaluate 

the evidence and determine which evidence convinces 

you of its truth.  

In determining the believability of witnesses 
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who have testified in this case, you may believe one 

witness over many or many over one; you may believe 

a part of the testimony of a witness and reject the 

remaining part; you may believe the testimony of a 

witness in its entirety or reject it in full; you 

may consider whether the witness has an interest in 

the result of the trial, whether the witness is 

prejudiced towards either party, the opportunity for 

the witness to have seen the matters and things 

about which the witness may testify and the way the 

witness acts on the witness stand.  

Furthermore, evidence may be direct or 

circumstantial.  Direct evidence is testimony by a 

witness about what the witness personally saw, 

heard, or did.  Circumstantial evidence is indirect 

evidence.  In other words, it is proof of one or 

more facts which can find another fact.  You may 

consider both direct and circumstantial evidence 

equally.  

Crimes may be proven by circumstantial 

evidence.  The law makes no distinction between the 

weight and value to be given to either direct or 

circumstantial evidence.  However, to the extent 

that the State relies on circumstantial evidence, 

all of the circumstances must be consistent with 
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each other and, when taken together, point 

conclusively to the guilt of the accused beyond a 

reasonable doubt.  If these circumstances merely 

portray the defendant's behavior as suspicious, the 

proof has failed.  

The State has the burden of proving the 

defendant guilty beyond a reasonable doubt.  The 

burden rests with the State, regardless of whether 

the State relies on direct or circumstantial 

evidence or a combination of the two.  

The evidence which you are to decide the facts 

consists of this case are, one, the sworn testimony 

of the witnesses on both direct and 

cross-examination; two, exhibits which have been 

admitted into evidence; and, three, any facts which 

the attorneys have agreed could be stipulated.  

Now, the rules of evidence ordinarily do not 

permit witnesses to testify to opinions or 

conclusions.  An exception to this rule exists for 

witnesses we call expert witnesses.  A witness who, 

by education and experience, has become an expert in 

some art, science, or profession may give an opinion 

as to the subject the witness claims to be an expert 

in and may also give the reasons for that opinion.  

You should consider any expert opinion given by 
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a witness like any other evidence:  Give it the 

weight you think it deserves.  If you decide that an 

expert's opinion is not based on sufficient 

education or experience or if you decide that the 

reasons given in support of the opinion are not 

sound or that the opinion is outweighed by other 

evidence, you may disregard the opinion entirely.  

An expert's testimony is to be given no greater 

weight than that of other witnesses simply because 

the witness is an expert.  And you do not have to 

accept an expert's opinion even though it's 

uncontradicted. 

The defendant in this case is presumed 

innocent.  This is no mere legal theory; it is a 

fundamental and substantial right to which everyone 

is entitled.  It is like a robe of righteousness 

placed around the defendant that remains with him 

through every stage of the trial and continues with 

him after you retire to your jury room to deliberate 

and continues to exist so the defendant is presumed 

innocent unless and until you, the jury, have 

determined that the State has proved the guilt of 

the defendant beyond a reasonable doubt.  

A defendant is not required to prove he is 

innocent; he's not required to prove anything.  The 
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burden is upon the State to prove the guilt of the 

defendant beyond a reasonable doubt and it is 

required that every essential element of an offense 

charged be proven by the State beyond a reasonable 

doubt.  The State is not required to prove the guilt 

of the defendant beyond all doubt or beyond every 

doubt.  The appropriate standard of proof is beyond 

a reasonable doubt.  

Now, the State has the burden of proving the 

defendant guilty beyond a reasonable doubt.  Some of 

you may have served as jurors in civil cases where 

you were told that it is only necessary to prove 

that a fact is more likely true than not true, such 

as by the greater weight or the preponderance of the 

evidence.  

In criminal trials, the State's proof must be 

more powerful than that.  It must be beyond a 

reasonable doubt.  Proof beyond a reasonable doubt 

is proof that leaves you firmly convinced of the 

defendant's guilt.  There are very few things in 

this world that we know with absolute certainty.  

And, in criminal cases, the law does not require 

proof that overcomes every possible doubt. 

If, based on your consideration of the 

evidence, you are firmly convinced that the 
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defendant is guilty of the crime charged, you must 

find the defendant guilty.  If, on the other hand, 

you think there is a real possibility that the 

defendant is not guilty, you must give the defendant 

the benefit of the doubt and find him not guilty.  

Testimony has been given about a statement 

allegedly made by this defendant to law enforcement.  

In evaluating the alleged statement, you first need 

to determine if the State has proven that the 

defendant, in fact, made the statement.  If not, 

then you cannot consider that alleged statement in 

any way against that defendant.  

If you find that the defendant made the 

statement, the next thing you're going to have to 

evaluate is whether the defendant was properly 

advised of his rights prior to being interrogated 

and giving his statement.  If a person is in 

custody, he must be given his Miranda warnings prior 

to any interrogation by the police.  

Miranda warnings are that you have the right to 

remain silent; that any statement made can and will 

be used against you in court; that you have the 

right to an attorney, and if you do not have the 

resources to hire an attorney, the Court will 

appoint one at no expense; that you have the right 
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to consult a lawyer before answering any questions 

or making any statement; that you have the right to 

have a lawyer present at all times during all 

interviews and all interrogations and that you may 

stop answering questions at any time.  While these 

exact words do not have to be used, the substantial 

equivalent must be communicated in order to 

constitute Miranda warnings. 

If the State proves that it gave Miranda 

warnings prior to interrogating the defendant while 

in custody, the State must then prove that the 

defendant knowingly and intelligently waived his 

constitutional rights and made the statement to 

police.  

The final requirement is that the statement in 

question must have been given voluntarily.  The 

State must prove that the statement was the 

expression of the defendant's own free will and was 

not improperly induced by compulsion, duress, force, 

or fear, or by the promise of some reward or hope of 

reward.  

Unless the statement was given freely and 

voluntarily, you may not consider it against the 

defendant.  If a statement was made while in custody 

of law enforcement in response to the officer's 
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questions, I instruct you that you cannot use that 

statement against the defendant unless you are 

satisfied that statement has proven, beyond a 

reasonable doubt, every requirement about which I 

have instructed you. 

Now, the defendant in this case is charged with 

two separate and distinct offenses, each of which 

must be evaluated on its own merit or lack of merit.  

In one indictment, the defendant is charged with 

criminal sexual conduct with a minor in the second 

degree.  It is alleged that in Saluda County, on or 

between the dates of March 1st, 2015 and October 

13th, 2015, the defendant engaged in a sexual 

battery with the alleged victim who is alleged to 

have been born on  2001; she being 14 years 

or less, but at least 11 years of age, and the 

defendant being older than the alleged victim.  

On the other indictment, the defendant is 

charged with criminal sexual conduct with a minor in 

the third degree.  It is alleged that in Saluda 

County, on or between the dates of March 1st, 2015 

and October 13th, 2015, the defendant committed a 

lewd or lascivious act on the alleged victim's body 

or its parts with the intent of arousing, appealing, 

or gratifying the defendant's lust, passion, or 
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sexual desires or the lust, passions, or sexual 

desires of the alleged victim who is alleged to have 

been born on  2001; she being 14 years of 

age or less, but at least 11 years of age, and the 

defendant being older than the alleged victim.  I 

remind you that the indictments themselves are not 

evidence.  

To prove the defendant guilty of a crime, the 

State must prove, beyond a reasonable doubt, that 

the defendant acted with criminal intent.  The 

criminal intent required in this case is that the 

defendant must be proven to have acted knowingly.  

To act knowingly means to act with knowledge, to act 

consciously, not accidentally.  It is an intentional 

act, a willful act.  Intent is a mental state and 

must be shown by acts and conduct of the defendant 

and other circumstances from which you may naturally 

and reasonably infer intent.  But the State must 

establish the necessary criminal intent beyond a 

reasonable doubt in order for the defendant to be 

convicted of a crime.  

Criminal sexual conduct with a minor in the 

second degree.  Now I'm going to explain to you the 

law as it applies to the charges against the 

defendant.  A person commits criminal sexual conduct 
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with a minor in the second degree when he engages in 

sexual battery with a person who is 14 years of age 

or less, but who is at least 11 years of age.  

Sexual battery is a defined term.  The 

definition of a sexual battery includes sexual 

intercourse, cunnilingus, fellatio, anal 

intercourse, or any intrusion, however slight, of 

any part of a person's body or of any object into 

the genital openings of another person's body.  

So, to prove the defendant guilty of criminal 

sexual conduct with a minor in the second degree, 

the State must first prove, beyond a reasonable 

doubt, that the alleged incident occurred in Saluda 

County, on or between the dates alleged in the 

indictment, and, one, that the defendant engaged in 

a sexual battery with the alleged victim, and that 

the alleged victim was 14 years of age or less, but 

at least 11 years old at the time.  

To prove sexual battery, the State must prove, 

beyond a reasonable doubt, that, at the time and 

place alleged, the defendant caused part of his body 

to be inserted, however slightly, into the genital 

openings of the alleged victim.  

Any consent, willingness, indifference, or 

ignorance on the part of the minor is not a defense 
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to criminal sexual conduct with a minor in the 

second degree.  In South Carolina, an unmarried 

woman under the age of 14 cannot legally consent to 

have sexual intercourse. 

Criminal sexual conduct with a minor in the 

third degree.  A person commits criminal sexual 

conduct in the third degree -- with a minor in the 

third degree when he willfully and lewdly commits or 

attempts to commit the lewd and lascivious act upon 

or with the body or its parts of a child under 16 

years of age with the intent of arousing, appealing 

to, or gratifying the lusts, passions, or sexual 

desires of the actor or the child.  

Lewd means obscene, lustful, indecent, 

lecherous, tending to moral impurity.  Lascivious 

means tending to incite lust, indecent, obscene, 

tending to deprave the morals and respect of sexual 

relations.  

So, to prove the defendant guilty of criminal 

sexual conduct with a minor in the third degree, the 

State must first prove, beyond a reasonable doubt, 

that the alleged incident occurred in Saluda County, 

on or between the dates alleged in the indictment, 

and, one, that the defendant willfully and lewdly 

committed or attempted to commit a lewd or 
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lascivious act upon the alleged victim's body or its 

parts; that the defendant committed or attempted to 

commit said act with the intent of arousing, 

appealing to, or gratifying the lusts, passions, or 

sexual desires of the defendant or the alleged 

victim, and the alleged victim was under 16 years of 

age at the time.  

Any consent, willingness, indifference, or 

ignorance on the part of the minor is not any 

defense to criminal sexual conduct with a minor in 

the third degree.  Consent, willingness, 

indifference, or ignorance on the part of the minor, 

if any, as to what was taking place does not in any 

way affect the charge of the criminal sexual conduct 

with a minor because an unmarried woman under the 

age of 14 cannot legally consent to sexual 

intercourse.

Now, the defendant is accused of having 

committed the crimes of criminal sexual conduct with 

a minor in the second degree and criminal sexual 

conduct with a minor in the third degree in 

violation of Code Section 16-3-655(b)(1) and Section 

16-3-655(c) on or about the period of time between 

March 1st, 2015 and October 13th, 2015.  

In order to find the defendant guilty of either 
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of these crimes, it is necessary for the prosecution 

to prove, beyond a reasonable doubt, the commission 

of acts constituting the crime within the period 

alleged.  And, in order to find the defendant 

guilty, you must unanimously agree upon the 

commission of the same specific act or acts 

constituting the crime within the period alleged.  

It is not necessary that the particular act or acts 

committed and agreed upon be stated in the verdict. 

The defendant is entitled to every reasonable 

doubt arising in the whole case.  If, upon any issue 

of fact essential to a conviction, you have a 

reasonable doubt as to how that issue should be 

resolved, you must resolve that doubt in favor of 

the defendant.  If, upon reviewing an entire case, 

you have a reasonable doubt as to whether the State 

has proven the defendant guilty of the offense 

charged, the defendant is entitled to that 

reasonable doubt and a verdict of not guilty on that 

charge.  

On the other hand, upon reviewing an entire 

case, if you find the State has proven every element 

of the crime charged against the defendant beyond a 

reasonable doubt, it is equally your duty to find 

the defendant guilty of that charge.  
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The indictments in this case allege two 

different offenses against the defendant.  The 

defendant is charged -- the charges are criminal 

sexual conduct with a minor in the second degree and 

criminal sexual conduct with a minor in the third 

degree.  Each indictment charges a separate and 

distinct offense.  You must decide each indictment 

separately on the evidence and the law applicable to 

it, uninfluenced by your decision as to any other 

indictment.  

The defendant may be convicted or acquitted on 

any or all of the offenses charged.  You will be 

asked to write a separate verdict of guilty or not 

guilty for each indictment.  

Now let me say something about your 

deliberations.  Deliberation is defined as careful 

consideration weighing up with a view to decision.  

The genius of our jury system is that it allows 12 

good men and women from 12 different backgrounds, 

life experiences, perspectives to consider the 

evidence, talk about it, and, ultimately, reach a 

verdict.  

We call them deliberations for a reason.  You 

are to consider the evidence in this case carefully 

and deliberately and discuss it in a calm, thorough, 
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and courteous manner.  Listen to the views of all of 

your fellow jurors, consider other people's points 

of view, and talk through and discuss the evidence.  

And, remember, if you're doing something 

deliberately, you're not in any hurry.  And you 

should not be in a hurry here.  This case is very 

important to both sides and this is their only day 

in court.  

When you retire to your jury room, you should 

discuss the case with your fellow jurors to reach -- 

to reach agreement, if you can do so.  Your verdict 

must be unanimous.  Each of you must decide the case 

for yourself, but you should do so only after you 

have impartially considered all the evidence, 

discussed it fully with the other jurors, and 

listened to the views of your fellow jurors.  

Do not be afraid to change your opinion if the 

discussion persuades you that you should, but do not 

come to a decision simply because other jurors think 

it is right.  It is important that you attempt to 

reach a unanimous verdict, but, of course, only if 

each of you can do so after having made your own 

decision.  

Do not change an honest belief without the 

weight and effect of the evidence simply to reach a 
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verdict.  In other words, do not change your opinion 

solely for the sake of reaching a unanimous verdict.  

I will give you a copy of these instructions in 

written form.  During your deliberations, you may 

refer to the instructions to guide your 

decision-making.  

You must consider the instructions as a whole 

and not follow some and ignore others.  Please 

return the instructions to the Court at the time 

your verdict is rendered.  

There are two possible verdicts which you may 

find in this case:  Guilty or not guilty.  There's 

no significance whatsoever in the order in which I 

state the possible verdicts; it's simply one must be 

stated first.  Ladies and gentlemen, your verdict 

must be unanimous.  

Mr. Foreman, when the jury agrees on the 

verdict, you will write the verdict on the verdict 

form, then knock on the door of the jury room, and 

the inform the bailiff that you have reached a 

verdict.  At that time, we will receive you back 

into the courtroom.  

I ask that you now return to your jury room, 

but do not begin deliberations until you are told by 

the clerk or the bailiff to do so.  There are some 
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matters which must be discussed with the attorneys 

before you begin your deliberations.  At this time, 

I will have you go back to your jury room and await 

further instructions.  Thank you.  

(The jury exits the courtroom at 10:59 AM.) 

THE COURT:  Counsel, any issues with the 

charge?  

MS. DARKO:  Nothing from the State, Your Honor. 

MR. BISHOP:  Nothing from the Defendant. 

THE COURT:  All right.  I'll ask the attorneys 

to get with the Court Reporter.  Let's get all the 

evidence together, and we'll send the evidence and 

the charge and the verdict form back at the same 

time.  

(Brief pause in the proceedings.) 

THE COURT:  Let's bring the alternate out, 

please.

(Alternate Juror enters the courtroom.)

THE COURT:  Mr. Rogers, good morning.  Thank 

you for your service this week.  We've reached the 

point where they're ready to begin their 

deliberations.  And I can't allow the alternate to 

stay in here while they're deliberating.  So we all 

want to thank you for being here this week and for 

listening attentively.  You're free to go at this 
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time.  You're welcome to stay, but you're certainly 

free to go.  Thank you.

(Alternate Juror exits the courtroom at    

11:06 AM.)  

(The jury begins deliberations at 11:06 AM.) 

THE COURT:  I understand we have a verdict.  Is 

that correct?  

THE BAILIFF:  Yes, Your Honor.  

THE COURT:  Anything we need to put on the 

record before we bring the jury out?  

MR. MCNAIR:  No, Your Honor. 

MR. BISHOP:  No, Your Honor. 

THE COURT:  All right.  Let's bring them out, 

please.  

(The jury enters the courtroom at 11:38 AM.) 

THE COURT:  Mr. Foreman, have you reached a 

verdict?  

THE FOREMAN:  Yes, sir. 

THE COURT:  Is your verdict unanimous?  

THE FOREMAN:  Yes, it is. 

THE COURT:  Please hand the verdict form to the 

bailiff.  

Madam Clerk, please publish the verdict.  

THE CLERK:  The State of South Carolina, County 

of Saluda versus Kyle Wayne Way, the defendant, 
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Indictments 2017-GS-41-01175 and 2019-GS-41-00344.  

Indictment 2017-GS-41-01175, as to the charge 

of criminal sexual conduct with a minor in the 

second degree, we, the jury, unanimously find the 

defendant not guilty.  

Indictment 2019-GS-41-00344, as to the charge 

of criminal sexual conduct with a minor in the third 

degree, we, the jury, unanimously find the defendant 

guilty of criminal sexual conduct with a minor in 

the third degree.  Signed by the foreperson -- jury 

foreperson and dated 11/21/2019.  

THE COURT:  Anything from counsel before I 

dismiss the jury?  

MR. MCNAIR:  No, sir. 

MR. BISHOP:  No, sir. 

THE COURT:  Ladies and gentlemen, again, I want 

to thank you for your service this week on the jury 

here in Saluda County.  I appreciate your 

attentiveness in listening throughout the entire 

trial.  Our justice system simply wouldn't function 

without the assistance of citizens like you coming 

in and giving your time to serve on the jury, like 

you've done this week.  You're free to go at this 

time.  But, please, on behalf of all of us, thank 

you for your service.
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(The jury exits the courtroom at 11:42 AM.)

Once we get those indictments signed, are we 

prepared to go into mitigation and sentencing?  

MR. MCNAIR:  May I approach, Your Honor?  

THE COURT:  Yes, sir.  

(Sidebar conference.) 

THE COURT:  All right.  Are we ready to 

proceed?

THE CLERK:  Yes, sir. 

THE COURT:  All right.  Mr. Bishop, y'all want 

to approach?  

MR. BISHOP:  Yes, Your Honor.  

THE COURT:  All right.  Well, we've just 

completed a jury trial where the Saluda County jury 

found that you're guilty beyond a reasonable doubt 

and convicted you of criminal sexual conduct with a 

minor in the third degree.  You understand that?  

THE DEFENDANT:  Yes, sir. 

THE COURT:  Okay.  Mr. Solicitor, anything you 

want to put on the record before I allow Mr. Bishop 

to go into any mitigation?  

MR. MCNAIR:  I do have a statement from the 

victim that I'd like to read at the appropriate 

time.  But -- 

THE COURT:  Okay.  I think that's now. 
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MR. MCNAIR:  All right.  This is from the 

victim, :  The last thing I'd like 

everyone to know is that I was scared, but overcame 

being scared.  He tried to ruin my life, but I 

overcame that, not only by facing him in court 

today, but by being the person I am right now. 

I want him to know I am not scared anymore.  I 

am the person he would never be.  I can now put this 

completely behind me, continue life.  I don't want 

to be seen as the victim.  I want to be known as a 

survivor.  He wanted me to be scared of him for the 

rest of my life.  But, after all this, after I 

testified, I proved him wrong.  

I'm not a girl he can run over anymore.  Yes, I 

lied on many occasions, but my testimony and what 

I've said here in court is nothing but the truth.  

You did rape me, yet you still want to hide.  You 

know that 13-year-old girl you thought you could 

control is now a woman who faces life head-on and 

isn't scared anymore?  

After this, I know I spoke up and I only tried 

my best to try to protect my siblings from you.  

But, hopefully now, every child is now protected 

from you.  Your kids now know what and who you truly 

are.  I'd like to tell you to rot in hell, but that 

MINOR1
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would be too glorious for someone like you.  You're 

not family; you never have been.  You're a coward 

who thought he'd get away with something he did.  

Your Honor, from the State, it's our position, 

I think, you know, obviously, we felt there was 

sexual intercourse going on for a long period of 

time, and that CSC with the minor in the second 

degree was the appropriate charge.  We would ask for 

the maximum sentence in this case, based on this -- 

his course of behavior over that whole period of 

time.  That's all from the State, Your Honor. 

THE COURT:  Very well.  

Mr. Bishop?  

MR. BISHOP:  Thank you, Your Honor.  First, I'd 

just ask that you not take the criminal sexual 

conduct with a minor second into consideration since 

he was not found guilty of that.  

My client has no criminal record.  He's been a 

standup employee, as some testimony showed, in a 

shop.  He's been there since 2009.  He has a 

2-year-old with medical issues and he also has 

another child on the way, both with his fiancee.  

He's the only income producer in the family.  We'd 

just ask for a reasonable sentence so he can get out 

and get back to taking care of his family and his 
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children.  

THE COURT:  Does your client wish to speak?  

MR. BISHOP:  No, Your Honor.  

THE COURT:  Does your client understand this is 

a sexually violent offense?  

MR. BISHOP:  Yes, Your Honor. 

THE COURT:  He's aware of the future risks that 

could entail?  

MR. BISHOP:  Yes, Your Honor.  

THE COURT:  The registry is mandatory on this 

charge, is it not?  

MR. MCNAIR:  That's correct.  

THE COURT:  Mr. Bishop, does your client 

understand this is a violent offense?  

MR. BISHOP:  Yes, Your Honor.

THE COURT:  Does he understand the future 

ramifications if he were to receive a conviction 

after this sentence here for other violent or 

serious offenses?  

MR. BISHOP:  He does, Your Honor.  I don't 

foresee that happening.

THE COURT:  He hasn't spent any time in the 

county jail, correct?  

MR. BISHOP:  One night.  

THE COURT:  One night.  
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I'm going to take a short break and I'll get 

right back to you.

(Brief recess.) 

THE COURT:  Obviously, this was a tough trial 

to hear.  I'd use the word tragic.  A family that 

was already in a -- frankly, already had some tragic 

circumstances as it was, made much worse.  Tragic 

for you.  This conviction is -- will affect your 

character for the rest of your life, will affect 

your freedom, starting today, and your very liberty.  

The jury heard two full days of testimony, a 

lot of evidence.  I heard it as well.  You know, 

I -- I think the evidence showed, number one, not 

just one incident, but months of incidents; I mean, 

really, a totality-of-circumstance-type situation 

where this is not a one-time manipulation.  This 

appears to be a manipulation of a girl, a little 

girl, that went on for a period of months.  

We heard testimony from various family members 

theirself.  Obviously, you had the opportunity and 

testified at length yesterday.  The evidence also, 

in my opinion, showed a conduct that was very 

coercive and manipulative of a vulnerable child.  

What's further tragic is, obviously, that you 

have additional children of your own who, 
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undoubtedly, are going to need you, but you're not 

going to be there.  And I, frankly, hurt for them.  

To  and everyone who testified:  I 

don't begin to understand what you have gone 

through.  But I want to commend you for being here.  

And, like you said in your statement, you have to 

keep moving forward.  I don't know if this sentence 

will bring you any sort of closure, but I do hope 

that you'll exit this building today and put this 

behind you as best you can.  I wish that for you. 

It's my hope, Mr. Way, that, after you complete 

your active sentence, assuming you have good 

behavior while you're in the department of 

corrections, you'll have an opportunity to seek 

parole.  And I hope that when you get out, I hope 

you never offend against the law again.  

All right.  Mr. Way, on the charge of criminal 

sexual conduct with a minor in the third degree, you 

are to be committed to the department of corrections 

for a period of 15 years.  Good luck, sir. 

MR. BISHOP:  Thank you, Your Honor.  

-- END OF TRANSCRIPT OF RECORD --
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

I, the undersigned, Bethanie K. Creppon, Circuit 

Court Reporter for the Eleventh Judicial Circuit of 

the State of South Carolina, do hereby certify that 

the foregoing is a true, accurate and complete 

transcript of record of all the proceedings had and 

the evidence introduced in the trial of the 

captioned cause, relative to appeal in the Criminal 

Court for Saluda County, South Carolina, on the 21st 

of November, 2019.

I do further certify that I am neither of kin, 

counsel, nor interest to any party hereto.

 

                              February 1, 2021

                              s/Bet hani e K.  Cr eppon  
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         Kyle Wayne Way vs. The State of South Carolina  3

1 THE COURT: Okay, Ms. McMahan this is Kyle Way. 

2 MS. MCMAHAN: Yes, ma’am. This is docket number

3 2020CP4100093. It’s a Saluda County case. 

4 THE COURT: Okay and have you discussed with Mr. Way

5 the consequences of going forward with the application

6 today? 

7 MS. MCMAHAN: I have, Your Honor. If you would like to

8 review that with him. 

9 THE COURT: Okay, Mr. Way, I need to go over a few

10 things with you before we go forward with your application.

11 There’s one of two things that can happen as a result of

12 your PCR action. The first is that I can grant your

13 application and grant relief or I can deny it. I cannot go

14 back and change your sentence. I cannot make the charges go

15 away. So you were indicted for criminal sexual conduct in

16 the second degree. I understand as a result of a jury trial

17 the jury found you not guilty of second degree but found

18 you guilty of third degree. The trial judge sentenced you

19 to 15 years. What is the maximum for CSC with a minor third

20 degree. 

21 MR. JONES: Your Honor, it is 15 years. 

22 THE COURT: Okay. So tell me what y’alls position is.

23 I have had different people tell me different things. As to

24 whether or not having been found not guilty of a CSC second

25 degree if I grant his PCR application, can he be retried

593



         Kyle Wayne Way vs. The State of South Carolina  4

1 for CSC second degree with a minor? 

2 MS. MCMAHAN: No, Your Honor because he was found

3 guilty of that. My position is he couldn’t be retried on a

4 CSC. 

5 THE COURT: You’re saying he could not be retried on

6 the second degree? 

7 MS. MCMAHAN: No because he was found not guilty of

8 the CSC second but he was found guilty of the CSC third. So

9 it would go back. 

10 THE COURT: To CSC third? 

11 MS. MCMAHAN: Or CSC first, you know, if there was

12 evidence that showed that. But the CSC second with a minor

13 would be ... 

14 MR. JONES: That’s my understanding as well. If he was

15 acquitted ...

16 THE COURT: It’s always been my understanding but I

17 had a very similar issue not too long ago and both the

18 state and the defendant thought the defendant could be

19 retried after the jury found the person not guilty of one

20 of the offense. 

21 MS. MCMAHAN: I think that would be double jeopardy. 

22 THE COURT: I would agree. Okay. So you understand I

23 cannot change your sentence in this matter, that things

24 would go back for a retrial and I cannot reduce your

25 sentence in any way shape or from. The state is not obliged

26 to offer you any plea agreements on retrial. You understand
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1 that? 

2 MR. WAY: I understand. 

3 THE COURT: And understanding that, is it your desire

4 to go forward with the action today? 

5 MR. WAY: Yes, Your Honor. 

6 THE COURT: Okay. Anything from the State before we go

7 forward? 

8 MR. JONES: Nothing, Your Honor. Thank you.

9 MS. MCMAHAN: Judge at this time, the applicant would

10 call Mr. Way. 

11 CLERK:  If you would raise your right hand for me.

12 You can sit down. 

13 MR. WAY: All right. 

14 CLERK:  Do you solemnly swear or affirm the

15 statements you’re about to give will be the truth, the

16 whole truth and nothing but the truth so help you God? 

17 MR. WAY: Yes ma’am I do. 

18 MS. MCMAHAN: Would you state your name for the

19 record? 

20 MR. WAY: Kyle Wayne Way. 

21 Mr. Kyle Way - Direct Examination by Ms. McMahan 

22 Q: Did you fill this PCR application? 

23 A: I had some help. 

24 Q: But it’s your application? 

25 A: Yes ma’am. 

26 Q: And who was ...

595



         Kyle Wayne Way vs. The State of South Carolina  6

1 MR. JONES: Your Honor, could I ask Mr. Way to pull

2 down his mask? Thank you so much. 

3 THE COURT: Thank you. 

4 Q: Who was your attorney that represented you? 

5 A: John Andrew Bishop. 

6 Q: Okay. Was he appointed or retained? 

7 A: I went and seen him. So ...

8 Q: Did you pay money for him or was he ...

9 A: I paid a little bit. Yes ma’am, a retainer fee. 

10 Q: Were you in the detention center the whole time your

11 charges were pending? 

12 A: No ma’am. 

13 Q: You were out on bond? 

14 A: Yes ma’am. 

15 Q: How many times do you think you went and spoke to Mr.

16 Bishop? 

17 A: Just a couple. It wasn’t too many. I know before

18 trial he met with me three days before trial.  

19 Q: So the three days before trial you guys met pretty

20 extensively? 

21 A: Yes ma’am. 

22 Q: What did you guys talk about before you went to

23 trial? 

24 A: I went through some DVDs, text messages and stuff and

25 he asked me to look over them and see if there was anything
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1 that caught my eye. And we discussed them a little bit. 

2 Q: Was there any plea offers that you were given? 

3 A: After trial had started, he had told me one. 

4 Q: What was that? 

5 A: Assault and battery. 

6 Q: Was it assault and battery high and aggravated or

7 assault and battery first degree? 

8 A: I have no idea. 

9 Q: You just remember assault and battery? 

10 A: Yes ma’am. 

11 Q: Do you remember what the range of the sentence was or

12 was it just to plead straight? 

13 A: 0 to 10 I believe. 

14 Q: And did you want to take a guilty plea? 

15 A: I would’ve if he would’ve explained it. 

16 Q: Okay. So how did he explain it to you? 

17 A: We sat at the picnic table during I don’t know what

18 day it was of the trial but one of the days we went out

19 there and he had told me about it. But what I think

20 should’ve happened was --- they initial gave me second

21 degree and they found me not guilty on that. Well. several

22 days before trial they added on a new charge, which he did

23 tell me about, which was what I was found guilty of, third

24 degree. So what I think should’ve happened was that if

25 there was a plea offer, and if he denied if before the new
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1 charges were added, he should’ve went back and seen if it

2 was available when the third degree was added because he

3 changed the whole nature of, you know, my crime. 

4 Q: Explain that for me a little bit better. So you said

5 your initial --- you said there was an A and B, assault and

6 battery charge of some kind that was given to you during

7 the trial? 

8 A: That’s what he had told me. 

9 Q: Okay. And you had sat at the picnic tables outside of

10 the courthouse? 

11 A: That’s where he was explaining it. Yes ma’am. 

12 Q: So he explained to you what that ...

13 A: Assault and battery. 

14 Q: In exchange for what? CSC with a minor second? 

15 A: Second. Yes ma’am. 

16 Q: And that they would dismiss the CSC third? 

17 A: That was before. I’m assuming the plea bargain was

18 before the third was ever ...

19 Q: Presented? 

20 A: ... presented. That’s what I’m assuming. 

21 Q: Okay. When did you find out about the CSC with a

22 minor third being added?

23 A: It was probably a couple of weeks before trial. 

24 Q: So a couple of weeks before you’re going to trial,

25 you find out they’ve added additional charges of CSC with a
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1 minor third? 

2 A: Third, yes ma’am. 

3 Q: What did Mr. Bishop tell you about that? 

4 A: He had sent me a text message and told me to call

5 him. So I called him and we talked about it a little bit.

6 And he had told me that we might be in some trouble because

7 they added on a new charge. 

8 Q: So what was his explanation just because you could

9 get more time or? 

10 A: He didn’t really explain why. He just told me that

11 they added on a new charge and it was CSC with a minor

12 third.

13 Q: So when we’re going back to talking about your plea

14 offer, what would Mr. Bishop needed to explain to you in

15 order for you to have taken it? What was missing from your

16 conversation with Mr. Bishop as to why you wouldn’t taken

17 that conversation? 

18 A: I mean if he would have explained to me that it was a

19 non-violent charge or whatever it was. If he could have

20 explained to me that it could have been lesser time

21 anything like that, I would’ve took it. 

22 Q: So if he explained to you the A and B, assault and

23 battery, assuming it wasn’t high and aggravated was a non-

24 violent charge and that you would get less than what you

25 would have gotten if you were convicted of either on these
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1 charges?

2 A: Yes ma’am. 

3 Q: When did you learn about that?

4 A: About assault and battery? 

5 Q: About non-violent and you would have gotten less than

6 what you were charged with.  

7 A: I meant he had told me about the assault and battery

8 was 0 to ten. So I know the max for third would have bene

9 15. The max for second would have been, I believe, 20. So

10 with knowing that, I would’ve ...

11 Q: But you didn’t know that at the time?

12 A: I didn’t. 

13 Q: When did you find out about it? 

14 A: When I got incarcerated and other inmates would tell

15 me a little bit about it. 

16 Q: So he never explained to you really that this was a

17 lesser offense than the two that you were indicted for?

18 A: No ma’am. I didn’t know about the lesser offense

19 until I got my. There’s a paper I got from the court that

20 said the lesser offense included was third degree. 

21 Q: Okay. By papers of the court, are you talking about

22 records from the clerk or something? 

23 A: The clerk.  The Clerk of Court. 

24 Q: Okay. After trial, did you ever have a conversation

25 with him about an appeal or anything?
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1 A: No ma’am. 

2 Q: When you were talking with him before the trial, did

3 you ever tell him you wanted an appeal? 

4 A: I didn’t know anything about an appeal or nothing. 

5 Q: So the concept of an appeal never came up? 

6 A: No ma’am. 

7 Q: In conversation? 

8 A: No ma’am. 

9 Q: When did you learn what an appeal was?

10 A: After I got to Kirkland. 

11 Q: Did you want a direct appeal from your trial? 

12 A: I would’ve. I would’ve, yes ma’am. 

13 Q: You would if you would’ve known about it? 

14 A: Yes ma’am. 

15 Q: By the time you learned about it, it was too late to

16 file one? 

17 A: Yes ma’am. And that’s when people were telling me

18 about the PCR. 

19 Q: You still want that direct appeal today? 

20 A: Yes ma’am. 

21 Q: Did Mr. Bishop ever send you letters or anything

22 after you got to prison? 

23 A: Yes ma’am, he did. 

24 Q: Is that one of them right there? 

25 A: Yes ma’am. 
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1 Q: Is this the actual letter that you received from him? 

2 A: Yes ma’am. 

3 Q: Does this letter discuss ––- I’ll come over here by

4 the microphone. Does this letter discuss parole issues with

5 you? 

6 A: It does, yes ma’am. 

7 Q: Okay. Did he instruct you on how to get the

8 transcripts as well in this letter? 

9 A: He did. 

10 Q: So how long were you at SCDC before you received this

11 letter? 

12 A: It was a while. 

13 Q: A couples of months or? 

14 A: Something like that probably. I know I was at

15 Kirkland and I didn’t get that until I was at Evans. 

16 Q: How long were you at Kirklands?

17 A: 92 days. 

18 Q: So about four months after you got there is when you

19 got this letter? 

20 A: Yes ma’am. 

21 Q: Okay. What did he tell you about your sentence and

22 parole in this letter? 

23 A: He told me that I was parole eligible. You would be

24 parole eligible after serving four years of your sentence. 

25 Q: Were you parole eligible after serving four years of
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1 your sentence? 

2 A: Yes ma’am. 

3 Q: And what else did you want Judge to know today about

4 your PCR? 

5 A: Kind of what you already explained about the lack of

6 explanation about the offer plea.

7 Q: Y’all talked about --- Do you mean the offered plea?

8 0-F-F-E-R Plea or the alford plea A-L-F-O-R-D? 

9 A:  All I know is he had told me at the picnic table that

10 they had offered assault and battery. Yeah offered.

11 Q: There’s a plea called an Alford plea and I couldn’t

12 distinguish what you were saying. 

13 A: My bad. I’m sorry. 

14 Q: Okay, an Alford plea. 

15 A: Yes ma’am. Another thing is the failure of the state

16 to keep the evidence. They had a recording of when I first

17 went of me and they said they had lost it. So some of the

18 stuff the police officer said that I had told him wasn’t

19 true. 

20 Q: Did you feel like Mr. Bishop adequately cross

21 examined that officer about some of those statements? 

22 A: Not on that one. 

23 Q: Which particular officer was it? Do you remember? 

24 A: Officer Price. 

25 Q: Was he the one that took your initial statement? 
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1 A: Him and Mr. Horne I believe the other one was. 

2 Q: Was that the statement, the recording that they lost? 

3 A: Yes ma’am. 

4 Q: So some of the stuff he was testifying to was

5 incorrect? 

6 A: Yes ma’am. 

7 Q: And you do not feel like Mr. Bishop adequately

8 addressed discrepancies in that?

9 A: Yes ma’am. 

10 Q: When he was cross examining him in that? 

11 A: Yes ma’am. 

12 Q: Okay is there anything else you want Judge Curtis to

13 know? 

14 A: Some of the effectiveness for not objecting I’m

15 assuming for that too. For when he would claim that they

16 lost the recording or whatever and some of the stuff that

17 he said was ... let’s see here.

18 Q: Did y’all have a hearing at the beginning of the

19 trial to discuss that outside of the presence of the jury

20 about your statement you gave to the police? 

21 A: A written statement? 

22 Q: Both, the written and the oral statement. 

23 A: The only thing they used was the written statement. 

24 Q: Okay. So they didn’t talk about the recording that

25 they lost?
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1 A: No. 

2 Q: Okay. 

3 A: They had mentioned that they didn’t have the

4 recording. That they had lost it. 

5 Q: Okay. 

6 A: I guess moving or something. I don’t really know. But

7 some of the stuff that he did say wasn’t true. Such as he

8 claimed that I had told him that I kissed the victim twice

9 mouth to mouth and had more feelings than a brother and

10 sister which was not true. I never said that.

11 Q: Okay. 

12 A: And I felt like he should’ve impeached the victim

13 more on the text messages. 

14 Q: Okay. 

15 A: He didn’t ask why she was sending them and stuff.

16 Q: So she sent a bunch of text messages. What were the

17 text messages about that she sent that you felt like he

18 should’ve used more? 

19 A: She kept saying no I was the one that did this to her

20 and I did this. But I think he should have went more and

21 asked her why, why she sent them in the first place. 

22 Q: What kind of text messages were they? 

23 A: I mean some of them were pretty bad. They were

24 talking about you know, can’t wait to kiss you. Stuff like

25 that. But she kept saying I was the one doing this. I was
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1 was doing that or nothing like that? 

2 A: No ma’am. 

3 Q: Is that everything that you wanted to tell Judge

4 Curtis? 

5 A: All the witnesses that took the stand were all asked

6 if they ever seen anything sexual going on or anything and

7 all of them said no. So I felt like with the CSC third with

8 it being a separate offense than the second which I was

9 found not guilty on. You know, it’s things like things that

10 that happened prior to the sexual battery such as touching,

11 fondling, kissing in sexual manner. With all of them saying

12 they never seen anything sexual going on, and in text

13 messages nothing sexual was ever said, that’s what Mr.

14 Price said when he looked through them because he was asked

15 that. I felt like they didn’t really have enough that

16 showed that I committed CSC with a minor third. 

17 Q: Okay. So did you feel that Mr. Bishop then was sort

18 of ineffective I guess in dealing with those witnesses on

19 the stand and asking about how they didn’t see anything? 

20 A: Yes ma’am. 

21 Q: Did he explain to you that since you were charged

22 with CSC with a minor second that you could still be found

23 guilty of CSC with a minor third which as a lesser offense

24 regardless of that extra charge?

25 A: I didn’t know in that way but he told me they were
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1 going to charge me for both at the same time.

2 Q: Okay. But before they charged you with both, did you

3 have a conversation about how that CSC with a minor third

4 is a lesser included offense than the second degree? 

5 A: He didn’t ever say lesser. 

6 Q: Okay. 

7 A: I didn’t know it was a lesser offense until I got the

8 letter from the Clerk of Court. 

9 Q: Anything else you want Judge Curtis to know about

10 your PCR today? 

11 A: I think that’s pretty much it. 

12 MS. MCMAHAN:  Answer any questions Mr. Jones may

13 have. 

14 MR. JONES: No questions, Your Honor. 

15 THE COURT: Thank you. You can step down. 

16 MR. WAY: All right. Thank you. 

17 MS. MCMAHAN: Judge that completes the applicant’s

18 case. 

19 MR. JONES: Thank you, Your Honor. The state would

20 call John Andrew Bishop.   

21 CLERK:  Do you solemnly swear or affirm the

22 statements you give before the court will be the truth, the

23 whole truth and nothing but the truth so help you God? 

24 MR. BISHOP: I do. 

25 CLERK:  Thank you. You may be seated. 
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1 Mr. John Andrew Bishop - Direct Examination by Mr. Jones 

2 Q: Thank you Mr. Bishop. By way of background, how long

3 have you been practicing law? 

4 A: I’ve been practicing law since 2016. 

5 Q: How much of your practice has been criminal? 

6 A: I have a general practice with my father. I would say

7 about half of the practice is criminal. 

8 Q: Do you recall how you were initially retained to

9 represent Mr. Way? 

10 A: Yes. I believe he was referred by a prior CSC with a

11 minor client and that case actually went to jury trial as

12 well. 

13 Q: All right. And can you just explain briefly the

14 charges he was facing and the state’s evidence behind those

15 charges? 

16 A: So Mr. Way came to me I believe. I did not represent

17 him in a bond hearing. He came to me shortly after he was

18 charged because we requested a preliminary hearing. I

19 represented him at the preliminary hearing and then

20 throughout the case. He was initially charged in 2017. The

21 case did not go to trial until 2019. The allegations were

22 that he was in a sexual relationship with his half sister

23 who was, at the time of the allegations, I believe, between

24 11 and 14 possibly around 15. There was a wide span of

25 time. He was initially charged with two counts of criminal
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1 sexual conduct with a minor in the second degree. Closer to

2 trial, the one CSC with second he was reindicted with CSC

3 with a minor third. So, when we went to trial he was facing

4 one count of CSC with a minor second, one count of CSC with

5 a minor third. 

6 Q: All right. Do you recall how many times you met with

7 him? 

8 A: I met with him quite a few times. We met early on. We

9 met before the preliminary hearing. You know, he was

10 adamant throughout the entire case that no criminal, no

11 crime had occurred. That he had done no wrong doing. So our

12 position was that, you know, either they nolle prose it or

13 we go to trial. We met kind of throughout. The case kind of

14 moved slowly. I think it changed hands a couple of times

15 within the solicitor’s office. But then closer to trial,

16 obviously when we knew we were going to trial, we spent a

17 lot of time preparing. I can’t give you the exact number of

18 times we met. 

19 Q: Okay. During those meetings, did you discuss the

20 state’s evidence? 

21 A: I did. The state --- there was an abundance of

22 evidence. There were lots of Facebook post, lots of

23 transcripts of text messages that were subpoenaed, forensic

24 interviews. So we had a lot of evidence to go through. We

25 met --- there was never one time where we could go through
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1 it all so we met multiple times to kind of go over

2 everything. 

3 Q: Let’s talk about some of that evidence. The text

4 messages, were they from Mr. Way or to Mr. Way or both? 

5 A:   They were both. 

6 Q: And what was the content generally? 

7 A: Generally the content was of a romantic relationship

8 between a boyfriend and a girlfriend. Now, our defense was

9 that this was a fabricated relationship and it was just to

10 protect her from being bullied because her friends did not

11 know that he was her step brother or half brother. So they

12 kind of put on this front of a romantic relationship but

13 there was really actually no relationship going on. 

14 Q: And were there Facebook messages as well? 

15 A: There were Facebook messages as well. I believe there

16 was a Facebook account that showed them as husband and

17 wife. And they kind of, I believe, both of them kind of

18 managed and worked on that account. 

19 Q: You mentioned the forensic interviews. Were there

20 multiple forensic interviews? 

21 A: If I recall, I think there were two with the victim

22 and the there were two sisters as well that were

23 interviewed. 

24 Q: And do you recall the statements being inconsistent

25 in any of those interviews and the testimony at trial?   
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1 A: I do. I do. I recall them being inconsistent and also

2 being inconsistent with what was testified at trial. 

3 Q: And did you exploit that inconsistency in your cross

4 examination? 

5 A: I did. 

6 Q: Mr. Way mentioned a plea offer, excuse me, from zero

7 to 10 years for some kind of assault and battery charge.

8 Can you talk about that? 

9 A: That’s correct. So the state offered, and this was a

10 few months before trial and I know this because in

11 preparing for this hearing I went back and checked my

12 emails. They offered assault and battery straight up and I

13 believe leaving the sex offender registry open. I looked --

14 - and in my reply to the State I said that I discussed this

15 with Mr. Way. We discussed the offer of the evidence at

16 length and at this point in time, he’s not willing to plead

17 to anything because adamant that no wrong doing had

18 occurred. I believe that was around September 10th of 2019. 

19 Q: And did that --- did his conviction that nothing I’m

20 sorry his personal view that nothing criminal had occurred,

21 did that remain the same up throughout trial? 

22 A: That remained the same and including his testimony.

23 And this was a case where yes the state had a lot of

24 evidence but we had an explanation for that evidence. There

25 was one where it was I thought it was important so did Mr.
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1 Way for him to testify in trial to kind of clear that up. 

2 Q: And ultimately he was acquitted of the CSC second?

3 A: That’s correct. And to kind of clear up some early

4 testimony, he was facing two indictments, CSC second and

5 CSC third.  The jury was not instructed as any lesser

6 included on the CSC second. So they were two separate

7 indictments. 

8 Q: Right. Now the CSC third. Did you discuss the

9 different elements of CSC second vs. CSC third with Mr.

10 Way? 

11 A: I did. I don’t recall exactly when we did but I

12 always discuss the elements and the punishments of any

13 charges that a client is facing with them. 

14 Q: Did you discuss the difference in what he could be

15 facing n the CSC charges verses the zero to 10 years he had

16 been offered for the assault and battery? 

17 A: Yes. It is my understanding I believe I made it clear

18 that the CSC third is zero to 15, second was zero to 20 and

19 then with the offer it was the assault and battery straight

20 up which would be zero to 10. 

21 Q: Did he request an appeal from you? 

22 A: He did not. 

23 Q: Did you see any monetarist issues for appeal that had

24 occurred in the trial? 

25 A: I did not. 
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1 Q: Regarding the parole eligibility, do you recognize

2 the letter that they mentioned in his testimony? 

3 A: I do. I believe it was sent in a response to a letter

4 Mr. Way sent me from SCDC. He was asking for I think his

5 Rule 5 and some other documents. And I attached those to

6 that letter. He asked about the transcript. I instructed

7 him on how to get a transcript and then I did mention about 

8 parole eligibility. I was not able to after the trial and

9 that’s why I added it into the letter. 

10 Q: All right. And your understanding at that time was

11 that he would be parole eligible within four years of his

12 conviction? 

13 A: That’s correct. That was my understanding. 

14 Q: Is that your current understanding as well? 

15 A: It is my current understanding. 

16 Q: Do you recall anything about a lost recording? 

17 A: I do not. I do not. I recall the interview he gave

18 with Detective Price. That was before my representation. I

19 recall cross examination of Mr. Price. I don’t recall a

20 lost tape but I know there was a statement, a written

21 statement that Mr. Way gave along with an interview that he

22 gave which Mr. Price testified to. 

23 Q: And because I know you brought up the kiss between

24 Mr. Way and the victim in your closing argument. Can you

25 explain why that was brought up? 
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1 A: Yeah. So, I think that Mr. Way’s comments were taken

2 out of context in his written statement and in the

3 statement he gave to Mr. Price. You know Kyle mentioned

4 that he kissed her. He didn’t deny a kiss but our --- we

5 said it was more like a peck. You know it was not to arouse

6 him, not for any sexual purposes. You know he stated it was

7 as a sibling would kiss another sibling, a peck on the

8 cheek or a peck on the lips. You know they were harping on

9 that so we had to clarify. I did clarify that Kyle’s

10 statement’s never changed from the time he gave the first

11 interview through his testimony at trial. That he didn’t

12 come to say I never kissed her but that is was not a sexual

13 kiss or anything like that. It was a peck or just a kiss

14 from family member to family member. 

15 Q: So you brought it up to conceptualize it? 

16 A: Correct. 

17 Q: And also to portray Mr. Way as a credible witness? 

18 A: Correct. 

19 Q: Do you recall making the motion for directed verdict? 

20 A: I do. 

21 Q: Was that more of a pro forma motion? 

22 A: Correct. It was more of just to you know preserve it

23 on the record. And there was, once again, there was an

24 abundance of evidence. But you know, our defense was mainly

25 to conceptualize the evidence and kind of clarify it. So I
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1 would say that was more of a formality. 

2 Q: All right. Beg the Court’s indulgence for one minute.

3 Did Mr. Way tell you anything about a lost recording? 

4 A: I don’t recall anything about a lost recording. 

5 Q: The plea offer. After that plea offer was rejected,

6 did the State offer any new plea offers? 

7 A: That was the only offer we received. 

8 Q: And finally, apart from directly requesting an appeal

9 did Mr. Way make any other indications to you that he might

10 want to in some way want to challenge? 

11 A: He did not.

12 Q: All right. Thank you. Thank you sir. I’ll turn it

13 over to Ms. McMahan now. 

14 Mr. John Andrew Bishop - Cross Examination by Ms. McMahan

15 Q: Did you have a discuss with him about the direct

16 appeal process? 

17 A: I did not. 

18 Q: So you didn’t sit down with him and say hey here’s

19 what happens after if you lose your trial or anything? 

20 A: I don’t believe we did. 

21 Q: Is it common for someone in a general sessions trial

22 to not have a direct appeal? 

23 A: I mean I didn’t think there were any basis for appeal

24 in this case. 

25 Q: Are you an appellant lawyer? 
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1 A: I’m not. 

2 Q: So you’ve not done any appeals? 

3 A: No general session appeals. No. 

4 Q: What have you done appeals from?

5 A: Administrative appeals. 

6 Q: So in magistrates court you have to file your issues

7 on appeal when you’re appealing the circuit court?

8 A: Correct. 

9 Q: In general sessions, you don’t do that? 

10 A: Correct. 

11 Q: Have you filed a notice of appeal before? 

12 A: No not in a general sessions case. 

13 Q: But you never had a conversation with him like hey

14 here’s the whole process, you have a right to a directed

15 appeal? 

16 A: I did not. 

17 Q: So you heard Mr. Way talk about something about an

18 offer being given after the trial had started and you guys

19 were talking outside on the picnic tables. Do you recall

20 anything about that? 

21 A: No there was no offer given after the trial had

22 started.  The only offer given was that assault and battery

23 and that was, well my response to that offer was in

24 September of 2019. The only reason I remember that date was

25 because I have an email that was sent in response to that
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1 offer to the solicitor’s office. 

2 Q: Do you recall what your conversations was about at

3 the picnic tables though? 

4 A: If I recall, you know, we sat throughout the trial

5 because he was out on bond and discussed the case sometimes

6 outside on the picnic tables. I don’t recall exactly what

7 those conversations entailed. 

8 Q: Okay. I’ve only been to the Saluda County Courthouse

9 a few times. 

10 A: So there’s a little grassy area right outside of the

11 court house and there’s some tables there so during lunch

12 or sometimes after court we would sit and talk. 

13 Q: How close is that to your office? 

14 A: It’s about an hour. I work in Abbeville. 

15 Q: Okay. Not close. Abbeville has a square. 

16 A: Correct. Yeah. Yeah. 

17 Q: So you would sit sometimes on a break as you were

18 saying and discuss what was going on?

19 A: Discuss what was going on, yeah, any concerns he may

20 have had, any questions. 

21 Q: Do you any concerns he had during the trial? 

22 A: Not particularly. Obviously it was a stressful time.

23 Anyone who’s a defendant in a case is going to be stressed

24 out. I think he was kind of nervous throughout. But I don’t

25 remember any specific concerns. 
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1 Q: You said he was referred to you by a prior CSC

2 client. Do you recall how many CSC clients you’ve had? 

3 A: Maybe 10 to 15? 

4 Q: You also said that you’ve been licenced since 2016.

5 Were you a law clerk anywhere or anything before then? 

6 A: I was not. I was not. 

7 Q: Your dad didn’t let you work for him? 

8 A: What was that? 

9 Q: Your dad didn’t even let you work for him? 

10 A: No he was retired. He retired then he got bored and

11 went into private practice. So. So I graduated law school

12 in 2015. I did not know what state, I didn’t know if I was

13 going to stay in South Carolina so I did not apply for the

14 bar timely. So, I didn’t take the bar until February of

15 2016. So. 

16 Q: So did you sit down and have a conversation with him

17 that even though there was this additional third out there

18 that the jury could still find him if the solicitor or

19 someone had asked for a lesser on that second that they

20 could still find him guilty on a lesser on that? 

21 A: I’m not sure if I discussed that with him or not. 

22 Q: How old was the victim? Do you remember? 

23 A: At the time of the trial or at the time of the

24 allegations? 

25 Q: Before trial. 
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1 A: I believe 14. 

2 Q: So there wasn’t a forensic interview that could’ve

3 been used because she wasn’t under 12, right?

4 A: That’s correct. 

5 Q: And she was what, 16 or 17 at the time of the trial? 

6 A: I believe so. 

7 Q: Did you ever have a chance to reach out and try to

8 talk to her? 

9 A: I never I think possibly early on I tried to make a

10 phone call but never got a response. Other than that, I

11 don’t think I made any attempts. 

12 Q: Did you try to reach out to any I guess other

13 siblings about what had been going on? 

14 A: I don’t believe so. 

15 Q: Did you guys discuss a possible case you may present

16 or any witnesses or anything that you could present? 

17 A: We did. Mr. Way was going to be obviously our main

18 witness. We called one additional witness who was his

19 supervisor at the time these allegations occurred. Other

20 than that, there were no other witnesses that I could think

21 that would be helpful to the case. 

22 Q: Where did this incident allegedly take place? In the

23 residence? 

24 A: In the residence in Saluda County. I believe also

25 possibly in a camper at the back of the residence. There
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1 were some allegations there as well. 

2 Q: So besides Mr. Way were there was any of his parents

3 or anyone living there or step parents or anything? 

4 A: Yes. I believe his father and his step mother were

5 living there and then maybe three other siblings. And I

6 think either a grandmother or an aunt lived next door or

7 near there. 

8 Q: So did the step father, I mean did the mom. Sorry did

9 the step mom and the father talk to you at all about Mr.

10 Way’s case? 

11 A: No.  And the step mother testified for the state. His

12 father did not testify. 

13 Q: So when you were dealing with Mr. Way, were there any

14 other family members you were in communication with? 

15 A: No. He was, when I was dealing with him,

16 unfortunately he was he was kind of black balled and

17 ostracized from his family. 

18 Q: So he wasn’t staying with them? 

19 A: No. 

20 Q: Do you know where he was staying? 

21 A: He was living with his fiancé and their child. I

22 believe at that time, it might have been in Greenwood

23 County.  

24 Q: Did you go back and ask the solicitor if there were

25 any other offers available after that third was added in? 
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1 A: I did not. It was my understanding that --- they

2 never gave me a dead line on the assault and battery first.

3 So I assumed that offer was still open until we went to

4 trial. 

5 MS. MCMAHAN: Court’s indulgence, Your Honor. I have

6 no further questions, Your Honor.

7 THE COURT: Okay. You can step down sir. 

8 MR. BISHOP: Thank you. 

9 MR. JONES: The state rest, Your Honor. 

10 THE COURT: Okay. Anything from either side in the way

11 of closing? 

12 MS. MCMAHAN: Judge we just ask that you review the

13 record as a whole before issuing your decision. 

14 THE COURT: Anything from the state? 

15 MR. JONES: Thank you, Your Honor. We submit that Mr.

16 Way has failed to met his burden to establish any grounds

17 for post conviction relief. The main grounds here in the

18 amended applications that were filled with this court were

19 regarding first the failure to follow direct appeal. That,

20 of course, he testified, Mr. Way, testified that he did not

21 request a direct appeal and Mr. Bishop confirmed that

22 direct appeal was never requested and he did not see any

23 meritorious issues. As to the most recent amendment to the

24 application regarding erroneous advice as to parole

25 eligibility, everything that we’ve heard here today suggest
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1 that the advice was correct and remains correct that he was

2 parole eligible and is still parole eligible. So we submit

3 that there was no error and therefore no deficiency or any

4 other kind of ineffective assistance. Thank you, Your

5 Honor. 

6 MS. MCMAHAN: Judge may I address the direct appeal

7 issue real fast? 

8 THE COURT: Sure. 

9 MS. MCMAHAN: Mr. Way testified that he had no idea

10 that he even had a right to a direct appeal until he got to

11 prison and learned about it. Mr. Bishop testified that he

12 never had a conversation with him about the direct appeal

13 process or what could come after general sessions. He also

14 testified that he’s never done an appeal so he’s also never

15 filed a general sessions notice of appeal. So how could Mr.

16 Way ask for a direct appeal if he had no way of knowing it

17 existed? So I submit that he’s still preserved his right

18 for direct appeal and that should be granted. 

19 THE COURT: Did the trial court advise him of the

20 right to appeal? 

21 MR. JONES: Your Honor, I don’t see that in the

22 transcript. I’m not sure if it’s there or not but I don’t

23 recall reading it when I reviewed the transcript. 

24 MS. MCMAHAN: Judge I didn’t see it in there. I did

25 see some indication that he could request parole but
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1 nothing about a direct appeal. 

2 THE COURT: Okay thank you. I will certainly take a

3 close look at the materials before I issue a ruling and I

4 will email you of my decision. 

5 MR. JONES: Thank you, Your Honor. 

6 THE COURT: Thanks. 
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Applicant bears the burden of proving that, had Counsel more thoroughly cross-examined 

Victim on this issue, Victim's testimony would have been helpful to the defense. However, 

Applicant has presented no evidence to support that conclusion. Therefore, the Court finds 

Applicant has failed to prove either deficiency or prejudice as to this allegation; accordingly, this 

allegation is denied and dismissed with prejudice. 

E: Failure to challenge Captain Price's testimony about Applicant's statement 

Applicant argues Counsel did not adequately challenge the testimony of Captain Price, who 

testified at trial that Applicant had verbally admitted kissing Victim on the mouth and having 

feelings for Victim that were more than those of a normal brother-and-sister relationship. 

Applicant denies that he ever gave such a statement. The Court finds this allegation is without 

merit. 

At the outset of Applicant's trial, the trial court conducted a hearing outside the presence 

of the jury to determine the admissibility of Applicant's verbal statement to Captain Price pursuant 

to .Jackson v. Denno, 378 U.S. 368 (1964). (Nov. 18-19, 2019, Tr.pp.34-47). Captain Price 

testified at that hearing that Applicant was read his rights and gave a written statement3 during an 

interview on March 3, 2017. (Nov. 18-19, 2019, Tr.pp.38-40). Captain Price further testified that 

Applicant gave a verbal statement admitting "that he did have feelings for his sister that were more 

than what a-what would be a normal brother-and-sister relationship" and that he had kissed the 

Victim on the mouth on two different occasions. (Nov. 18-19, 2019, Tr.p.43, lines 8-18; p.44, 

lines 8-13). The court asked Counsel whether he was contesting the admissibility of the statement, 

3 The written statement was read during Applicant's trial. The substance of the statement was that 
Applicant denied any wrongdoing and claimed he sent texts to Victim pretending to be her 
boyfriend, and later husband, so that she wouldn't be bullied at school. (Nov. 20, 2019, Tr.pp.62-
64). 
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