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RE:	Dr. Lad Santiago, Appellant v. Oscar Avila Hernandez, et.al., Respondents

Appellate Case No. 2024-001239
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Attached for filing are copies of the four (4) transcripts of hearings that took place in this matter, as their contents are relevant to this case. Although none of these hearings took place under Judge J. Derham Cole, they are nonetheless relevant to this matter. 
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/s/ Dr. Lad Santiago 

Dr, Lad Santiago 
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      THE COURT:  Okay.  I’ve got the first matter that 


we’ll deal with is Santiago versus Hernandez.  Okay.  I’ve got 


the first, a number 8 is a motion to withdraw.  And that’s 


filed by Ms. Rikard, is that right? 


      MS. RIKARD:  That’s correct, Your Honor.  No, Your 


Honor, this is Plaintiff’s counsel, oh, strike that, Defense 


counsel. 


      THE COURT:  Okay. 


      MS. RIKARD:  But my client is here if you would like 


to speak with him as well. 


      THE COURT:  Okay.  Where is he?  Oh, there you are.  


Okay.  Sir, why don’t you come right over here at the table.  


Okay.  I just need to let you know we are making a recording of 


everything that happens here, so whenever you speak, speak up 


loud enough so that this lady right here to my right, she’s a 


Court reporter, so that she can hear you.  Okay.  I’ve got that 


this is Ms. Rikard’s motion.  I’ll be more than happy to hear 


from you.  You can have a seat, just have a seat right there, 


you can have a seat.  Yes, ma’am. 


      MS. RIKARD:  Thank you, Your Honor.  Yes, this is my 


motion to withdraw based on a termination of employment 


contract between Dr. Santiago and myself.  I received a 


termination letter in December of 2022, I subsequently filed 


this motion.  It is my understanding that Dr. Santiago intends 


to continue in this case as pro se.  And the address that he 
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has with the Court at this time is current and the address in 


which he intends or would like to continue to receive Court 


notices.  I understand that there is a second motion regarding 


this case on the roster for today, and I would ask, 


respectfully, that Dr. Santiago be given a respectful amount of 


time to be able to respond to that motion and brief that motion 


if he so chooses. 


      THE COURT:  Alright.  Let me ask you this.  I have 


just your motion, can you give me that information about the 


address and stuff that we can communicate with him? 


      MS. RIKARD:  I certainly can. 


      DR. SANTIAGO:  The address is 1541 North Blackstock 


Road, 29303. 


      THE COURT:  And do you have a email address that, 


usually the clerk of court when she sends out notices now does 


them by email as well as sometimes she does it by hard copy. 


      DR. SANTIAGO:  Yes. 


      THE COURT:  What’s that? 


      DR. SANTIAGO:  drladsantiago@gmail.com. 


      THE COURT:  No space between, or dots between lad and 


santiago? 


      DR. SANTIAGO:  No. 


      THE COURT:  Just all one? 


      DR. SANTIAGO:  Yes, one. 


      THE COURT:  Okay.  And you heard Ms. Rikard 
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when she explained to me the reason for her motion? 


      DR. SANTIAGO:  That is correct, sir. 


      THE COURT:  Do you have any comment about that or 


anything you’d like to share with me? 


      DR. SANTIAGO:  Not really, Your Honor. 


      THE COURT:  Okay.  Alright.  So you wish to, you wish 


to have me relieve Ms. Rikard of representing you? 


      DR. SANTIAGO:  That’s correct, Your Honor. 


      THE COURT:  Okay.  What is your, are you intending on 


getting a lawyer? 


      DR. SANITAGO:  No.  I intend to speak on my own 


behalf, Your Honor. 


      THE COURT:  Okay.  Alright.  Well, thank you for 


sharing that with me.  Let me just advise you, I say this to 


anyone who enters into a court setting to represent themselves 


that I am of the very strong opinion that is not a wise thing 


to do.  Frequently, people who represent themselves in any type 


of court setting, you’re held to the same standard as if, as 


any party whether they, when they’re represented by a lawyer, 


and lawyers have special training, they go to school to learn 


not only the substantive aspects of the law, but also the 


evidentiary aspects of the law and more importantly probably in 


a civil setting, the procedural aspects of the law.  And it is 


not uncommon for a layperson to, for lack of a better word, get 


tripped up or to have a procedural problem develop that 
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prevents a court from ever addressing the merits of the 


underlying case.  And then also lay people are frequently, get 


tripped up over evidentiary processes that a court has to 


administer to both sides.  So that even if you get to the point 


where you’re arguing the merits of the case, frequently based 


on the rules of evidence that the court has to apply, you might 


be prevented from actually presenting the type of evidence you 


wish a court to consider in addressing the merits of the case.  


So those are some inherent risks that this Court, that I see 


that lay people that represent themselves, hurdles that 


sometimes-become barriers to ever addressing the case.  As well 


as if by chance we get to the point to where we actually have a 


trial on the case and it is a jury that is selected, there are 


rules that apply to selection of jurors that lay people 


frequently are not familiar with.  And that can be a hassle as 


well as a barrier that prevents a layperson from getting in 


front of a jury to actually hear any factual determinations 


that have to be addressed by the jury.  So I advise you against 


representing yourself and I would encourage you to, I’ll grant 


Ms. Rikard’s motion, but I would encourage you to seek counsel, 


seek appropriate legal counsel and talk to a lawyer about what 


your rights are and how those rights can be protected because 


any litigant cannot look to a judge or to any court to give 


them advice as to what is the best approach.  I have to enforce 


the rules of procedures, the rules of evidence equally to both 
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sides.  So with that warning, I would encourage you, granted 


her motion, but I would encourage you to talk with a lawyer 


because I do not think it’s a wise thing to do regardless of 


how clear you might think the evidence is or how uncontested 


the issues are in the case.  There’s learned counsel on the 


other side who probably disagrees with that view of it and he 


is in front of this Court probably for the sole purpose of 


convincing me that you’re wrong in whatever view you have of 


the facts or of the evidence and the significance of those 


facts and the evidence to whatever it is the dispute’s about, 


okay?  Alright.  So I have granted the motion.  I’ll look 


forward to receiving just some short order in that, put those 


information about the address and email in there as well.  Do 


you also have a telephone number in the event we have an 


emergency and need to reach you as what would be the best way 


to do that? 


      DR. SANTIAGO:  Sure. 


      THE COURT:  Okay. 


      DR. SANTIAGO:  It’s area code 864-357-9553, and 


that’s my cell phone. 


      THE COURT:  Okay. 


      DR. SANTIAGO:  And another phone is 864-576-2983. 


      THE COURT:  357-9553? 


      DR. SANTIAGO:  9583. 


      THE COURT:  9583 on the cell number? 
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      DR. SANTIAGO:  Oh, 9553. 


      THE COURT:  On the cell number? 


      DR. SANTIAGO:  Oh, no, on the cell number it’s area 


code 864-357-9553. 


      THE COURT:  That’s what I said. 


      DR. SANTIAGO:  Yes, sir. 


      THE COURT:  Okay.  And the other number is 576-2983? 


      DR. SANTIAGO:  That’s correct, Your Honor. 


      THE COURT:  Okay.  Alright. 


      DR. SANTIAGO:  And thank you, Your Honor. 


      THE COURT:  Anything else we need. 


      MS. RIKARD:  No, sir.  I’ve got it all. 


      THE COURT:  Okay.  Alright. 


      MS. RIKARD:  One point of clarification, Your Honor.  


I did ask a continuance on --- 


      THE COURT:  I’m going to address that now. 


      MS. RIKARD:  Okay. 


      THE COURT:  Alright.  Do you have any objection for a 


brief continuance so that he may address whatever issues are 


raised in the motion to dismiss? 


      MR. GARCIA:  Thank you for the opportunity to address 


that, Your Honor.  My clients have waited over three years for 


this resolution, another 30 days or so won’t change anything 


for them. 


      THE COURT:  Okay. 
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      MR. GARCIA:  And I’d much rather have that issue 


decided before I enter into my arguments, I’d rather save my 


arguments until we have a hearing. 


      THE COURT:  Okay. 


      MR. GARCIA:  So no objection, Your Honor. 


      THE COURT:  Thank you for that.  Alright.  Doctor, 


you’ll have 30 days.  And during that time, I’m sure Ms. 


Rikard’s given you everything already, but if you think she’s 


got something you need, get it from her.  But you’ll need to be 


prepared to address the, the motion that was on the docket as 


well as any other motions that counsel may wish for the Court 


to address.  Again, I highly encourage you, strongly encourage 


you, neon lights flashing, talk with a lawyer and see about 


someone that can advise you as to what your rights are and talk 


to you about the case.  But thank you for coming today and 


thank you for being very gracious and polite to the Court.  But 


we’ll see you in about 30 days. 


      DR. SANTIAGO:  Thank you, Your Honor. 


      THE COURT:  Thank you, sir. 


      MR. GARCIA:  Thank you, Your Honor. 


      THE COURT:  Yes, sir. 


 (Whereupon proceedings were concluded at  2:45 pm.) 
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I N D E X   O F   W I T N E S S E S 


 


     (WHEREUPON, there were no exhibits marked or testimony 


taken during this hearing.) 
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P R O C E E D I N G S 


 


THE COURT:  All right.  Good afternoon.


MS. RIKARD:  Good afternoon, Your Honor.


MR. GARCIA:  Good afternoon, sir.


THE COURT:  Yes, sir.


So this is Number 10 on the roster.  It's


2020-CP-42-00055 and Lad Santiago, and I'm not sure what D-R


stands for, versus Oscar Avila Hernandez.  


Is that right?


MS. RIKARD:  That's correct, Your Honor.


THE COURT:  All right.  And this is plaintiff's motion


to alter or amend.  


Is that right?


MS. RIKARD:  That's correct, Your Honor.


THE COURT:  And do we think we have everybody we're


suppose to have here?


MS. RIKARD:  As far as I know, yes.


THE COURT:  Okay.  So, Ms. Rikard, is this your motion?  


Is that right?


MS. RIKARD:  That's correct.


THE COURT:  All right.  Be happy to hear from you.


MS. RIKARD:  Thank you.  Good afternoon.  May it please


the Court.


I do represent -- it's Doctor Lad Santiago, the
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plaintiff in this matter.


THE COURT:  All right.


MS. RIKARD:  This, this is a 2020 case as you noted and


it has a bit of a lengthy procedural history, if you will,


that I will walk through.  But by way of our motion, we're


seeking an order that would allow us to add a party as a


plaintiff and to clarify the claims that are included within


the complaints.  There's a, a -- an original complaint as


well as an amended complaint that was already filed in this


matter.


The plaintiff filed those in a, in a pro se capacity.


I was not hired until December of this past year.


But going to the procedural history, so this matter was


originally filed in January, 2020.  Defendants filed a


motion to dismiss in February, 2020 making several


arguments.  On March 9th of 2020, plaintiff filed a pro se


motion to disqualify as well as a first amended verified


complaint.  In May, a second motion to dismiss for the


amended complaint was filed.


Those three motions, to my understanding to date, have


been heard but have not received a ruling yet.  The -- I do


not know the exact date in which they were heard.  But I do


know that an order has not been issued.


As I noted, I was filed -- I filed my notice of


appearance in December of 2020 and then filed the present
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motion.


Given the nature of the complaint as well as the


amended complaint, and given that it was filed in a pro se


manner, in my opinion, and the reason for my motion, is that


it does not clearly set forth the causes of action or all


the causes of action that I would want to file in this


matter.  Specifically, I would want to file a, a cause of


action for breach of contract and then add causes of action


for unjust enrichment, negligent misrepresentation, and


promissory estoppel, as well as adding Upstate Clinical


Associates as a party.


Briefs have been filed by both parties in this action.


I believe both were submitted to Your Honor by email to your


clerk.


Doctor Santiago is the owner and operator of Upstate


Clinical Associations.  So, in moving to just a bit of the


factual background or the allegations that are contained


within the complaint is that Doctor Santiago treated the


defendants for their injuries that they sustained in a


personal injury matter.


At the time that they retained Doctor or hired Doctor


Santiago and Upstate Clinical Associations or Associates to


perform the services, they did sign an agreement and, at


that time, they had informed him that they were intending on


filing personal injury litigation in order to recoup money
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not only to pay for his services, but, of course, the other


damages that they had been seeking.


So, that, that personal injury matter did end up


proceeding and Mr. Garcia did represent the plaintiffs.


The, the personal -- Doctor Santiago provided invoices that


were used to obtain a settlement.  A settlement was


obtained.  But, to date, those invoices have not been paid


and it was communicated, in January of 2019 I believe, that


the full amount of the invoices would not be paid.


Therefore, this action was filed in January of 2020.


So, moving to the merits of my motion, as you know,


Your Honor, the -- it's in the Court's discretion of whether


or not to grant leave to amend.  Given -- I'm asking for the


leave to amend again to add a party and to add the causes of


action, and leave to amend can be granted if it -- there is


not prejudice to the other party and this is a burden


shifting framework.  It's on the party opposing the motion


to establish how prejudice -- how -- if they will be


prejudiced and how so.


The policy behind the rule or behind the, the basis for


prejudice is, is the Courts have found that it occurs when


the amendment would require the opposing party to introduce


additional or different evidence to a -- prevail in the


amended action.


Given the infancy of this, if you will, procedurally
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speaking of, of this case, that prejudice does not exist


here.  If we are allowed to amend and we are allowed to add


the causes of action as well as these parties, they are


still -- discovery still has to be conducted.  To my


knowledge, discovery, discovery has not been conducted yet


in this case.  And so discovery can still be conducted onto


these additional causes of action and the clarifications


that I intend to include within the amended complaint.


So, the prejudice that this rule was designed to


prevent is just, in my opinion, simply not here.  So, for


these reasons, I, I believe that my, my motion should be


granted.


Like I said, briefs have been filed and I understand


that defense counsel has filed his brief that includes


additional arguments.  But for, I think, efficiency and


clarity sake, I will address those in, in my rebuttable.


THE COURT:  All right.  Let me ask you this.


Are we still in the three year Statute of Limitations


on this case?


Has nothing been, been filed?


MS. RIKARD:  You mean for if -- with the amended?


THE COURT:  Well, just with the, with the alleged


incident dates.  


Are we outside of the three years?


MS. RIKARD:  Sitting here today?
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THE COURT:  Yes, ma'am.


MS. RIKARD:  Yes, we would be.


THE COURT:  Okay.  I was just, I was just curious.


MS. RIKARD:  Ah.


THE COURT:  Mr. Garcia.


All right.  Go ahead if you'd like to.


MR. GARCIA:  All right.  Thank you for your time this


afternoon.


I -- there's a lot to unpack there.  I, I want to make


sure we're clear on something first.


My understanding is we're addressing simply a Rule 15


motion to add a party.  I want to make it clear that the


motion that was initially filed by the plaintiffs here did


not say anything about altering or amending any claims.


The only request made by the plaintiffs in this motion


was to add a party and there's a bright line rule by well


settled law that, that I've cited in my memorandum of law


that clearly states that Rule 15 does not allow an existing


plaintiff to add a new plaintiff to the case to assert a


claim against the defendant and that's exactly what's


happening here.


And if, if this was a, a motion for, for something


else, maybe my argument would be a little bit different


today.  If it was a motion to add claims that Doctor


Santiago may have against the defendants, that's certainly
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one argument and, of course, the motion to dismiss would


still be available to us to, to deal with at some other


time.  


But what we're dealing with here is a Rule 15 motion to


add another party to this claim, which is -- and let me say


this.  That's direct -- indirect contradiction to what


Doctor -- the pro se plaintiff, Doctor Santiago, argued for


the last two and a half years.  He has consistently argued


that there is no other party necessary to this claim, that


he is the party, and, and to be quite frank, I gave him


countless opportunities to make another argument.


My motion to dismiss specifically states that Doctor


Santiago is not a party to this claim, that only Upstate


Clinical Associates, LLC would be a party to the con -- the


contract that he's attached to the complaint.  


There's no question about where this alleged breach of


contract may have come from because Doctor Santiago attached


the, the contractual agreement, or better said, the


doctor/patient treatment agreement to the complaint itself.


And he is consistently argued -- the plaintiff has


consistently argued that no other party is necessary and


now, outside the Statute of Limitations, after having


already filed various motions, including a motion to


dismiss, and after already attending mediation, and


realizing that he might be rather boxed in, now he wants to
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file a Rule 15 motion to add another party, Upstate Clinical


Associates, LLC, who, by the way, is not represented here.


They're not, they're not here.  By all intense and


purposes, Upstate Clinical Associates is not represented


today.  The plaintiff is trying to pull in a third party as


another plaintiff to file claims against the defendants,


which is specifically prohibited by, by Valentine v. Davis.  


And so, I, I even attempted to make the argument that


maybe a Rule 19 motion might of been more appropriate, a


Rule 19 motion which would allow a, a current party to try


to pull in an indispensable party because really that's, in


this context, that's the only kind of motion that would make


sense to, to pull in another plaintiff.  But the issue with


that would be that we're outside the Statute of Limitations


by any metric.


If, if we use the dates most favorable to Doctor


Santiago, we are outside of the Statute of Limitations for


Upstate Clinical Associates, LLC and the defendants would


not waive their right to assert those affirmative defenses


against this indispensable party, which seemingly the


plaintiff is admitting now that this Upstate Clinical


Associates, LLC is an indispensable party.  


And so what we have here is an, an incorrect Rule 15


motion to add a party, and even if we -- just out of -- just


complete deference to the plaintiff, we converted this to a
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Rule 19 motion, we'd still end up with a party coming into


the case who's outside the Statute of Limitations to assert


these claims by any metric, by any -- if we used the dates


most favorable to the defense, and I think we already


received an admission that if we filed anew today, we'd have


a claim that was outside the Statute of Limitations.


So, I don't -- it seems pretty obvious to me that our


previous motions are somewhat moot at this point because


those motions argued that we did not have the correct party,


that the plaintiff was not a party to the contracts that are


allegedly breached and included in the complaint.  And so


what we have is a claim that really -- all we can really do


at this point, Your Honor, is dismiss the plaintiff's


complaint.  That's really all we're left to do.  That's the


argument that I'm making today.


THE COURT:  But there's not a motion to dismiss before


me today, is there?


MR. GARCIA:  No, that, that's a fair---


THE COURT:  I mean that's already been pled in this.


MR. GARCIA:  No, that's a, that's a fair point, Your


Honor.  There is not a motion to dismiss but the Rule 19


analysis allows for this Court to consider whether the claim


should be allowed to continue or not.


So, in essence, it -- it's -- somewhat converts it into


a motion to dismiss.  That's just part of the Rule 19
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analysis and I'm just simply tracking the language of Rule


19.  


And, again, that's in my brief.  I'm not gonna pretend


that I would be as eloquent as I could be with a time to


write something.  But that -- I'm simply tracking the


language of Rule 19.


THE COURT:  I understand.


But there is a motion to dismiss that's under, under


advisement by some other judge?


MR. GARCIA:  Yeah, that's, that's another point that I


did not address.


The, the last time we spoke to Judge Cole must of been


I want to say June of 2021.  He took our briefs under


advisement at that point and that was in lieu of appearance.


The parties agreed to that.  My, my clients agreed to that


and so did the pro se plaintiff to have Judge Cole rule on


our motions on the memorandums of law in lieu of appearance


before him.  


So, yes, those are still pending in front of the Court.


THE COURT:  And was, Ms. Rikard, were you -- had you


appeared at that time?


MS. RIKARD:  No, Your Honor.  I -- that, that it -- I


did not appear until December of this past year.  So,


December of 2021 is when I filed my appearance.


THE COURT:  So, your client filed his brief pro se?
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MS. RIKARD:  That's correct, Your Honor.  He filed --


well, there's been multiple briefs filed procedurally in


this matter as there's three total motions that are still


outstanding not including today's motion.  And I believe


every one of those motions have been briefed by both


parties.


THE COURT:  All right.


MS. RIKARD:  I would like to offer a bit of rebuttable


if, if I may.


THE COURT:  Sure.  I'd love to hear from you.


MS. RIKARD:  So, there's been a bit -- there's been a


contention that there was some sort of admission by


plaintiff that Upstate Clinical Associates is the only party


that can recover in this action and that -- there's been a


consistent position taken, throughout the two years of this


case, that Doctor Santiago was rather the only party that


could recover in this action and thus those seemed to


contradict each other.


But I would assert, Your Honor, that if you do look in


the memos that have been produced or filed in this case, no


such admission has ever been made and we're not making any


such admission by way of our motion today.


In, in relation to the case law of the -- there's a


case law cited in defense brief of Gillman v. City of


Beaufort.  It's a 2006 South Carolina Court of Appeals case
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and that case does state that the defendants are allowed to


plead the Statute of Limitations as an affirmative defense


in response to my motion.  But the assertion that that case


entirely prevents any relation back from this, if this, this


motion is granted, to the original pleadings, I do not read


that case law to say that.  In fact, there is a footnote in


that case that specifically states that the Court did not


rule on that issue.


The date of discovery in, in this matter is not


December, 2016.  It was when -- it was early 2019 when the


plaintiff first found out or discovered that he would not be


paid the full amount of his invoices.  I, I, I vehemently


disagree again that we've made any sort of admission or that


Upstate Clinical Association is the only party that can


recover and any reference to that position taken,


particularly any reference to a position taken in mediation,


I think is -- well, I would object to as, as that


position---


THE COURT:  And I don't -- don't -- and I -- sorry,


sorry for interrupting you.  


MS. RIKARD:  No problem.


THE COURT:  But I don't, I don't understand.  Tell me


how that's -- I mean I'm not considering that for today's


motion.  I mean I don't think that's before the Court.


MS. RIKARD:  The---
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THE COURT:  It that what you're---


MS. RIKARD:  ---position taken previously?


THE COURT:  The -- that there's one or more people,


whoever can recover.  I mean I don't -- right?


And there's a motion to amend or alter before the Court


and not---


MS. RIKARD:  That's correct.


THE COURT:  Not a motion as to who -- what possible


claims that are out there that might can recover.  So, I'm


--.


MS. RIKARD:  That's correct.


THE COURT:  So -- but let me ask you this.  


Do you represent the Upstate Clinical?


MS. RIKARD:  Upstate Clinical Associations is currently


not a party to this action.  I do want the---


THE COURT:  But you're asking them---


MS. RIKARD:  ---the plaintiff and I will -- I intend to


represent them if the motion is granted.


THE COURT:  Well, let me ask you.  


Are you arguing this motion on their behalf?


MS. RIKARD:  I don't think I can given that they're not


a party.  But Doctor Santiago is the owner of Upstate


Clinical Associations.  So, yes, without having them being a


party yet added to the action, yes, in a way I guess -- I'm


not exactly a hundred percent sure how to fully answer your
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question.


THE COURT:  Well, no, I was just curious because I, I


think Mr. Garcia tried to make that point earlier and I --


so -- and I understand your position.  If you're, if you're


representing Doctor Santiago, then he is one in the same.


I, I know not legally but so to speak.


MS. RIKARD:  Sure.


THE COURT:  I, I just wanted to make sure you're not


trying -- you're not asking this Court to bring a party in


that you don't have any contact with or represent or---


MS. RIKARD:  No.


THE COURT:  ---that you don't represent?


MS. RIKARD:  No, sir.


THE COURT:  I understand.


Okay.  Go ahead.  I'm sorry.  I didn't mean to


interrupt.


MS. RIKARD:  That was -- I was finished.


THE COURT:  Okay.  And we've heard nothing from -- I


mean, in other words, if Judge, if Judge Cole dismisses this


action, then we're not here today, right?


MR. GARCIA:  Correct.


MS. RIKARD:  Procedurally speaking, yes.  But given the


lateness at which I was hired, procedurally speaking, and


then doing what I felt was in the best advocacy of my


client, I needed to file the present motion.
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THE COURT:  No, I understand.  I'm not, I'm not holding


that against you.  I'm just trying to take it all in.


MS. RIKARD:  Sure.


MR. GARCIA:  As you can imagine, Your Honor, I'd much


prefer to have our motions ruled on before we're, we're


dealing with yet another motion about a year later.


THE COURT:  Sure.  I understand that.


All right.  And so the issues are, Mr. Rikard -- I


mean Ms. Rikard, what do you say about not having filed a


motion to amend but only a motion to add a party?


Is that, is that accurate as far as what you were


arguing, Mr. Garcia?


MR. GARCIA:  Yeah, that's -- the, the motion is -- the


motion that's been filed is pretty clear that the, the only


request that's been made is to add a party, to add, as a


plaintiff, Upstate Clinical Associates, LLC.  That's it.


THE COURT:  Okay.  Ms. Rikard, what's your response to


that?


MS. RIKARD:  My response is I would disagree that


that's exactly the, the phrase and the nature of the motion


and I have the motion pulled out in front of me.  I also ask


that there -- I be able to address any deficiency that the


Court identifies if this Court should issue a ruling on


defendant's motion prior to a ruling on this issue.  And


also I -- the -- I will admit what doesn't appear verbatim
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in the motion is being able to specifically add causes of


action.  But a nature of a motion to amend is to add causes


of action.


I do not think that the scope of this motion is


specifically limited to adding a party thus converting it to


Rule 19.


MR. GARCIA:  Your Honor, may I respond?


THE COURT:  Sure.


MR. GARCIA:  Yeah, Your, Your Honor.  I'd simply say it


sounds like the plaintiff is asking for an open order


allowing them to amend the complaint as they see fit to add


whatever claims they may want to add.  I understood that the


purpose of a hearing on a motion to amend would be to allow


the defendants to argue whether any of the amendments might


be prejudicial in nature, whether they should be allowed or


not, and without even knowing what the purpose of -- what,


what claims may be added, what cause of actions may be


added, or what amendments might be made other than adding a


plaintiff, how could I possibly respond to any of that?


That's simply not in the motion.  It hasn't been raised


as an argument at all.  


The only thing we see in the motion that's clear is


that the plaintiffs intend to add or request this Court to


grant them a -- the leave to add a party to this claim to


assert claims so that that party can assert claims against
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the defendants, which is clear violation of longstanding


case law on that issue.


THE COURT:  Okay.  Ms. Rikard, I understand these are


our motions or this is your motion and certainly gonna give


you the last opportunity to close.


But having said that, I'm certainly going to read your


memorandums and try to bring myself up to speed a, a little


better and look at these rules and then I'll get back to you


hopefully next week.  


Okay.  But I'd be happy to hear from you in closing.


MS. RIKARD:  Very briefly.  


The only thing that I want to reiterate is that, under


the standard for a motion to amend, prejudice has to be


established in order for our motion not to be granted.  And


I don't think that that has been established either in brief


or in oral argument.  I intend to add for or to clarify one


cause of action and add to three -- add the three that I


have identified and that's, that's it.


THE COURT:  I understand and I appreciate it.  And, and


as a side note, and certainly not as an argument to anybody,


I, you know, the, the prejudice part of these rules is, is,


is tough for me as a judge to be honest with you because


everything we do on behalf of our clients should be


prejudicial against the other side, you know, but anyway.


Certainly will take these under advisement, we'll
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figure them out and I'll let you know.


Okay?


MR. GARCIA:  Thank you, Your Honor.
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THE COURT:  All right.  I've got our next case is 


Santiago v. Hernandez.  


MR. GARCIA:  Good morning, Your Honor.  


MR. SANTIAGO:  Good morning, Your Honor.  Good morning.  


THE COURT:  Give me just a moment.  


MR. SANTIAGO:  You're doing it.  Thank you.   


(Pause.)   


THE COURT:  Hi.  Listen, thank y'all very much for 


waiting today.   


MR. GARCIA:  You're welcome.   


THE COURT:  Now, Mr. Garcia, I've got you appearing.   


Mr., excuse me, Mr. Santiago, I know you're representing 


yourself today.  I just need to remind you that we are making 


a recording of everything that happens here.  Whenever you do 


speak, really speak into that microphone area of the screen 


that you're in front of.  That way we can be sure that we hear 


you.   


Now, if either of you today cannot hear each other or 


cannot hear me when I speak, just let me know and we'll try to 


fix the technology issue.   


But I've got that we're here on a motion that has been 


filed by the plaintiff Dr. Santiago.  So at this time, Dr. 


Santiago, I will turn this matter over to receive arguments 


from you as to what you're asking me to do, why you're asking 


me to do it.  When you get finished, Mr. Garcia gets to tell 
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me if he agrees or disagrees with you and why he takes those 


positions.  And then, since you're the moving party today, you 


have the opportunity to speak last to briefly close and 


anything in reply.  But again, at this time, I will turn this 


over to the plaintiff.  Yes, sir.  Be more than happy to hear 


from you.  


MR. SANTIAGO:  Thank you, Your Honor, and good morning.   


The last time that I had a hearing with The Honorable 


Judge Grace Knie, I mentioned to her that --  


THE COURT:  Let me stop you just for a second.  Again, I 


need you to really speak into that microphone.  


MR. SANTIAGO:  Your Honor, can you hear me now?  


THE COURT:  That's a lot better.  Yes, sir.  Thank you 


very much.  Yes, sir.  


MR. SANTIAGO:  Okay.  Thank you.  I wanted to start with 


the fact that the last time that I met in a hearing with The 


Honorable Grace Knie, I mentioned to her that I had come to 


the foyer here, which I had come to many, many times in this 


courthouse.  And for the first time I had actually read the 


quote there and it said, quote, "God grant us wisdom and 


understanding to administer true justice from these halls, for 


such is the foundation of our society, and I pray that we be 


so blessed."  And I did today.  


Anyway, Your Honor, as I am suffering from still the 


symptoms, unfortunately, the effects of long COVID, I would 
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ask the Court to indulge me in that I may be slower in my 


responses.  It may take a little bit more time due to the 


neurological effects that it's having upon me.  That's my 


brain, if you will.   


Let me start first by saying this.  This is a breach of 


contract matter.  Four patients sustained injuries due to an 


automobile accident on May 20th, 2016.  The patients 


contracted for health care services from myself, Dr. Lad 


Santiago.  Verbal and written contracts were executed with 


Upstate Clinical Associates, which serves as a venue where I 


perform my services and myself.  Health care services were 


rendered to the patients in good faith.  Debts were incurred 


by the patients to the tune, that is in total, of $17,990.  


Future payments for those services were deferred until such 


time as the patients reach maximum medical improvement and 


they were discharged from care, which that point came about.   


Dr. Lad Santiago was to be the beneficiary of the funds 


from settlement.  The plaintiff referred all four of the 


patients to Mr. Garcia's office.  In fact the patients had 


asked me where they needed to go to because they were 


unsatisfied with the performance of another attorney in North 


Carolina.  I found an ad in the Hispanic newspaper from Mr. 


Garcia's office, and I responded.  I called because the 


patients asked me to call on their behalf to serve them in 


that capacity, and found out, after talking to Mr. Garcia's 
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brother, that they would entertain these cases.  The patients 


visited them.  They retained the attorney.  The cases 


developed over time.  When they were released from maximum 


medical improvement, the case was in the process of being 


settled.  And I received a call from Mr. Garcia's brother, and 


eventually it was deferred to Mr. Garcia himself.   


Mr. Garcia called me and for about an hour and a half, 


attempted to convince me that I should negotiate my fee and 


lower it by $5,500, thereabouts.  And we could not come to 


terms and he said, you know, that's fine.  You won't be 


getting any offer.  But in an email he stated that he would 


take the funds that were earmarked for payment to me and to 


Upstate Clinical Associates, which was a conduit for those 


services by the single member LLC, who sits here to my left, 


my wife of 45, and my assistant.   


So the cases were settled.  He said that he would submit 


these funds to the Court and allow the parties to settle this 


matter.  I waited close to eight months.  That never came 


about.  That's when I realized that we needed to write a 


letter to the defendants to determine their sincerity with 


regard to payment.  And they had said that they would pay.  


And it was there wasn't any question whatsoever about the 


quality, the quantity, or anything else about the case.   


We were then forced, because of a lack of response, we 


sent a certified letter and bills to the defendants.  It was 
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returned on claim on or about June 15th.  This is when -- that 


was the date of the breach, discovery of that breach, and we 


began the process of following up on this case as Upstate 


Clinical Associates had, in fact, assigned me the 


responsibility, as it had numerously over many decades, to 


pursue this case, and I did.  And we notified Mr. Garcia's 


office and the case was settled, the funds were released by 


the insurance company.  Mr. Garcia and his clients became 


unjustly enriched.  And to this date, we have received nothing 


from all the work that we did.  The plaintiff received 


nothing.  Defendant's counsel filed, instead of surrendering 


the funds to the Court, on February 26th, 2020, notice of 


representation of the plaintiffs, which was out of the norm 


and out of the understanding of what Mr. Garcia was to do. 


The defendant's counsel then filed a 12(b)(6) motion on 


February 26th, 2020.  I filed a motion to disqualify opposing 


counsel because he had a fiduciary responsibility in this 


case, and he himself had breached it.  And in addition, at 


that point we were going to call him as a witness due to the 


case, and he cannot serve as a witness and an attorney on 


behalf of the defendants.  And that was on March 9th, 2020. 


In May of 2020, The Honorable J. Derham Cole heard both 


motions in chambers due to COVID, but took them under 


advisement and there has been no decision as of this point in 


time as to the ruling on this case.  It's still under 
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advisement since about May 2020.  I have communicated with the 


clerk of The Honorable Derham Cole.  He said he was going to 


find out.  And we have yet -- and we have provided him also 


with the latest information from Judge Knie so that he would 


be apprized, and the pleadings that we filed in concert with 


the -- right before the hearing with Judge Knie.   


Let me state two other facts with regard to the 


background.  We have filed two sets of affidavits.  That is to 


say, I have filed two affidavits at different times in order 


to bring the Court current.  My wife, the single member of the 


LLC, has also filed an affidavit.  The defendants have not 


filed any affidavits.  And in Trinsey v. Pagliaro, 1964, it 


states,  


"The defendants' motion to dismiss for failure to state a 


claim unsupported by affidavits or depositions is incomplete 


because it requests this Court to consider facts outside the 


record which have not been presented in the form required by 


Rules 12(b)(6) and 56(c).  Statements of counsel in their 


briefs or arguments while enlightening to the Court are not 


sufficient for purposes of granting a motion to dismiss for 


summary judgment."   


Now there is a difference.  Mr. Garcia had filed a 


renewed 12(b)(6).  I went through thorough research, and a 


thorough explanation to Judge Knie about the 12(b)(6), the 


difference between an initial 12(b)(6), an amended 12(b)(6), a 
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renewed 12(b)(6), and Mr. Garcia was mistaken in filing a 


renewed 12(b)(6).  And as a result, Judge Knie stated,  


"The Court concludes that there is an outstanding 


defendant's 12(b)(6) motion to dismiss, which is still 


pending.  Therefore, the Court finds the defendant's renewed 


Rule 12(b)(6) from the South Carolina Rules of Civil Procedure 


motion to dismiss filed with the Court on March 20th, 2023, 


should be and are therefore respectfully denied without 


prejudice at the time as not being properly before the Court." 


So she made that particular ruling.  And now it goes back 


to the Honorable Derham Cole, Judge Derham Cole.   


Now, let me bring us to the matter at hand and what is 


before you, Your Honor.  Rule 60(b) of the South Carolina 


Rules of Civil Procedure state, quote, "On motion and upon 


such terms as are just, the Court may relieve a party or his 


legal representative from a final judgment, order, or 


proceeding for the following reasons:  mistake, inadvertence, 


surprise, or excusable neglect."   


But in another case, in Aikens v. Ingram it states, with 


regard to 60(b), "that relief can be sought if a motion is 


executed not more than one year after judgment" -- and this 


particular motion is within those limits –- "order or 


proceeding was entered or taken," unquote.  Or, quote, "any 


other reason that justifies relief."  And I will speak to 


those reasons.  There are two that have been brought before, 
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Your Honor.   


Let me start by stating the following.  Just a very brief 


history of retaining legal counsel.  We retained legal counsel 


for one purpose, to represent Upstate Clinical Associates, and 


in the process she was going to represent us.  She was 


retained on December 7th, 2021.  She was to represent Upstate 


Clinical Associates and separately in a separate action 


myself, as a continuance of what was already before the Court.  


She notified the Court representation -- and she notified the 


Court of her representation on December 9th, 2021.  She filed 


her motion to amend pleadings on March 7th, 2022.  The hearing 


took place on May 25th, 2022, under The Honorable H. Steven 


DeBerry, IV.  The order took place on October 4th, 2022.   


Let me now go into what I consider to be an ineffective 


assistance of counsel, inadequate counsel, incompetent counsel 


with regard to that.  She filed a motion to amend pleadings to 


add Upstate Clinical Associates on March 7th, 2022, three 


months to file.  She waited three months to file a motion 


after being retained.  It was the wrong strategy and motion.  


She should have filed a motion to intervene with an attached 


complaint, which she did not do.  Separate and apart from the 


case that was before the Court under The Honorable Judge Cole.  


She made numerous errors, misrepresentations, actions, and 


inexcusable neglect, mistakes, and what I would consider in 


layman's terms blunders.   
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Now, even if we accept the fact that the motion to amend 


pleadings would be an acceptable route, she filed under the 


wrong rule.  She filed under Rule 15 and then she should have 


filed under Rule 19, Joinder of Persons Needed for Just 


Adjudication.  This was noted, in fact, by opposing counsel at 


the hearing.  And there was no explanation, satisfactory 


explanation for why she did what she did.  She also agreed in 


the hearing with defendant's counsel.  He brought up that we 


were beyond the statute of limitations, which was not, in 


fact, true.  She did not contested it.  And the statute of 


limitations would not have run out in June.  As I said, the 


hearing was in March.  And under Hillman v. Hillman, it states 


this "provides," again, "that this Court may relieve a party 


from a final judgment or order if the judgment or order was 


induced by mistake, inadvertence, surprise, excusable 


neglect."  This was a mistake, and it was inexcusable neglect. 


 In Aiken, okay, as I said, it mentions any other reasons 


that justify relief, and I will go over that.  She failed to 


inform her client of her intentions, objectives, and strategy, 


and plan.  Again, under Rule 6(b)(1), it was what I considered 


and categorized as excusable neglect.  She failed to prepare 


adequately, correctly, and effectively for the hearing for May 


25th, 2022.  And I may say I was there.  I was watching 


everything because she told us -- and also the single member 


of the LLC was there watching through the monitor that 
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particular hearing.  But she failed to adequately, and 


correctly, and effectively prepare for this hearing on May 


25th, 2022.  She stated -- I don't know, she must've had a 


lapse in memory -- that we were not at the hearing, when in 


fact we were at the hearing observing through the monitor 


there at that point in time because she invited us to do so.  


And I would consider that to be excusable neglect that she did 


not inform the Court when she was asked and said that we were 


not there.   


She stated that the hearing -- and I would consider that, 


as I said, excusable neglect.  She stated in the hearing that 


she did not represent Upstate Clinical Associates, but she in 


fact did represent Upstate Clinical Associates.  And there is 


a contract to that effect.  Okay.  And in fact, there would 


not have been any reason for the single member of the LLC to 


have been there observing the monitor at that point in time.  


I would place that under excusable neglect.  She failed to 


perform as required by the contract, both written and verbal.  


I would consider that inexcusable neglect.  She failed to 


reply timely, promptly with her first action.  She filed three 


months hence.  


In South Carolina Rules of Professional Conduct, Preamble 


[4] state, "In all professional functions a lawyer should be 


competent, prompt, and diligent."  And that in fact did not 


happen because there was a lack of promptness.  And again, 
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this falls under Rule 60(b)(1) as excusable neglect.  She did 


not meet with the closing counsel when he drafted the order to 


examine the language and agree or disagree.  And the opposing 


counsel, in my opinion, took great liberties, and I will get 


into that as part of any other reason for relief to draft what 


I believe that he drafted, the order.  And I'll get into the 


specifics.  


Now, with regard to -- and that was under excusable 


neglect, Your Honor, when she failed to properly act and I 


would consider her not reviewing the draft from opposing 


counsel to be a mistake and inexcusable neglect.  So what I've 


attempted to do thus far is to assign all of the attributes 


that are mentioned in the Rules 60(b)(1), okay, that I've 


mentioned earlier to each of the things that she did.  But now 


we go beyond that, attorney abandonment.  And this falls 


under, quote, "for any other reason that justifies relief."  


This does not fall directly under 60(b)(1), but it is beyond 


that.  And that was mentioned in Ingram, as I said earlier. 


Let me define what I think, what I've read that 


abandonment is.  A situation where an attorney intentionally 


or negligently fails to fulfill their professional obligations 


to a client resulting in severe disruption of the attorney-


client relationship.  Abandonment can manifest in various 


forms, including failure to communicate, lack of diligent 


representation, which as you know, diligence is one of the 
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items covered in the preamble.  Withdrawal from the case 


without proper notice or a complete desertion of the client's 


legal matter.  Now I will take it one step further.  Desertion 


is not something that covers a the entire panorama.  It can be 


in situ.  It can be that it covers one aspect or multiple 


aspects of desertion at different times and at different 


length.  So you have to, in my opinion, not only quantify it, 


but you have to qualify it.   


Now, here are the actions of abandonment.  She failed to 


meet with the defendant's attorney when he formulated and 


drafted the order, if, in fact, Mr. Garcia drafted the order.  


Okay.  And as I've experienced in this Court, in this case, 


and in some of the hearings, some of the justices, judges, 


some of them write their own order.  Like Judge Knie has made 


it very clear at the very end I will write my own order.  And 


she assured the Court and those that were in it about that.  


Other judges defer to the prevailing counsel to write the 


order.   


Now regardless, she did not meet with Mr. Garcia to go 


over the order.  She failed to contest the orders upon their 


presentation before the Court.  She failed to respond 


appropriately to my email to her regarding the errors of 


material fact that had arisen at the hearing.  I wrote to her 


and told her she failed to file an appeal to the order in 


contestation to what was stated within the order that much of, 
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which I believe, was in -- that order was imbued, if you will, 


with opposing counsel's consciousness.  I will just say 


understanding.  She failed to file a response to opposing 


counsel's renewed 12(b)(6) motion to dismiss.  He wrote a 


renewed 12(b)(6) six motion.  It was essentially unanswered. 


Now, let me just mention something here.  She did apply.  


We terminated her.  We had terminated her earlier.  She did 


apply, she did forward a motion, Your Honor, to be withdrawn 


from the case.  This fell in your purview and it was denied.  


Once she did it again and she denied it again.  But 


regardless, I'm sorry.  But Your Honor, it was denied again.  


But assuming that that's the case, and it was the case, she 


needed to entain (sic) her vigilance.  She needed to not be 


mute.  She needed to be active.  You don't put your guard down 


just because the bell rings.  No.  In this case, the bell 


didn't ring.  She was told, continue.  And she did not have, 


in my opinion, my best interest at heart.   


She failed to file a response to opposing attorneys 


renewed 12(b)(6) motion.  Which then, Your Honor, you gave me 


that opportunity.  In fact, I was on the Court that day when 


you accepted her motion and asked her to write an order.  And 


I was there specifically for one thing and one thing only.  


And that was to make certain that I could then appeal to Your 


Honor to allow me to respond to the renewed 12(b)(6) motion to 


dismiss, which I did, and Your Honor will have that at his 
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availability to review.  And you will see the differences 


between in what was done with parts with various sections, 


multiple sections of the order and how it was incorporated 


into the renewed 12(b)(6).  She failed to provide me with 


ongoing documentation from the Court and opposing counsel.  As 


an example, no action was taken by her on behalf after the 


hearing of May 25th, 2022.  Even after I issued corrective 


statements to her and regarding the errors that occurred 


during the hearing, which she had properly and accurately been 


informed of prior to the hearing.  In other words, all of that 


data she knew, but it appeared that she had a lapse of memory. 


She failed to communicate with me about the status and 


strategy concerning the case.  Upon discovering the errors and 


inclusions of extraneous data and misrepresentations contained 


in the order, such as privity, which had been brought by 


opposing counsel, she failed.  Because it should not have been 


brought because that hearing was for one thing and one thing 


only, and that was to amend the pleadings to add Upstate 


Clinical Associates.  She only communicated with me when 


prompted by opposing counsel regarding an offer and compromise 


of $1,200 as payment in full for an almost $18,000 debt.  An 


offer that flies in the face of common decency, respect and 


justice.   


Finally, opposing counsel, in an abundance, as he states, 


quote, "in an abundance of caution," transmitted the renewed 
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12(b)(6) motion to dismiss at the last moment to me through 


improper service.  Otherwise I would never have known that 


that 12(b)(6) -- because I tried to interject, but the clerk's 


office here denied any of my pleadings due to the fact that 


she was still on the record.  Ms. Rickard was still on the 


record.  The hearing to grant the motion to withdraw for my ex 


counsel was held on April 24th before yourself, Your Honor.  


And thank you, Your Honor, for giving me the opportunity to 


respond to the 12(b)(6) motion.   


I want to just state a few more things with regard to 


this.  A few cases --  


THE COURT:  I'm going to ask you to do this, sir.  I know 


that you've asked me earlier on to give you some more time 


because of the collateral effects of long COVID.  But we do 


have limitations, and you have exceeded the amount of 


limitations for the motion that you filed.  You about lengthy 


documents with the Court that I have.  Let me ask you a 


question.   


MR. SANTIAGO:  Yes.   


THE COURT:  Why do you think this is a proper motion 


under Rule 60?  Even if everything you've told me is true, why 


is this a motion under Rule 60?  Why is it proper to get me or 


another judge to overrule what Judge DeBerry has done?  


MR. SANTIAGO:  I think it's proper because of all of the 


reasons that I've mentioned before.  
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THE COURT:  Okay.  Let me ask you this.   


MR. SANTIAGO:  And --  


THE COURT:  Let me ask you this.  For purposes of our 


argument, let's assume everything you have argued is true.   


MR. SANTIAGO:  Yes.   


THE COURT:  Rule 60, as the way I read it, only applies 


to final judgments or any order that is issued that is final.  


And my understanding of what Judge DeBerry has ruled upon is 


he has denied a motion that's in an ongoing case.  


MR. SANTIAGO:  He's denied the motion.  


THE COURT:  Uh-huh.  


MR. SANTIAGO:  But the motion came about because the 


attorney that was represented, representing the plaintiff, 


brought that motion erroneously.  Okay?  


THE COURT:  Okay.  I will give you -- I'm going to give 


you your reasons -- for purposes of our argument I will give 


you the reasons that you have argued --  


MR. SANTIAGO:  Okay.  


THE COURT:  -- to me.  And I've heard very loudly, you 


don't like your lawyer.  She was ineffective.  She did wrong.  


She didn't do things right.  I will give you all that.  But my 


concern, sir, is that on its face, you have filed a Rule 60 


motion in response, in getting me to overrule what a judge has 


done in denying a motion that relates to an ongoing case.  In 


my assessment of what you're telling me and argued to me, 
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there has been no final judgment or order issued in this case 


that I can even apply Rule 60 to.   


Now, when we got together, if I remember correctly, sir, 


I denied the request for Ms. Rickard to be relieved as your 


counsel.  And I believe --  


MR. SANTIAGO:  That's right.   


THE COURT:  -- if my memory serves me correctly, I 


required her to bring you to court.  


MR. SANTIAGO:  You did what, sir?  


THE COURT:  I required her to bring you to court.  


MR. SANTIAGO:  Well, no.  She never communicated with me 


whatsoever.  And let me explain that.  


THE COURT:  No, sir.   


MR. SANTIAGO:  I went with her --  


THE COURT:  Let me ask you a question then.   


MR. SANTIAGO:  Yes.   


THE COURT:  The reason I want to be clear that you've not 


been in front of me before is because whenever a lay person 


decides to represent themselves in a court of law, I very 


strenuously advise those lay people that want to represent 


themselves, that it is my opinion that it is not a wise thing 


to do for a lay person to ever represent themselves in a court 


of law.  And the reason I do that is because very frequently 


someone who represents themselves, who is not trained with the 


law, that they are required, and that they are held to the 
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same standard of the rules of procedure and the rules of 


evidence as a lawyer.  Now, judges, we will give lay people 


some benefit.  We will give them some leeway that maybe 


lawyers do not get because we know they are not schooled and 


educated in the law, nor are they educated in school and the 


law that relates to procedures, or relates to evidence.  But 


even with that leeway that judges give to laypeople, we still 


have to apply the rules evenly to everybody.   


And so what I'm struggling with, and I have read your 


motion, I have listened to you very patiently, is I still am 


having difficulty getting over the hurdle that this Rule 60 


motion is not a proper motion in response to trying to get me 


to undo what Judge DeBerry has done.  That's where I'm 


struggling.  


MR. SANTIAGO:  Okay.  I was going to touch on --  


THE COURT:  And I'm afraid -- and I mention that to you 


because I'm afraid that you've spent a lot of time arguing 


Rule 60 and coming up with all of these reasons why you think 


Rule 60 applies, and you've met the elements of Rule 60.  But 


Rule 60, in my humble assessment, doesn't apply in this case.  


MR. SANTIAGO:  Okay, Your Honor.  I'm hearing.  I'm going 


also, in which I never got to, was the various cases that --    


THE COURT:  Okay.  Okay.  Let me back up again.  I'm 


giving you -- for purposes of our argument, I will give you 


every reason you want to argue to me why Rule 60 should apply, 
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or why you believe that you have been done wrong by what Judge 


DeBerry did, and therefore you want me to undo what Judge 


DeBerry did.  But I'm telling you that I'm struggling with the 


vehicle that you have chosen to get into for purposes --  


MR. SANTIAGO:  Okay.  


THE COURT:  -- of coming to court.  And I don't see that 


the vehicle that you chose, in which is this Rule 60, applies 


to me trying to overrule what another circuit court judge has 


done when there's been no final ruling in the case.  


MR. SANTIAGO:  I follow, Your Honor.  Thank you.  I was 


going to -- two things that you mentioned.  One was I did go 


before you with Chelsea Rickard, you just mentioned it, you 


admonished me at that point in time that, precisely as you 


said, that I should get an attorney to represent me.  That was 


on the day that you approved her motion.  


THE COURT:  Yes.  


MR. SANTIAGO:  And you spoke directly to me and I 


acknowledged what you said at that point in time.  You can 


understand, hopefully, Your Honor, that perhaps I selected the 


wrong vehicle, as you said it.  But you know, the merits are 


in Stearns v. Glenwood (sic), in Graham in the Supreme Court, 


in Tobias v. Rice, in Mitchell Supply Co. v. Gaffney, each one 


of these points to an individual's position regarding the 


opposed, I'm sorry, regarding the vehicle that you spoke of, 


60(b)(1), and all of the other items, the attributes that make 
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up 60(b)(1).  And as I said, in Ingram, it stated in there as 


well that any other reason, and I didn't finish stating what 


the final area to seek relief is.   


But I understand what you're saying, Your Honor.  You're 


saying that the vehicle that has been chosen, okay, you say is 


not proper in order to assert the contestation that would be 


before you now or in the future time; is that correct, Your 


Honor?  


THE COURT:  Not exactly, but generally, yes.  What I'm 


saying is that you're asking me to overrule or to change what 


Judge DeBerry did in ruling on a prior motion in an active 


case.  You've got to -- if somebody wants to do that, they've 


got to make that motion under the proper rule.  And I'm 


struggling because I don't believe you've made the motion 


under the proper rule.  It's sort of like -- and I'll give you 


another analogy.  It's sort of like if we're on a basketball 


court, and to me, we're playing basketball.  But you're on the 


opposing team, and you bring in somebody dressed in a football 


uniform, and you're arguing to me, Judge, he's got a helmet 


on.  Judge, he's got pads on.  Judge, he's got a football 


uniform on.  Judge, he's got cleats on his shoes.  Judge, he's 


got the knee pads on.  Judge, he's got this pigskin ball under 


his arm.  Judge, we're playing football.  But I have to tell 


you sir, we're not we're playing basketball.  And to me, that 


is what you've done.   
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You have made an excellent argument.  You've taken the 


rules and the elements that apply to Rule 60.  But you're 


asking me to apply them in a way that's not allowed under Rule 


60.  And that is what, when we met the first time and I talked 


to you about the dangers of self-representation and my telling 


you, you need to get a lawyer, this is what I was afraid of.  


MR. SANTIAGO:  I understand, Your Honor.   


THE COURT:  I hope you do, because you have been a lot of 


time, a lot of effort, and you've researched Rule 60 better 


than a lot of lawyers do.  But I'm just afraid that on its 


face Rule 60 is not the vehicle to argue to a judge to 


overturn what Judge DeBerry did in this case.  Rule 60, while 


it has broad application, does have limited application.  


MR. SANTIAGO:  Thank you, Your Honor.  This is --  


THE COURT:  And I would encourage you again, go talk to a 


lawyer.  


MR. SANTIAGO:  Well, you know, I contacted --  


THE COURT:  You don't have to explain to me.  Just take 


my encouragement, okay?  Talk to --  


MR. SANTIAGO:  Yes.  Yes, Your Honor.  Just for the 


record, I want to mention something else that I think is 


appropriate here, and it's the area of material content in the 


order.  


THE COURT:  Okay.  I tell you what we're going to do.  


MR. SANTIAGO:  Yes, sir.   
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THE COURT:  If you want to submit anything else to me, I 


need you to put it in writing.  We will make it part of this 


record.  But again --  


MR. SANTIAGO:  Okay.  


THE COURT:  -- you requested this motion, 20 minutes was 


requested.  We have gone well in excess of 20 minutes.  I have 


expressed to you my view on your motion right now that on its 


face, it's not proper.  We have another person who is present.  


I'm going to let Mr. Garcia respond briefly, or whatever way 


he feels appropriate.  You will have the opportunity to close 


after Mr. Garcia has been done.   


MR. SANTIAGO:  Thank you, Your --  


THE COURT:  Due process.  Due process requires me to 


allow both sides to argue.  I have afforded you, in my 


opinion, an ample amount of time for due process under the 


circumstances that is presently presented to this Court.  


Again, I will take any other arguments you want me to make, 


but I'm going to request that you put them in writing, and 


then we can supplement the record to this proceeding.  Because 


I tell you that, sir, because you also have a right under the 


rule to file some other motion in regard to what I might do 


today.  But I would encourage you to take a look at the rules 


and make the proper motion.  All right?  Or you can appeal 


whatever I've done and see if an appellate court will take it.  


All right?  But at this time, I'm going to I'm going to ask if 







 24 


 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


 


 


you stop and I'm going to turn the matter over to Mr. Garcia, 


anything that he would like to place on the record.  


MR. GARCIA:  Your Honor, thank you for your time.  I'm 


going to be very brief just so we can get this rolling along. 


Even if Rule 60 applied, which I certainly agree with you 


that Rule 60 does not, but even if it did, he hasn't met the 


burden of showing that any of the grounds under Rule 60 have 


been met, and certainly that any of the grounds for 


abandonment have been met.  He had counsel at his hearing.  He 


had counsel before his hearing.  He had counsel when the 


motion was filed.  He had counsel when a memorandum of law in 


support of that motion was filed.  He had counsel when that 


that order was signed.  He had counsel in that order was 


drafted.  He had counsel after that order was signed and 


filed.  He has not been abandoned by any stretch of the 


imagination.   


The truth is that the plaintiff's grievances are with his 


former counsel and sound more appropriately in some potential 


legal malpractice action.  Not that I'm suggesting that his 


former counsel has done anything wrong.  The burden of making 


the plaintiff whole for any acts or omissions by his counsel 


shouldn't fall on my client, Your Honor.  That's some other 


form of redress that he can seek if he so wishes.  The 


Honorable Judge DeBerry didn't get it wrong to begin with.  


And really, there hasn't been any allegations on how Judge 
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DeBerry got the order wrong.  It's just been discussions about 


how his attorney got it wrong.   


So for those reasons, Your Honor, for the reasons you've 


stated yourself and for the reasons I briefly stated, this 


plaintiff's motion requesting relief from an order should be 


denied.  And I'd only place on the record in addition to that, 


for the benefit of my client, that the plaintiff be taxed with 


the cost and attorney's fees associated with the filing of 


this motion, Your Honor.  That's all I have.  


THE COURT:  Thank you, Mr. Garcia.   


All right.  All right.  Dr. Santiago, this is your chance 


to respond and reply to anything Mr. Garcia has just stated.  


And you are muted again.  So now you're unmuted.  Anything 


that you would like to say in response to what he has said?  


MR. SANTIAGO:  Yes.  I'll make it very brief, Your Honor.  


And thank you.   


I wanted to bring up the fact that in the order there was 


a question of material content.  There are differences 


between, as I've analyzed it thoroughly, the hearing notes, 


the hearing transcript, and the order itself.  A difference, a 


disparity, if you will, that's noted between the actual 


explanation and conclusions in the order.  As I compared style 


of and the pleadings submitted by Mr. Garcia, grammar usage, 


punctuation, diction, and syntax.  I noticed those 


differences, and I want that to be noted in the record.   
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Just to give you an example, I am not a forensic 


signature specialist, but I do have two and a half decades and 


studying the English language.  I have an MFA in creative 


writing, an MPhil in English and Comparative literature, and a 


PhD in English Literature as well, and creative writing.  And 


for two and a half decades I have studied the language and 


understand the nuances of authorship.  And I have noted that 


there is a difference, and my analysis led me to that.  The 


findings, supposedly that were contained in the order were 


then, okay, taken and used for a renewed 12(b)(6), which I 


analyzed and rebutted.  I just wanted that for the record.   


I want to give you, Your Honor, a very warm thank you and 


my gratitude for listening and considering this motion, and 


for giving me this time to express the facts of this action.  


Thank you, Your Honor.  


THE COURT:  Okay.  Thank you for that.  Again, Doctor, 


you have put a lot of effort into this.  You have gone and 


you've gotten into what, by my description, would be the weeds 


of your argument.  You have not left much unexposed.  But I 


really encourage you to please talk to a lawyer.  Because I 


have to apply my view of Rule 60 in this case, as I would in 


any case.  I will go back and take a look at it, but I'm 


really struggling to believe that this Rule 60, in and of 


itself is proper.   


Not to mention Mr. Garcia has just made another argument 
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that he says, well, even if Rule 60, even if all the all of my 


concern that Rule 60 is not the proper vehicle, you haven't 


said why Judge DeBerry got it wrong.  You argued extremely 


extensively as to reasons why you think your counsel did wrong 


and made some very -- and by the way, the way I heard them, 


very serious and stern allegations and accusations about your 


lawyer.  But that in and of itself, especially under a Rule 60 


analysis, does not give me the ability to grant you a relief 


to undo what Judge DeBerry has done.  But I will take a look 


at the proper procedures to see if there's a way.   


Now, with that being said, Mr. Garcia has also asked, and 


in fairness to his side, he has asked that I impose sanctions 


on you.  And that sanctions includes, he wants me to tell you 


you got to pay costs and attorney fees to his side.  He is 


entitled to ask for that.  I am not suggesting it be simply 


because I bring it up I intend to grant that.   


But I want you to be aware that if you continue to do 


things in the court setting, there may come a time where a 


judge is going to say, enough is enough.  That you have been 


admonished, at least by me, on two occasions, to go talk to a 


lawyer.  You've been admonished by me at least twice now of my 


fear that your dispute with the other side might get resolved 


based upon the application of procedures or the misapplication 


of procedures, and never get to address the merits of what 


you're wanting a court to address for you.  So I encourage you 
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to talk to a lawyer.   


I will take a look at this matter and I will let y'all 


know.  That's about the best I can tell you right now.   


But again, Doctor, if you want to supplement anything, 


arguments, put it in writing.  We'll get them made part of the 


court's record.  But we have gone well in excess of the amount 


of time that was requested for this hearing.  I appreciate 


everybody's patience with me while we receive the argument, 


but I will take a look at it.  Okay?  


MR. SANTIAGO:  Thank you so much, Your Honor.   


MR. GARCIA:  Your Honor, thank you.  


THE COURT:  All right.  Thank y'all very much.  


(End of Transcript of Record)
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(Proceedings June 2, 2023)


THE COURT:  Okay.  If you all will, identify


yourselves for the record starting with the plaintiff.


THE PLAINTIFF:  My name is Lad Santiago.  


THE COURT:  Okay.  And, sir, you're representing


yourself as I understand it, correct?


THE PLAINTIFF:  That's correct.


THE COURT:  Okay.  Thank you.  You may be seated, sir.


And yes.


MR. GARCIA:  Thank you, Your Honor.  Stephen Garcia.


I'm here on behalf of the Avilas, the various defendants.


THE COURT:  Okay.  And so you're representing all of


the defendants?


MR. GARCIA:  Yes, Your Honor.


THE COURT:  Okay.  And so I should refer to them as


the Avilas as opposed to Hernandez.


MR. GARCIA:  Yes, please.


THE COURT:  Okay.  Okay.  I just want to make sure.  I


don't want anybody to be offended.


MR. GARCIA:  Yeah.  I know.  I appreciate it.


THE COURT:  Okay.  Okay.  And so I have a -- a motion


to dismiss that has been filed on behalf of the defendants.


This was filed on March the 20th of 2023.


Have there been any additional filings with regard to


this motion?
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MR. GARCIA:  My understanding is that there have been


some additional filings that include a notice of the


plaintiff's withdrawal of his motion to amend pleadings.


THE COURT:  Well, okay.  But just any -- anything with


regard to the 12(b)(6) motion?


I -- I do see a response from the plaintiff in the


file.  Just bear with me one moment.  Okay.


MR. GARCIA:  Yes, Your Honor.  I'd say in that regard,


no, there hasn't been any additional filings.


THE COURT:  Okay.  So the plaintiff filed a response


on May the 22nd.


THE PLAINTIFF:  I object, Your Honor.


THE COURT:  I'm sorry?


THE PLAINTIFF:  I object to the statement that was


just made by opposing counsel if I may rise.  


There have been numerous filings that have occurred,


and they were all in the record, regarding the 12(b)(6)


motion.  


THE COURT:  Okay.  


THE PLAINTIFF:  I just wanted to make you aware of


that.


THE COURT:  Okay.  Thank you.  


And so what I -- and maybe I should have been more


specific.  Normally, I get a little nervous because


lawyers, like most folks and litigants, sometimes wait
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until sometimes even the night before or the day before a


hearing to file, or to file things.  And now we do it


electronically.  And I just want to make sure that I've got


everything that y'all want me to consider, or if anything


is in the pipeline on the way, I need to know about that


too.  So let me see.


THE PLAINTIFF:  Thank you, Your Honor.


THE COURT:  Okay.  So as of yesterday there was an


objection, right, filed?


THE PLAINTIFF:  Yes.  


THE COURT:  By the plaintiff as well to the renewed


motion.  And so I want to make sure that you --


MR. GARCIA:  Yeah.  But that would be new to me.


THE COURT:  Okay.  That you've had an opportunity to


review that.  Have you seen that?


MR. GARCIA:  I haven't.


THE COURT:  Okay.


MR. GARCIA:  I would also say I don't want to guess


what's in that objection, Your Honor, but I would probably


feel pretty comfortable saying that my motion to dismiss


stands on the four corners of the amended complaint, that


there is a valid argument there irrespective of what the


defense might be.  And I'm -- barring something completely


out of left field, which would not surprise me in this


case, I'm ready to move forward.
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THE COURT:  Okay.  All right.  Well, and just to be


clear though, there's nothing else that has been filed by


the defendants regarding the motion.


MR. GARCIA:  No, ma'am, no.


THE COURT:  Okay.  All right.  And so this is the way


it will work.  I am happy for you all to argue your


positions.


This is not of course the time for testimony.  You


will just summarize your positions for the Court, and in


that Dr. Santiago is representing himself, just, sir, just,


you have to play by the same rules.  Okay.  That's


basically it.  And so I will first hear from the movant,


okay, and then, sir, I'll give an opportunity to respond,


and you an opportunity to reply if you feel that it is


necessary.  Okay.


MR. GARCIA:  Thank you, Your Honor.


THE COURT:  Yes, sir.


MR. GARCIA:  Thank you for your time here this


morning.


Your Honor, where to begin, just I'll say this.  This


claim has been pending or this action's been pending for


three years now.  


There are various dates and judges, so I mean no


disrespect as I run through my notes here.  I'm just going


to have to reference them to keep track of where we are.
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I'm going to try to give a very quick procedural


background, and then as we're going through that I think


the argument will become very evident.  And I promise to at


least attempt to tie it all together by the time we get to


the end here.


Okay.  So this, this action, was commenced on


January 8th of 2020, and the amended complaint was filed


pro se by the plaintiff on March 9th of 2020.  And in that


amended complaint -- and of course this is a very important


part of my motion to dismiss, because it's a motion to


dismiss and it's contained in the four corners, right.  


So it's in the amended complaint the plaintiff alleges


that the defendants promised to pay Upstate Clinical


Associates L.L.C. for professional fees.  


In this amended complaint the plaintiff further


alleges that the defendants' failure to pay Upstate


Clinical Associates, LLC, was in direct violation of the


attached contractual agreement.  There was a contract, or


at least an alleged contract, that was attached to the


amended complaint.


Further, in this amended complaint the plaintiff


alleges that the defendants were in breach of contract for


failure to pay $17,990, again, to Upstate Clinical


Associates, LLC.  And I note just very clearly, Your Honor,


Upstate Clinical Associates, LLC, is not a party to this
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case.  They're not named as a plaintiff.  They've made no


appearance, and there has been a subsequent attempt to add


them as a plaintiff, and that was denied.  And I'll get to


that here shortly.  


So on May 19th of 2020 the defendants filed their


motion to dismiss, and as grounds for that motion to


dismiss the grounds were that the plaintiff did not have


privity of contract for the defendants.  And I don't want


to belabor that motion to dismiss too much because a lot


has changed since then, but what's important to understand


is at that time the defendants argued that there was a --


there was no privity of contract between the plaintiff and


the defendant and therefore the plaintiff could not


maintain his action.


The defendants -- and I'm paraphrasing it.  I'm sure


he'll have some kind or rebuttal to this, but the defendant


essentially argued that motion or defended that motion to


dismiss by stating that he was some kind of implied


beneficiary.


Now, on March 7th of 2022 -- so now we're four years


away from that amended complaint -- the plaintiff by way of


counsel, now, filed his motion to alter or amend the


complaint.


Let me back up just one moment, Your Honor, because on


March 30th of 2021 the parties attended a failed mediation.
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That was a full year after the filing of the amended


complaint.


And then on December 9th of 2021 counsel entered an


appearance for the plaintiff, and counsel on behalf of the


plaintiff filed a motion to alter or amend the amended


complaint and as grounds for leave alleged that the


amendment was necessary to add Upstate Clinical Associates,


LLC, as a party in the action.


And, again, I've already noted Upstate, LLC -- Upstate


Clinical Associates, LLC, has never appeared in this


matter, has -- no attorney has ever filed an appearance on


their behalf.  They're simply not here.


The amendment -- the plaintiff -- or excuse me -- the


counsel for the plaintiff also argued that it was necessary


to address any other deficiencies.  That's a direct quote


from -- from the motion for leave to amend or alter the


amended complaint.  It was necessary to correct any other


deficiencies.  And, finally, the amendment was necessary to


clearly state the causes of action and to add Upstate


Clinical Associates, LLC, as a plaintiff.


Now, a hearing was held on that motion to alter or


amend, and on October 4th of 2022 Judge DeBerry after


review of the record as a whole entered his order denying


the plaintiffs leave to amend, and in the order Judge


DeBerry made -- or excuse me -- Judge DeBerry made various
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findings.  And so one of them was that plaintiff admits


that the proposed third-party defendant, Upstate Clinical


Associates, LLC, is an indispensable party whose absence


creates a deficiency in the pleadings.


The proposed third-party defendant -- this was another


finding by Judge DeBerry -- that the proposed third-party


defendant, Upstate Clinical Associates, LLC, was outside


the statute of limitations to bring the action against the


defendants.


Judge DeBerry also found that the plaintiff cannot


maintain his action because the plaintiff is not the real


party in interest.


Judge DeBerry also found that the plaintiff has no


privity of contract with the defendants.  Judge DeBerry


also found that there is no allegation of assignment to the


plaintiff of the contract that the plaintiff alleges forms


the basis for this action.


And, finally, that there's no language in the contract


attached to the amended complaint that names the plaintiff


as a beneficiary to the contract.


Now, of course, respectfully, Your Honor, Judge


DeBerry declined to rule on the -- how should I put this --


the defendant's urging that Judge DeBerry had the authority


to dismiss the action at that time.  He declined to rule on


that.  His position, I believe, was that that was not
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before him, that the only issue that was before him was the


motion to alter or amend the complaint.  And that was


essentially denied.  He denied the plaintiff's motion to


alter or amend.


And so on -- I should probably mention that Judge Cole


had the initial motion to dismiss in his office way back in


2020, and he agreed to hear the matter without resort to


oral arguments just by way of the filed briefs from the


plaintiff and the defendant.  And we never got a ruling on


that, and the case just moved forward with motions to alter


or amend, with mediation and with the entrance of counsel


on behalf of the plaintiff.


So, we find ourselves now January 19th of 2023, and


that's when plaintiff's counsel filed a motion to be


relieved as counsel.


I should note there was no appeal or motion to


reconsider Judge DeBerry's order of October 4th of 2022.


There simply was not.  And the plaintiff was represented by


counsel at that time.


Now, on January 19th of 2023 plaintiff's counsel filed


a motion to be relieved as counsel, and then on


March 20th of 2023 I filed this motion to dismiss on behalf


of the defendants.


We did have a hearing in front of Judge Hayes, and


Judge Hayes granted the plaintiff's counsel's motion to be
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relieved as counsel.  And without objection he also granted


the plaintiff's extension of time to respond to the motion


to dismiss, which brings us to where we are now.


I mention that.  Since that time the plaintiff has


made some various filings.  I don't believe I need to


address them because he did not ask the Court to move on


any of those filings.  He simply filed a notice of his


withdrawal of the motion to amend the pleadings.


Essentially, he wanted to withdraw the motion to amend that


Judge DeBerry had already issued an order on.


He also filed an objection to Judge DeBerry's order,


but, again, he did not request any relief on either one of


those filings.  So other than just mentioning them to Your


Honor, I don't think I have to address them.


So it brings us to today.  I filed my renewed motion


to dismiss seeking dismissal on multiple grounds.  There


is -- there's a -- to be fair with the Court, there's a


mild argument that the statute of limitations has run on


these -- on this action, but, again, if I'm being fair, we


would have to probably venture outside of the four corners


of the amended complaint to reach that conclusion.  We'd


probably make some more of the summary-judgment argument


down the road if necessary.


So instead I'll focus on the four corners of the


amended complaint and the plaintiff has failed to state a
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claim upon which relief can be granted.


Consistent with Judge DeBerry's findings in the record


as a whole, the plaintiff admits that Upstate Clinical


Associates, LLC, is an indispensable party whose absence


creates a deficiency.


Consistent with Judge DeBerrys' findings and the


record as a whole, including the amended complaint, the


plaintiff cannot maintain this action because the plaintiff


is not the real party in interest.


Again, consistent with Judge DeBerry's findings and


the record as a whole, including the amended complaint, the


plaintiff has no privity of contract with the defendants.


Again, consistent with Judge DeBerry's findings and


the record as a whole, including the amended complaint,


there's no allegation of any assignment to the plaintiff of


the contract that the plaintiff alleges is the basis for


this action, keeping in mind that he's already had -- he --


the plaintiff has already requested that the Court alter or


amend his verified -- or excuse me -- his amended


complaint, and there was no request at that time to add any


other language other than to bring in Upstate Clinical


Associates, LLC, and then this kind of general allegation


that it was necessary to correct any other deficiencies in


the complaint.  That request was denied.


And finally, Your Honor, consistent with Judge
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DeBerry's findings and the record as a whole, including the


amended complaint, there's no language in the contract


attached to the amended complaint that named the plaintiff


as a beneficiary to the contract.


So, Your Honor, the plaintiff, simply put, cannot


maintain this action.  He's not a party to the contract


that's allegedly breached.  


The plaintiff -- the plaintiff's own allegation in his


complaint is that defendants have failed to pay some third


party, not him directly.


THE COURT:  And so the underlying facts are that there


was some type of settlement reached -- is that what it


was -- with several persons who received treatment from the


plaintiff?


MR. GARCIA:  Yes.  I'm glad you asked that.


THE COURT:  And so there was a lien against settlement


is -- for treatment, and then the lien was never paid.  Is


that the allegation in the complaint?


MR. GARCIA:  Yeah.


THE COURT:  I may be oversimplifying it.  I used to in


private practice do personal injury actions.  I understand


a little bit about all of that -- trust accounts and liens.  


MR. GARCIA:  Yeah.  I would say that there was a


negotiation of resolution of any outstanding debts, and


Upstate Clinical Associates refused to negotiate their bill
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with the named defendants, and as a result this action


ensued.


THE COURT:  Okay.


MR. GARCIA:  Is that a fair way to put it?


THE COURT:  Yes.  


MR. GARCIA:  Okay.  That's all I have unless you have


any questions for me, Your Honor.


THE COURT:  I don't.  Thank you.  


MR. GARCIA:  Thank you.  


THE COURT:  And thank you for attaching the documents


to the motion.  That's very insightful for me.


Okay.  So, Dr. Santiago, I'm happy to hear from you,


sir.


THE PLAINTIFF:  Good morning, Your Honor.


THE COURT:  Good morning.


THE PLAINTIFF:  A couple of days ago I happened to


walk through the lobby of this courthouse, and I had done


it many, many times before and had never taken note of a


quote that sits on the wall that says, "God grant us wisdom


and understanding to administer true justice from these


halls for such is the foundation of our society."  And I


blessed -- I prayed that such a blessing would be rendered


onto us.


Now, I'd like to ask for the Court's indulgence and


apologize due to the fact that I'm still suffering from


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    16


long COVID and I may be slow in my remarks and in my


answers to you.  And for that, as I said, I apologize.


There's always two sides to every coin, and you've


heard from one side, and hopefully I will be -- I will have


clarity and will be able to articulate precisely the other


side.


There are at present one -- number one, an amended


motion, 12(b)(6), to dismiss that was filed on May 19th of


2020.


There is also a motion to disqualify counsel that was


filed on March 9th of 2020, because counsel has had --


represented these clients in the personal injury matter


that was spoken of earlier.  And he also had a fiduciary


interest, and he shared in those proceeds.  And although


counsel had stated that he would not get involved, that he


would not intervene in any kind of legal interaction on


behalf of his clients, he did.


We waited ten months for him to communicate with us


that that, in fact, was the case, and it was only then that


we proceeded with a civil action.  And now here we are with


a renewed 12(b)(6) motion to dismiss filed on March 20th of


2023.


The outstanding motions that I mentioned, the 12(b)(6)


motion to dismiss and the motion to disqualify counsel, are


all -- and I understand they have been heard by the
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Honorable Judge Derham Cole, but he has taken them under


advisement, so there has not been a ruling.  I've been


awaiting.  


I communicated about, I'm going to say, perhaps two


weeks ago about the status of those motions, and opposing


counsel was very adamant and wrote to the clerk stating


that those motions had, in fact, been dismissed or


something to that effect and that this motion, the 12(b)(6)


renewed, was supplanting the others, and that, in fact, is


not the case.  They're still before Judge Cole.


Obviously, the 12(b)(6) renewed is before you today.


The other filings, a response and memorandum in opposition


to defendant's renewed 12(b)(6) motion to dismiss, was


filed on May 22nd of 2023, and it answers all of the


allegations and statements that opposing counsel has made


today here before you.


There was a renewed notice for withdrawal of motion to


amend pleadings and an objection as opposing counsel


stated, one on -- the first was on May 26th of 2023.  The


second was on May 26th of 2023.  And then there was a


plaintiff's motion for relief from order filed on May


31st of 2023.  And that's going to be heard by Judge Hayes


who will be presiding over that hearing.


Now, the importance about this is that I was at the


time the -- myself, plaintiff, was being represented by an
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attorney, and that attorney was grossly negligent and there


was definite ineffective assistance of counsel.


Now, as to the order that opposing counsel mentioned,


the inclusions of the commentaries were not a part of that


specific hearing.


It was very specific and focused upon, and, in fact,


counsel was trying to move and try the case before Judge


DeBerry, but he was not able to do so because, as you read


the transcript, the Honorable Judge DeBerry said we're not


here to discuss this today and you don't want that.  He --


that is opposing counsel -- admitted to the fact, and he


stated something to the effect, yes, that's fair.  


So that hearing was very specific and to be very


specific with regard to what the counsel who was


representing me at the time and was supposed to be


representing Upstate Clinical Associates, and there was a


contract with that attorney to that effect, and she was


asked are you representing that plaintiff here today, and


she said no when, in fact, she had all the data available


and had a contract on top of that.


And she said in her motion, "Plaintiff's counsel has


filed an appearance and now wishes to amend the pleadings


to add Upstate Clinical Associates, LLC, as a plaintiff and


to address any other deficiencies the Court identifies."


So she deferred, obviously in deference to the
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sanctity of the Court, that the Court would decide that.


She didn't decide that as opposing counsel states.


Next, and there's been, by the way, in coming back to


the recent filings, an objection to the renewed 12(b)(6)


motion to dismiss nunc pro tunc for May -- on May 22nd of


2023, and that's for the actual response to the memorandum.


And it, this objection, was filed on June 1st of 2023,


which was just recent.  In fact, I believe it was the day.


THE COURT:  It was yesterday.


THE PLAINTIFF:  Yeah, yesterday.  It's actually before


today exactly, Your Honor.


And it -- it states all of the facts as they are, not


as they're imagined, not as they are fabricated but as they


are.


Now, a brief overview of the case.  This is what


counsel here did.


Patient sustained injuries due to an automobile


accident.  Those injuries -- the defendant called me


because he had been my patient previously and said I need I


to see me.  And he was in a [sic] anxious state.  I need


you to see my family.  


I said just, yes, come on, let's discuss it.  He did.


We discussed it.  And at that point he said I don't have


the funds to be able to pay you but I believe there is a


case here where an attorney can represent and get you the
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funds.  And his primary thrust and primary objective was to


get his medical bills paid to receive that care.


And I said, and my wife here who is the single member


of the LLC who represents Upstate Clinical Associates,


stated, well, we'll do it.  And we accepted that on the


promise that eventually that debt would be paid.  But they


understood.  This was all verbal, although there was a


contract with Upstate Clinical Associates that any funds


deemed would be rendered onto Upstate Clinical Associates


as a conduit by which then I would be satisfied and receive


compensations for the services that I provided.


In fact, that did not occur.  Plaintiff's -- I mean


defendant's -- counsel had promised that he would do that,


and I have emails that are a part of the exhibits that are


part of the record where he states I'm not going to get


involved.  Okay.  This is going to be between you and the


defendants.


It's interesting that the defendants changed their


tune and changed almost their persona and wouldn't


communicate with me after counsel -- after they had met


with counsel.  Their defendants' counsel.


THE COURT:  Not to break your train of thought, but


what is your position as to the real party in interest not


being part of the initial complaint?  And that would be the


corporation, the LLC.  And from what you're saying it's a
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single member corporation.


THE PLAINTIFF:  It's a single member.  It's my wife.


THE COURT:  And so, and in reading your memorandum you


assert that the benefit or the ability to contract or,


well, that you have been assigned by the corporation the


right to represent the corporation's interest in this


collection matter.


THE PLAINTIFF:  That's absolutely correct.  Now, I'm


getting -- I'm getting to that, Your Honor.  


THE COURT:  Okay.  


THE PLAINTIFF:  And thank you very much.


THE COURT:  All right.


THE PLAINTIFF:  Let me -- let me just state that


everything changed.


The defendants would not come in.  We wrote letters,


and now that we've looked at the record very, very


thoroughly we realize that on or about June 15th of 2019


that the defendant -- defendants -- but there was one


particular defendant that I was communicating with for all


of them which was the -- I like to say one of the two heads


of the household, okay, plus their minor child, plus a


minor sister.  And -- and they refused to respond.  


So it became evident to us on or around June 15th,


because there was an error.  We had thought about January


because at that point in time we believed that a settlement
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had been reached at that time.


Now we know pretty much precisely when it was reached,


but it wasn't until June 15th when we realized they were


not going to answer that the breach had taken place.  That


was the rule of the discovery in place.  That's when I


realized and she realized that they were not going to pay


and that defendants' counsel was not going to respond to


that.  Okay.


THE COURT:  And so that's -- that's to the


statute-of-limitations argument?  Is that what it is?


THE PLAINTIFF:  That's right.


THE COURT:  The date of discovery of the breach.  And


so how soon after that did you bring the action?


THE PLAINTIFF:  I brought the action --


THE COURT:  Let me look back.


THE PLAINTIFF:  It was January.  January 8th of 2020.


I believe it was about seven months thereafter.


THE COURT:  Okay.


THE PLAINTIFF:  Okay.  It was seven months. 


So we did not, but this brings a very interesting


point, because opposing counsel has used a metric which he


imagined and thus was fabricated that the statute of


limitations began at the time that services were rendered.


And logic would prevail, Your Honor, that I would not have


ensued, let alone continued, with services to the
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defendants if I knew that I was not going to be paid since


I had already had an agreement with them that at the end of


the case once they had reached maximum medical improvement


that then we would be compensated through any settlement


that was achieved and then thus the funds would be


delivered to us as part of payment or as full payment, if


you will.


Now, it brings up the point about this metric, and


it's a really perverted metric that was used because in one


of his filings -- that is opposing counsel -- he states


that there is some document, and we could not find it in


the exhibit, that states that the monies were due at the


time of service.


He went even as far as to say that the informed


consent was simply signed by me as a witness.  No.  It is


signed.  It has a patient's name there.  It has my name


there as a contractual agreement.


So that document which he states does not exist --


now, the real metric is at the time of discovery -- and


that did not happen until June of 2019 when we realized we


were not going to be paid.  And it's not what opposing


counsel has placed forth.  But let me continue, Your Honor.


THE COURT:  I think I understand that argument, and so


you can move on to your next one.


THE PLAINTIFF:  Okay.  Thank you so much, Your Honor.
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Now, in his initial motion which was in February --


the 12(b)(6) 26 -- February 26th of 2020 there were four


motions that he made in the 12(b)(6), the original or the


initial.  Then he filed another, and it doesn't state in


the caption or anywhere that it is an amended motion.  And


it appears to be a motion that is essentially the same as


the original or the initial -- the initial motion to


dismiss.  


And, finally, oh, he then filed only hours later,


about three and a half hours, thereabouts, Your Honor,


another motion on May 19th that was an amended motion.  


And finally more than three years later he files a


renewed motion, a motion to dismiss, 12(b)(6), that was


filed, again, I'm sorry, March 20th of 2023.


Now, in this new motion -- and I'm going to speak


specifically about 12(b)(6) and how 12(b)(6) is to be used.


And it's being inappropriately and incorrectly implemented,


and I will prove that to you, Your Honor.


He added new allegations.  He never mentioned privity,


first of all, in his first original motion.  It wasn't


mentioned in the second -- I call -- original motion, which


followed the first, the initial.  


And it wasn't until actually as part of the original


first motion in February of 20 -- 26, 2020, that he


mentioned the word or the term privity.  That was not
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mentioned on the face of the initial motion.


In addition, he filed, as I said, May 19th the amended


motion, and the amended motion differed, not substantially,


but it did differ in their word new allegations.  But in


the renewed motion they were -- it was replete with


allegations.


Now, I want to speak to -- to -- at some point about


insufficient grounds.  The statute of limitations we've


covered, and privity.


In the first motion there was nothing mentioned about


privity.  It was just mentioned that there were necessary


component parts to be able to prove a claim for relief.


Now, their renewed motion -- and I want to state this.


One moment, Your Honor.


(Pause.)


THE PLAINTIFF:  Okay.  I want to state something about


privity here.


The South Carolina Code 15-3-530 says, obviously, that


within three years you must file a claim.  And pursuant to


the discovery rule a breach of contract action accrues not


on the date of the breach but rather on the date the


aggrieved party either discovered the breach or could or


should have discovered that breach.


Now, the reason I mention that is because that term


privity did not come in whatsoever, and there was privity
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between the parties.


Upstate Clinical Associates is a single member LLC --


my wife.  I am the healthcare provider.  Payments are made


to Upstate Clinical Associates a conduit for myself.


The contracts, if they fail to perform then for love,


affection and $10, my wife says here it is, you go after


it.  Done this historically.  We've been at this for 40


something years.  We've been married 45 years.  So she --


she says here it is, this is yours, it's been assigned to


you.  And as the assignee I assume the same


responsibilities and the same rights, privileges as the


assignor.  


And this has been upheld by Rose Electric Inc. vs.


Cooler Erectors on -- as to contracts.  It's been -- the


Twelfth RMA Partners, LP, vs. National Safe that talks


about assignee and whether there's standing.


In Singletary Casualty Surety Company when a contract


is assigned, the assignees should have all of the same


rights and privileges, including the right to sue on the


contract as the assigner.


So this brings us now to a very specific application


and understanding of 12(b)(6) and why opposing counsel was


premature in his actions.


As I mentioned, there was an amended complaint.  That


complaint has not been -- it has been heard, but a ruling
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has not been rendered.


And what this brings to mind, Your Honor, is this:


The practice -- and I believe this has been upheld by the


Supreme Court of South Carolina and it is understood in the


Court that a 12(b)(6), a renewed 12(b)(6), only comes after


there is an amended 12(b)(6) decision that has been


rendered.


So you have 12(b)(6).  It must mature and a ruling


must come forth.  And not until such time does the --


that's my understanding from the knowledge I've gained from


my reading that then it allows for the renewed.  Now, the


renewed -- the courts have seen fit that in the renewed you


do not have extra allegations because the intention


originally of a 12(b)(6) renewed is to focus and contain


the case to specifically what's on the four corners of the


face of the contract.  


And, Your Honor, opposing counsel has added everything


including the kitchen sink into his renewed 12(b)(6) which


should not have been, which he should not have done.  


And, in fact, in an amended complaint on a 12(b)(6) it


is usually customary that the 12(b)(6) amended, that any


allegation in any future introduction of an amended


complaint -- I'm sorry -- an amended defense of 12(b)(6)


each one should be addressed separately and so that it can


be treated as a separate action so that the courts would
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not be, if you will, set astray but rather address what's


there.  But especially in a renewed.


So he did not wait for Judge, the Honorable Judge,


Cole to render a ruling.  He simply said three years later


I'm going to go ahead and do a renewed 12(b)(6), which is


outside of the purview, the protocol, of what a 12(b)(6), a


renewed 12(b)(6), must do.  


You wait.  You wait for the amended defense on a


12(b)(6), and once that's done, Your Honor, then if -- and


it's very specific if -- I then make and I use it, by the


way, that rendering, that ruling must be against the


plaintiff so that then the plaintiff if he or she so


chooses to do another amended complaint, then the opposing


counsel will be in a position to answer it with a 12(b)(6)


renewed.


Now, this is my last statement please, Your Honor.


There -- that's one ground.  There are five additional


grounds for actually denying this motion.


The first is that counsel, opposing counsel, knew


beyond a shadow of a doubt all of the terms and all of the


machinery and all of the events that took place, and yet he


chose to pursue this action, which is a frivolous action,


because, if you read it very closely, it's a distortion of


the truth, including the perversion of the metric of the


statute of limitations.
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Secondly, he does not have -- his clients have not


submitted any affidavits, Your Honor, to dismiss.  And it


states here in Trinsey vs. Paglario the defendants' motion


to dismiss for failure to state a claim unsupported by


affidavits or depositions is incomplete because it requests


this Court to consider facts outside the record which have


not been presented in the form required by Rule 12(b)(6)


and 56(c).  Statements of counsel in their briefs or


arguments while enlightening to the Court are not


sufficient for purposes of granting a motion to dismiss or


summary judgment.


And it has not passed and he has not been able to


demonstrate that it's passed the Twombly/Iqbal standard.


And the Twombly/Iqbal standard is very specific.  It says


that if counsel -- in this case opposing counsel -- fails


to take this beyond the point of the realm of


conceivability he must maintain it in that realm.  But if


it surpasses that bar into the realm of plausibility, then


it is automatically denied.  And this was upheld in the


United States Supreme Court, Twombly vs -- I mean,


Twombly/Iqbal standard, and he has failed to show this, in


fact.


So -- so our case not only goes into the realm of


conceivability.  It goes into the realm of plausibility and


even beyond to probability.
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So this is extremely important.  He has not met that


standard to sustain his motion.


And finally, Your Honor, he's attested to try the


case, to use a 12(b)(6) to try this case.  And in Skydive


Myrtle Beach vs. Horry County it states the rule of


12(b)(6) permits the trial court to address the sufficiency


of a plea -- a plea -- a claim.  It is not a vehicle for


addressing the underlying merits of a claim.


Further, in Charleston City Schools District vs.


Harrell it states, "In considering a motion to dismiss


pursuant to Rule 12(b)(6) under the South Carolina Rules of


Civil Procedure the circuit court must base its ruling


solely upon the allegation set forth on the face of the


complaint.  And that's the four corners, which the --


obviously, the renewed does not comply and -- and it goes


beyond that.  So on that basis, that's another grounds for


denying.  


And, finally, relief on any theory, which is in Doe


vs. Marion.  It states in considering a motion to dismiss a


complaint based on a failure to state facts sufficient to


constitute a cause of action the trial court must base its


ruling solely on allegations set forth in the complaint.


Now, you have to get rid of the -- in essence, you


have to get rid of the renewed motion, 12(b)(6), and base


it on the amended motion because it was out of sinc to
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begin with in defining the intentions of the Court in the


utilization of 12(b)(6).  


Dismissal under Rule 12(b)(6) is improper if the facts


alleged and inferences reasonably deducible therefrom when


viewed in the light most favorable to the plaintiff would


entitle the plaintiff -- in this case myself -- to relief


on any theory the Court should not dismiss the complaint


merely because it doubts the plaintiff will prevail in the


action.  And I am certain that we will prevail on the facts


that are contained in all of our filings and what has


transpired.


I want to say, Your Honor, this has been a very trying


experience.  I've had to learn the law, which is a very,


obviously, vigorous endeavor, but I've done my very best to


attempt to bring the law to this case and I have, I think,


done a reasonably good job.  And so I present it to you,


Your Honor, before Your Honor for all of the foregoing


reasons that I've named herein today.  This Court should


deny the defendants the renewed 12(b)(6) motion to dismiss.


Thank you so much, Your Honor.  I rest.


THE COURT:  Thank you, sir.


Anything in reply counsel?


MR. GARCIA:  Your Honor, the -- the most difficult


part of dealing with a pro se plaintiff is that we as


attorneys are bound by a certain level of ethics and
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decorum in dealing with opposing counsel that the pro se --


that a pro se litigant is not.  And there were various


attacks and accusations on my credibility that I'm not


going to respond to, but I just want to highlight to the


Court that I thought it was incredibly inappropriate to


attack me personally.


With that said, let me try to address some of the


arguments.  I won't be able to address all of them, but I'm


going to try to very briefly address some of the -- some of


the argument.


I have not added -- I'm not bringing in any facts.


I'm only using the complaint.  I'm only using the


attachments to the complaint.  I'm not bringing anything


else into this discussion of the motion to dismiss.


I think it's interesting that the claimant -- or


excuse me -- that the plaintiff argues that we should have


waited for Judge Cole's decision at some point.


I mean, I think at some point there's a clear


abandonment of that -- of that discussion about whether we


should continue waiting for Judge Cole to give us some kind


of ruling on a prior motion to dismiss when there has been


another motion that was filed by the plaintiff without any


regard to what Judge Cole had or hadn't done that


essentially changed the landscape of the claim itself, an


allegation that we -- that the plaintiff started with, we
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don't need Upstate Clinical Associates, LLC.  


He moved with representation by counsel that we do


need Upstate Clinical Associates, LLC, and now he's back to


we don't need them after -- after he did not receive the


result that he wanted from Judge DeBerry.


So I think you've heard enough today, Your Honor.  I'm


happy to answer any questions you might have of me.


I don't think there was anything persuasive from


the -- from the plaintiff that would be grounds to deny the


defendant's motions to dismiss.  Thank you, Your Honor.


THE COURT:  Okay.  Thank you very much.


Okay.  And so I want you both to understand that I


generally issue my own orders, and so I'll do that as


quickly as I can.


I do appreciate you all being efficient.  I know you


had a lot of ground to cover.  I'm glad we had ample time


to take it up.  And so you all will be receiving my


decision as quickly as I can make it.  I try to do these in


the order that I hear them during the week, and so y'all


understand that y'all are at the end of the week, but I do


try to rule.  Accordingly, that's the way my brain works.


So I'll try to get it out as quickly I can.  Thank you all


very much.  This will conclude the hearing.


END OF REQUESTED TRANSCRIPT OF RECORD
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