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STATE ‘OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG FOR THE SEVENTH JUDICIAL CIRCUIT

JAMIE T. NESBITT,
CASE NO.: 2021-CP-42-04184

Plaintiff,
'
ORDER GRANTING
CENLAR FSB, AMERIHOME MOTION FOR SUMMARY JUDGMENT
MORTGAGE COMPANY, LLC,

LAKEVIEW LOAN SERVICES, LI.C,
and FLAGSTAR BANK, FSB,

Defendants,

THIS MATTER is before the Court on the Motion for Summary Judgment filed by
Defendants Cenlar FSB, AmeriHome Mortgage Company, LLC, and Lakeview Loan Servicing,
LLC (coliectively, “Defendants™). Upon review and consideration of the parties’ pre-hearing
submissions and oral argument held before the Court on November 20, 2023, the Court finds that
Defendants® Motion for Summary Judgment should be granted as to all claims asserted by Plaintiff
in the above-captioned action.

IT IS HEREBY ORDERED that Defendants’ Motion for Summary Judgment is
GRANTED and that Judgment shall be entered consistent with this Qrder.

This the _ day of - , 2023,

The Honorable Shannon M. Phillips
Master-In-Equity, Common Pleas
Seventh Judicial Circuit

165548322
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Spartanburg Common Pleas

Case Caption: Jamie T, Nesbitt VS Cenlar, Fsb , defendant, et al
Case Number: 2021CP4204184

Type: Order/Summary Judgment

IT IS SO ORDERED.

s/ Shannon M. Phillips - 3087

Electronleally signed on 2023-11-29 15:64:55 page 2 of 2
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STATE OF SOUTH CAROLINA )]
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
JAMIE T. NESBITT, )
) FINAL
Plaintiff, ) ORDER REGARDING MOTION
) FOR RECONSIDERATION
)
-v§- ) Case No.: 2021-CP-42-04184
)
CENLAR FSB, AMERIHOME )
MORTGAGE COMPANY, LLC, )
LAKEVIEW LOAN SERVICES, LLC )
and FLAGSTAR BANK, FSB, )
)
Defendant(s). )
)

A Rule 59(e) SCRCP motion to reconsider and to alter or amend has been filed with the
Court. As previously explained to Counsel, pursuant to Rule 59(f), SCRCP, the Count, in its
discretion, may decide the motion based on briefs without oral argument. The Court indicated to
the parties by prior order that it would decide the issue on written submissions. Further, the Couit
inforimed the parties that written submissions were not required by the non-moving party, and that
the moving party could rely upon its filings or supplement. The deadline to file written submissions
regarding these motions has now passed.

After careful consideration of the able arguments and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been
overlooked or disregarded and further finds no error of law or fact not appropriately considered,
See Waodson v. DLI Properties, LLC, 406 S.C. 517, 527, 753 S.E.2d 428, 433 (2014) (summary
judgment order noted evidence considered); SCRCP 52 (“Findings of fact and conclusions of law
are unnecessary on decisions of motions under Rules 12 or 56 or any other motion except as

provided in Rule 41(b)").
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Accordingly, the Motion for Reconsideration made pursuant to Rule 59, SCRCP is

DENIED.
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Spartanburg Common Pleas

Case Caption: Jamie T. Nesbitt VS Cenlar, Fsb , defendant, et al
Case Number: 2021CP4204184

Type; Ovder/Other

IT IS SO ORDERED.

s/ Shannon M. Phillips - 3087

Electronically signad on 2024-01-24 14:24:05 page 3of 3

RECORDS ON APPEAL 005

YELT0ZPdOIC0ZH#ISYD ~ VIl NOWINOD - DHNENV.LMVAS - Wd 90°€ $Z VBl $Z0Z - A il ATIVOINOHLDI R



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

Jamie T. Nesbitt,
SUMMOMS

Plaintiff,
vs. 2021-CP-42-04184
Ceunlar, FSB; Hancock Mortgage Partners,
LILC; AmeriHome Mortgage Company, LLC;
L.akeview l.oan Services, LLC and Flagstar
Banl, FSB,

Detfendants.

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE SUMMONED and required to answer the Complaint in this action, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said
Complaint on the subscribed, Andrew J. Johnston, PA, at 184 North Daniel Morgan
Avenue, Post Office Box 3252, Spartanburg, South Carolina, 29306 within thirty (30) days
from the service hereof, exclusive of the date of such service; and if you fail to answer the
Complaint within the time aforesaid, judgment by default will be rendered against you for
the relief demanded in the Complaint.

ATTORNEY FOR PLAINTIFF:

s/Andrew I, Johnston
ANDREW J, JOHNSTON
SC BAR No. 3064

184 N. Daniel Morgan Ave,
Spartanburg, S.C. 29306
(864) 591-1093

ajohnston@spartanburglepal.com

Spartanburg, South Carolina

January 4, 2022
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

Jamie T. Nesbitt,
COMPLAINT

Plaintiff,

Vvs. 2021-CP-42-

Cenlar, FSB; Hancock Mortgage Partners,
LLC; AmeriHome Mortgage Company, LLC;
Lakeview Loan Setvices, LLC and Flagstar
Bank, FSB,

Defendants.

IN THE COURT OF COMMON PLEAS

COMES NOW, Plaintiff, Jamie T. Nesbitt (hereinafier “NESBITT"), by and
through the undersigned, complaining of the above-nated Defendants, CENLAR, FSB
(hereinafter “CENLAR”), Hancock Mortgage Partners, LLC, (hereinafier
“HANCOCK?”), AmeriHome Mortgage Company, LLC (hereinafter
“AMERIHOME”), and Lakeview Loan Services, LLC (hereinafter “LAKEVIEW”)
and Ilagstar Bank, FSB, (hereinafter “FLAGSTAR™).

JURISDICTION AND PARTIES

1. At all times herein mentioned, NESBITT was a resident of Spartanburg
County.

2, Upon information and belief, and at all times mentioned herein, CENLAR,
was a Federal Savings Bank organized under the Jaws of the United States and doing
business in Spartanburg County, South Carolina; HANCOCK, AMERIHOME and
LAKEVIEW were limited liability companies organized under the laws of one of the
states of the United States and doing business in Spartanburg County, South Carolina; and

1

RECORDS ON APPEAL 007

PRLP0ZYdOIZ0THISYD - SVITd NOWWOD - DENENYLHEYIS - WY LZ:0L PO BT 2202 - A4 ATIVIINOELOF 1S



FLAGSTAR, was a Federal Savings Bank organized under the laws of the United
States and doing business in Spartanburg County, South Carolina,

i Whenever reference is made to a Defendant or defendants
collectively, particularly when a Defendant is alleged to have taken an action or
made a conununication, such reference is intended to include the actions and
representations of any employees, agents and/or servants of such Defendant. While
not always expressly naming the identity of such persons herein, NESBITT will be
prepared to do so when requested and at trial.

GENERAL ALLEGATIONS

4, NESBITT repeats and realleges each and every foregoing
paragraph set forth above and incorporates the same by reference as though fuily
set forth at length herein.

5. On or about August 8, 2019, as mortgagee, NESBITT executed a
mortgage upon the subject premises with an address of 355 Bryant Rd., Inman,
South Carolina. This mortgage was recorded in the Register of Deeds on August 9,
2019 in Book 5657, Pages 377 — 387. A copy of this mortgage is attached as
“Exhibit A.”

6. The Spartanburg County Register of Deeds office records do not
reflect that there has ever been an assignment of record of this mortgage to any
other entity.

7. However, since this mortgage was recorded, CENLAR,
AMERIHOME, and LAKEVIEW have all claimed to have assumed

responsibility for servicing this morigage and/or have accepted payments from
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NESBITT towards the satisfaction of this mortgage from time to time.

8. Some monthé later, NESBITT desired to refinance this mortgage,

9. A loan closing was held on December 2, 2020 to refinance the mortgage.

10.  The loan closing was handled by Attorney Timothy M. Ray, Esquire.

11, Prior to the closing being held, Attorney Ray received a binding payoff
letter froom AMERIHOME. The letter was dated November 9, 2020 and reflected a payoff
amount of $178,774.37.

12, This letter reflected this payoff was good until December 7, 2020, A copy
of this letter is attached hereto as “Exhibit B.”

13, On Decenber 7, 2020, the payoff amount was tendered IN FULL by wire
transfer by Attorney Ray to AMERTHOME. A copy of the wire fransfer is attached as
“Exhibit C.”

14, Upon information and belief, Attomey Ray followed the instructions in the
AMERIHOME payoff letter.

15, The same day, December 7, 2020, the wire transfer was rejected.

16.  This wire transfer constituted legal tender of the amount due on the
mortgage. |

17.  The wire transfer was rejected by either AMERIHOME, CENLAR or
both, |

18, The same day as the wire was sent, Attorney Ray’s assistant contacted both
AMERIHOME and CENLAR by phone, wherein she was told by both that supervisors
would call her back.

19, Attorney Ray’s office never received a call back from either
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AMERIHOME or CENLAR.

20.  Attorney Ray then called both AMERIHOME and CENLAR. He
was told at that time that the wire transfer was short in funds. He explained that his
office had received a payoff letter with the amount stating it was valid until
December 7, 2020, Attorney Ray was then told the problem by both would be
addressed and a new letter would be sent with the corrected amount. Such a letter
has never been received by Attorney Ray.

21, On December 28, 2020, Attorney Ray sent a follow-up email to

CENLAR at customerservice@loanadministration.com. There was no response. A

copy of this email is attached as “Exhibit 1.”

22, Inaccordance with SC Code Ann, § 29-3-320, a written demand was
made on March 26, 2021, by the undersigned to enter satisfaction of the original
AMERIHOME mortgage and demanding that the mortgage be forever discharged
and satisfled. A copy of the demand which was sent to AMERIHOME,
LAKEVIEW, HANCOCK and CENLAR is attached heteto as “Exhibit E.”

23, Proof of delivery to LAKEVIEW is attached as “Exhibit F.”

24.  Proof of delivery to HANCOCK is attached as “Exhibit G.”

25.  Proof of delivery to AMERIHOME is attached as “Exhibit H.”

26.  Proof of delivery to CENLAR is attached as “Exhibit 1.”

27.  SC Code Ann. § 29-3-320 provides: “Any holder of record of a
mortgage having such payment, satisfaction, or tender as aforesaid who shall
not, by himself or his attorney, within three months after such certified mail,

ok other form of delivery, with a proof of delivery, request and tender of fees
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of office, repair to the proper office and enter satisfaction as aforesaid shall forfeit
and pay to the person aggrieved a sum of money not exceeding one-half of the amount
of the debt secured by the mortgage or twenfy-five thousand dollars, whichever is less,
plus actual damages, costs, and attorney’s fees in the discretion of the court, to be
recovered by action in any court of competent jurisdiction within the State. And on
judgment or mortgage aforesaid by the clerk, register, or other proper officer whose
duty it shall be, on receiving such order, to record it and to enter satisfaction
accordingly.”

28.  Exhibit E constitutes legal demand for satisfaction of the mortgage upon
AMERIHOME, LAKEVIEW, HANCOCK and/or CENLAR under SC Code Ann. §
29-3-320,

29.  More than 90 days have passed since the demands for satisfaction were
delivered.

30.  Sometime later, FLAGSTAR, began to setvice the mortgage in question.

31. In accordance with SC Code Ann. § 29-3-320, a written demand dated May
10, 2021, was sent by the undersigned to FLAGSTAR to enter satisfaction of the original
AMERIHOME mortgage and “to forever discharge and satisfy the mortgage.” A copy of
this demand is attached hereto as “Exhibit J.”

32.  Proof of delivery to FLAGSTAR is attached hereto as “Exhibit K.”

33.  Exhibit J constitutes legal demand for satisfaction under SC Code Ann. §
29-3-320 upon FLAGSTAR.

34.  No response was received for this demand and more than 90 days have

passed since the demand for satisfaction was delivered to FLAGSTAR.
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35.  Upon information and belief, Attorney Ray has retained the original
payoff amount of $178,774.57 is his escrow account pending a resolution of this
matter.

36.  NESBITT has suffered actual damages, inctuding but not limited to:
higher interest payments and damage to her credit history.

FOR A FIRST CAUSE OF ACTION

37.  Each and every allegation set forth above is incorporated herein by
reference as fully as if repeated verbatim.,

38, SC Code Ann, § 29-3-320 provides for certain relief upon the
fulfillment of the conditions precedent therein.

39.  Plaintiffis informed and believes that she is entitled to the statutory
relief provided for in SC Code Ann, § 29-3-320, to-wit: a judgment for one half of
the amount of the debt secured by mortgage or $25,000, whichever is less and order
the Spartanburg County Register of Deeds to mark the mortgage as satisfied.

40. Upon information and belief, NESBITT is informed and believes
that she is entitled to the relief provided by statute, to-wit; judgment against the
responsible Defendant or Defendants in the amount of:

(a) one half of the amount of the debt secured by the mortgage or
$25,000, whichever is less;

{b) other actual damages; and

(¢ attorney’s fees and costs.

FOR A SECOND CAUSE OF ACTION
(BREACH OF FIDUCIARY DUTY)

41, Fach and every allegation set forth above is incorporated herein by
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reference as fully as if repeated verbatim,

42.  One or more of the Defendants owed a fiduciary duty to NESBITT,

43,  These fiduciary duties were created by contract in which, NESBITT, as
borrowee, reposed faith, confidence and trust in the lenders.

44,  NESBITT is in a position of inequality, weakness, dependence or lack of
knowledge regarding the Defendants,

45,  One or more of the Defendants have breached their respective fiduciary
duties to NESBITT.

46. NESBITT is informed and believes that she is entitled to actual and
punitive damages under this cause of action against one or more of the Defendants,

FOR A THIRD CAUSE OF ACTION
(NEGLIGENCE)

47,  Each and every allegation set forth above is incorporated herein by
reference as fully as if repeated verbatin.

48. CENLAR, HANCOCK, AMERIHOME, LAKEVIEW and/or
FLAGSTAR had a duty of care to Plaintiff to accept the payoff amount that had been
quoted and to accurately report to the Spartanburg County Register of Deeds that the
mortgage in question was satisfied “in full.”

49, In breaching this duty, Defendants, CENLAR, HANCOCK,
AMERIHOME, LAKEVIEW and/or FLAGSTAR, conducted themselves in a negligent,
grossly negligent, willful, reckless, and wanton manner.

50. Because this duty was breached by one or more of the Defendants,
NESBITT was injured to include emotional harm, loss of reputation, humiliation,

apprehension, anxiety, stress, depression, cmbarrassment, shame, fear, and a loss of
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enjoyment of life,

51.  Upon information and belief, NESBITT is entitled to actnal and
punitive damages against one or mote of the Defendants under this cause of action.

WHEREFORE, Plaintiff prays that this Court take testimony and hear other
evidence concerning this matter, and afier receiving the same, grant judgment
against the responsible Defendants, as requested herein, as well as for the attomey
fees and costs of this action, ordering the Spartanburg County Register of Deeds to
mark the subject mortgage as satisfied, together with granting Plaintiff such other

and further relief as it should deem fit and proper.

ATTORNEY FOR PLAINTIFF:

s/Andrew J. Johnston

ANDREW J, JOHNSTON

SC BAR No. 3064

184 N. Daniel Morgan Ave.
Spartanburg, S.C. 29306

(864) 591-1093
ajohnston(@spartanburglegal.com

Spartanburg, South Carolina

December 14, 2021

RECCRDS ON APPEAL 014

V8LYOZYdOLZ0THISYD - SV Td NOWWOD - DHNANVLYVIS - WY LZ:0L $0 Uer 220Z - G311 ATIVIINOYLOTTS



STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT

Jamie T. Nesbitt, Civil Action No. 2021-CP-42-04184

Plaintiff,

Vs, Defendant Flagstar Bank, N.A.’s Motion

for Smamary Judgment

LLC; AmeriHome Mortgage Company,
LLC; Lakeview Loan Services, LLC and
Flagstar Bank, FSB,

)

)

)

)

)

)

Cenlar, FSB; Hancock Mortgage Partners, )
)

)

)

)

Defendants. )
)

Pursvant to Rule 56 of the South Carolina Rules of Civil Procedure, Defendant Flagstar
Bank, N.A. f/k/a Flagstar Bank, FSB (“Flaéstar”) submits this motion for summary judgment on
all of Plaintiff Jamie Nesbitt’s (“Plaintiff”) claims, As set forth more fully below, Flagstar is
entitled to summary judgment because Plaintiff's has not sufficiently alleged Flagstar’s
involvement with the events giving rise to this case or provided even a scintilla of evidence
supporting any impropriety by Flagstar,

In this case, Plaintiff asserts claims for: (1) violation of S.C. Code Ann, § 29-3-320 (the
mortgage satisfaction statute), (2) breach of fiduciary duty, and (3) negligence against various
entities allegedly involved with the rejectioﬁ of a payoff of her mortgage loan. Plaintiff, however,
does nof allege with any specificity that Flagstar, which is the current servicer of her mortgage,
committed any wrongful acts. In fact, her Complaint concedes that Flagstar did not become
involved until servicing rights were transferred to it several months after the payoff was rejected.
As detailed below, each of Plaintiff’s claims fails as a matter of law. Therefore, there are no

genuine issues of material fact, and the Court should grant summary judgment.
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FACTUAL AND PROCEDURAL BACKGROUND

On August 8, 2019, Plaintiff executed a mortgage in the amount of $182,532.00 (the
“Mortgage”) which was secured by certain real property located at 355 Bryant Road, Inman, South
Carolina (the “Property”). The Mortgage was recorded with the Spartanburg County Register of
Deeds on August 9, 2019 in book 5657 at page 377. (See Compl. § 5.)

Plaintiff alleges that, in connection with a refinance of her mortgage, she received a payoff
statement from her servicer, Defendant AmeriHome Mortgage Company, reflecting a payoff

amount of $178,744.37 (the “Payoff”). (See Compl. § [1.) On December 7, 2020, Plaintiff’s

refinance transaction closed, and the closing aftorney wired $178,774.37 to Amerihome. However,
this was rejected as insufficient to satisfy the loan in full. See Compl. §{ 13--20.

During his deposition, the closing attorney confirmed that he did not have any dealings
with Flagstar in connection with the closing or initial payoff rejection. (See Deposition of Timothy
Ray 88:1-25, excerpts attached as Exhibi¢t A.) He agreed that Flagstar only became involved at a
later date, (Jd.)

On March 26, 2021, Plaintiff sent written correspondence pursuant to S.C. Code Ann. §
29-3-320 to Defendants Cenlar, FSB, Hancock Mortgage Partners, LLC, AmeriHome Mortgage
Company, LLC, and Lakeview Loan Services, LLC demanding that the Mortgage be deemed
forever discharged and satisfied. (See Compl §Y 22-26.) Plaintiff alleges that over 90 days
elapsed without any of these entities filing a satisfaction in violation of the mottgage satisfaction
statute. (See Compl. §25.)

Plaintiff’s complaint acknowledges that Flagstar did not become involved until “sometime
later” when it began to service her mortgage, (See Compl. §30.) Flagstar’s records reflect that,

in fact, it did not become involved until May 4, 2021 — nearly five months after the payoff
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rejection. (See Notice of Servicing Transfer, attached as Exhibit B.) Plaintiff alleges that on May
10, 2021, she sent written correspondence pursuant to S.C. Code Ann. § 29-3-320 demanding
Flagstar enter satisfaction of the original loan. (See Compl. 9 31.) Plaintiff alleges that over 90
days elapsed without Flagstar filing a satisfaction in viola.tion of the mortgage satisfaction statute.
(See Compl. §34.)

Plaintiff filed this action on January 4, 2022, asserting the following causes of action: (1)
violation of $.C. Code Ann, § 29-3-320; (2) breach of fiduciary duty; and (3) negligence. As
detailed below, Plaintiff has not identificd even a scintilla of evidence demonsirating a genuine
issue of fact for trial on her claims against Flagstar and, therefore, Flagstar is entitled to summary
judgment.

STANDARD OF REVIEW

A motion for surmary judgment should be granted where the Cowrt is satisfied that “there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56(c), SCRCP. A party opposing a motion for summary judgment must ““do
more than simply show that there is some metaphysical doubt as to the material facts’ but ‘must
come forward with specific facts showing that there is a gennine issue for triql.™ Hedgepath v.
AT&T Co., 348 S.C. 340, 354, 559 S.E.2d 327, 335 (Ct. App. 2001) (quoting Baughman v. AT&T
Co., 306 $.C. 101, 115, 410 S.E.2d 537, 545 (1991)) (emphasis in original). “[W]hen plain,
palpable, and indisputable facts exist on which reasonable minds cannot differ, summary judgment
should be granted.” Id. at 355, 559 S.E.2d at 336. Reliance on allegations in a pleading is

insufficient to overcome a motion for smnmary judgment. Rule 56(e), SCRCP.
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ARGUMENT

1. Flagstar is not the holder of record of the mortgage under § 29-3-320,

Plaintiff alleges that she is entitled to the statutory relief provided for in 8.C. Code Ann. §
29-3-320, along with statutory penalties and attorney’s fees, for all of the Defendants’ alleged
improper refusal to file a satisfaction of mottgage. See Compl. §9 38--40. Plaintiff offers no
additional facts or allegations suppotting this claim or how it relates to Flagstar, She does not
allege that she attempted to make a payoff to Flagstar which was rejected and has not identified
any evidence supporting that she paid the outstanding balance such that Flagstar should have
entered a satisfaction. However, even if she had, Flagstar cannot be liable under § 29-3-320 as 1t
is not the “holder of record” of the Mortgage.

S.C. Coded Ann. § 29-3-320 creates a cause of action against “[ajny holdey of record of a
norigage” that does not timely record the mortgage satisfaction within three months of receiving
full payment for a mortgage loan and a request to satisfy the mortgage on the public record. Prior
to a 1999 amendment, the statutes applied to “any person” who received payment and a request
for entry of satisfaction. See 1999 S.C. Act No. 67. In the 1999 amendment, the General Assembly
restricted the statute by, among other things, reducing the penalty and limiting its application to
the “holder of record” rather than “any person.” /d. Thus, the current statutory scheme requires
the satisfaction request to be sent to the “holder of record” and only creates a cause of action
against the “holder ofrecord.” S.C. Code Ann, §§ 29-3-310 and -320

The Supreme Court has recoghized that “Section 29-3-310 and 320 are penal statutes” and
“must be strictly construed.” Dykemen v. Wells Fargo Home Mortg., Inc., 381 S.C. 333, 337, 673

S.E.2d 804, 806 (2009). “A request, to trigger the statutory penalty, may not be implied or
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inferred.” 7d. at 338, 673 S.E.2d at 807. “Therequest must affirmatively convey fo the mortgagee
that a recording of the satisfaction is sought.” 7d. (emphasis added).

When Plaintiff sent her original satisfaction requests in March 202! (before Flagstar had
even begun servicing the loan, the holder of record of the subject mortgage was Lakeview Loan
Services, LLC, as shown by the Assignment of Real Estate Mortgage recorded with the
Spartanburg Registry of Deeds on December 21, 2021 in book 6279 at page 2. (See Compl. 4] 22.)
Flagstar was assigned sub-servicing rights only, not the morigage itself. (See Exhibit B.) There
has never been an assignment making Flagstar the “holder of record.” Nevertheless, months after
sending the satisfaction requests to the holder of record, Plaintiff sent an additional satisfaction
request to Flagstar who, again, was merely the loan servicer. See Compl. §{ 30-34.

Because Flagstar is not the “holder of record,” as required by the statute and South Carolina
Supreme Court precedent, Plaintiff cannot establish a violation of Section 29-3-310. See
Dykeman, 381 S.C. at 338, 673 S.E.2d at 807. The 1999 amendment limited the scope of Section
29-3-320 so that it only creates a cause of action against the “holder of record,” and the statute
does not create a cause of action against mere loan servicer, See S.C. Code Ann. § 29-3-320.
Therefore, Plaintiff’s claim against Flagstar for violation of this statute fails as a matter of law.

1l Plaintiff’s claim for breach of fiductary duty fails as a matter of law,

Plaintiff’s second cause of action alleging a breach of fiduciary duty also fails as a matter
of law because Flagstar owed no fiduciary duty to Plaintiff and because Plaintiff has not alleged
any specific facts supporting a breach of any fiduciary duty. To establish a claim for breach of
fiduciary duty, the Plaintiff “must prove (1) the existence of a fiduciary duty, (2) a breach of that

duty owned to the plaintiff by the defendant, and (3) damages proximately resulting from the
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wrongful conduct of the defendant.” See RFT Mgnit. Co, v. Tinsley & Adams L.L.P., 399 S.C 322,
335-36 (2012).

Plaintiff’s complaint only makes a vague allegation that the Defendants owed her a
fiduciary duty without specifying any facts indicating which Defendant(s) have a legal duty to her
and why. Plaintiff's Complaint mercly states that “[o]ne or more of the Defendants owed a
fiduciaty duty to [Plaintiff] . . . Thesc fiduciary duties were created by contract, in which,
[Plaintiff], as borrowee, reposed faith, confidence, and trust in the lenders . . . One or more of the
Defendants have breached their respective fiduciary duties to [Plaintiff].” (See Compl. §§ 42-46.)

Plaintiff definitively states that this duty was created by contract but, as a loan scrvicer,
Flagstar is not in contractual privity with the borrower. See Englert v. Nationstar Mortg., Inc., No.
1:15-cv-303-GBL-MSN, 2015 WL 9275662, at *4 (E.D. Va. Dec. 18, 2015) (“As the loan servicer,
Nationstar acts on behalf of BONY to collect payments on the loan; but lacking evidence of a
contract creating legal obligations between Plaintiff and Nationstar, Nationstar is not in contractual
privity with Plaintiff . . . .”"); Edwards v. Ocwen Loan Serv., LLC, 24 F. Supp. 3d 21, 28 (D.D.C.
2014) (“Judges around the country . . . have held that a foan servicer, as a lender’s agent, has ho
contractual relationship or privity with the borrower , .. .”).

Even if Plaintiff could assert that she had a contractual relationship with Flagstar, Plaintiff
has not alleged a special relationship sufficient to create a duty under South Carolina law. South
Carolina law is well-established on this point, providing that the normal relationship between a
bank and its customer is one of creditor-debtor and not fiduciary in nature. See Regions Bank v.
Schmeuch, 354 S.C. 648, 671, 582 S.E.2d 432, 444 (Ct. App. 2003) (stating that the “normal
relationship between the bank and its customer is one of creditor-debtor and not fiduciary in

nature™); Burwell v, 8. Carolina Nat. Bank, 288 S.C. 34, 40, 340 S.E.2d 786, 790 (1986) (“The
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normal bank-depositor amangement creates a creditor-debtor relationship rather than a fiduciary
one.”) {citing National Loan And Exchange Bank v. New York Life Insurance Company, 149 5.C.
378, 147 S.E. 322 (1929)).

Therefore, South Carolina law does not recognize a general common law duty owed by a
loan servicer to a mortgagor. Plaintiff has not set forth any evidence that would establish any sort
of special relationship to support the existence of a legal duty. Because Plaintiff has alleged only
a normal bank-customer relationship in the context of loan servicing, Plaintiff’s breach of fiduciary
duty claim fails. The Court should grant summary judgment on this claim as well.

HI1.  Plaintiffs claim for negligence fails as a matter of law.

Finally, Plaintiff’s claim for negligence fails as a matter of law because she has not
established any duty in negligence owed by Flagstar as a loan servicer either. To recover for a
ﬁegligencc claim, the Plaintiff must establish: “(1) a duty of care owed by the defendant; (2) a
breach of that duty by negligent act or omission; and resulting in damages to the plaintiff; and (4)
the damages proximately resulted from the breach of duty.” See Thomasko v. Poole, 349 S.C. 7,
11, 561 S.E.2d 597, 599 (2002). Plaintiff generally states that “Cenlar, Hancock, Amerihome,
Lakeview and/or Flagstar had a duty of care to Plaintiff to accept the payoff amount that had been
quoted and to accurately report to the Spartanburg County Register of Deeds that the mortgage in
question was satisfied ‘in full.”” (See Compl. ] 48-51.)

South Carolina law requires a special relationship between the claimant and the alleged
tortfeasor that gives rise (o a recognized duty in law. dndrade v. Johnson, 356 8.C. 238, 245, 588
S.E.2d 588, 592 (2003) (“It is essential to liability for negligence that the parties liave some
relationship recognized by law to support the duty owed by the tort-feasor.”). Absent a special

relationship, no duty exists.
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Plaintiff’s negligence claim fails because, as discussed supra, South Carolina does not
recognize any duty between a bank and its customer that could give rise to liability in tort. See
Regions Bank, 354 S.C. at 671, 582 S.E.2d at 422, see Burwell, 288 S.C. at 40, 340 8.E.2d at 790,
Plaintiff's allegations in the Complaint focus on Flagstar’s alleged actions during the course of
servicing the Loan and in conducting its regular course of business. These arc the same acts that
South Carolina courts acknowledge do not give rise to a duty of are by a financial institution. See
Regions Bank, 354 S.C. at 671, 582 S.E.2d at 444. As such, Flagstar does not owe the Plaintiff
any special duty of care that it could have allegedly breached.

Furthermore, there is no evidence that Flagstar acted negligently, The payment history
indisputably reflects that the loan had not been paid in full at the time servicing rights were
transferred to Flagstar, (See Payment History, attached as Exhibit C (showing that the loan
balance was $179,158.85 on May 4, 2021, the date servicing was transferred to Flagstar).)
Flagstar could only act in accordance with the information it received at the time of the servicing
transfer (7.e., that the joan was outstanding), and it did not act negligently by refusing to enter a
satisfaction where Plaintiff never attempted to make payment in full to Flagstar.

For all these reasons, Plaintiff’s claim for negligence also fails, and the Court should grant

summary judgment on this claim as well.

CONCLUSION

As set forth above, there is no genuine issue of material fact as to any of Plaintiff’s claims
against Flagstar. Therefore, Flagstar respectfully requests that the Court grant its Motion for

Summacy Judgment and enter an Order dismissing the claims against Flagstar, with prejudice.
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Respectfully submitted,

Columbia, South Carolina

September 11, 2023

NELSON MULLINS RILEY & SCARBOROUGH, LLP

s/ Blake T, Williams

Matthew D. Patterson (#68316)
Blake T. Williams (#100794)

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbig, SC 29201

(803) 799-2000
matt.patterson@nelsonmulling,com
blake.wifliams@nelsonmullins.com

Counsel for Defendant Flagstar Bank, FSB
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
, )
COUNTY OF SPARTANBURG } FOR THE SEVENTH JUDICIAL CIRCUIT
)
JAMIE T. NESBITT, )
)
Plaintiff, ) CASE NO.: 2021 —CP - 42 - 04184
v. )
)
CENLAR FS8B, AMERTHOME ) MOTION TO RECONSIDER
MORTGAGE COMPANY, LLC, )
LAKEVIEW LOAN SERVICES, L1L.C )
and FLAGSTAR BANK, FSB, )
)
Defendants. )

Plaintiff, through her undersigned attorney, hereby moves for reconsideration of the

Order Granting Summary Judgments to Defendants, dated November 29, 2023,

This motion is timely made. Plaintiff incorporates all arguments made at any time
during the pendency of this action, including arguments made in her earlier Bench

Memorandum with its supporting Affidavits, as well as any Exhibits to this motion.

This motion is made pursuant to Rule 59 of the South Carolina Rules of Civil
Procedure and interpreting case law. A motion for reconsideration is proper when (1) a party
seeks reconsideration of issues and arguments, (2) a party wants to call the court's attention
to a possible misapprehension of an argument, (3) a party wants to afford a court to correct
errors, and (4) a party asks the court to rule on a matter not contained in its order. Elam v.

S.C. Dep't of Trensportation, 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004).

Plaintiff vespectfully requests the court reconsider its order granting summary
judgment for several reasons. First, the court erved because it relied on a ground that was
neither included in the motion noxr argued before the court. The order dismissed “all claims

asserted by Plaintiff” Yet, Defendant Cenlar, AmeriHome and Lakeview’s Motion for
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Summary Judgment address only Plaintiff's Statutory Claims under SC Code Ann. Section
29-3-320. Plaintiff asserted two other causes of action in her complaint, Breach of Fiduciary

Duty and Negligence,

These causes of action were not referenced in these Defendants’ Motion for Summary
Judgment, nor were they argued in the Motion hearing. Second, the court erred because its
order fails to address Plaintiff's evidence, which is contrary to the court's obligation to view
all evidence in the light most favorable to Plaintiff. Third, the order is entirely conclusory

and does not weigh the evidence against the standard for granting Summary Judgment.
ARGUMENT

The court erred because it relied on grounds that were neither included in the motion

nor argued before the court.

“A court may not grant relief beyond the limits or scope of such notice,” except if the issue
was argued addressed sufficiently during oral arguments, Turberville v. Floyd, 288 8.C. 171,
174, 341 5.E.2d 651, 652-53 (Ct. App. 1986). Case law clearly shows that granting summary
judgment on this ground is improper. Id.; Friedberg v. Goudean, 279 8.C. 661, 309 5.E.2d 758
(1983} (reversing the court's granting of summary judgment on a ground not properly hefore
the court); Griffin v, Capitol Cash, 310 S.C. 288, 423 S.E. 2d 143 (Ct. App. 1992) (veversing
trial court because exror of law for court to decide motion on a ground not raised by either

party).

Rule 58 of the South Carolina Rules of Civil Procedure vequires the circuit court to
consider the submitted pleadings, along with depositions, answers to interrogatories,

admissions, and affidavits, when ruling on summary judgment.
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The Plaintiff suhmitted two affidavits which bore directly upon the issues of fact and
law. The court erred because its orders fail to address Plaintiffs evidence, which is contrary

to the court's obligation to view all evidence in the light most favorable to Plaintiff,

The court’s order fails to discuss any fact, despite the requirement that the facts and
circumstances must be viewed in the light most faverable to the Plaintiff, as she is the non-
moving party. Laurens Emergency Med. Specialists v. M.S. Bailey & Sons Bankers, 355 S.C.

104, 584 8.E.2d 375 (2003).

Itven when there is no dispute as to evidentiary facts, but only as to the conclusions
or inferences to be drawn from them, summary judgment should be denied, Lawurens
Emergency Med. Specialists v. M.S. Bailey & Sons Bankers, 355 8.C. 104, 108-09, 584 S.E.2d
375, 377 (2003) (holding that summary judgment should be denied even when there is no
dispute as to evidentiary facts, if theve is dispute as to conclusions to be drawn therefrom);
MuacFarlane v. Manly, 274 S.C. 392, 264 S.E.2d 838 (1980); Redwend Ltd. P'ship v. Edwards,
364 8.C. 469, 468, 681 S.E.2d 496, 501 (Ct. App. 2008); Baril v. Aiken Reg'l Med. Ctrs., 352
S.C. 271, 280, 573 S.E.2d 830, 835 (Ct. App. 2002); Hall v. Fedor, 349 S.C. 169, 173-74, 561
S.E.2d 654, 666 (Ct. App. 2002); Glasscock, Ine, v. United States Fid. & Guar. Co., 348 S.C.

76, 557 8. 15.2d 689 (Ct. App. 2001).
Below is some of the evidence offered by Plaintiff the court did not consider in its order,
e Defendants deny that Plaintiff tendered the complete payoff of the Mortgage.

¢ Defendants assert that that because the tender was insufficient, that Plaintiff did not
tender the full payoff of the Mortgage, Plaintiff's cause of action for failure to satisfy the

mortgage must fail,
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e The entire basis of this contention is that Defendants paid the real property taxes and that

the tender was insufficient as a result.

o Plaintiff presented two Affidavits rveflecting that it was the Plaintiff who paid the real
propexty taxes in question and that Defendants had actual or constructive knowledge that
the taxes had been paid. The evidence even included canceled checks and registers showing
that the taxes were paid by Plaintiff out of closing, (Affidavits of Timothy Ray, Esq., and

Cryatal Phillips, filed November 12, 2023.)

e Defendants’ evidence shows that they did nothing more than send money to a third-party
escrow type company with which to pay the taxes, and id totally devoid of proof that the taxes
were paid to the county authorities by this escrow company or that Defendants were not fully

reimbursed after that fact.

The court did not address Plaintiff's evidence, nor explain why it excluded reference
to it from its order, even though it has an obligation to view all the evidence in the light most

favorahle to the non-moving party.

Had the order included Plaintiff's evidence, it would have been difficult, if not
imypossible, to veach the conclusion that summary judgment should have been granted to
Defendants because Plaintiff presented much more than the quantum of evidence that would
permit a reasonable inference to have been drawn, such that issues of fact would have be_en
created as issues of fact for trial. Kitchen Planners, LLC v. Friedman, 440 S.C. 460-61, 892
S.E.2d 297,300 (2028). Even if the order excluded Plaintiff's evidence because the court
disagreed with Plaintiff's analysis and dvew different conclusions or inferences, it would still

be error to grant summary judgment to Defendants. Even when there is no dispute as to
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evidentiary facts, but only as to the conclusions or inferences to be drawn from them,

summary judgment should be denied.

CONCLUSION

Plaintiff respectfully requests the court reconsider its order granting summary for the

reasons aforesaid.

sfAndrew J. Johnston

ANDREW J, JOHNSTON

Bar No.; 3064

Johnston Law Firm, LLC

184 N. Paniel Morgan Ave,

Spartanburg, SC 29304
Spartanburg, SC Phone: (864) 591 - 1093
November 20, 2023
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Payoff Statement™) to the same number as the November 9 Payoff Statement (864-412-2690)
reflecting the increased payoff amount that resulted from the tax disbursement. A true and correct
copy of the December 4 Payoff Statement is attached hereto as Exhibit 6.

18.  OnDecember 7, 2020, Cenlar faxed another updated payoff statement (“December
7 Payoff Statement™) to the saine number as the November 9 Payoff Statement (864-412.2690)
reflecting the increased payoff amount to $180,321.97, as a result of the December 3, 2023 the tax
disbursement. A true and correct copy of the December 7 Payoff Statement is attached hereto as
Exhibit 7. _

19.  On December 7, 2020, Centar received a wire of $178,774.37 fiom Ms. Nesbitt.
This wire was rejected because it was short of the amount necessatry to pay off the Loan, which
increased to $180,137.83 on December 3, 2020 when funds in the escrow account were used (o
pay Ms. Nesbitt’s property taxes.

20,  Between November 5, 2020 and the short payoff on December 7, 2020, neither Ms.
Nesbitt nor anyone on her behalfcontacted Cenlar to confitm the payoff amount or to notify Cenlar
that the property taxes would be paid by another patty.

21, On December 8, 2020, Cenlar informed Ms, Nesbitt the payofY had been rejected
because it was short due to the property tax payment, and the payoff fiunds were returned.

22, On December 9, 2020, Ms. Nesbitt’s escrow attorney, Timothy Ray (“Mr. Ray™),
called Cenlar and requested a payoff quote good through December 20, 2020, On December 11,
2020, an updated payoft statement (“December 11 Payoff Stateinent™) was generated and faxed to
Mr. Ray at 864-585-0068. A true and correct copy of the December 11 Payoff Statement is
attached hiereto as Exhibit 8.

23, On December 19, 2020, Cenlar requested that Spartanburg County refund the
$1,363.46 property tax payment made on December 3, 2020, because Cenlar was informed Ms.
Nesbitt and Mr. Ray would make the payment themselves. _

24, On December 30, 2020, an updated payoff statement (*December 30 Payoff

Statement™) was generated and faxed to Mr, Ray at 864-585-0068. A true and correct copy of the
4

163594784¢1
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STATE QT SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE
COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT
Jamie I'. Nesbitt
CASE NO.: 2021-CP-42-04184
PLAINTIFT,
V. AFFIDAVIT

Conlar, 'SB; Hancock Mortgage
Partners, LLC; AmeriHome Mortgage
Company, LLC; Lakeview Loan Services,
LLC and Flaghank, FSB,

el T S i T N A . g

DEFENDANT,

The Deponent, being duly sworn, deposes and says:
1, My name is Timothy Ray.

2. I know the facts stated in this affidavit ave true, or believe the facts to be
true, based upon information and belief after a reasonable inquiry.

3. 1am competent to testify to the matters set forth herein,

4. As to the attached documents, I am the custodian of these records and am
competent to authenticate them.

5. I am a licensed attorney in the State of South Carolina. I acted as the closing
attorney for Plaintiff Jamie Nesbitt, in the closing that resulted in the

litigation referenced in the above caption.

B8, Attached hereto is Exhibit One, Exhibit One has two pages, which are the
front and back of one of my trust account checks (account number redacted),
specifically check number 11969, This check was made payable to the order of
Spartanburg County on December 7, 2020, in the amount of One Thousand

Three Hundred Sixty-Two dollars and Forty- Six Cents. This specific check

Page1of 2
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was issued by me as part of the loan refinance for Ms. Nesbitt. The bank
account number has been redacted. The check was payment in full for the
real property taxes on this property for tax year 2020.

7. On the second page of Exhibit One, it shows that check 11969 was deposited
by Spartanburg County. According to my bank records, which are shown in
Exhibit Two, (account number redacted) check number 11969 cleared my
account on December 11, 2020.

8. This payment satisfied Ms. Nesbitt's real property taxes for the tax year 2620
in full. The payment of the 2020 taxes was a lender requirement as part of
Ms. Nesbitt's closing.

9. Further, the deponent sayeth not.

o

T

e s e

SWORN TO BEFORE ME ON THIS
4 DAY OF NOVEMBER 2023. TIMOTHY RAY

NOTARY PUBLIC FOR SOUTH
CAROLINA

Commission Date: 12/02/32

Page 2 of 2
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{OLTA ACCT

184 N DANIEL MORGAN AVE
SPARTANBURG 8C 29306-2421

Your account statement

For 12/31/2020

RS LR

¥ |OLTA CHECKING SRR

Contact us

ﬂ B8YT.com ~

(800

) BANIG-BBT or

Acgount summary
Your pravioys halance asof 14/30/2020 | $295,084.78
Cheoks - £30,006.98
Olher wilhdrawals, deblis and service charges - 2,005,395.83
Daposlls, vradils and Interost +3,6507,481.15
Yaur nays balance as 0f 12/31/2020 =$364,173.12
Ghocka
DATE CHICK # AMOUNT(S) DATE CHECK B AMOUNY(§) DATE GHECK I AMOUNT(S)
12118 8512 36,639.44 12108 *11765 166.00 42101 11089 533.00
42/08  ¥ios08 393.60 12/08  *1004 _____Ghao 1208 *11902 832.68
LB R 1 ""51375 T ¥R -'"Tﬁﬁgi_?l‘ 2001 1004 5,350,756
12150 _*10820 TR0 28T X0 3560 204 Ffew. T 718
12106 *10973 400.00 1216 #1019 1,225.00 il e " '966.00
Y208 FIiG TR0 12000 TR 247990 T2 AR T 314.40
208 %1129 2360 12008 ¥11635 £06.40 12003711900 770,50
12100 *H2eb 764,00 12000 e 321.60 12107 11940 o 125.00
izioe _ *1isl s 208:20 03 Fgpd 106300 fat 1ol 656,69
208”810 250,00 12000 Yige0 . 30440  T207  Fi0W 120800
2008 *11328 17,60 12003 “11670 260,00 1204 11944 1,634.63
12000~ ¥ 141.20 12008 ¥1ier2 208,00 1263 11015 75.00
12/08 Y1407 256.80 2008 e G6.40 1215 11918 220.60
121068 *11609 269,20 12107 14801 1,022.00 218 HOO 35.00
2l *11619 426.40 12003 *11083 TG0 THETTTH O T B90.00
12/00  +11631 413.20 12101 11864 . 550.00 12106 119022 418.00
12/08 11648 . 30820  f2/04 Y1000 ... 2080 i2joz e 146160
12108 _*11033 316.20 12101 11887 ..ess00 1240 11924 a0
12/00  *41603 117.60 12109 11608 15.00 12008 ¥ {1927 B 12112
12000 T *MG0 14860 1209 *11800 ] 766.00 1209 11920 B . T
12004 HMIoT ' 36,00 12/04 {opl 949,16 12009 %1931 1500
tafon . ErrR T do0h AT A2 4B0DO0  A2fod.CAiGRR T 89800
T2j06 AR TG4 - dod 108 13600 1201 E088 T T 02600
323 s T & T 49T 0000 dan st T 80240
1208 ¥ilie7 TTUR040  dglor - gesh T TTTTTTTeebee o dzed A0 o TAGA0
12003 HUTH 36.00 171 T TR 200,20 12001 11939 638.60
12000 FITA a0 ' 71600 203 Fvgad T
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IOLTA CHECKING continuad)
OMNE OHEGKH . AMDUNT(S) DATE OHEGK AMOUNT($) OAYE  OHEGKN  AMOUNT(S)
20T AW 726,00 AT e 520460 2H8 12008 §00.00
42000 TR 161,20 1207 %2016 490,00 1225 42007 090,00
12003 11640 2050 1314 1e0lr 235500 12123 %qu080 663.00
201 11848 318,80 1206 1anis 1,366.00 190 *1g088 . T 1,382.00
12/01 650 i 5,980.00 AT ole 465,00 2317 %2100 75700
20 1068 404,36 12130 12020 131.93 231 %4102 3,965.00
{aop  ibsd TT1047.43 12716 *42023 33046 20 G T 2,633.00
12111 11955 11742 223 12024 ~367.00 2T *2008 135,396.01
12007 1i0a6 890.00 2028 a0 41000 1223 12106 360.00
9007 *17968 740,30 6 *a027 TTT20.50 TaR3 Fd0 O A88.20
121067 {1959 647.60 12123 12028 " 268.60 L U 5,044,060
126711900 §09.0D 12121 *42033 32.76 12128 ¥12113 200,00
210 (i 260,00 123 912035 16,00 12120 Fi2415 76,00
43007 11952 6450 12730 12036 1,102,186 1202 ¥2i18 6,367.11
1214 *11864 240.70 12755 ¥120% 500,00 1230 * {2190 580,60
1200711986 242,00 1226 ¥12041 7080 TRy 920.00
Y21 11060 Ty 56240 1223 12042 ~T33.00 AP REA 4,020,205
12007 11070 726,00 1224 312046 626,00 1523 12126 59,20
12100 ¥41972 N 29,50 1222 12046 5,140,00 [ R 3,000.00
12007 %7 206.20 1210 12047 7,710,00 i AR 460.00
12100 1074 973.01 1223 12048 75,00 19029 12133 (A
1216 *11076 4,224.60 1224 204D 610.00 1220 12134 o 115,00
121 1970 6,973.00 12123 12060 160.00 72023 12136 660,00
i30T Mere 7477.00 12123 #42052 050.00 1923 *izw9 . 667,80
12014 11460 276,00 1226 *12064 09,90 228 e 450,00
9 1i08] 860.00 1223 12066 650.20 1922 12144 . 3,460.00
1216 %4103 074.00 12020 12067 605,03 12123 *12147 890.00
12014 11964 644,00 12030 12058 23161 12020 ¥12148 474,50
120 11086 830.40 12/30 12060 2,260.00 T3 12160 436.40
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Page 3 of this document, and if I could just
direct your attention to the very top. As you can
see, there's a series of asterisks with notes
written next to them. Would you be willing to
read back the very first asterisk at the top
there?

A All payoff figures provided are subject to
clerical error, correction, and final audit.

Q Could you read the —-- one moment. 50
going to the very bottom of that page, could you
read the very last asterisk?

A Please note the reguired payoff amount may
change if a payment is returned or if fees or
advances occur on or after the effective date of
this statement.

Q And are the words "may change™ in all
capital letters?

A They are.

Q I think we're going to go to -- we can go
to a different section. Just give me a second. T
am now going to Page 4 and I just wanted to ask if
you could read -- it's actually not an asterisk.
I'm just going to highlight it for you for your
reference. If you could just read the text that I

highlighted.
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A Since amounts may change, we recommend you
contact our office to verify payoff figures prior
to remitting funds.

Q I am now going to delete that so we don't
get confused, and I'm just going to highlight
another asterisk and ask you if you would mind
reading it.

A If we collect escrow funds for payment of
real estate taxes and hazard or flood insurance,
we will continue to make required disbursements
from the escrow account until our application of
the payoff funds to the account. Once a loan is
paid in full, no further disbursements will be
made for escrowed items.

0 Thank you. And then one last one, I'm
just going to highlight it for you. It’'s actually
right below the one you just read.

A Caution, If an escrow disbursement creates
a shortage in the escrow account.and causes us to
advance our funds, the amount of the advance will
be added to the amount due and must be paid at the
time of payoff.

Q Thank you. That's all I wanted you to
read. Thanks for bearing with me. Would you say

that these sections are standard language in a
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payoff statement?

A Generally vyou see something to that
effect, yes.

Q0 Based on those statements, would you say
that the figure shown as the total due is subject
to change from the time that this statement was
generated?

A T think that that is in there as a way to
try to cover themselves if they were to pay
something or 1f some sort of previous payment was
rejected. Generally when you get a payoff
statement, that's a firm statement from a lender.
I've never had one come back and change it. The
only issue generally would be if some money was
applied to the account that was a returned check
or something like that, but I don't remember ever
a payoff statement changing. I think they put
that in there as kind of a catch-all to say, hey,
you know, there could be a clerical error or we're
going to pay taxes when they are due so that might
change things, but I don't think -- generally when
you get this, it's a firm statement. And that is
not actually what happened in this case, so either
way I don't even think that applies.

Q Yeah. We can definitely talk about what
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due?

A If they had advanced that money and paid
the taxes, it would have changed, but it would
have not affected the bottom line of the
transaction. The problem here is they took client
money out of their escrow that the client gave
them permission to open and sent that to what we
were informed was a third party, not even their
company. So they are taking basically money they
have a fiduciary duty to protect, sent it to a
third party, didn't pay the taxes with it because
we paid the taxes. They sent that money to a
third party, had it holding. I don't know if they
put it in an interest-bearing account and they are
collecting money on customer money. I don't know
what they are doing with it. It seems to me like
it's a breach of their fiduéiary duty. But they
sent that money that they would still have control
over to a third party. They did not advance it
for payment of taxes, because we paid the taxes.

g Why do you think that they did not pay the
taxes as well?

MR. JOBNSTON: Objection. That would call
for speculation, You may answer,

THE WITNESS: We paid the taxes. Our
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Q0 When you say third party, you are not
referring to the tax authority?

A No. Apparently we were informed in our
discussions with folks at Lakeview or Cenlar that
they sent the money to some other party who will
then pay the taxes with the county for the lender.

Q In your experience is that format unusual?

A It happens. 1 don't think it's
appropriate. I think it's improper because of
issues like this. But I think it's improper to
take money you are trusted with and send it to a
third party that is not the party who should be
receiving the money.

Q I see.

A If I did that with my trust account, it
would be a big problem,

(Exhibit 4 was marked for identification
and attached to the transcript.)

Q Understood. I'm going to go to an exhibit
that I have marked as Exhibit 4. Hopefully I'm
still sharing my screen and you can now see a
document T have marked as Exhibit 4, December 4th
payoff statement. Do you see it?

A I do.

Q And have you seen this document before?
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But when you are sending it to a third party and
the money is just sitting there in their account
for some reason, that's not an appropriate debit
on an escrow account,

Q All right., We can move on a little bit,.

MR. WILLIAMS: <Can we take a qguick break,
Ben, if you don't mind?

MR, WHITE: Of course,

(A recess was taken at this time.}
BY MR, WHITE:

Q 8o moving on a little bit, I wanted to
talk about what happened after the payoff was
attempted. Mr. Ray, were you in contact with
anyone regarding the payoff on the day of?

A 1 think it was the next day we saw that
the wire we sent was rejected. At that point my
paralegal, Patty Sanders, let me know she had
called the lender and was told that someone would
be calling us back, which they never did.

Q0 And, to clarify, she called the day after
the payoff was submitted?

A 1 believe it was the day after because
that’'s when the wire came back.

Q0 Then would you say you became aware the

payoff came back the day after it was tendered?

L b T R T A A M S
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A Yeah. If I remember correctly, it was the
day after. Yes.

Q And why was it -- why did it come back?

A It came back with a note that was
something in the effect of it was the wrong
amount. I don't remember the exact words. I
don't have that document in front of me,

0 Why was it the wrong amount?

A Well, after we didn't get a call back and
I called a couple of different times -- and, like
I said, you guys should have recordings of those
conversations -- basically it was to the effect
the person that I spoke with didn't really know at
first why, and she said, We'll get you another
payoff number with the corrected amount, and I
didn't get anything. I didn't get another payoff
at that time.

So after a couple of calls and finally I

called again and spoke with someone who spoke to a
supervisor, and then they said, Well, here's what
happened is we sent the money from the escrow out
of the account. So that left a higher amount owed
and, again, discussed the issue of here's what
your payoff said, we've paid those taxes.

And at some point they wanted us to send
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PROCEEDINGS

(Whereupon, the hearing began at

2:47 p.ra)
THE COURT: The next case I have is Case Number 2021-CP-
42-04184, Nesbitt versus Cenlar and others. Who is
present on this matter?
MR, JOHNSTON: Andrew Johnsteon for the plaintiff, Your
Honor.
THE COURT: Thank you.
MR. FARLEY: Good afternoon, Your Honor. Will Faxley.
T'm here on behalf of Cenlar, AmeriHome, and Lakeview.
But I also have with me Benjamin White, who's from my
firm and is admitted pro hac for this case. He'll be
arguing the motion today for our defendants.
MR, WILLIAMS: And, Your Honor, Blake Williams on behalf
of Flagstar. N
THE COURT: ‘Thank you. Anyone else?
ATTORNEYS: (No response.)
THE COURT: Okay. The first motion I have is Flagstar's
motion for summary Jjudgment.
MR, WILLIAMS: Your Honor, Mr. Johnston emailed earlier
today. BHe has agreed to dismiss that claim with
prejudice against Flagstar, so I'm going to circulate a
stipulation of dismissal. If he could -- I'll get him to

confirm that on the record. But if you would just hold
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off on ruling, what I'd prefer to do is enter that
stipulation, and then wa'll file a notice of withdrawal

on that motion.

MR. JOHNSTON: Your Honorxr, that representation by Mx.

Williams is correct, We are agreeing to dismiss with
prejudice against his client alone,
THE COURT: Anyone else wish to be heard on that motion?
MR, FARLEY: Nothing, Youx Honor,
THE COURT: Thank you. The next motion I have is
Cenlar's motlon for summary judgment. So Mr, White, is
it?
MR. WHITE: Yes, Your Honor. Thank you. For this
summary judgment motion, the key issue is whether
plaintiff tendered the amount due on the loan., Just for
a little bit of background, Plaintiff took out a loan, a
mortgage, for about $182,000 in 2019. Looks like she
wanted to refinance in 2020 and requested a payoff quote,
The new refinance lender would be Movement (phonetic), I
think, and the escrow attorney handling it is Mr. Timothy
Ray. At this point, the loan was serviced by AmeriHome
and Cenlar and -- who we represent, the defendants.

We provided a payoff quote dated November 9th, 2020,
This guote was for $i78,000 and some change., It plainly
warrants the quote -~ plainly warranted this amount to be

confirmed before tendering the funds, especially if the
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lender pald certain expenseéLgﬁmﬁgggiflgfmEﬁgrborroﬁér,
such as property tax insurance, which was the case here.
The payoff total, it assumed a certain positive balance
in that escrow account, so it needed that balance to
remain what it was to keep that payoff figure. And here
in this case, as I said, (inaudible) regularly pay taxes
from the escrow account.

on Décember 3rd, that escrow account was used to pay
property taxes to Spartanburg County. These taxes became
due in September of 2020, And you can see on the payment .
history that we provided, these funds went out of the
account December 3xd. And then on December 7th,
Plaintiff tendered the 178,000, This payment was short,
because the tax payment changed. It increased the amount
due on the loan. And so, this tendered payment was not
enough.

Plaintiff ~- at no point did Plaintiff confirm the
payoff amount, which is what she was instructed to do.
And also, she never signéled her intent to pay off the
charges on her end. And that made the pa&ment short,

And then to try to resolve the situwation, Defendants
provided additional payoff quotes, which her escrow agent
admitted to have received, including one on December
1ith. However, they wanted to keep the original number,

and that just wasn't the number anymore; and then the
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And the original payoff statement was only good
through Decenber 7th. 8o after December 7Tth, there was
further interest. And that figure was also another
reason why that figure wasn't good anymore, And so we
argue, Plaintiff simply cannot show that she ever
tendered payment in full, which is what's required by the
statute she's invoking for this lawsult and can't create
any dispute of fact about effect.

THE COURT: Mr, Johnston?

MR. JOHNSTON: Yes, ma'am,

TRE COURT: Would you like to respond?

MR. JOHNSTON: VYes, ma'am, I would. Thank you.

Your Honor, all my client did was to try and
refinance a loan that she had with the defendants in thig
case, 8She found a lender, and she found an attorney to
handle the transaction. On her attorney —- in any
affidavits that I've provided to you, it's clear that the
plan was always for the closing attorﬂey to pay the 2020
real properéy taxes for my client, That was always the
plan. That was what was in the proposed closing
statement, That is what her realtor says was conveyed to
the lender that -- or not to the lénder, but to the
defendants in this case, that she did not want them to

pay the real property taxes, because they were going to
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m*be funded out of the loan transaction,

Now, in this situation, the full amount of what was
believed to be the full amount of the payoff that had
been received in writing by the closing attorney was sent
by wire, which we consider to be a tender, sent by wiré
to the defendants in this case. They claim, however,
that the amount of the payoff had changed, There's
several problems with that positlon.

The first position is that while they were entitled
by contract to pay the real property taxes on behalf of
Ms. Nesbhitt, they didn't actually -- and to be
compensated for that if they paid it. Mr. White said
that the money for that went out of the account, and
that's true. It did go out of the account, but it didn't
go to pay the taxes. It did not go to Spartanburg County
to pay the taxes. What this money did, if anything, it
was sent to some third-party escrow agent. So it was
never used to pay the taxes on this case or in this
matter., 8o they didn't expend any money that they
couldn't get back, yet they maintain then, they maintain
now that they're still owed the money for these taxes.

As I read their accounting, they've already goltten that
money back, yet they've always refused Lo satisfy this
mortgage,

In our memo, we cite the statute upon which our
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claim is based. Basically, it works like this: If you
send the holder of.a mortgage a notice -- in this case,
we did by certified mail, return receipt requested --
and ask them to satisfy the mortgage, because tender has
been made of the full payoff, they are required to do so,
and if they fail to do so, they can be liable for up to
$25,000.

As we sit here today, even though they have received
cur notice, our demand for the satisfaction of the
mortgage, Cenlar got it on May the 5th of 2021. Hancock
{(phonetic) got it on May 5th of 2021, and Lakeview got it
on April 5% of 2021. Now, AmeriHome is also known as
Cenlar, but no action has been taken to satisfy the
mortgage or even to contact us until we filed the suit in
this case, which was December 16th, 2021. So they're
saying we didn't make a full tender, because we didn't
pay the taxes; they paid the taxes,

Well, I've provided the Court with an affidavit from
the closing attorney. He provided the copy of his
canceled check dated December 7¢h of 2020. It.also shows
in his trust account records that that check cleared in
favor of Spartanburg County on, I believe, December the
11th. So the taxes have been paid by ﬁs. Nesbitt since
December 11lth of 2020, yet they've maintained throughout

this process that full tender hasn't been made, because
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they haven't been fepaid for the taxes. All they did was
shuffle money that could have been used for taxes from
one person to another, It was never paid. Aﬁparently,
again, is what I can read, the escrow agent has returned
that money to them or certainly should have,

They’ve also -~ we've also outlined from the Court
that in the affidavits of the attorney and the loan
officer in this case, the numerous attempts fto try to gel
this matter resolved and how unreasonable these lenders
have been throughout this process and how they continue
to be unreasonable now. All my client tried to do was to
satisfy the mortgage. They would have been eﬁtifled to
the tax money had they paid it, but they didn't pay it.
8o the wire transfer that was sent to them in full was a
full tender, and they bave not satisfied the mortgage.

So we think, Your Honor, at a minimum, there is a
genuine issue of material fact. There's also some
discussions in their affidavit about various faxes that
were sent, but there's no -- the person who signs the
affidavit is some type of “records custodian” type of
person it seems to me. They don't have any evidence that
these faxes were actually made, who sent them. We don't
have copies of the faxes; and we don't have the name of
the person and the date, who sent them, nor do we have

what I always get when I send a fax, which 1s'a facsimile

RECORDS ON APPEAL 052




10

i1

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

il

receipt sho@ing that somEQEESS”;Eé_EEEGZily filed. So
none of that is present in the record in this case. And
so, we would also argue that summary judement must be
deniled, because they have not shown that further inquiry
into the facts of the case would not be desirable to
clarxify the application of the law.

And finally, Your Honoxr, they have not shown
how they are entitled to judgment as a matter.of law, I
ask you to deny the motion for summéry Judgment and let
this matter proceed to trial,
THE COURT: Anyone else wish to be heard on this motion
bafore Mr. White replies?
ATTORNEYS: (No response.)
THE COURT: My, Williams or Mr. Farley?
MR, WILLIAMS: No, Your Honor,
THE COURT: Okay. Mr. White?
MR. FARLEY: Nothing, Your Honor.
MR. WHITE: Thank you, Your Honor. I'll just address
various points made by Mr. Johnston. I guess the first
point would be, you know, he says that this was always
the plan. It was always the plan that Plaintiff intended
to pay the property taxes on her end., And that may well
have been the case, but it was not' communicated to
Defendants. In fact, we have the escrow agent handling

this on behalf of Plaintiff, Tim Ray. We have him in his
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deposition saying that he never notified Defendants that
they are going to pay it. 1I'm not sure how our clients
could have been on notice to not proceed with the payment
as they've always done for the previous few years when
they hadn't received any notice to that effect.

There is also evidence that this payment.went to the
accountant. We have the payment history. fThis is a
business record of the escrow account showing the funds
going out of the account earmarked for Spartanburg
County, and we have a refund coming back in in March of
2021 cut from the County, which was then credited back to
the account. Just because they received a refund in
March doesn't mean that the amount is now back to, you
know, status quo ante. This is a loan, righté 80
there's been interest accruing all along.

Plaintiff's position seems to have been'that
everything should just go back to what was on the
statement and wouldn't accept anything different, And
it's just that that amount changed, not only because of
the tax payment, but because of accrued interest after
December 7th. We arque that tender was never paid.
Pherefore, they were under no obligation to satisfy their
mortgage.

There simply is no dispute. I can see that

Plaintiff can show that she made the payment to the
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County for taxes on her end, but that doesn't factually
dispute that our client did as well., There could have
been redundant payments, and that redundant payment would
have increased the payoff. There is no dispdte of fact
as to that. I can see that there is in an affidavit
from the new lender that she contacted the County, and
they said they didn't receive our client's payment, but
that simply is not enough. I mean, that's just hearsay.
It's actually double hearsay, which, you know, Rule 56
for summary judgment says that you need admissible
evidence to create the dispute of fact, and that's just
not going to cut it. I meén, we have appellafe, you
know, precedent to that effect that, you know, hearsay
cannot create a dispute of fact.

And while they may be able to show that they made
the payment on their end, they can't create a dispute of
fact that we did on our end. BAnd fundamentally, that's
what matters, because that's what lncreased the payoff
amount, and that's whal made the tender short. And
thgrefore, they haven't met their burden.

And we also —— with regard to the faxes, which were
sort of like our client's subsequent attempts to show how
much was due at that point, we have Plaintiff's escrow
attorney, Tim Ray, admitting that he received the

December 1lth and then another one at the end of December
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with the updated amounts. He had received them. He said
he received them, and his position was that it wasn't
accurate, but we certainly sent them out. And
unfortunately, theix position was that the number should
stay what it was when legally that just wasn't the case.
Therefore, we argue that Plaintiff simply cannot create a
dispute of fact as to whether she tendered the correct
amount and whether we, our clients, advanced the taxes on
December 3rd of 2020. And therefore, we asked that
summary judgment be granted.
THE CQURT: Anything further, Mr, Johnston?
MR, JOHNSTON: Yes, ma‘am. I think everyone agrees that
a wire in the amount of the original payoff was sent by
Mr. Ray and was rejected by the defendants in this case.
in reference to the fax, what I think is not the I'-
A-X fax, not F-A-C-T-5, in reference to the fax we were
talking about, for —— I think it’s the key fax is not the
fax that was sent to Myx. Ray, which was after the
situation where they were claiming that the taxes had
already been paid by them. Mr. Ray knew that he'd paid
the taxes. What I think is significant was the fax that
they say was dated December 4th, and it was not sent to
Mr. Ray according to their own documents. It was sent
to, apparently, someone at the lender, which wpuld not bhe

sufficient notice to take into account of the closing.
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Again, we don't have any evidence that they paid the
taxes. Whether or not they tried to pay the taxes, I
don't know. What we have evidence of is they provided
some money Lo an escrow agent who was supposed to pay the
taxes, but the taxes had already been paid.

Again - so by the time that this matter came along
later when we made a demand for the mortgage to be
satisfied, instead of responding to us, oh, well, we need
the interest, or admitting that they had not paid the
taxes, which, again, if you read their motion for summary
Judgment, that's still the basis for their summary
judgment that they said they paid the taxes and the
amount changed. Well, yes, it's possible interest
acerued, but the reason interest accrued is because they
didn't accept the payoff, which means that, as far as I'm
concerned, the interest belongs to them or the
responsibility for the interest belongs to them, and that
will conclude my remarks.

THE COURT: Thank you. Mr, Williams, anything else for
the recoxrd?

MR. WILLIAMS: ©No, Your Honor,

THE COURT: Well, thank you, gentlemen. I appreciate
your arguments, TI'll take this matter under advisenent
and let you all know something shortly. I hope that you

have a good afternoon.
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(Whereupon, the within hearing was
concluded at 3:09 p.m.)
{(*This transcript may contain quoted material.
Such material is reproduced as read or quoted by the

speaker.)
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