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STATEMENT OF ISSUE ON APPEAL 


 Is an arbitration clause unconscionable when it forces a consumer to pay a foundation 


repair company’s attorneys’ fees and costs of arbitration regardless of the arbitration’s outcome? 


STATEMENT OF THE CASE 


 On December 27th, 2022, the Plaintiff filed suit in Charleston County Common Pleas in 


relation to the Respondent’s alleged defective foundation repair work as well as fraudulent 


misrepresentation in relation to the Respondent’s purported overpromising of what it could 


achieve.  (R. ___)   On January 25th, 2023, the Defendant moved to compel arbitration. (R. ___).  


On September 8th, 2023, the Court held a hearing on Defendant’s motion and heard from both 


parties, where the Appellant argued that the arbitration clause was unconscionable due to the 


one-sided attorney’s fees and costs provision.  (R. ___).  On October 18th, 2023, the Court 


entered a form order granting Defendant’s motion and directing Defendant to thereafter submit a 


formal proposed order.  (R. ___)   On October 27th, Plaintiff filed a motion to amend judgment 


pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure.  (R. ___)   On November 


2nd, the Court entered an order granting Defendant’s original motion to compel arbitration, 


appearing to not address the motion to amend.  (R. ___)   On November 10th, the Appellant filed 


a motion to reconsider this second order.  (R. ___).  This motion was heard on June 20th, 2024. 


(R. _____).  The Court thereafter entered a form 4 order denying the motion to amend.  (R. ___).  


This appeal followed and was served on Respondent on August 8, 2024. 


STANDARD OF REVIEW 


Arbitrability determinations are subject to de novo review. Simpson v. MSA of Myrtle 


Beach, Inc., 373 S.C. 14, 22, 644 S.E.2d 663, 667 (2007) (citing Wellman, Inc. v. Square D 


Co., 366 S.C. 61, 67, 620 S.E.2d 86, 89 (Ct.App.2005)). 
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ARGUMENT 


1. Facts 


 The Appellant is a wheelchair-bound individual who sought repairs to her foundation.  


The Respondent is a self-described foundation repair company who describes themselves as 


“foundation experts” and whose website features a “lifetime guarantee” emblem.  (R. ____, 


Appellant’s amended memorandum opposing arbitration, p. 3).  


 On July 20th, 2021, the Appellant signed an agreement with Respondent wherein 


Respondent agreed to repair Appellant’s foundation.  (R.____, Respondent’s exhibit to motion to 


compel arbitration, hereinafter “Agreement”).  Appellant’s complaint alleges that after paying 


Respondent in full, Respondent failed to repair her foundation as agreed and further made it 


worse while refusing to issue a refund.  (R. ____).  Appellant’s complaint further alleged fraud 


by misrepresentation in that Respondent misrepresented what their work would accomplish in 


the first place.  Id. 


 Respondent filed a motion to compel arbitration, and specifically enforce an arbitration 


clause in the agreement that contained, at the end, “all costs and expenses of arbitration, 


including CNT Foundation, LLC’s attorneys’ fees, shall be paid by owner/owner’s rep.” 


(original in all caps).  (R.___, Agreement p. 3).  As stated above, the Appellant appeals the 


Circuit Court’s ruling granting Respondent’s motion to compel arbitration. 


2. The Circuit Court erred in compelling arbitration because the arbitration clause is 


unconscionable 


“General contract principles of state law apply in a court’s evaluation of the 


enforceability of an arbitration clause.” Simpson, at 24 (citing Munoz v. Green Tree Financial 


Corp., 343 S.C. 531, 539 (2001)).  If a court as a matter of law finds that a contract or clause 
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therein to be unconscionable the court may refuse to enforce the contract or may enforce the 


remainder thereof without the unconscionable clause. SC Code § 36-2-302(1). 


“Unconscionability has been recognized as the absence of meaningful choice on the part of one 


party due to one-sided contract provisions, together with terms that are so oppressive that no 


reasonable person would make them and no fair and honest person would accept them.” 


Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 554 (2004) (citing 


Fanning v. Fritz's Pontiac–Cadillac–Buick, Inc., 322 S.C. 399, 403 (1996)).   


Whether a contract is unconscionable depends on all the facts and circumstances of a particular 


case. Holler v. Holler, 364 S.C. 256, 269 (Ct.App.2005).   


 The two factors needn’t be present to the same degree, as: 


“the agreement may be judged on a sliding scale: the more substantively oppressive the 
contract term, the less evidence of procedural unconscionability is required to come to the 
conclusion that the term is unenforceable, and vice versa. In an exceptional case, 
however, a court may find that a contract provision is so outrageous as to warrant holding 
it unenforceable on the grounds of substantive unconscionability alone” 
 


 Damico v. Lennar Carolinas, LLC, 437 S.C. 596, 612, 879 S.E.2d 746, 755 (2022), reh'g denied 


(Nov. 17, 2022), cert. denied, 143 S. Ct. 2581, 216 L. Ed. 2d 1192 (2023) (quoting 17A Am. Jur. 


2d Contracts § 272).  


 


a. The Appellant lacked meaningful choice in entering into this contract and 


arbitration clause 


Absence of meaningful choice “generally speaks to the fundamental fairness of the 


bargaining process in the contract at issue.” Simpson, at 25. In determining the absence of 


meaningful choice, “courts should consider, inter alia, the relative disparity in the parties’ 


bargaining power, the parties’ relative sophistication, whether the parties were represented by 
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independent counsel, and whether the plaintiff is a substantial business concern.” Smith v. D.R. 


Horton, Inc., 417 S.C. 42, 49 (2016) (quoting Munoz, at 541 (2001) (internal quotation marks 


omitted).  


Contracts of adhesion are standard form contracts offered on a “take-it-or-leave-it” basis 


with terms that are not negotiable. Simpson, at 26-27 (citing Munoz, at 541). While not per se 


unreasonable, contracts of adhesion are viewed with “considerable skepticism because they give 


rise to considerable doubt that any true agreement ever exited to submit disputes to arbitration.” 


Smith at 49 (quoting Simpson, at 26-27).   


 Plaintiff lacked meaningful choice in entering into this arbitration agreement. The 


agreement was formed between a homeowner and a foundation repair company billing 


themselves as “foundation experts” whose website features a prominent “lifetime warranty” 


emblem.  (R. ____).  Plaintiff, like the homebuyer in Kennedy, is unsophisticated as to the 


requested repair work and holds inequal bargaining power compared to this foundation repair 


company. See Kennedy v. Columbia Lumber & Mfg. Co., 299 S.C. 335, 343 (1989) (holding that 


“a modern buyer of new residential housing is normally in an unequal bargaining position 


against the seller.”); Sapp v. Ford Motor Co., 386 S.C. 143, 147-48 (2009) (“courts have shifted 


from following the doctrine of caveat emptor (‘let the buyer beware’) to the doctrine of caveat 


venditor (‘let the seller beware’)”). The agreed-upon work was especially important to Plaintiff, 


as she is wheelchair-dependent and her foundation problems made remaining in a static position 


difficult, frustrating everyday tasks like chopping vegetables.  See (R. ___, Plaintiff’s amended 


memo opposing arbitration, p. 3).  Thus, a solid foundation to her home is a “necessity” just like 


automobiles were to the plaintiff in Simpson.  See Simpson, at 26.  
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 Even though the Respondent cleverly required a customer to initial “I’ve had the option 


to negotiate and change this contract,” the contract nevertheless is clearly a “standard form 


contract” offered on a take-it-or-leave-it basis, with everything typed out leaving only blanks 


available for specific customer information and price, just like the scenario in Damico.  437 S.C. 


at 614. “A determination of whether a contract is unconscionable depends upon all the facts and 


circumstances of the case.”  Id, at 611. 


b. The terms of this arbitration clause are so one-sided and oppressive that no 


reasonable person would accept them 


 The terms of this arbitration agreement are oppressive and one-sided on their face, as it 


requires the homeowner to pay the legal fees of both parties in arbitration regardless of who 


prevails. The agreement provides that “All costs and expenses of arbitration, including CNT 


Foundation, LLC’s attorneys’ fees, shall be paid by Owner/Owner’s rep.” (original in all caps). 


Thus, even if Plaintiff were to recover the entire amount of the contract (approximately $11,000), 


she might end up losing money to support Defendant’s legal expenses in asserting a meritless 


defense.  This one-sided fee provision obviously lacks mutuality, which is a “paramount 


consideration” in determining the second prong of unconscionability.  17A Am. Jur. 2d 


Contracts § 272.  


In other states, one-sided attorney fee arrangements such as the instant one have been 


held unconscionable. In Sosa v. Paulos, 924 P.2d 357 (Utah 1996), a patient who underwent 


knee surgery was required to sign an arbitration agreement. Under the agreement, if the arbitrator 


awarded the patient less than half of his/her initially-sought amount, the patient would be 


responsible for the doctor’s attorneys’ fees along with arbitration fees and other costs. The Court, 


separately from its consideration of contract formation process, found the clause to be wholly 
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unconscionable, stating “[w]e find no precedent in law for the award of attorney fees to the loser 


in malpractice arbitration, and we hold that such a contractual term embedded in a non- 


negotiated agreement is not only substantively unconscionable but against public policy.” Id at 


362. See also Carmona v. Lincoln Millennium Car Wash, Inc., 226 Cal.App.4th 74, 88 (Cal. Ct. 


App. 2014) (holding that a one sided attorney fee provision was “oppressively one-sided an 


unenforceable as written”); Ajamian v. CantorCO2e, L.P., 203 Cal.App.4th 771, 799 (Cal. Ct. 


App. 2012) (a clause requiring an employee but not an employer to pay both parties’ attorneys’ 


fees unconscionable because it was not mutual).   


CONCLUSION 


 For the reasons set forth above, this Court should reverse the circuit court’s order 


granting Respondent’s motion to compel arbitration because the arbitration clause is 


unconscionable. 


 Respectfully submitted,   
  
 /s/ Daniel Summa     
 _________________________________ 
 Daniel Summa 
 Summa Law Firm, LLC 
 3 Broad Street, #301 
 Charleston, SC 29401 
 843-277-9665 office 
 843-806-2920 fax  
 daniel@summalawfirm.com 
 
 Attorney for Appellant 
 
 
 
November 6, 2024 
Charleston, SC                                               
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