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1 

2 

THE COURT All rlght Llmehouse versus 

Hulsey part two We got I guess a contlnued renewal 

2 

3 for a motlon for a contlnuance WhlCh wlll last untll the 

4 day I dle I'm convlnced ln thlS case 

5 So we got a deal wlth that, and lt says we 

6 wlll have motlons to be flled ln the next week to stay 

7 the case I don't know that I ever got anythlng but I 

8 klnd of got thlS letter that you sent me -- let's see 

9 Mr Hood sent -- I thlnk then I got one from Mr Lewls 

10 about thlS McCall versus IKON case saylng It'S changed 

11 the procedure for damages case 

12 I'll hear you out on that I guess that's 

13 what we need to deal wlth flrst so whose argument? 

14 Mr LeW1S? That dldn't really seem to me to get 

15 

16 

addressed ln that case It was klnd of llke one of those 

lssues llke hearsay lf nobody obJects lt comes ln 

17 don't see where anybody ever obJected 

18 I read that case a couple tlmes and lt 

19 doesn't look llke to me llke the Court ever sald Oh 

20 thlS lS a new procedure you follow ln damages cases 

I 

21 It's Just nobody obJected and they Just dealt wlth what 

22 got ralsed on appeal 

23 

24 

MR LEWIS Well let me go through -- I'm 

the new person to thlS case I represent Mr Hulsey and 

25 the Hood Flrm represents the practlce and so belng new 
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3 

1 to lt I'm pretty exclted about lt and what I want to do 

2 lS look at somethlng about thlS case because, Your Honor 

3 ln all the cases that you come up and you say we're here 

4 agaln here we are agaln lt wlll never dle and all those 

5 thlngs and I say well there lS a good reason for that 

6 And the good reason for that lS thlS lS an amazlng 

7 

8 

rullng the default 

THE COURT 

It's amazlng 

I know But lt'S somethlng I am 

9 bound wlth 

10 MR LEWIS I know you dldn't do lt but lt'S 

11 amazlng but lt does lead us to what we're dOlng and why 

12 we're here so would you brlng up the tlmellne startlng 

13 wlth ten and what all I want to show on thlS one lS, and 

14 lt'S lmportant 14 through 18 lS the tlme perlod we're 

15 deallng wlth That's a month and three days and for a 

16 month and three days the most strlngent the most 

17 radlcal rullng lS made agalnst a lawyer 

18 

19 

All rlght? And what else do we say about 

thlS? And thlS lS real lmportant too We move as we 

20 are requlred under the rule for a motlon to set aSlde 

21 

22 

23 

24 

the entry of default The plalntlff had a notlce for 

entry of default We had a motlon to set aSlde entry of 

default 

default 

We had a denlal by the trlal Judge to set aSlde 

He dldn't say entry of default he sald 

25 default, and he treated lt as a default Judgment and we 
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1 were sent to trlal on the damages 

2 That's an extremely lmportant pOlnt And the 

3 trlal Judge sald entry of default Well thlS Court has 

4 the obllgatlon to lnterpret default 'cause lt can mean 

5 default Judgment or entry of default and the only thlng 

6 before the Court was a motlon to set aSlde entry of 

7 default And lf all they're dOlng lS denYlng the motlon 
, 

8 to set aSlde default, there stlll has to be a motlon for 

9 default Judgment That's the rule That's wlthout any 

10 exceptlon That's the rule and there lS no motlon for a 

11 default Judgment there lS only Judge Pleper's order for 

12 the hearlng on the motlon to set aSlde default where he 

13 uses the word denlal of motlon to set aSlde default 

14 That lS not the way we're supposed to 

15 operate especlally ln a sltuatlon where you're dOlng 

16 probably the most strlngent the most radlcal thlng you 

17 can do to a lltlgant 

18 THE COURT The way I understand lt lS lf you 

19 don't answer ln tlme the party who sued you moves for an 

20 entry of default 

21 MR LEWIS That's correct 

22 THE COURT That got entered 

23 MR LEWIS The clerk enters lt 

24 THE COURT And then they move before Judge 

25 Pleper to set aSlde the entry of default 
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That's correct 

He den1ed that 

1 

2 

3 

MR LEWIS 

THE COURT 

MR LEWIS No Slr He den1ed a mot1on He 

4 sa1d the den1al of a mot1on to set aS1de default not the 

5 entry of default 

6 THE COURT What else would he be sett1ng 

7 aS1de 1f 1t wasn't the entry for default? 

8 MR LEWIS What he d1d was he went ahead 

9 then and ordered a damage hear1ng 

10 THE COURT That 1S what you do when you 

11 don't set aS1de the entry of default 

12 

13 

MR LEWIS 

THE COURT That's you what do when you don't 

14 set aS1de the entry of default 

15 MR LEWIS That 1S not correct You have to 

16 have a default Judgment before you can set a damage 

17 hear1ng The entry of default can be entered by the 

18 clerk and you have to have a Jud1c1al order glv1ng a 

19 

20 

21 

default Judgment You can look at the rule It says 

that w1thout except10n It says that 

Every treat1se says that You have an entry 

22 of default and then 1t becomes a mot1on for default 

23 Judgment and then 1t becomes a default Judgment There 

24 1S noth1ng 1n th1S record that glves a default Judgment 

25 noth1ng 
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1 And that's one th1ng that's on appeal and 

2 1t'S a really good p01nt and 1f you look at the rule 

3 you'll see that 1S exactly what 1t says 

6 

4 THE COURT D1dn't I already rule on th1S one 

6 

7 

8 

MR LEWIS 

I hope --

THE COURT 

No Slr I don't know that you 

I thought I ruled aga1nst you one 

9 t1me on th1S 

10 

11 

12 

MR LEWIS And 1t says -- llsten to th1S 

number C excuse me, default 55(c) For good cause 

shown a Court may set aS1de entry of default Okay? 

13 And 1f a Judgment by default has been entered may 

14 llkew1se set 1t aS1de 1n accordance w1th Rule 60(b) 

15 That rule 55(c), sets up two procedures that must happen 

16 before you can go to a damage hear1ng one there must be 

17 an entry of default and two there must be a Judgment 

18 of default That's what 1t says no matter how you read 

19 1t no matter how you llke 1t no matter anyth1ng 

20 That's what 1t says 

21 

22 

In th1S case that d1d not happen 

let's see what the process for default would be 

Now 

SerV1ce 

23 of compla1nt, passage of t1me request for entry of 

24 default entry of default by the clerk At that t1me you 

25 have a r1ght for a mot1on to set aS1de entry of default 
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1 under Rule 55 whlch lS good cause shown, good cause 

2 

3 

shown If you don't do that then the plalntlff makes an 

appllcatlon for default Judgment There lS a hearlng on 

4 that the Judge rules you can move to have that set 

5 aSlde, but you're under Rule 60(b) but If that lsn't set 

6 aSlde or If you do not move the Judge orders and asks 

7 for notlce of a damage hearlng and you have a hearlng on 

8 the damages 

9 That's what lS supposed to happen It dldn't 

10 happen In thls case and you can read the rules and that 

11 

12 

lS what It says You have to have an entry of a Judgment 

by default There has to be a Judgment by default It 

13 lsn't here 

Turn on over there Jamle Here lS what 14 

15 happens In thls case Oh the process we dld not get a 

16 hearlng on to set aSlde entry of default Judgment We 

17 dldn't get an appllcatlon for default Judgment We 

18 dldn't get a hearlng on the appllcatlon for default 

19 Judgment 

20 Judgment 

21 

We had no rullng on a motlon for default 

Now thls lS lnterestlng Judge Pleper --

22 can you turn over to that sllde Jamle next on over 

23 Judge Pleper In hls order says that -- hard to read 

24 there but he says as a practlcal matter these factors 

25 are relevant under both rules That lS mlstake 
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1 excusable neglect newly d1scovered eV1dence or 

2 m1sconduct He says that, 1n h1S order Rule 60(b) he 

3 says that 1S what 1S requ1red and then he says under 

4 e1ther 55(c) or 60(b) as a pract1cal matter these 

5 

6 

7 

8 

factors are relevant under both rules 

not true 

What does our Supreme Court say? No, that's 

Slmply not true 

THE COURT Well, look I'm 100k1ng at 55 

9 all r1ght? And the way I understand th1S process and 

8 

10 I've been d01ng 1t for the last number of years you f1le 

11 

12 

13 

a compla1nt aga1nst somebody They got 30 days to answer 

If they don't answer you glve not1ce to the clerk 

that more than 30 days have passed You do that 1n the 

14 form of an aff1dav1t and ask them to -- they call 1t 

15 

16 

enter h1S default upon the calendar They call 1t entry 

of default So that entry of default 1S 1n place All 

17 r1ght? 

18 To then get a Judgment by default you have 

19 to f1rst have the entry of default so once the entry of 

20 default 1S 1n place you then get to go and get a 

21 Judgment by default, and 1f your cla1m 1nvolved 

22 llqu1dated damages, the Judge Just enters that 1n But 

23 1f 1t doesn't 1nvolve llqu1dated damages then you have 

24 to have a hear1ng for damages to get your Judgment by 

25 default 
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1 Now 1f the party has made some appearance 1n 

2 the 1nter1m then you got to glve them at least three 

3 days' not1ce that you're gOlng to have that Judgment by 

4 default and 1f you put 1n a demand for a Jury tr1al at 

5 that p01nt then they get a Jury tr1al on the damages 

6 but that gets you your default Judgment and that 1S the 

7 status and that 1S where we're at 

8 Now 1n the meant1me after that entry of 

9 default 1S entered pr10r to the Judgment of the default 

10 Judgment that 1S the number f1gure that's put 1n there 

11 1S entered they can seek to set aS1de that entry of 

12 default and that 1S a 55(c) standard 

13 On the other hand 1f they have not made an 

14 appearance and have sought an entry of default 1n a 

15 Judgment the money -- the dollar f1gure gets 1nvolved 

16 1n other words and the Judgment by default -- the 

17 default Judgment gets entered to then set that aS1de 

18 you have that h1gher 60(b) standard come 1nto effect and 

19 that 1S where you can argue Well Judge P1eper maybe he 

20 appl1ed the wrong standard or not 

21 But where we're at r1ght now 1n th1S case as 

22 I understand 1t 1S we had the entry of default entered 

23 Mr Hulsey appl1ed to the Court to ask h1m to set aS1de 

24 that entry of default Judge P1eper den1ed that and 1t 

25 was sent to me to conduct a default damages hear1ng 
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1 Mr Hulsey has asked for a Jury tr1al on that and that 

2 1S where we're at r1ght now 1S at the 55(b)2 stage 

3 seek1ng a default Judgment 

4 MR LEWIS No you're slmply, I beg to 

5 d1ffer w1th you A default -- you want to say that 

6 the--

7 THE COURT There has been no default 

8 Judgment entered yet 

9 MR LEWIS That's correct 

10 THE COURT The only th1ng we've had so far 

IllS the entry of default the den1al of a mot1on to set 

12 aS1de the entry of default and now we're gOlng to have 

13 the tr1al to determ1ne whether the amount of the default 

14 Judgment Is that not where we're at? 

15 MR LEWIS You are correct We're supposed 

16 to have a tr1al for the amount of the default Judgment 

THE COURT 

18 MR LEWIS That's what you sa1d and I 

19 agree 

20 THE COURT Is that where we're at? 

21 MR LEWIS Yes Slr But the problem 1S you 

22 used default Judgment Default Judgment 1S not entry of 

23 default 

24 THE COURT No that was entered by somebody 

25 else 
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1 MR LEWIS R~ght That's r~ght So the 

2 next step ~s get a default Judgment and then you go to 

3 damages 

THE COURT No no no no The default 

11 

4 

5 

6 

Judgment ~s the damages Once the Jury says Th~s ~s the 

dollar amount that ~s your default Judgment I d~sagree 

7 w~th your read~ng that there ~s an ~nter~m stage ~n 

8 there 

9 

10 

11 ~t 

MR LEWIS 

THE COURT 

There has to be 

No Where ~s ~t? I don't see 

We go from 55(a) to the entry of default to 55(b) 

12 where ~t says Judgment by default may be entered ~n one 

13 of two ways (B)l ~s ~f you have a l~qu~dated damages 

14 compla~nt b(2) ~s ~f you have all other cases that ~s 

15 you're seek~ng money damages or you're seek~ng some sort 

16 of equltable rellef you go to b(2) WhlCh ~s where we re 

17 at to seek the b(2) default Judgment 

18 That's where I am of the op~n~on we are at 

19 ~s to seek the default Judgment ~n other words to 

20 ascerta~n the amount of money to be awarded, ~f any 

21 aga~nst Mr Hulsey for a default Judgment 

22 MR LEWIS All r~ght And ~t says ~n that 

23 f~rst sentence In all other cases the party ent~tled to 

24 a Judgment by default shall apply to the Court therefore 

25 THE COURT Okay 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1sn't one 

MR LEWIS 

THE COURT 

MR LEWIS 

You have to 

Where 1S that appl1cat10n? 

I don't know 

There 1sn't one There Just 

apply We have to get not1ce 

There 1sn't one of those and that 1S what I'm say1ng 

After you flght over the 

THE COURT You're suggest1ng to me that 

there 1S another step that they have to do to get a 

hear1ng Well I don't bel1eve there 1S When we go 

10 from the entry of default to a default Judgment the 

11 attorney usually contacts the Court or the clerk and 

12 asks to have 1t set for a default damages hear1ng All 

13 r1ght? 

12 

14 If a party has made an appearance you got to 

15 glve them at least three days not1ce for that under 

16 55(b)2 and so 1f Mr Hulsey 1S glven not1ce so that he 

17 can show up and he can contest to the extent the rules 

18 allow h1m to contest the entry or the amount of the 

19 damages to be awarded aga1nst h1m 

20 MR LEWIS The party ent1tled to a Judgment 

21 by default shall apply to the Court therefore 

22 There hasn't been an appl1cat10n and we say 

23 that that 1S requ1red because as soon as that appl1cat10n 

24 comes 1n we can then move to have that -- under 60(b) 

25 we can then move 1nstead of wast1ng all the Court's t1me 
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1 

2 wlth you 

THE COURT See that lS where I dlsagree 

At that pOlnt lf -- before the default 

3 Judgment lS entered lf you flle an appllcatlon to set 

4 aSlde -- or you flle a motlon to set aSlde that lssue 

5 that lS a 55(c) hearlng at that pOlnt and lt's a lower 

13 

6 standard than a 60(b) 60(b) gets flled after the money 

7 Judgment lS entered 

8 MR LEWIS No Slr I thlnk you can flle 

9 60(b) any tlme there has been an order and lf there lS 

10 an order --

11 THE COURT But there has been no order to 

12 set aSlde at that pOlnt because the only thlng that lS ln 

13 the record at that pOlnt lS an entry of default 

14 

15 

16 

17 

MR LEWIS That's correct because there lS 

no appllcatlon for default Judgment We're gOlng around 

ln a clrcle You and I Just don't see the rules the 

same I thlnk that because of thlS belng such a strlct 

18 punlshment such a harsh result I thlnk that the rule lS 

19 read to glve everybody every chance to get out of lt 

20 case has usually a 55(c) motlon to get out of lt and a 

21 60(b) 

22 THE COURT 

23 I've never seen lt 

24 MR LEWIS 

I agree but you usually don't 

Most of the tlme the 55(c) lf 

25 you lose the 55(c) you're not gOlng to Wln a 

00013 

No 



14 

I 

1 60(b) mot1on because a 60(b) mot1on 1S a more str1ngent 

2 standard as you have sa1d However there 1S a t1me 

3 per10d 1n between them that someth1ng fraud or someth1ng 

4 else happens you could W1n the 60(b) I even after 10slng 

5 the 55(c) 

6 THE COURT Theoret1cally 

7 MR LEWIS And the quest10n 1S now do we 

8 have to go all the way -- let's suppose no one moves 

9 under 55(c) because -- he's made an appl1cat1on for 

10 default Judgment and then the guy moves to say no I 

11 should be out of 1t I should not be allowed -- I should 

12 be allowed to answer 

13 Now he's made an appl1cat1on for a default 

14 Judgment and the guy has come 1n and sa1d Hey I want 

15 to get out of th1S default Judgment What standard do 

16 you use? The Court uses 60(b) 

17 THE COURT What d1d P1eper use when he was 

18 rul1ng on sett1ng aS1de the 1ssue of default? D1d he use 

19 good cause or d1d he use excusable neglect? 

20 MR LEWIS R1ght there 1t 1S The cr1ter1a 

21 for obta1n1ng rel1ef from a default Judgment requ1res a 

22 show1ng of a m1stake excusable neglect newly d1scovered 

23 eV1dence or a m1sconduct of a party 

24 THE COURT Well that 1S the correct 

25 statement of the law but 1t may not be the correct law 
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1 to apply to what he had before h1m 

MR LEWIS That's r1ght Go to the next 

sentence That 1S a problem As a pract1cal matter 

2 

3 

4 these factors are relevant under both rules That 1S not 

5 true 

6 THE COURT Well when you're argue that 1n 

7 front of the Court of Appeals I guess he won't be on 

8 

9 

that panel He's the one that wrote 1t 

MR LEWIS He wrote 1t and then he was 

10 tr1cky when he slgned the order and at the end of the 

11 order he den1ed the mot1on to set aS1de default He 

12 d1dn't 1dent1fy whether 1t was an entry of default or a 

13 default Judgment 

14 THE COURT Well I suppose at that p01nt 1t 

15 doesn't matter 1f he 1dent1f1ed because at that p01nt he 

16 only had an entry of default aga1nst h1m because no 

17 default Judgment had been entered to that p01nt So he 

18 at that p01nt had a mot1on to set aS1de an entry of 

19 default and he should have used a 55(c) standard of good 

20 cause 

21 MR LEWIS I agree but he d1dn't and that 

22 1S--

23 THE COURT I know Okay So we're on p01nt 

24 on that 

25 MR LEWIS We agree 
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1 

2 

3 

4 

THE COURT 

MR LEWIS 

THE COURT 

MR LEWIS 

I can't overrule Judge Pleper 

Well you can on thls case 

How? 

The best way to do that and 

5 because you belleve that and I appreclate that, lS to 

16 

6 glve us a stay so we can go flnd out whether you or Judge 

7 Pleper lS rlght and that lS okay wlth me 

8 Judge Pleper lS wrong and you're rlght and 

9 I'll show It to you and I want to do that and that lS 

10 what you should do Why should we waste thls Court --

11 all the courts at least Chlef Justlce Toal tells me 

12 you're out of money and here we're gOlng to go for a 

13 week or two week trlal on somethlng that you obvlously 

14 dlsagree wlth Judge Pleper upon and all we need to do lS 

15 stay It and the Courts that have looked at thls sort of 

16 thlng agree 

17 Let's look -- Jamle can you get over to 

18 reasons for a stay on the last page? 

19 A stay has been employed In a varlety of 

20 Clrcumstances to permlt resolutlon of controlllng lssues 

21 In another pendlng proceedlng That hlts rlght on us, 

22 rlght In our noses where such a stay would best serve 

23 the lnterests of all partles lnvolved The flrst one 

24 hlts us rlght In the nose the second one lS appllcable 

25 And that way we can declde and someone can tell us what 
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1 1S the r1ght standard and d1d Judge P1eper do r1ght or 

2 are you r1ght Your Honor? I llke you be1ng r1ght 

3 THE COURT Have we got a copy of Judge 

4 P1eper's order? 

5 MR CISA Yes Your Honor I got 1t r1ght 

6 here and 1t won't take but a second to see that Judge 

7 P1eper used the 55(c) standard If you read from th1S 

8 page to the next page, you'll see exactly what he d1d 

9 And Judge we've been through th1S before on a pr10r 

10 mot1on 

11 

12 aga1n 

13 

THE COURT I thought so but I'll read 1t 

I'm 100k1ng at th1S 1n context and 1t 

17 

14 appears Judge P1eper appl1es good cause standard If you 

15 look on page seven 1t says Therefore the Court must 

16 determ1ne 1f the defendants have met the burden of 

17 demonstrat1ng good cause to th1S Court 

18 So you used a good cause standard That 

19 sect10n that you quoted down there he's quot1ng a 

20 he's quot1ng a Court of Appeals case 1n Wh1Ch they not 

21 he sa1d As a pract1cal matter these factors are 

22 relevant under both rules --

23 MR LEWIS Your Honor say1ng you used a 

24 good cause that 1sn't -- what d1d he do? Good cause has 

25 three elements 
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1 THE COURT It looks 11ke he focussed 1n on 

2 attorney error 

3 MR LEWIS That's correct and attorney 

4 error has noth1ng to do w1th Rule 55(c) good cause 

5 noth1ng at all 

6 THE COURT Well 1t'S the reason why he was 

7 late and that he computed the days wrong 

8 

9 

MR LEWIS 

THE COURT 

Here 1S what you look at 

Here 1S the problem that I am 

10 th1nk1ng out loud because good cause as I recall they 

11 say Well you look at the reason You look at how much 

12 t1me 1n fact actually d1d take place between the t1me 

13 you should have flIed and the t1me you flIed, and what's 

14 the preJud1Ce? It doesn't look 11ke there was -- I don't 

15 know--

16 

17 

18 

MR LEWIS There 1S no preJud1ce They ve 

It was 32 days That's adm1tted there was no preJud1ce 

how long the t1me was, 32 days There 1S no preJud1ce 

19 and the other one 1S a mandatory defense wh1ch was put 

20 1n 1t and 1t'S Just a pr1ma faC1e show1ng of a 

21 

22 

mer1tor10us defense That's all 

That 1S what's requ1red for good cause and 

23 1t'S r1ghtly so because under the federal rules they 

24 tr1ed to make 1t so 1t wasn't so harsh so someone that 

25 Just messed up -- and 1t doesn't matter whether you 
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1 forgot or whatever If you can show tlmlng of the 

2 mot lon, merltorlOUS defense degree of preJudlce because 

3 you marked lt on the wrong calendar whatever lt lS that 

4 lS supposed to be easy and he dldn't do that If you 

5 read hlS order he looked at 60(b) all through that 

6 order and he never says how he applled good cause not 

7 one tlme no deflnltlon 

8 He Just uses the words and then when he 

9 enters default he says Denles the defendant's motlon to 

10 set aSlde default 

11 Well he's supposed to be settlng aSlde so 

12 the only motlon before hlm lS to set aSlde the entry of 

13 default I've sald lt 12 dlfferent ways I don't know 

14 how to say lt any dlfferent 

15 

16 that 

17 

THE COURT 

MR LEWIS 

I'm not dlsagreelng wlth you on 

And so what I'm saylng lS we're 

18 gOlng to the -- I thlnk everybody has been very brlef 

19 We're gOlng to the Court 

20 THE COURT Have you got a date for your 

21 hearlng? 

22 MR LEWIS I don't thlnk we have a date yet 

23 but we have lt all brlefed and I showed you up there 

24 what lt says To permlt resolutlon of a controlllng 

25 lssue ln another pendlng proceedlng and why ln the world 
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1 the Court would go forward when they're hav1ng the 

2 constra1nts that they have when th1S can all be 

3 determ1ned 1n an appeal that lS currently on appeal 

4 Now what we've done -- and the lssue on 

20 

5 appeal lS a Jur1sd1ct10nal lssue because, of course he's 

6 

7 

already ruled on that I've always sa1d that he 

m1scounted It was a novel lssue and Mr Hulsey p1cked 

8 the wrong slde of a novel lssue and they held h1m 1n 

9 default 

10 happened 

11 

12 that 

13 

That Just lS hard to bel1eve but that lS what 

THE COURT Well you know, he can rule on 

MR LEWIS 

14 THE COURT But 55(c) says you got to 

15 cons1der good cause and that cons1sts of three th1ngs 

16 I only see one th1ng Wh1Ch we really focussed 1n on and 

17 that was the m1s-comput1ng of days 

18 

19 

MR LEWIS T1m1ng mer1tor10US defense and 

preJud1ce and he d1dn't ment10n any of those Now we go 

20 to lssues currently on appeal Jur1sd1ct10n the entry of 

21 default What standard d1d he use? Was 1t the wrong 

22 standard? Should 1t have been set aS1de under any 

23 standard? 

24 Then we have what we go 1nto now lS and we 

25 need gU1dance on 1t or we need to make sure the Court 
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1 understands the default damage hearlng procedure We 

2 dlsagree wlth the Court as you well recognlze and that 

3 has been all set up ln the appeal also For example 

4 they say -- you sald the case that you read doesn't say 

5 lt'S clear as you want to 

6 Well we looked out and we looked ln other 

7 places and here lS an example -- and thlS doesn't happen 

8 very often where you don't get any klnd of dlscovery 

9 you don't get to cross-examlne and so forth Usually 

10 that happens as lt dld ln the case we handed up to you 

11 WhlCh pOlnts out that Slnce lt wasn't dlsallowed and then 

12 put back ln but lt was allowed from the very beglnnlng 

13 lt doesn't mean much 

14 

15 

And here lS one on Maln a 55(c) hearlng wlth 

the exact same rules that we got In thlS case We flnd 

16 that the trlal court abused ltS dlscretlon ln refuslng to 

17 allow Brookstone to conduct dlscovery on the lssue of 

18 damages and refuslng to allow Brookstone to present 

19 eVldence at the hearlng on damages All the other cases 

20 around the country when you flnd them because there are 

21 not many there are none saylng you don't get dlscovery, 

22 they all say when lt'S denled and they appeal lt we get 

23 lt 

24 So that lS what the case -- and that lS what 

25 our memo says up there and why are we complalnlng? 
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1 We're compla1n1ng because we were llm1ted 1n the hear1ng 

2 

3 

4 

Our cross-exam1nat1on was llm1ted Experts were called 

w1thout d1sclosure We couldn't call w1tnesses No 

d1sclosure of w1tnesses Compl1ance w1th Rule 45 was not 

5 requ1red, not perm1tted to 1ntroduce eV1dence and 

6 pla1nt1ff offered facts beyond the compla1nt 

7 

8 

9 

10 

Those are some 1mportant p01nts and the most 

1mportant p01nt 1S to remember the Hayward case The one 

that everybody Jumps on was a pre-rule case It was a 

pre-rule case that we have now We have rules that have 

11 been tested all around the Un1ted States and so Hayward 

12 really doesn't control any more 

13 And let's Just take someth1ng that 1S k1nd of 

14 

15 

bas1c and see why we're so worr1ed 

offered facts beyond the compla1nt 

The pla1nt1ff 

Well he's supposed 

16 to be t1ed to the truth of the allegat10ns 1n the 

17 compla1nt That 1S what default 1S You take them as 

18 be1ng true If he wants to go out past that, that 1S at 

19 h1S own r1sk So we worry about that 

20 

21 

We worry about all these restr1ct1ons that 

have been put on We need to know Can we fully 

22 cross-exam1ne? Can we 1ntroduce eV1dence regard1ng 

23 damages? Can we call w1tnesses regard1ng damages? Can 

24 we offer expert w1tnesses regard1ng damages? Are we 

25 be1ng precluded from that? 
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1 

2 

3 

We f~led that mot~on up there as a mot~on to 

compel d~scovery and they say there ~s no d~scovery We 

say there ~s d~scovery So the Court f~rst needs to tell 

4 us ~s ~t true that even though ~t's supposed to be a 

5 full hear~ng on damages a complete hear~ng on damages 

6 ~s ~t true that we get no d~scovery? Why? Noth~ng ~s 

7 deemed adm~tted as to damages 

8 Is ~t Just a perfunctory th~ng where we go ~n 

9 w~th all our hands t~ed and let them tell the Jury that 

10 they get to get $10 and they get $10? Is that what ~t 

11 ~s? We need to know that but what ~s more ~mportant 

12 

13 

what ~s more ~mportant that's on appeal 

appeal ~s the scope of the damage hear~ng 

What's on 

Is there 

14 d~scovery? How much do you get to do at a hear~ng? 

15 

16 

That ~s on appeal That w~ll answer the 

quest10n So on appeal we have another central 1ssue 

17 Br~ng back that central ~ssue 

18 

19 

We have another to perm~t resolut~on of a 

controll~ng ~ssue 1n another pend1ng proceed1ng 

20 a controll~ng ~ssue of the standard We have a 

21 controll~ng ~ssue of the Jur1sd1ct10n We have a 

22 controll~ng ~ssue of the method of tr1al and of 

We have 

23 d~scovery and I don't know of anyth~ng ~n the world that 

24 would Just1fy go~ng forward at th~s stage and not wa~t~ng 

25 for all those quest~ons to be answered because you know 
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1 of all people they are r~ght before the Court of Appeals 

2 and the Supreme Court 

3 We ask for a stay If we don't have a stay 

4 we ask for a mot~on to compel d~scovery and ~f we don't 

5 have a mot~on to compel d~scovery, we ask for you to tell 

6 us what we are allowed to go ~nto the tr~al Is ~t go~ng 

7 to be the same hand ty~ng procedure that was done ~n the 

8 other tr~al? We Just need to know and we th1nk a stay 

9 ~s the most appropr1ate th1ng that could happen 

10 

11 

THE COURT 

MR CISA 

All r~ght Thank you 

May 1t please the Court Your 

12 Honor 

13 

14 

15 

16 

17 

18 

2006 

THE COURT 

MR CISA 

Yes, Slr 

Your Honor we f1led th1S case 1n 

I subm1t there 1S noth1ng novel about 1t noth1ng 

unusual about 1t noth1ng except10nal about 1t It's 

been a long road gett1ng to th~s p01nt I th1nk you read 

Rule 55 correctly Once the clerk enters default we're 

19 ent1tled to a Jury tr1al on damages 1f we made a demand 

20 and we made a demand pursuant to the rule 

21 The lead1ng cases Howard versus Hol1day Inn 

22 South Carol1na Supreme Court dec1s1on and the law hasn't 

23 changed Slnce 1t came down, and what they were grappl1ng 

24 w1th 1S what procedure to use relat1ve to a default 

25 damages hear1ng and th~s 1S what they say There are 
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1 three posslble approaches We could one allow damages 

2 to be determlned In an ex parte proceedlng denYlng the 

3 defendant any rlght to partlclpate part two, allow 

4 damages to be ascertalned after a full adversary contest 

5 lncludlng the rlght of the defendant to produce eVldence 

6 In rebuttal or In mltlgatlon or three allow damages to 

7 be ascertalned wlth defense counsel's partlclpatlon 

8 llmlted to cross-examlnatlon and Ob]ectlon to the 

9 plalntlff's eVldence We hold thlS thlrd approach as the 

10 proper one and approve lt for use In the Courts of thlS 

11 state 

12 There have been a number of Court of Appeals 

13 declslons that have come down relatlve to thlS case of 

14 Howard vs Hollday Inn and I've prepared a motlon In 

15 llmlne that I'll hand up The only thlng the subsequent 

16 cases baslcally say lS they reafflrm the Court of 

17 Appeals They tlghten up thlS declslon They say You 

18 can only cross-examlne as to damages You can't 

19 cross-examlne as to anythlng else You can't 

20 cross-examlne as to causatlon You can't cross-examlne 

21 as to anythlng else other than damages perlod 

22 Now the Supreme Court dealt wlth the lssue 

23 agaln In 1998 In a case called Roche s Young Brothers 

24 

25 

Inc and I've attached coples of these cases to my 

motlon In llmlne And agaln thlS lS what they say lt 
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1 lS well settled that by sufferlng a default the 

2 defaultlng party lS deemed to have admltted the truth of 

3 the plalntlff's allegatlons and to have conceded 

4 llablllty 

5 That's why you can't cross-examlne as to 

6 causatlon And they clte Howard versus Hollday Inn 

7 whlch lS the leadlng case that set the procedure and 

8 they also clte another case Schenck vs Natlonal 

9 Healthcare, Inc , WhlCh was a Court of Appeals declslon 

10 WhlCh slmply stands for the proposltlon you can't 

11 cross-examlne as to causatlon 

12 Those are the only two Supreme Court 

13 declslons but there are llke I say about three or four 

14 Court of Appeals declslons that I thlnk make lt very 

clear that you can only cross-examlne You can't 15 

16 lntroduce eVldence you can't call wltnesses You can 

17 only cross-examlne as to damages You can't 

18 cross-examlne as to causatlon The law lS very clear 

19 And they come up wlth thlS case Judge 

20 know when I read thlS case, when I got the motlon, I 

21 guess to stay and they clted thlS case of McCall vs 

You 

22 IKON When I read lt I sald The lawyer dldn't obJect 

23 The lssue wasn't dealt wlth by the Court of Appeals 

24 The default damages hearlng the defendant 

25 dld call a wltness but that wasn't an lssue ln thlS 
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1 partlcular case And what I dld was I called the lawyer 

2 that handled the case and I sald How dld you do that? 

3 

4 

He sald Plalntlff's lawyer never obJected 

The Judge never sald anythlng They Just let me do lt 

5 The plalntlff's lawyer messed up 

6 The Court of Appeals doesn't trump the South 

7 

8 

Carollna Supreme Court The South Carollna Supreme Court 

trumps the Court of Appeals Court of Appeals couldn't 

9 reverse the South Carollna Supreme Court as to thelr 

10 common law for the procedure relatlve to a default 

11 damages hearlng 

12 

13 

Judge as far as the motlon to stay we have 

the same arguments We had the same hearlng back before 

14 you several months ago because they flled a motlon to 

15 stay on January 27 2009 You by order of June 5 2009 

16 sald the defendant's motlon to stay pendlng appeal lS 

17 denled Case to proceed to trlal the week of September 

18 2 2009 as set by Judge Jefferson 

19 It ended up gettlng delayed because they made 

20 another request for a contlnuance because that was the 

21 day after Labor Day and lt was granted and lt was 

22 rescheduled but you've already heard all these 

23 arguments These arguments about Rule 55Judge Pleper 

24 clearly ln hlS order WhlCh I respectfully submlt 

25 you're bound by talks about Rule 55 standards and he 
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1 keeps talklng about 30 days late They were 100 days 

2 late 

3 

4 Judge Pleper 

In addltlon to that Judge, I went before 

Chlef Justlce Toal has lssued an oplnlon 

28 

5 flIed August 24 of 2009 and thls lS what she sald about 

6 

7 

Rule 55 and lettlng somebody out of default Appellants 

falled to show good cause Negllgence of an lnsurance 

8 company lS lmputed to a defaultlng Iltlgant and cannot 

9 cannot constltute good cause to relleve appellants from 

10 the entry of default and she cltes Robertson's versus 

11 Peterson same case Judge Pleper clted and she goes on 

12 to say Robertson versus Peterson stands for the 

13 proposltlon says observlng that the Courts of thls state 

14 have conslstently held that the negllgence of an attorney 

15 or lnsurance company lS lmputable to the defaultlng 

16 Iltlgant 

17 So we've got a brand new case where Chlef 

18 Justlce Toal lS saylng If the lnsurance adJustor lS 

19 negllgent or the lawyer lS negllgent It cannot 

20 constltute good cause and she cltes the same exact case 

21 that Judge Pleper clted I feel very comfortable wlth 

22 Judge Pleper's declslon but as I sald I respectfully 

23 submlt that you're bound by the declslon whether you llke 

24 It or not and you may not llke It and 

25 THE COURT Let me see your case there 
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2 

3 

4 

5 

MR CISA 

MR HOOD 

MR CISA 

Yes Slr 

Do we get the c1te of the case? 

I th1nk th1S came out of the 

advance sheet I don't really have the c1te 

THE COURT Th1S was f1led August 24th 

6 op1n1on 26709 R1chardson versus -- what 1S th1S P V 

7 Inc? 

8 Well I w1ll note that wh1le you're correct 

9 that the Ch1ef Just1ce does say that the Courts have 

10 cons1stently held the negl1gence of an attorney 1S 

29 

11 1mputable to the default1ng llt1gant of course that 1S 

12 really 1rrelevant because 1t Just so happens the 

13 default1ng llt1gant 1S an attorney 

14 

15 

MR CISA 

THE COURT 

R1ght 

So he can't really say he d1dn't 

16 know but beyond that 1t says The other Wham factors do 

17 not we1gh 1n favor of llft1ng the entry of default 

18 Appellants f1led a mot1on to set aS1de two months after 

19 the entry of default t1m1ng and the appellants have not 

20 asserted a mer1tor10US defense or argued that the 

21 respondent would not be preJud1ced 1f the entry of 

22 default 1S llfted 

23 Here as I understand the p01nt that 

24 Mr LeW1S and I agree on -- because 1t'S clear there 1S 

25 some maybe techn1cal errors we don't necessar1ly agree 
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1 on -- I thlnk Judge Pleper correctly sald good cause 

2 applles In hls order And he held -- and I don't express 

3 an oplnlon one way or the other whether or not he's 

4 correct on computlng the days the way he dld 

5 The problem as I see It now lS he dldn't 

6 dlscuss the lssue of merltorlOUS defense or preJudlce 

7 and you're supposed to welgh those three thlngs So even 

8 If you go well, you got the days wrong that's Just one 

9 of three thlngs, the tlmlng to set aSlde the entry of 

10 default If there lS one of three factors and I don't 

11 see In Judge Pleper's order where he dlscussed 

12 merltorlOUS defense or preJudlce to your cllent If hls 

13 set aSlde entry of default 

14 And maybe that's where y'all have some -- to 

15 worry about hls order gettlng overturned on appeal 

16 because Judge Pleper only dlscussed one of those three 

17 factors In hls order 

18 

19 

20 

21 

MR elSA I'm not sure It was argued As I 

remember the hearlng nobody argued cause They Just 

sald they weren't In default He kept saylng I'm not In 

default They kept saylng the case was moved to federal 

22 court and remanded and there has been no schedullng order 

23 lssued In state court whlch I have no clue what that 

24 means They kept argulng they weren't In default They 

25 were over 100 days In default and I got up and sald you 
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1 know, good cause lS good reason They haven't glven you 

2 a reason why they should set It aSlde and he agreed 

3 But all I suggest lS It'S a dlscretlonary 

4 rullng as I understand It, wlth the Clrcult court Judge, 

5 and maybe It lS the draw of the Judge oftentlmes or one 

6 Judge lS more lncllned to glve rellef under Rule 55 and 

7 another one lsn't but I submlt It'S a dlscretlonary 

8 rullng and you have to make an error of law 

9 But Judge thls case you know, to flle 

10 and llke I say you've heard these arguments before 

11 You denled them To flle a case In 2006 -- and I can't 

12 get a Jury trlal I Just need to get the case trled 

13 

14 

They flIed a motlon to compel 

compel back In January of '08 

15 denled It already 

They flIed a motlon to 

You ruled on It You 

16 Now I'm havlng to deal wlth motlon after 

17 

18 

19 

20 

21 

22 

23 

24 

motlon that are the same thlngs I Just want to get the 

case trled Wln lose or draw and I Just want to get It 

over wlth and out of my offlce and my cllent to stop 

call1ng me saylng When am I gOlng to court? 

It's got to be the oldest case In Charleston 

County I don't know when the Court of Appeals wlII hear 

It I don't understand exactly how they schedule thlngs 

I know how thls court schedules thlngs You're Just on a 

25 roster and you get your tlme when you get your tlme when 
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you come up But there 1S noth1ng unusual about th1S 1 

2 case They're Just try1ng to compl1cate and 1t'S not 

3 compl1cated 

4 The law 1S clear 1t really 1S and the 

5 dec1s1ons that have come down around on th1S area 

32 

6 noth1ng has changed Slnce '78 except to t1ghten 1t up to 

7 say what you can and cannot do and I can Slt here and go 

8 through cases I've put them 1n my mot1on 1n llm1ne and 

9 attached them and I've expla1ned them and I've served 

10 h1m w1th a copy of the mot1on I'm gOlng to hand 1t up 

11 but I ask that we be allowed my cl1ent be allowed, to 

12 get h1S day 1n court as you prev10usly ruled 

13 THE COURT All r1ght 

14 

15 

16 

MR JAMES HOOD Your Honor James Hood on 

behalf of Hulsey L1t1gat1on Group I J01n 1n Mr Lew1s' 

argument I wanted to put that on the record Th1S 1S a 

17 d1fferent case so we have an obl1gat1on to br1ng all 

18 those matters before the Court so you can rule on 1t so 

19 the record 1n th1S case 1S complete 

20 

21 

Second of all Your Honor there was a 

suggest10n that the answer was 100 days late If you 

22 look at Judge P1eper's order he says the answer should 

23 have been f1led on August the 5th I don't care where 

24 you do math but 1f you use August 5th as the date the 

25 answer was f1led and the mot1on that was f1led was the 
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1 29th when you look at that 1t'S very d1fferent 

2 At one p01nt Your Honor ment10ned the reason 

3 for the party be1ng 1n default as slgn1f1cant under Rule 

4 55(c) I subm1t to you that that 1S not correct Under 

5 Rule 55(c) the rel1ef 1S based upon the t1m1ng of the 

6 defendant's mot1on for rel1ef from the t1me they were 

7 entered 1nto default unt1l the t1me they asked to be let 

8 out not the 100 days how he wanted to count 1t 

9 The reason for be1ng 1n default whatever 

10 that may be 1S someth1ng to cons1der under 60(b) for 

11 excusable neglect That 1S where you say, Judge the 

12 reason I'm 1n default 1S because we calculated 1t th1S 

13 

14 

way That 1S excusable neglect That 1S 60(b) 

Instead the focus should be number one the 

15 t1m1ng of the defendant's mot1on for rel1ef Wh1Ch 1n 

16 th1S case the entry of default was ma1led on Thursday 

17 August 24 2006 The mot1on to set aS1de entry of 

18 default was f1led 1n the clerk's off1ce on Tuesday 

19 August 29th contemporaneous w1th an answer 

20 So before the Judge a mer1tor10US defense 

21 was present 1n the form of an answer they sought to have 

22 accepted 1t 

23 THE COURT Was a mer1tor10US defense 

24 presented to Judge P1eper and was a matter of 1ssue 

25 preJud1ce brought to Judge P1eper's attent1on? Because 
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lone lf lt wasn't argued before hlm that lS the problem 

2 and two lf he dldn't address lt ln hlS order WhlCh I 

3 don't see that he dld -- I don't know These appellate 

4 rules about whether or not you got to ask them to 

5 reconslder lt I don't know So dld anybody ask hlm to 

6 reconslder that order? 

7 

8 

MR CISA Yes 

MR JAMES HOOD Let me ask -- the questlon 

9 you asked was the lssue of preJudlce ralsed? Yes that 

10 was Judge Pleper asked Mr Clsa Was the preJudlce to 

11 your cllents? And Mr Clsa sald none 

12 

13 

14 

THE COURT That's preserved 

MR JAMES HOOD 

lS the merltorlOUS defense 

The other questlon we have 

I'll set down and look at my 

15 computer and let Mr LeW1S flnlsh ln Just a mlnute 

16 THE COURT Well If he dldn't dlSCUSS It ln 

17 hlS order I guess you got to ask hlm to reconslder lt 

18 I don't know about that 

19 Here's my problem I'm ln the uncomfortable 

20 posltlon of the dlscusslng the merlts of another Judge at 

21 the same level as I am or at least he was at that tlme, 

22 so the rules clearly prohlblt me from overrullng hlS 

23 declslon 

Even lf I thought lt was lncorrect you 24 

25 know -- and I don't know I don t know that I would have 
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1 made the same dec1s1on but that's not the standard The 

2 quest10n 1S I don't have -- the 1ssue 1S I don't have 

3 the author1ty to overrule h1m so that 1ssue 1S not up on 

4 appeal because you don't have the ab1l1ty to have an 

5 1nter1m appeal on that 1ssue 

6 So we had to go through the damages hear1ng 

7 1n order to be able to get that up on appeal So now 

8 that 1S up on appeal as well as the manner of conduct1ng 

9 a default damages hear1ng You know I conducted that 

10 tr1al the way that I thought the rules sa1d and that 

11 1S you deem those allegat10ns to be adm1tted 

12 You don't get to put up eV1dence and you're 

13 very llm1ted on your ab1l1ty to challenge the eV1dence 

14 

15 

16 

the other slde gets to put up That's the rules we've 

been operat1ng under That 1S the rules I conducted that 

tr1al on If they want to come back and say Well we 

17 changed the rules that 1S a whole d1fferent ball game 

18 

19 

As far as d1scovery goes I'm not aware you 

get d1scovery on that Maybe they do 1n other states 

20 and maybe they'll come back and say Well you get them 

21 1n th1S state but r1ght now I'm of the op1n1on that you 

22 don't So that 1S the way I'm conduct1ng that tr1al and 

23 that 1S the way we'll be gOlng on th1S one here 

24 As to whether or not I actually made proper 

25 rul1ngs at that t1me you know I d1d the best I can 
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1 Just llke you do every tr1al and I'm sure that I made 

2 some m1stakes along the way but somet1mes you do 

3 somet1mes you don't and most the t1mes you do It's 

4 Just a quest10n of whether 1t was so 1ncorrect that 1t 

5 causes the tr1al to be reversed 

6 I don't know but I can't th1nk about that 

7 too much because otherw1se you dr1ve yourself crazy So 

8 you Just rule you go on and you get the next f1le and 

9 you rule on that and then you go on 

10 Bottom llne 1S I'm not chang1ng 1n the 

11 m1ddle of the tr1al on th1S one I've ruled now about 

12 three d1fferent t1mes , I th1nk 1t'S clear maybe I 

13 wouldn't have made the same dec1s1on as Judge P1eper d1d 

14 but you know what? That's h1S case It's h1S rul1ng 

15 We move on 

16 Whether or not he analyzed 1t correctly 

17 that's for somebody else to dec1de I got a damages 

18 hear1ng to conduct I'm gOlng by the rules that the 

19 Court has la1d down and 1t'S gOlng to be Just llke the 

20 last t1me Y'all w1ll get to put up eV1dence You get 

21 to challenge what eV1dence they put up cross-exam1ne 

22 the1r w1tnesses but you don't get to contest the 

23 averments 1n the compla1nt 

24 They're deemed to be true and we'll let the 

25 Jury dec1de Just llke the last t1me as to how much 
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1 damages If any are to be awarded and then you can 

2 appeal It Just llke you dld the last one All rlght? 

3 So we're set for Monday mornlng I'm the 

37 

4 Judge quallfYlng the Jury and we're gOlng to quallfy the 

5 Jury and we wlll get gOlng Now the only dlfference lS 

6 they tell me Wednesday lS Veteran's Day so the 

7 courthouse lS closed on Wednesday So we'll do Monday, 

8 Tuesday we'll do as much as we can come back Thursday 

9 and flnlsh but Wednesday the courthouse lS closed 

10 because It'S a hollday and the county lS closed 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Whereupon the proceedlngs were concluded ) 
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