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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas

Hon. R. Scott Sprouse, Circuit Court Judge

Case No. 2019CP041942
Appellant Case No. 2023-001401

Natalie Zitek, individually, and on behalf of
all others similarly situated; .................................. Plaintiff,

V.

D. R. Horton, Inc., Jane Doe#1-10; and,

John Doe #1-50, .....ooiveiiiii Defendant
D.R. Horton, INC., «oeevvvvvuniiieeiiiione s Appellant,
V.

Ad&J Landscaping & Grading LLC, A/K/A AJ Landscaping
& Grading, Inc; Allpro Textures, LLC; Alpha Omega
Construction Group, Inc.; American Concrete and
Precast, Inc., A/K/A ACP Concrete, Inc.; A&J Framing,
Ine; Aipha EMM.C; A-Z, Inc.; Atlanta Floor Designs
Center; A Grade Above Others, LLC; Brand-Vaughn
Lumber Co., Inc.; BFK Builders, Inc; Builders
Designhouse, LLC; BMC EAST, LLC D/B/A Coleman
Floor, LLC; Builders Firstsource Southeast Group,

LLC, A/K/A Builders Firstsourse Inc.; Bravo Carpenters,
Inc.; Caryl Mechanics I1, Inc.; Caryl Mechanicals, Inc.;
Cannaday Siding and Gutter, Inc; Cortes Painting, LLC;
CBU Enterprises, Inc.; CPI Security Systems, Inc.; Dom
Group, LLC; Ferguson Enterprises, Inc.; Five Star





Construction Inc.; Five Star Foundations, LLC;
Galloway-Bell, Inc.; A/K/A Galloway-Bell, Inc. [l BGET
Floored, LLC; GBS Buildings Supply-Us LBM, LLC,
A/K/A GBS Building Supply, Inc.; General Shale Brick
Inc.; Greener Pastures, Inc. A/K/A Greener Pastures of
Aiken, Inc; IBP Asset, LLC D/B/A Blue Ridge Building
Products; JLS Masonry, Inc.; Kings Landscaping, LLC;
Landshapers, LLC; Lade-Danler, Inc.; Lansing Building
Products, Inc.; Long Heating & Air Conditioning, Inc.:
L&M Electric, Inc.; Manale Landscaping, LLC; MJ
Cowboys, LL.C; M&L General Construction, LLC.
A/K/A M&L. General Construction, Inc.; Mé&Lreyna
Construction, LLC; M&M Foundations, LLC; Nazareth
Builders, LLC, NB Contractors, LLC; Poinsett
Development, LLC; Poinsett Homes, LLC; P&T
Construction, LLC; P&L Enterprises, LLC; Probuild
Company, A/K/A Probuild Holdings, Inc.; Rite Rug Co.;
Rodney Howard Grading Co.; Sandlapper Concrete,
LLC; Sodfather, Inc.; Landscape Contractors; Stock
Building Supply, LLC; Topbuild Home Services, Inc,
A/K/A Gale Gale Contractors Service; Tucker Materials,
Inc., A/K/A Gypsum; UTM Enterprises, Inc.; Dupree
Plumbing Company, Inc.; Willow Tree Landscaping,
INC., e e, Third-Party Defendants,

of which Builder Services Group (f/k/a Masco Contractor

Services Central Inc. f/k/a Gale Industries, Inc. d/b/a Gale

Contractors Services) and IBP Assets, LL.C d/b/a Blue

Ridge Building Products are the ..............ccovevvvuneinnn.. Respondents.
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STATEMENT OF ISSUES ON APPEAL

I. The trial judge erroneously applied a standard of “clear and unequivocal” to the
parties’ contractual provisions requiring the Respondents to defend the Appellant against claims
concerning the Respondents’ work and provide insurance to protect the Appellant against those
claims.

2. The trial judge erred in finding that the Respondents® duties to provide the Appellant a
defense and insurance to protect it against claims concerning Respondents’ work were not “clear
and unequivocal” in the parties’ contracts.

3. The trial judge erroneously concluded that the Appellant was not damaged by the
Respondents’ breach of contract and refusal to defend the Appellant or pay its defense fees and
expenses or have their respective insurance companies do likewise.

4. The trial judge erroneously ruled that the duties to defend and provide insurance in the
parties’ contracts were not severable from the remainder of the contracts and enforceable.

STATEMENT OF THE CASE

On September 25, 2019, Plaintiff Natalie Zitek filed a Complaint against Appellant D.R.
Horton, Inc. as the developer of the Rose Hill subdivision in Anderson County. Plaintiff’s
counsel served it in 2020. The Complaint alleged vague construction defects and was open-ended
to allege more. The Plaintiff included unnamed Jane and John Does as sub-contractor co-
defendants and asked the Court to certify a class of all owners of the houses in Rose Hill. ROA
_Judge Cordell Maddox certified the class. ROA - Judge Sprouse later modified the class
certification to include two subgroups: (1) original owners who purchased from D.R. Horton, and
(2) those who purchased their homes from prior owners — “downstream purchasers.” ROA -

The class ultimately included approximately 220 homes.





Subsequently, the Plaintiff sent the Appellant a Notice and Opportunity to Cure dated
December 11, 2019, which implicated certain of both Respondents’ work. The Appellant moved
to compel arbitration. On January 27, 2021 Judge Maddox denied that motion. Meanwhile,
Covid 19 intervened. On February 23, 2022, the Appellant sued the Respondents and dozens of
other sub-contractors as third-party defendants. It sought recompense from them for their acts or
failures to act, contractual and equitable duties to indemnify, contractual duties to defend, and
contractua] duties to obtain insurance for the Appellant and name the Appellant as an additional
insured.'

The Respondents are Defendant Builder Services Group (f/k/a Masco Contractor Services
Central Inc. f/k/a Gale Industries, Inc. d/b/a Gale Contractor Services, improperly named as
TopBuild Home Services, Inc., a/k/a Gale Contractors Service) and Defendant IBP Assets, LL.C
d/b/a Blue Ridge Building Products. The Respondents are referred to as Gale and IBP,
respectively.

The case involved numerous sub-contractor parties, many discovery disputes in which the
Appellant repeatedly attempted to obtain the discovery necessary to clearly understand what
work was and was not being included for trial, ROA _, and motions by sub-contractors fo also
gain clarity as to what work was and was not being included for trial. ROA __ The Plaintiff did
not remove any claims from the case until July 20, 2023, six weeks before trial, when it filed a
Stipulation that, among other things, released claims concerning the Respondents’ work. The
Stipulation was filed at the direction of the Court and consistent with statements by the Plaintiff

at a hearing on April 21, 2023, ROA but the Plaintiff did not file a stipulation with regard to

2

the work performed by the Respendents with specifics until July 2023. ROA

' The Appellant asserted third-party claims against its sub-contractors, including contractual and equitable
indemnification, duty to defend, breach of contract, breach of warranties, contribution, and negligence. ROA

7





On the eve of trial, August 7 and 23, 2023, the Court granted summary judgment to the
Respondents on the Appellant’s Third-Party Complaint against them. ROA __ The Appellant
moved the Court to reconsider the Orders on August 7, 2023 and August 8, 2023, ROA ___; the
Court denied the motions. ROA___ The Appellant then served its Notice of Appeal on
September 6, 2023. ROA ____ Those summary judgment orders, FORM 4 and the two expanded

orders, are the summary judgment orders in the Notice of Appeal.?

? The Orders in the Notice of Appeal included the following, which copies of the Orders are included with the
Notice of Appeai. Appellant is moving forward on appeal with the Orders in numbers 1, 2, and 7 below.

D.R. Horton, Inc. appealed the following Orders of the Honorable R. Scolt Sprouse:

1. Form 4 Order granting Defendant Builder Services Group (f/k/a Masco Contractor Services Central Inc.
f/k/a Gale Industries, Inc. d/b/a Gale Contractor Services, improperly named as TopBuild Home Services,
Inc., a/k/a Gale Contractors Service) Motion for Summary Judgment dated and filed July 28, 2023 and the
expanded Order granting the same motion titled Proposed Order Granting Builders Services Group, Inc.
d/b/a Gale Contractor Services” Motion for Summary Judgment dated and filed August 7, 2023, as well as
the Order denying D.R. Horton, Inc.’s Motion to Reconsider and/or Alter or Amend the Order Granting
Third-Party Defendant Builders Services Group, Inc. d/b/a Gale Contractor Services® Motion for Summary
Judgment as to D.R. Horton, Inc.’s Third-Party Complaint dated and filed August, 18, 2023. Counsel for
the Appellant received written notice of entry of the Order denying reconsideration on August 18, 2023,

2. Form 4 Order granting Defendant IBP Assets, LLC d/b/a Blue Ridge Building Products Motion for
Summary Judgment dated and filed July 26, 2023 and the expanded Order Granting Motion for Summary
Judgment dated and filed August 23, 2023 granting the same relief, as well as the Order denying D.R.
Horton, Inc.’s Motion to Reconsider and/or Alter or Amend the Order Granting Third-Party Defendant IBP
Asset, LLC d/b/a Blue Ridge Building Products’ Motion for Summary Judgment as to D.R. Horton, Inc.’s
Third-Party Complaint dated and filed August, 18, 2023. Counsel for the Appellant received written notice
of entry of the Order denying reconsideration on August 18, 2023. On August 31, 2023, Appellant served
and filed a Motion for Reconsideration of the Expanded Order Granting Motion for Summary Judgment
filed August 23, 2023.

3. Order denying Defendant D.R. Horton, Inc.’s Motion to Decertify dated and filed July 19, 2023, as well as
the Order denying Defendant D.R. Horton, Inc.’s Motion to Alter or Amend Order Denying Motion for
Decertification dated and filed August 18, 2023. Counsel for the Appellant received written notice of entry
of the Order denying reconsideration on August 18, 2023,

4. Amended Scheduling Order dated and filed February 15, 2023. Counsel for the Appellant received written
notice of entry of the Order on February 15, 2023.

5. Order (untitled but addressing several issues) dated and filed May 8, 2023. Counsel for the Appellant
received written notice of entry of the Qrder on May 8, 2023.

6. Trial Plan Order dated and filed August 17, 2023. Counsel for the Appellant received written notice of
entry of the Order on August 17, 2023. Appellant’s Motion for Reconsideration was filed August 28, 2023,
and supplemented on August 31, 2023, by Defendant D.R. Horton, Inc.’s Brief in Support of Motion to
Reconsider Trial Plan Order.





Some of the other Third-Party Defendants moved for summary judgment in the fali of
2022 on the same basis as the Respondent’s Motions for Summary Judgment, ROA __,except
for the Plaintiff’s July 20, 2023 Stipulation that renounced claims against the Respondents. The
Court denied those motions by Order dated November 3, 2022. J udge Sprouse determined that
“there are genuine issues of material fact in the claims between the Defendant and Third-Party
Defendants,” precluding summary judgment and did not find that the provisions in those
contracts were not “clear and unequivocal.”

The Plaintiff and the Appellant seitled during trial. The only matters on this appeal are
the Court’s grant of summary judgment to the two Respondents Gale and IBP.

STANDARD OF REVIEW

The appellate court reviews the grant of a summary judgment motion de novo as to
matters of law. “When reviewing the grant of summary judgment, the appellate court applies the
same standard applied by the trial court pursuant to Rule 56(c), SCRP.” Savannah Bank, NA. v.
Stalliard, 400 S.C. 246, 250, 734 S.E.2d 161, 163 (S.C. 2012) (quoting Fleming v. Rose, 350
S.C. 488, 493, 567 S.E.2d 857, 860 (S.C. 2002)). “Summary judgment is appropriate when there
is no genuine issue of material fact such that the moving party must prevail as a matter of law.
To withstand a motion for summary judgment ‘in cases applying the preponderance of the
evidence burden of proof, the non-moving party is only required to submit a mere scintilla of
evidence.” Id. (quoting Hancock v. Mid-South Mgmt. Co., Ins., 381 S.C. 326, 330, 673 S.E.2d
801, 803 (S.C. 2009)).

SUMMARY OF FACTS

7. Form 4 Order dated and filed August 18, 2023, denying all pending Motions to Reconsider by all parties,
Counsel for the Appellant received written notice of entry of the Order denying reconsiderations on August
18, 2023.





Because the Plaintiff and the Appellant settled, no homeowner is involved in this appeal.
The case is between the Appellant as a residential real estate developer and the Respondents as
two of its sub-contractors whose work was brought into question. This appeal is not a consumer
protection case and does not involve any home purchasers or consumer contracts.

This appeal is between sophisticated businesses. It involves the ruling of Judge Sprouse
granting summary judgment to the Respondents and denying the Appellant its contracted-for and
paid-for claims for defense or defense fees and expenses, and protection as an additional insured.
Fundamentally, this is an allocation of risk case between sophisticated businesses. The Appellant
and the Respondents entered into contracts in which the Respondents agreed to perform certain
construction services, agreed to defend the Appellant against claims concerning the
Respondents’ work or pay the Appellant’s defense fees and expenses, and agreed to provide
insurance to the Appellant via additional insured policy provisions in exchange for the Appellant
paying compensation for all of these obligations. No one forced the Respondents to sign these
contracts and they have not repaid the Appellant one dime of what the Appellant paid the
Respondents. This case is about businesses that determined how risk would be allocated among
themselves and who would be responsible to defend against and cover claims.

The contracts at issue involve indemnification, duty to defend, warranty, and additional
insured provisions. The Respondent IBP’s obligations are contained in a printed form agreement
titled “South Carolina Independent Contractor Agreement (‘ICA”).” Section 10 concerns its
indemnification and duty to defend obligations. Section ] I requires IBP to provide insurance for
those obligations and to name the Appellant D. R. Horton as an additional insured. ROA. -
Respondent Gale’s contractual provisions are contained in an Addenda that also includes

indemnification, duty to defend, and additional insured provisions. ROA __ Both Respondents
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admitted that they had performed work at Rose Hill and that the work they performed was
included in the Plaintiff’s July 2023 Stipulation. ROA __ Both of the Respondents” work was
also included in the Plaintiff’s December 11, 2019 Notice and Opportunity to Cure.

Insurance and duties to defend are more than theoretical in this case. They are critical
because the Appellant was left by the Respondents to fend off all the Plaintiff’s claims by itself
after the Respondents and their respective insurance companies failed to provide the Appellant a
defense. The claims included the claims in the Notice to Cure and the Plaintiff’s Complaint,
which was deliberately open-ended to expand the universe of claims. The Appeilant spent
considerable money on attorneys’ fees and expenses during four years of complex and difficult
class-action litigation defending against the claims relating to 220 houses, and requiring the
Plaintiff to provide discovery and evidence of its claims — including those regarding the
Respondents® work. The Court was well aware of the many hearings and motions regarding
discovery disputes, depositions, on-site inspections, motions to compel discovery, motions for
more definite statements and other activities in which the Appellant engaged to defend against
the claims the Plaintiff identified in her Notice to Cure and Complaint.

The Appellant suffered reputational harm, as well.

It is a supreme irony—and injustice—that it was through the Appellant’s shouldering of
the defense of the Respondents’ work that the Plaintiff finally stipulated the Respondents out of
the case, and yet the Respondents have failed and refused to live up to their contractual
obligations to provide that defense for the Appellant or have their insurance companies provide

it.
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Respondent IBPs work consisted of gutters, attic insulation, and door hardware. ROA
(Court’s Order, 8/23/20223). IBP is a sophisticated contractor. IBP knew what its obligations
were, including its obligations to indemnify, defend, and insure.

According to the Appellant’s vendor spend reports and the Respondent Gale’s
admissions, Respondent Gale’s work included “installing of garage doors, gutters, downspouts,
and batt and blown insulation.” Gale’s scope of work is derived from Gale’s work tickets and
purchase orders, which identifies all of the work that Gales (sic) performed at Rose Hill, the
dates the work was performed, how much Gale was paid for the work, etc.” ROA _ (Gale
Memo in Support of Summary Judgment 7/10/2023 and Court’s Order, 8/7/2023). ROA
Gale s also a sophisticated contractor. Gale knew what its obligations were, including its
obligations to indemnify, defend, and insure.’

After the Plaintiff sued the Appellant and provided it with a Notice to Cure deficiency,
the Appellant tendered the claims to the various sub-contractor respondents to defend. ROA
__Neither IBP nor Gale nor their respective insurance companies provided D.R. Horton a
defense. Instead, the Respondents filed motions for summary judgment to evade their obligations
and their insurance company’s obligations under the duty to indemnify and duty to defend
provisions of their contracts. ROA ___Each Respondent received the full benefit of the contract
which they entered into — they were provided the work, they were paid for the work, and they
were paid for the duty to indemnify, duty to defend, and duty to provide insurance as part of the

total compensation package for the contractual obligations and performance of the work.

' Gale attempts to avoid liability by alleging there is no contract between the parties. However, the Addenda show
there was a contract and that the contract was negotiated. Additionally, the Appeliant fully performed its side of the
contract when it allowed Gale to perform the contracted for work and fully paid Gale for its work and its duties to
defend, indemnify, and insure the Appellant. The Addenda include the indemnity, duty to defend, and insurance
provisions for which Gale is liable.
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It is typical in business contracts that the parties allocate risk as part of the contract. The
party assuming the risk is compensated accordingly, and such contracts typically include
additional insured provisions such that one party provides insurance for the benefit of both
parties to cover claims regarding the work. Otherwise, situations arise in which the parties work
at cross-purposes or efforts are duplicated — which the parties contracted to avoid in this case.
Each Respondent assumed the insurance obligation, as well as an indemnification obligation and
a duty to defend. The Appellant relied upon these contractual provisions. ROA  The
Respondents breached their agreements by failing to comply with the terms of the agreements.

After the Plaintiff finally filed a Stipulation on July 20, 2023 that she was not proceeding
with claims for the Respondents’ work, the Court granted the Respondents full summary
Jjudgment over the Appellant’s objection. This included the Appellant’s claim for the attorneys’
fees and expenses that it incurred in defense. The Plaintiff’s eve of trial Stipulation did not make
all the years of fees and expenses disappear; nor did it repair the reputational harm that the
Appellant suffered as a result of the claims having been brought and litigated for years. The
parties’ contracts and the Appellant’s resulting damage from the Respondents’ breach are clear.

In granting summary judgment, the Court went far beyond the Plaintiff’s July 20, 2023
Stipulation dropping claims against the Respondents. Even though the Stipulation removed only
negligence from the case, Judge Sprouse nevertheless wrongly applied the “clear and
unequivocal” standard applicable only to concurrent or sole negligence to eliminate the
Respondents’ defense and insurance obligations. Those were completely different. They did not

depend upon negligence. They arose under coWg the matter worse, Judge Sprouse’s —(

grant of summary judgment to the Respondents was directly contrary to his own earlier rulings

denying summary judgment to other third-party defendant sub-contractors that had filed for \/
4
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summary judgment earlier. ROA __ Their contracts were similar to those of the Respondents in
all material respects. Judge Sprouse commented about what appears to be an inconsistency in
granting summary judgment to some third-party defendants and not others.

The other claims were made at summary judgment, those motions for
summary judgment were denied, because there was some allegation that those
third parties had committed negligence of some sort. Again, I have to consider
this in a light most favorable to the non-moving party, and I'm going to find that
there is some evidence in the record that a reasonable jury could base its decision
in favor of the claim, so I’m going to deny the motion for a directed verdict.

TR. 9/15/2023 pp. 20-21

In contrast to his written Orders granting summary judgment (likely drafted by counsel
for the Respondents), Judge Sprouse said that he granted summary judgment due to there being
no negligence based on Plaintiff’s Stipulation -- not because the contracts were not “clear and
unequivocal.”

ARGUMENTS
1. THE TRIAL JUDGE ERRONEOQUSLY APPLIED A STANDARD OF “CLEAR AND
UNEQUIVOCAL” TO THE PARTIES’ CONTRACTUAL PROVISIONS
REQUIRING THE RESPONDENTS TO DEFEND THE APPELLANT AGAINST

CLAIMS CONCERNING THE RESPONDENTS’ WORK AND PROVIDE
INSURANCE TO PROTECT THE APPELLANT AGAINST THOSE CLAIMS.

There was no need for the Court to decide whether the parties’ indemnity provision was
“clear and unequivocal” because there was no concurrent or sole negligence of indemnitee at
issue when the Court issued its ruling. The Plaintiff stipulated the Respondents’ work would not
be an issue at trial, which meant that the Appellant’s work and claims related to the
Respondents’ work would also not be an issue at trial. The Stipulation was filed in July, 2023
and the Court’s summary judgment rulings for the Respondents were filed in August, 2023.
Nonetheless, based on the Orders the Respondents prepared in the case, the Court ruled that the
indemnity provisions did not comply with the requirements set forth in Concord &

Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC,424S.C. 639, 819
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S.E.2d 166 (Ct. App. 2018) and were therefore unenforceable.’ This portion of the Court’s order
is either dicta or moot because the case’s posture is not similar to Concord This case sits
differently from the typicai construction case in which Concord might be applied. After the
Stipulation in this case, there was no concurrent or sole negligence by the indemnitee
concerning the Respondents” work, nor are the Respondents being asked to provide relief for
any such concurrent or sole negligence of indemnitee. The lynchpin of Concord stems from an
indemnitee’s concurrent or sole negligence. The court in Concord held that when a party
seeks indemnification for its own concurrent negligence, the “clear and unequivocal”
standard applies. Id. at 649, 172. Additionally, “when an indemnity clause purports “to relieve
an indemnitee from the consequences of its own negligence,” [South Carolina) case law
requires strict construction of the clause.” Id. at 650, 172 (quoting Laurens Emergency Med.
Specialists, PA v. M.S. Buailey & Sons Bankers, 355 S.C. 104, 111, 584 S.E.2d 375, 378-379
(2003)).

However, Concord does not relieve indemnitors from their own wrongdoing or their duties
to insure or defend an indemnitee for an indemnitor’s own wrongdoing or wrongdoing an
indemnitor is claimed to have done, such as when a claim is made that may later be rescinded by
a plaintiff or potential plaintiff. Concord did not address duty to defend or provide insurance. This
appeal is focused on the Respondents’ duties to indemnify and defend the Appellant from claims
alleged about Respondents’ respective work. Once the Plaintiff stipulated she was not planning to
pursue claims related to the Respondents’ work at trial, there was no allegation of concurrent or
sole negligence by the Appellant regarding the Respondents’ work. Thus, Concord is not relevant

to this appeal.

* The duty to indemnify, duty to defend, and duty to insure are set forth in the [CA and Addenda included in the
ROA.
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2. THE TRIAL JUDGE ERRED IN FINDING THAT THE RESPONDENTS® DUTIES

TO PROVIDE THE APPELLANT A DEFENSE AND INSURANCE TO PROTECT IT

AGAINST CLAIMS CONCERNING THE RESPONDENTS’ WORK WERE NOT

“CLEAR AND UNEQUIVOCAL” IN THE PARTIES’ CONTRACTS.

If the Court determines that Concord applies, the indemnity provision between the
Appellant and IBP closely tracks the language suggested by the Court in Concord and provides
that IBP will indemnify the Appellant for certain losses regardless of whether or not the
losses were caused in part by the Appellant. The indemnity provision “clearly and
unequivocally “shows that the parties intended to absolve the Appellant of the consequences of
its own concurrent negligence. Therefore, the indemnity provision meets the standard set forth
in Concord and is enforceable.

The IBP ICA provides that Respondent IBP shall provide the defense in the event any
demands, claims, actions, causes of action . . . are made regarding Respondent IBP’s work. The
Plaintiff sent the Appellant a Notice to Cure defects that implicated IBP’s work and filed a
Complaint against the Appellant for defects at the subdivision. Together, they clearly implicated
IBP’s work. IBP’s contract with the Appellant provides that IBP will provide defense costs and
defend the Appellant. When IBP failed to do so, the Appellant provided the defense and should
now be reimbursed. IBP’s contract provides:

10.1 GENERALLY. To the fullest extent permitted by law,

[Subcontractor] . . .hereby agrees to hold harmless, indemnify, protect and defend

[DRH]...from and against any and all demands, claims, actions, causes of action,

proceedings, lawsuits, settlements, judgments, fines, penalties, losses, attorney’s

fees, litigation costs, interest, and expenses of any kind ... for damages from

bodily or personal injury, death, the destruction or loss of property (including loss

of use), or any other kind of damages or harm, arising out of, or resulting from, or

related in any way to the work performed and/ or the materials supplied under this

contract, regardless of whether or not caused in part by indemnitee [DRH].”
(emphasis added).

Respondent Gale argues that the Appellant cannot recover for its defense costs from Gale

because no ICA was produced regarding Gale. That argument fails for many reasons, First,
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allowing Gale to avoid its defense cost obligations provides a windfail to Gale and imposes upon
the Appellant the costs associated with having to defend Gale’s work in this litigation. Second,
Gale has admitted that it performed work at Rose Hill that included “Installing of garage doors,
gutters, downspouts, and batt and blown insulation. Gale’s scope of work is derived from Gale’s
work tickets and purchase orders, which identifies all of the work that Gales (sic) performed at
Rose Hill, the dates the work was performed, how much Gale was paid for the work, etc.” ROA
-__(Gale Memo in Suppott of Summary Judgment 7/ 10/2023). Despite all of that detailed
information that Gale kept, Gale surprisingly—even unbelievably—says that it cannot find the
contract between the parties. ROA . Third, while Gale did not produce the contract, Gale has
not asserted that it did not have an JICA with the Appellant for its work at Rose Hill; nor has it
asserted that the Addenda included in the record did not apply to that work. ROA

Fourth, and in contrast, the Appellant produced the Addenda in the record, the insurance
contract that Gale provided to the Appeliant as required under the contract, and provided the
Court with every ICA that the Appellant used at Rose Hill. ROA ___ Fifth, the Appellant
requires every contractor and sub-contractor that it hires to execute an [CA and provide the
Appellant with insurance coverage as an additional insured before being allowed to work in the
Appellant’s developments. Sixth, the Appellant prices its contracts with the trades that perform
the work at its developments to include compensation to the contractors and sub-contractors for
their obligations to indemnify, defend and insure. It is a pure allocation of risk and decision
among the parties for which they contract and for which Gale was compensated. Gale now
attempts to escape even its basic obligation to defend the Appellant and provide the contract for
insurance by saying that it cannot find its contract; yet it could find the details of the work it

performed. Seventh, even the most sub-contractor favorable ICA used at Rose Hill would require
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Gale to provide the Appellant indemnification, a defense, and insurance. Gale should not be
allowed to escape its obligations and obtain a windfal] from the Appeliant in the form of
attorneys’ fees and expenses of litigation that the Appellant expended to defend Gale’s work.

For the reasons discussed above regarding IBP’s ICA being “clear and unequivocal” as to
the claims regarding IBP’s work, so too is the Gale ICA “clear and unequivocal” as to Gale’s
work. Gale is not being asked to indemnify, defend, or insure the Appellant for the Appeliant’s
sole negligence because there was none related to Gale’s work. Gale also is not being asked to
indemnity, defend, or insure the Appellant for the Appellant’s concurrent negligence because
there was none related to Gale’s work. For there to be concurrent negligence by the Appellant,
there first would have had to have been negligence by Gale regarding the work, but the
Plaintiff’s eve of trial Stipulation that she was not proceeding with any such claims against Gale,
also meant that she was not proceeding with any such claims against the Appellant.

But still, a defense had to be mounted and money spent to do so. Gale refused to provide
the defense, so the Appellant was forced to. Had the Appeliant simply ignored the Complaint and
Notice to Cure defects, the Plaintiff would have had an casy path to prevailing, which wouid
have made Gale liable for damages. Instead, the Appellant challenged the Plaintiff’s evidence
and required the Plaintiff to substantiate her claims, which ultimately led to Gale’s work being
excluded from the suit. That did not just happen without effort or expense.

Appeliant should have been provided its day in court to provide evidence of the amount it
spent defending Gale’s work and IBP’s work. Win or lose in litigation, defense costs exist.

The Respondents agreed to defend the Appellant. The Appellant secks those defense fees
and expenses and asks the Court to remand the case for factual findings on those costs. The

Respondents’ attempt to avoid their obligations because the Plaintiff stipulated that it would not
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proceed on those claims at trial ignores the reality that sometimes defendants win, but defense
costs are still incurred. That is this case.

What the Court did in its order granting summary judgment was to relieve hoth
Respondents of their duties to defend the Appellant from claims alleged by the Plaintiff as to the
Respondents’ work and foisted the sole cost and expense of the defense on the Appellant. The
contracts specifically provide that the Respondents are responsible to provide the defense, to pay
the costs of the defense and to insure the Appellant. The parties allocated the risk for the cost of
defense and insurance to the Respondents for any claims about the Respondents’ work, but the
Court’s order improperly changes that allocation. The Court rewrote the parties’ contract, which is
something that it is not allowed to do. It is well-settled law in South Carolina that courts must
enforce an unambiguous contract according to its terms regardless of whether the court thinks a
party failed to carefully protect its rights, £llis v. 7 aylor, 316 8.C. 245, 248, 449 S.E.2d 487, 488
(1994); Jordan v. Security Group, Inc., 311 8.C. 227, 230, 428 S.E.2d 705, 707 (1993).
Additionally, the court’s primary objective in interpreting a contract is to determine and make
operative the intentions of the parties. Ecclesiastes Prod. Ministries, 374 S.C. 483, 497, 649
S.E.2d 494, 501 (Ct. App. 2007); S. Atl. Fin. Servs., 349 8.C. 77, 80-81, 562 S.E.2d 482, 484-85
(Ct. App. 2002); accord D.A. Davis Constr. Co. Inc. v. Palmetto Props., Inc., 281 8.C. 415, 418,
315 S.E.2d 370, 372 (1984); Williams v. Teran, Inc., 266 S.C. 55, 59, 221 8.E.2d 526, 528
(1976); RentCo., a Div. of Fruehayf Corp. v. Tamway Corp., 283 S.C. 265, 267,321 S.E.2d 199,
201 (Ct. App. 1984). “Contracts should be liberally construed so as to give them effect and carry
out the intention of the parties.” Mishoe v, Gen. Motors Acceptance Corp., 234 S.C. 182, 188,

107 S.E.2d 43, 47 (1958).
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The Appellant paid for the work to be performed and for the allocation of risk set forth in
the contracts. Just as an insurance company must pay the defense costs for its insured driver in an
accident even if that driver is later found to be not at fault or if the case against it is dropped, so too
must the Respondents pay to defend against the Plaintiff's claims in this case. “Winning” does not
extinguish the Appellant’s right to be defended or the Respondents’ obligation to defend.

But again, the question concerning “clear and convincing” in this case is dicta or moot
IBP ICAs.

because no concurrent or sole negligence is at issue. See ROA

[EE—

3. THE TRIAL JUDGE ERRONEOUSLY CONCLUDED THAT THE APPELLANT
WAS NOT DAMAGED BY THE RESPONDENTS’ BREACH OF CONTRACT AND
REFUSAL TO DEFEND THE APPELLANT OR PAY ITS DEF ENSE FEES AND
EXPENSES OR HAVE THEIR RESPECTIVE INSURANCE COMPANIES DO
LIKEWISE.

The Court’s Orders finding that the Appellant had not provided any evidence that it had
incurred any costs regarding IBP’s and Gale’s work is baffling. It is an incontrovertible fact that
from the time that the Plaintiff filed her Complaint and issued her Notice to Cure defects to the
Appellant, defense attorneys’ fees and expenses began to be incurred by the Appellant. The
Appeilant tendered the defense to the Respondents for each of them to provide a defense
pursuant to the terms of the contracts. When neither provided the defense, either directly or
through their insurance companies, the Appellant was forced to do so itself. As discussed
previously and as evidenced by the numerous court filings pertaining to the claims against IBP
and Gale, it is readily apparent that the Appeliant incurred significant attorneys’ fees and
expenses defending against the Plaintiff’s claims. Gale acknowledges this in its Memo in
Support of Summary Judgment, ROA ___ in which it details hearings, deposition testimony, and
other litigation activities that the Appellant engaged in regarding Gale’s work. The record is
filled with similar activities related to IBP’s work. The Appellant rightly believes its defense was

instrumental in getting the Plaintiff to stipulate that the claims against the Respondents would not
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be pursued, and that the Appellant should be reimbursed for those defense fees and €XpPenses.
The Appellant also incurred expenses inspecting the homes and suffered reputational harm
resulting from the Plaintiff>s claims against it arising through the Respondents and their work.
The Appellant should have been allowed its day in court to prove the amounts it was entitled to
after both Respondents failed to provide the required defense.

The Court was aware of the existence of attorneys’ fees and costs because the Court held
the hearings, received the motions, and issued orders regarding the motions. While the amount of
the attorneys” fees and costs was not yet presented to the Court because doing so was premature
at the pre-trial phase, the fact of their existence was obvious.

4. THE TRIAL JUDGE ERRONEOUSLY RULED THAT THE DUTIES TO DEFEND
AND PROVIDE INSURANCE IN THE PARTIES’ CONTRACTS WERE NOT

SEVERABLE FROM THE REMAINDER OF THE CONTRACTS AND
ENFORCEABLE.

Section 10.1 of Respondent IBP’s contract, which describes the Respondents’ indemnity
and defense obligations to the Appellant, list the duties separately, -- sub-contractor agrees to
“hold harmless, indemnify, protect and defend” Appellant. ROA ___ For emphasis, the entire
section is in all capital letters, bold, and font larger than the remainder of the contract. The
indemnity obligation in Section 10.1 is enforceable and the duty to defend obligation in Section
10.1 is enforceable. The language s the typical ICA language used at the development, which
would include Gale, as well. There s no law in South Carolina that limits or prohibits
enforcement of either of the obligations as they are written and were agreed to by the parties.

If either of the indemnity or duty to defend obligations is determined to be unenforceable,
which the Appellant thinks neither should be, then the unenforceable obligation is severable as a
separate, distinct, and independent obligation from the other obligation. The South Carolina

Supreme Court has long allowed the severability of contracts.
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In Packard Field v. Byrd, 73 S.C. 1, 51 S.E. 678 (1905), our Court previously
articulated the general rule with regard to the severability of contracts: . . . ‘A
severable contract is one in its nature and purpose susceptible of division and
apportionment, having two or more parts, in respect to matters and things
contemplated and embraced by it, not necessarily dependent upon each other, nor
is it intended by the parties that they shall be. The entirety or severability of a
contract depends primarily upon the intent of the parties rather than upon the
divisibility of the subject, although the latter aids in determining the intention.’
Columbia Architectural Grp. v. Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429 (S.C.

1980) (quoting Packard Field v. Byrd, 73 5.C. 1,6, 51 S.E. 678, 679 (S.C. 1905)).

The intent of the Respondents and the Appellant in this case is clear from thejr contracts.
They have expressly agreed to an obligation to indemnify and a duty to defend. Both
Respondents even agreed to provide insurance to cover those obligations. ROA _

Imposing the same standard on the duty to defend as the duty to indemnify ignores the
established principle that the duty to defend is broader than the duty to indemnify.

If more is needed, there is ample evidence elsewhere. In multiple statutes, the General
Assembly has treated indemnity and defense obligations separately. See, e.g., H. 4048, 2022,
124th Sess. (8.C. effective date May 13, 2022), S.C. Code Ann. § 1-11-440 (repealed May 13,
2022), and S.C. Code Ann. § 12-4-325 (repealed May 13, 2022). Indemnity and defense
obligations are commonplace and likewise separately treated in many commercial transactions,
including all or virtually all liability insurance contracts. For example, in Sloan Const. Co. v.
Cent. Nat’l Ins. of Omaha, 269 S.C. 183, 236 S.E.2d 818 (S8.C. 1977), the South Carolina

Supreme Court held that duty to defend and indemnity obligations are separate and distinct,

A liability insurance policy contains two insuring provisions of major
significance: one, providing for the payment by the insurer of sums the insured
shall become obligated to pay, the other providing, in substance, for the defense . .
- The duty to defend is separate and distinct from the obligation to pay a
judgment. . ..
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1d. at 186 (citing Am. Cas. Co. v. Howard, 187 ¥.2d 322, 327 (4th Cir. 1951)).

[t is noteworthy that Sloan does not rest on the fact that the contract under consideration
was one for insurance. Id. There is nothing in the law or logic that limits severability of
indemnity and defense provisions to in.surance policies.

The Respondents may attempt to argue insurance as a limiting factor; however, the
parties’ contracts undermine that argument completely. Section 11.1 of the contracts require the
Respondents to provide insurance for the work and Section 11.3 then requires the Respondents to
add the Appellant as “a named, Additional Insured.” Insurance was a part of the parties’ overall
contractual arrangement.

“It is well-established under South Carolina law that forfeitures of insurance contracts are
not favored.” Johnson v. S. State Ins. Co., 288 S.C. 239, 241, 341 S.E.2d 793, 794 (S.C. 1986)
(citing Trakas v. Globe Rutgers Fire Ins., 141 S.C. 64, 68, 139 S.E. 176, 177 (8.C. 1927))
(holding that an insurance policy was severable). The grant of summary judgment to the
Respondents was a forfeiture of the insurance provisions in the contracts and a windfall to the
Respondents’ insurance companies. That is against the law.

CONCLUSION

The Appeliant requests that the Court reverse Judge Sprouse’s summary judgment orders
in favor of the Respondents and remand the case for trial on D.R. Horton’s third-party-claims
against the Respondents. If the Court reaches the merits on the contractual obligations, the
Appellant requests that the Court determine that: (1) the contractual indemnity and duty to
defend obligations are (a) enforceable, (b) separate and distinct obligations, (c) severable if any
part of the respective contracts is not enforceable, (2) the duty to defend was not extinguished

due to the Plaintiff’s eve of trial Stipulation, (3) that Judge Sprouse’s reliance on “clear and
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unequivocal” as the standard of decision in this case was error, and (4) that the Appellant’s
defense expenses, including attorneys’ fees, and reputational harm are proper elements of its

claim for damages.

February 8, 2024 Respectfully,

s/Carl F. Muller . SC Bar #4131
Carl F. Muller, Attorney-at-Law, P.A.
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The trial court granted Blue Ridge’s motion for summary judgment. (ROA pp. (Order filed
July 26, 2023).) The court found no evidence to support DR Horton’s negligence and warranty
causes of action. (Id.) The court further found that DR Horton’s third-party claims therefore
collapsed into indemnity, and the subcontract was not clear and unequivocal. (Id.)

The trial court’s formal Order found that Blue Ridge did not work on the class
representative’s home. (Order, p. 3, 4.) Plaintiff stipulated that gutters and insulation are not
included in the class claims. (Id., §5.) The court further found that leaky doorknobs were not a
class defect and, in any event, Blue Ridge did not install the one doorknob that leaked. (Id. at q
6.) The trial court ruled that, because Blue Ridge’s subcontract (ICA) lacked a defined scope of
work, DR Horton could not prove the allegations in this case were subject to the indemnity
agreement. (Id. at pp. 3 at § 1, 8.) Furthermore, the trial court ruled that DR Horton failed to

present evidence of damages. (Id. at pp. 5-6.) This appeal followed.

Judge Sprouse’s subsequent rulings on directed verdict motions were not to the contrary.
Plaintiffs (who had assumed DR Horton’s indemnity claims due to a settlement) argued the
remaining subcontractors’ dispositive motions should be denied because they had derivative
liability. (ROA (trial transcript (Sept. 15, 2023), p. 716).) Plaintiffs’ counsel distinguished
Respondents’ dismissal because they “had no derivative liability as conceded by DR Horton.” (Id.)
In the paragraph above the one quoted in DR Horton’s brief on page 14, the trial court confirmed
that Respondents® motions were granted because there was no evidence Respondents were
negligent. (Id. at p. 721.)

After Blue Ridge’s scope of work was formally excluded from the class claims, DR Horton
proceeded to trial. The jury found in favor of Plaintiffs and awarded them $15,000,000 on their

Negligence claim against DR Horton. (ROA pp. (Verdict).)
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INTRODUCTION

The brief filed by Respondent Builder Services Group, Inc. d/b/a Gale Contractor
Services argues many things that are not an issue on this appeal. This is an appeal by Appellant
D. R. Horton, Inc. against Gale for attorneys’ fees, expenses and costs. It is based on a contract
between the parties. That is all. When Plaintiff’s counsel limited their claims on the eve of
Gale’s summary judgment hearing by filing a written stipulation, D. R. Horton’s counsel
acknowledged that this removed the other issues from the case. (Record pp. 1481 line 17-1482
line 1, Tr. July 20, 2023-July 21, 2023, pp. 171 lines 17-25 -172 line 1; Record pp. 969-971,
Plaintiff’s Stipulation As To Limitation On Claims, filed July 20, 2023) Only the attorneys’ fees,
expenses and costs incurred before the stipulation are at issue.

This is an appeal from the grant of a motion for summary judgment. Gale notes this in its
brief, but then argues the appeal as though it is based on the trial judge’s ruling after a full non-
jury trial. The two standards are different. The standard for summary judgment is “reasonable
inference” concerning a “genuine issue as to any material fact.” Rule 56(c), SCRCP: Kitchen
Planners, LLC v. Friedman, 440 S.C. 456, 892 S.E.2d 297 (2023). “In determining whether any
triable issue of fact exists, the evidence and all inferences which can reasonably be drawn
therefrom must be viewed in the light most favorable to the nonmoving party.” Quail Hill, LLC
v. Cnty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 505 (2010). “All ambiguities,
conclusions, and inferences arising from the evidence must be construed most strongly against
the moving party.” Murray v. Holnam, Inc., 344 S.C. 129, 137, 542 S.E.2d 743, 747 (Ct. App.
2001).

R

Gale’s Brief and Designation of Record also included references to items that were not

before the trial court at the time the summary judgment decision was ordered. Appellant had ><





initially responded to such items in its Reply Briefs to avoid any confusion and
misapprehensions such inclusions left lingering. For example, Respondent Gale referenced a
Jury Verdict that came afier D.R. Horton had settled with Plaintiff and afier summary judgment
had been 1ssued. Gale also included references to Interrogatories and Document Production
documents that were not filed in the trial court,! and a case filed in another county for which no
facts or pleadings were offered in evidence to the trial court, all of which are not properly before
the Court per the Court’s Order of October 21, 2024. Similar references by Respondent IBP are
also not properly before the Court per the Court’s Order of October 21, 2024. A revised Record
on Appeal has been filed excluding these items. None of these items will be addressed on the
merits in the Reply Briefs due to the Court’s October 21, 2024 Order as they were not properly

raised in Respondent’s respective Briefs and are not part of the Record.

ARGUMENT

The best reply to Respondent Gale’s brief is a single line from Hamlet. It is spoken by
Queen Gertrude to express doubts about whether another character is entirely forthright in what
she is presenting as truth. “The lady doth protest too much, me thinks.” (Hamlet, Act III, Scene
IT) In at least 19 places in its brief, Gale argues that it should win because D. R. Horton has not
produced the underlying contract between the parties. Gale does not say that it did not sign such
a contract. It does not say that such a contract never existed. It does not say that it did not ever
have such a contract in its possession. [t does not say that it is not bound by such a contract.
Instead, it says over, and over, and over again that it should win because D. R. Horton cannot

find the contract.

"1 A request for a filing date or filed copies was requested but not received and no confirmation that such a filing
ever occurred has been received.
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We know that such a contract was signed and is effective because D. R. Horton produced
not one but four separate contracts that are evidence of it. The first is the Master Addendum to
Independent Contractor Agreement effective as of January 1, 2006. (Record pp. 1531-1336)

The second is the First Amendment to Master Addendum to Independent Contractor Agreement
signed on May 21, 2008. (Record pp. 1530) The third is the Master Addendum to Independent
Contractor Agreement effective as of July 1, 2015. (Record pp. 1544-1550) The fourth is the
Amendment No. 1 to Master Addendum to Independent Contractor Agreement signed on
October 23, 2015. (Record pp. 1551-1552) [f there was no underlying Independent Contractor
Agreement, there would have been no reason to sign these four contracts. That alone is
sufficient to overcome Gale’s motion for summary judgment,

Gale is a sophisticated out-of-state corporation. (Record p. 1476 lines 12-14, July 20-21,
2023 TR p. 166, lines 12-14) The Termination section of each Master Addendum, which is in the
penultimate paragraph, refers to its in-house “General Counsel.” Small businesses do not have
in-house general counsel. Also, the four contracts describe a sophisticated corporate structure
with multiple subsidiaries. The 2015 Master Addendum “is entered into in contemplation of the
announced transaction involving spin-off of Masco Corporation’s services businesses in mid-
2015 to TopBuild Corp,” both of which are Gale by another name, and more evidence of
sophistication. The 2006 Master Addendum shows the subcontractor headquartered in Michigan.
The 2015 Master Addendum shows it headquartered in Florida. These are facts from Gale’s own
contracts. As a sophisticated business enterprise, it never would have agreed to any of these later
contracts if there were not first an Independent Contractor Agreement.

D. R. Horton was entitled to continue to look for the Independent Contractor Agreement

and, 1f found, present it at trial. Whether or not it was found, D. R. Horton was entitled to put





witnesses on the stand to testify about its contents. Gale and D. R. Horton had a business
relationship lasting since 2006 — almost twenty years. (Record p. 1476 lines 4-6, July 20-21,
2023 TR p. 166, lines 4-6) It is entirely proper for D. R. Horton’s witnesses to testify about
Gale’s obligation for D. R. Horton’s attorneys’ fees, expenses and costs throughout that
relationship. This obligation is not unique to Gale. As shown by D. R. Horton’s contracts with
its other subcontractors, it is part of D. R. Horton’s business model. (Record pp. 831-898; 913-
968, Defendant D. R. Horton, Inec.’s Memorandum In Opposition To All Third-Party Defendant’s
Motions For Summary Judgment, filed July 11, 2023 and August 7, 2023) D. R. Horton does not
build homes. It relies entirely on subcontractors for construction. (Record p. 1480 lines 3-7,
July 20-21, 2023 TR p. 170, lines 3-7) That is the reason for the attorneys’ fees, expenses and
costs provision in all the subcontractor contracts.

Even without the Independent Contractor Agreement, each Master Addendum standing
alone is sufficient to overcome Gale’s motion for summary judgment. The relevant provisions,
with D. R. Horton as “Builder” and Gale as “Contractor”, are as follows:

This Master Agreement modifies the terms of any Builder preprinted
standard contractor/subcontractor agreement (including its attached
exhibits) (“Standard Agreement”) entered into between Builder and
Contractor for the provision of goods and/or services by Contractor (the
“Work™) to a Builder building project (*“Project™). This Master Addendum
will supersede and control any conflicting terms or conditions of the
Standard Agreement (the Standard Agreement as modified by the Master
Addendum is referred to as the “Contract™). Therefore, notwithstanding
anything to the contrary in the Standard Agreement, the following
provisions will apply to any Contract.
F ok ok

Any defense, indemnitication, hold harmless or similar obligation
(collectively “Indemnification™) imposed on Contractor under the Standard
Agreement shall be limited to any claims, demands, damages, defense
expenses (including attorneys’ fees and litigation costs) or liabilities
(collectively “Loss”) covered by the terms of the Indemnification in the
Standard Agreement that are caused by Contractor’s ... Work ... .





Other than as set forth above, Contractor’s Indemnification shall not apply
. to the extent that the Loss arises out of the work, negligence or
misconduct of Builder ... .

* ok ok

Contractor shall then have the duty to reimburse Builder only for the
proportion of Builder’s defense expenses that are attributable to Loss caused
by Contractor and not excluded from indemnification in the preceding

paragraph.
* % %k

Contractor will name Builder as an additional insured on Contractor’s CGL

policy pursuant to an Additional Insured Endorsement ... .

(Record pp. 1531-1532; 1544-1545)
At minimum, these provisions create a jury issue. Beyond that, it is hard to refute the argument
that they create an obligation for attorneys’ fees, expenses and costs on the part of Gale that is
independent of any other contract.

Each Master Addendum covers “claims, demands™ and “attorneys’ fees and litigation

costs”. Each of these categories is a “Loss”. Gale is required to cover them because they arise
from its “Work.” It is not necessary that Gale be found negligent. Gale did the “Work.” It is

responsible for defending its “Work.” Gale had “the duty to reimburse” D. R. Horton for defense

expenditures “attributable to Loss™ relating to Gale’s “Work.™

Almost a year before granting Gale’s motion for summary judgment, the trial judge
denied the motions for summary judgment filed by other third-party defendants concerning D. R.
Horton’s contracts that were even more exacting than this one. (Record pp. 80-83, Order, filed
November 3, 2022: Record pp. 448-573, Defendant D. R. Horton, Inc.’s Memorandum In
Opposition To Third-Party Defendants Five Star Foundations, LLC, Long Heating & Air

Conditioning, Inc., Caryl Mechanics II. Inc. a/k/a Caryl Mechanicals, Inc., Alpha Omega

Construction Group, Inc., General Shale Brick. Inc., P&T Construction, Inc., King’s

—

* D.R. Horton incorporates herein its briefs filed in this appeal regarding Respondent IBP, including, for example,
the discussion regarding the distinction between a duty to indemnify and a duty to defend.

n






Landscaping & Grading, LLC, AJ Landscaping & Grading, LLC, Landshapers, LLC, Rite Rug
Company, Inc.. a’k/a Rite Rug Co., Atlanta Floor Designs Center, Allpro Textures, LLC and
Manale Landscaping, LLC’s Motions For Summary Judgment, filed September 7, 2022)

Litigants should be able to rely upon consistency within the same case.

Gale has acknowledged that its work on the project included insulation, gutters,
downspouts and garage doors. (Gale’s Initial Brief, p. 19, 1. 4-5) At the outset of the litigation,
Plaintiff’s counsel sent D. R. Horton a letter providing some more specifics about their claim.
(Record pp. 111-116, Notice and Opportunity to Cure Letter dated December 11, 2019, filed
February 28, 2020, at 10:02 a.m.) (Record pp. 111-116) The letter notes “missing/inadequate
insulation at exterior walls” ... “insufficient insulation in attics” ... “Insufficient/improperly
installed grading/drainage, resulting water damage” ... and “Sloppy workmanship throughout
Rose Hill.”

The Complaint included 60 Jane and John Doe defendants alleged to have been involved
in construction of the homes at the Rose Hill subdivision. (Record pp. 94-95, Complaint,
Paragraphs 8 & 16) Gale is in that category. “Water intrusion” is alleged. That could come
from improperly installed gutters or downspouts, which were part of Gale’s “Work.” Other
allegations are more general, such as “failing to develop the Residences in accordance with
applicable building codes, standard building practices, and accepted construction and design
industry standards and practices; ... and [o]ther deficiencies or failures as will be proven at trial.”
(Record pp.103-104, Complaint, Paragraph 67) That could relate to insulation and garage doors,
which were part of Gale’s “Work,” as well as gutters and downspouts.

Gale was a target in the class action and its “Work™ was part of the “claim, demand™ in

the lawsuit. Were it otherwise. Gale would have extricated itself from the litigation long before





the eve of trial. Instead, Gale’s “Work™ was not dropped until Plaintiff’s counsel filed a last
minute written stipulation limiting its claims. (Record pp. 969-971, Plaintiff’s Stipulation As To
Limitation On Claims, filed July 20, 2023). Until then, Gale was in the case and is responsible
for the attorneys’ fees, expenses and costs incurred by D. R. Horton for Gale’s “Work.” At the
very least, this is a jury issue, which D.R. Horton’s attorney argued to the court. “Your Honor,
[it’s] a factual issue of whether or not they’ve breached this part of the contract.” (Record p.

1479 lines 7-9, July 20-21, 2023 TR p. 169, lines 7-9)

Finally, Gale complains that D. R. Horton’s discussion of insurance is “improper.”
Certainly, not. Insurance is in their contract. Indeed, it is central to their contract. Itisa %

requirement that D. R. Horton be named as an “Additional Insured” to relieve Gale from the

expense of its contractual obligations. The resistance to D. R. Horton in this case is from Gale’s
insurance carrier, which is obligated to protect D. R. Horton as an Additional Insured.

The United States District Court for the District of South Carolina has already considered

a case such as this and ruled in favor of the party seeking enforcement of its contractual rights, as
is D. R. Horton here. The case is Midland Ins. Co. v. Delta Lines, Inc., 530 F. Supp. 190 (D.S.C.

1982). The case is almost on “all fours™ with this one.? In brief, all the arguments of

Respondent fall by the wayside because the contract is clear enough) and by including a
———— e

requirement making Appellant an “Additional Insured” in their contract the parties have

consciously decided how to allocate risk and made the indemnification and duty to defend

arrangements ones for insurance. The parties’ inclusion of insurance in their contract eliminates

¥ In Federal Pacific Electric v. Carolina Production Enterprises, 298 S.C. 23, 378 S.E. 2d 56 (Ct. App. 1989), the
Court of Appeals correctly declined to apply Midland to allow Federal to escape liability for its sole negligence.
Federal was not only the owner of a factory where an electrical explosion had occurred, it also manufactured the
exploding electrical switch gear and its contractor installed the switch gear when Federal built the plant. Compare
that with D.R. Horton, which builds nothing itself.





all arguments that the contract is against public policy. Indeed, to the contrary, it enhances public
policy by not only respecting the parties’ agreement but by also providing outside resources in
the form of insurance to protect both. Moreover, the statute the Respondent relies upon in its
attempts to overcome the indemnification provision in the parties’ contracts, specifically

prohibits voiding insurance contracts. S.C. Code. Ann. 32-2-10 (“The provisions of this section

shall not affect any insurance contact . . ..”) But that is what the court did when it granted
summary judgment — to the extent anything is clear about what the court did given the
inconsistent ruling among the various defendants’ contracts. When the trial judge granted
summary judgment as to the parties’ indemnity contractual provisions that were secured by the
insurance provisions, he effectively voided the insurance provisions to the full extent of his

ruling. That violates the The contracts do not.

To the extent that the court erroneously lumped together the duty to indemnify, the duty

to defend, Ws just an “indemnification provision,” then such an
approach also violates the statute because it Hé%ﬁe-mrd?ﬂﬂeﬂrrmnte-cmﬁeg [t also

ignores the fact that South Carolina has repeatedly recognized that a duty to defend is separate

from a duty to indemnify.

One might fairly ask why Respondent has agreed in the contract to defend an entire
lawsuit, even claims not subject to indemnity. The answer is twofold—Thefirstis-thatit-has
i r this, whic ires. i5 that every other
contractor/subcontractor is in exactly the same position, which means that the
contractors/subcontractors will divide the responsibility for defense among themselves. That is
the way that it should be because D. R. Horton does not perform any of the work itself. It

contracts for everything.





Gale’s attempt to interject a case in another county that was not before the trial court is
improper. The facts and pleadings of that case were not put into evidence; and all references to
matters that were not before the trial court when the summary judgment decision was issued
were ordered stricken from the Record on Appeal. Moreover, the case is irrelevant. A separate
lawsuit by D. R. Horton against Gale’s insurance company would not erase Gale’s direct

obligation to D. R. Horton under their contract. Again, at minimum, this is a jury issue.

CONCLUSION

This is a simple appeal. It is only about D. R. Horton’s contractual claim against Gale for
attorneys’ fees, expenses and costs incurred before Plaintiff’s eve-of-trial written stipulation
limiting the class action claims. All the pages in Gale’s brief about everything else are irrelevant
because of that stipulation and D. R. Horton’s resulting acknowledgement that its other claims
should no longer stand. Contrary to Gale’s brief, its duty to defend and-obligation-to-DR:
Wre separate and distinct from the duty to indemnify, but D.R.
Horton prevails either way as shown by the judge’s other rulings on identical contract provisions.
This is an appeal from the grant of Gale’s motion for summary judgment. The standard for that
is exceedingly high, with all reasonable inferences required to be decided in favor of D. R.
Horton and most strongly against Gale. It is a standard that Gale has not met. Even the trial
judge in this case has so decided on other similar motions by other subcontractors at the Rose
Hill subdivision, which is discussed in detail in Appellant’s Reply Brief to Respondent IBP, and
which is incorporated herein. D. R. Horton requests that the grant of summary judgment be
reversed and that the case be remanded for trial on its claim, including its contractual right to

attorneys’ fees and expenses for enforcing that claim.
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INTRODUCTION

The brief filed by Respondent IBP Assets, LLC (d/b/a Blue Ridge Building Products) is
unnecessarily long and complicated for two reasons. First, it argues many issues that are not
raised on this appeal. Second, it argues them as though this is an appeal from a non-jury trial. It
is not. It is an appeal from the grant of a motion for summary judgment. The standard for
summary judgment is “reasonable inference™ concerning a “genuine issue as to any material
fact.” Rule 56(c), SCRCP; Kitchen Planners, LLC v. Friedman, 440 S.C. 456,892 S.E.2d 297
(2023). “In determining whether any triable issue of fact exists, the evidence and all inferences
which can reasonably be drawn therefrom must be viewed in the light most favorable to the
nonmoving party.” Quail Hill, LLC v. Cnty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, 505
(2010) “All ambiguities, conclusions, and inferences arising from the evidence must be
construed most strongly against the moving party.” Murray v. Holnam, Inc., 344 S.C. 129, 137,
542 S.E.2d 743, 747 (Ct. App. 2001). There is a “reasonable inference” concerning a “genuine
issue as to any material fact” in this case.

This is a simple case. It is a case by D. R. Horton against IBP for attorneys’ fees,
expenses and costs. That is the only issue. [t is based on a contract between the parties. That is
the basis of D. R. Horton’s claim. All the pages in the IBP’s brief about everything else are
completely irrelevant.!

ARGUMENT

In its Answer to D. R. Horton’s Third-Party Complaint, “Defendant IBP admits that it

contracted with D.R. Horton for work in the Rose Hill subdivision and craves reference to said

contract for its specific terms and conditions.” (Record p. 348, IBP Answer, Paragraph 4 of First

' D.R. Horton incorporates herein its briefs filed in this appeal regarding Respondent Gale.





Defense) IBP then included the contract as an exhibit to IBP’s Memorandum in Support of Its
Motton for Summary Judgment, filed September 2, 2022. (Record pp. 440-447) The contract is
seven pages long. Of the hundreds of pages put into the Record on Appeal by IBP, these seven
pages are the most important. (Record pp. 440-447, IBP/D. R. Horton Contract)

With D. R. Horton as the “Owner”, IBP as the “Contractor” and bold typeface and
capitalization in the original, the relevant portions of the Contract are as follows:

1. SCOPE OF WORK. This Agreement is entered on a blanket basis. The
terms of this Agreement shall govern all current and future work of
Contractor for Owner. The work to be performed under this Agreement
shall include all work performed and materials supplied by Contractor,
directly or indirectly, to Owner ... (the “Work™).

6.4 Government Requirements. Contractor shall comply with all
applicable federal, state, and local laws and statutes, ordinances, rules,
regulations, orders, codes, licensing requirements and standards relating in
any way to the performance of the Work ... (the “Requirements™) ... In
addition to its obligations under Section 10 of this Agreement, Contractor
shall ... DEFEND, and HOLD OWNER HARMLESS from and against
any and all claims, demands .. or expenses including attorneys’ fees and
costs incurred, lawsuits, actions, causes of action, ... or other litigation of
every kind and character in any way incident to, in connection with, or
arising out of any alleged violation of or noncompliance with the
Requirements by Contractor ...

10. CONTRACTOR’S INDEMNITY.

10.1 GENERALLY. ... CONTRACTOR SHALL ... DEFEND ... AND
HOLD OWNER ... FREE AND HARMLESS FROM AND AGAINST
ANY AND ALL CLAIMS, DEMANDS, LAWSUITS OR OTHER
LITIGATION, ACTIONS, CAUSES OF ACTION ... (INCLUDING
ALL COSTS THEREOF AND ATTORNEYS’ FEES) ... INANY WAY
OCCURRING, INCIDENT TO, ARISING OUT OF, OR IN
CONNECTION WITH ... (2) THE WORK AS DEFINED IN
SECTION 1 ... EXCEPTING ONLY ... THE SOLE NEGLIGENCE
OR SOLE INTENTIONAL ACT OR OMISSION OF INDEMNITEE.
CONTRACTOR’S DUTY TO DEFEND IS A SEPARATE, DISTINCT,
AND INDEPENDENT OBLIGATION FROM ITS DUTY TO
INDEMNIFY AND IS TRIGGERED IMMEDIATELY WHEN ANY
CLAIM, DEMAND, OR OTHER ASSERTION OF LIABILITY IS
MADE AGAINST INDEMNITEE WHICH POTENTIALLY OR

o





ARGUABLY IS SUBJECT TO CONTRACTOR’S DUTY TO
INDEMNIFY, REGARDLESS OF CONTRCTOR’S ULTIMATE
LIABILITY FOR INDEMNITY. CONTRACTOR MUST DEFEND
INDEMNITEE EVEN WHERE THE ALLEGATIONS AGAINST
INDEMNITEE ARE AMBIGUOUS OR INCOMPLETE WITH
RESPECT TO THE ISSUE OF CONTRACTOR’S DUTY TO
INDEMNIFY. ONCE THE DUTY TO DEFEND IS TRIGGERED,
CONTRACTOR IS OBLIGATED TO DEFEND THE ENTIRE
ACTION, LAWSUIT, ARBITRATION OR OTHER LITIGATION,
INCLUDING ANY CLAIMS THEREIN NOT SUBECT TO
INDEMNITY BY CONTRACTOR. NOTWITHSTANDING THE
FOREGOING, NOTHING HEREIN SHALL REQUIRE
CONTRACTORTO INDEMNIFY ... THE SOLE NEGLIGENCE OR
SOLE INTENTIONAL ACT OR OMISSION OF INDEMNITEE.

10.2 INDEMNITY NOT EXCLUSIVE REMEDY. ... INDEMNITEE
SHALL HAVE THE RIGHT, IF IT SO CHOOSES INITS ABSOLUTE
DISCRETION, TO DEFEND ALL CLAIMS WHICH MAY BE
ASSERTED, AND CONTRACTOR WILL REIMBURSE
INDEMNITEE FOR ALL EXPENDITURES THAT OWNER MAY
INCUR ON ACCOUNT OF THE CLAIM.

11. INSURANCE

11.1 General Liability. Contractor agrees to carry a Broad Form
Commercial General Liability Insurance ... protecting against ... broad
form property damage ... claims arising from ... (ii) products-completed
operations ... ; (iv) contractual liability risk covering the indemnity
obligation set forth in this Agreement; ...

11.3 General Requirements Applicable to all Required Insurance.
Contractor shall add Owner as a named, Additional Insured ... Coverage
obtained by Contractor with Owner as an additional insured shall be
primary, ...

12. REMEDIES.

12.3 Remedies Not Exclusive. The duties and obligations imposed by this
Agreement, and rights and remedies available under this Agreement, shall
be independent and cumulative ...

12.4 Right to Attorney’s Fees and Expenses. Contractor shall pay any
and all attorneys’ fees and other expenses incurred by Owner in enforcing
Contractor’s obligations under this Agreement.

16. GENERAL CONTRACT PROVISIONS.





16.2 Severability. The provisions of this Agreement shall be deemed
independent and severable, ...

19. MISCELLANEOUS. All captions and titles used in this Agreement are
intended solely for convenience of reference and shall not enlarge, limit, or
otherwise affect that which is set forth in any of its paragraphs, sections or
subsections.

The provisions are clear and enforceable.

—
At bottom, the challenge to them is not by IBP, but instead by its insurance company,

using IBP as subterfuge. If there is any bad faith in this case, as IBP has asserted, it is on the part
of IBP’s insurance company against D. R. Horton as its own named Additional Insured. Of
course, fault on the part of IBP’s insurance company does not relieve IBP of its contractual

obligation to stand good for D. R. Horton’s defense, attorneys’ fees and expenses.

——
One might fairly ask why IBP as the Contractor has agreed in the Contract to defend an

entire lawsuit, even claims not subject to indemnity. The answer is twefold—Fhefirestis-thatitd
mm#ﬁhiehﬂwﬁmwmt every other Contractor is
in exactly the same position, which means that the Contractors will divide the responsibility for
defense among themselves. That is the way that it should be because D. R. Horton does not
perform any of the work itself. It contracts for everything. (Record p. 1480 lines 3-7, July 20-
21,2023 TR p. 170, lines 3-7)

IBP is not entirely candid in characterizing the Complaint filed by the Plaintiff Natalie
Zitek as being only against D. R. Horton. IBP states that it was not sued by Plaintiff and was
only sued by D.R. Horton. That is not correct. The Complaint includes 60 other Defendants, 10
Jane Does and 50 John Does. The Jane Doe Defendants are alleged to have been involved in the
construction of the homes. (Record p. 94, Complaint, Paragraph 8) The John Doe Defendants

are alleged to include “contractors, subcontractors, manufacturers, material suppliers,





consultants, architects, engineers, real estate agents, managers, marketers, laborers, or
otherwise.” (Record p. 85, Complaint, Paragraph 16) Everyone who had a hand in building the
homes was a target and was named in the lawsuit — some of them by name like D.R. Horton and
some of them as John and Jane Does until such time as their names were ascertained. That is
typical in these subdivision development construction defect cases. The Complaint is not against
D. R. Horton alone. In page after page, allegations are made against the “Defendants™, who
include all the Jane Does and John Does. IBP knows very well that it was sued by the Plaintift
as a Jane/John Doe.

Some of the allegations in the Plaintiff’s Complaint are specific, such as “water
intrusion” as an element of damages. (Record pp. 96-97, Complaint, Paragraphs 24, 27 & 34)
Others are more general, such as negligence on the part of all Defendants “[i]n failing to develop
the Residences in accordance with applicable building codes, standard building practices, and
accepted construction and design industry standards and practices; ... and [o]ther deficiencies or
failures as will be proven at trial.” (Record pp. 103-104, Complaint, Paragraph 67) These are
broad and sweeping allegations.

The Complaint was filed as a class action on behalf of “All persons and entities that own
a single family house developed by Defendants within the Rose Hill subdivision in the City of
Easley, Anderson County, South Carolina.” That is the way that it was certified as a class action
by the court. (Record pp. 1-14, Order Granting Plaintiff’s Motion for Class Certification and
Denying Defendant’s Motion to Compel Arbitration, filed January 27, 2021) “The class
concerns approximately two hundred and fifty (250) properties.” (Record pp. 97-98, Complaint,

Paragraphs 35 & 36) It was not limited to specific problems or subcontractors.





The obligation of IBP to defend D. R. Horton was triggered by the filing and service of
the Complaint. This is what their Contract provided. IBP breached its contract with D.R. Horton
when it failed and refused to provide a defense and provide insurance coverage.?

Several months after filing the Complaint, counsel for the Plaintiff sent D. R. Horton a
letter providing some more specitics about their claim. (Record pp. 111-116, Notice and
Opportunity to Cure Letter dated December 11, 2019, filed February 28, 2020, at 10:02 a.m.)
The letter notes “missing/inadequate insulation at exterior walls” ... “Insufficient/improperly
installed grading/drainage, resulting water damage” ... “insufficient insulation in attics” ... and
“Sloppy workmanship throughout Rose Hill.” Almost three years after the Plaintiff noted these
problems, IBP filed successive Motions for Summary Judgment against D. R. Horton and in both
motions stated that its “scope of work at the Rose Hill subdivision consisted of the provision and
installation of the following items: -Gutters; - Attic, wall, and crawl space insulation; - Shower
doors ... . (Record pp. 358, 364, IBP Motions for Summary Judgment, filed July 26, 2022 and
August 1, 2022) Improperly installed gutters are a “drainage” problem. Improperly installed
shower doors, like improperly installed gutters, frequently lead to *“water intrllsion.;’ The
insulation problem even more clearly lies at IBP’s doorstep. IBP admitted it. All are examples
of “sloppy workmanship.”

[t was not until July 20, 2023 that the Plaintiff filed a written stipulation concerning these

claims, which provided the basis tor D. R. Horton to reduce its case against IBP.? (Record pp.

969-971, Plaintiff’s Stipulation As To Limitation of Claims filed July 20, 2023) This written

* The court then gutted D.R. Horton’s ability to recover its defense costs when it granted summary
judgment.

7 Reduce rather than dismiss because IBP still has contractual obligations for defense costs and insurance
for the years D.R. Horton defended against the claims.





stipulation was demanded by the trial judge. He would accept nothing less. Because he would
accept nothing less, neither should D. R. Horton be required to accept something less.* But even
though the claims against IBP would not then be included in the trial, certain aspects of the case
between D.R. Horton and IBP remained. In fact, both IBP and the court were made aware of the
continued liability of IBP to D.R. Horton at the hearing on July 20-21, 2023. Attorney Imhoff,
representing D.R. Horton, told the court:

[TThere is a contract out there. Again, presumably between sophisticated, at
arms’ length entities, whereby IBP, Mr. Kendall’s clients, signed a document
that says if you get sued for our work, we’ll fix it, defend you, we’ll get
insurance for you, ... But, because we had to go out there and take
depositions and hire experts and file motions and that type of thing, DR
Horton has incurred damages for allegations of wrongdoing or defective
work from all of these subcontractor’s work.

(Record p. 1462 lines9-21, July 20-21, 2023 TR p 116, lines 9-21)

... but the fact is, that it hasn’t been narrowed down until a month before
trial. And if IBP had followed the contract, they would have stepped in and
indemnified. They would have gotten their insurance carrier to step in and
indemnify DR Horton and defend it. But they didn’t.

(Record pp. 1462 line 25 — 117 line 5, July 20-21, 2023 TR p 116 line 25 -
p. 117 line 5)

* At the July 20, 2023 hearing, the Appellant’s attorney again discussed the lack of clarity in Plaintiff’s
complaint.
[W]e have asked this Court multiple times — we stood in front of you, Your Honor, and
said will you require Plaintiffs to identify the specific defects that they have that they are
going to support so that we can narrow this case down.

And you and I turned and looked at Mr. Lucey, and he didn’t. He didn’t until maybe an
hour before this hearing start [July 20, 2023] finally stipulating that certain things are not
part of this lawsuit. And so, DR Horton would say in response to that is, if we can’t get
clarification what’s in this, and it takes us eight days to suck the testimony out of Rhett
Whitlock, and we don’t get the stipulation of things they’re no longer going to ask to until
an hour before this hearing a month before trial, that we could not possibly have known
that Mr. Kendall’s clients were -- or anybody else’s clients were -- ... not going to be part
of this lawsuit.

(Record pp. 1461 line 17 — 1462 line 8, TR p 115, line 17 —p. 116, line 8)





The Respondent also attempts to contlate a duty to indemnify and a duty to defend. The
two concepts are distinct, as the South Carolina General Assembly has repeatedly recognized and
shown in its statutes.> For example, the South Carolina Legislature considered and declined to
add a duty to defend to the anti-indemnity statute, S.C. Code Ann. § 32-2-10, when it considered
an amendment to that statute. S. 422, 124th Sess. (2021). (Record pp. 1648-1652) The proposed
amendment, in paragraph (D) would have expressly prohibited a duty to defend in construction
contracts that include design professional services. Additionally, the proposed amendment
would not have prohibited a duty to defend in construction contracts that did not include design
professional services such as this very contract. See Paragraph (B), S. 422, 124th Sess. (2021).
(Record p. 1651) The Legislature chose not to amend S.C. Code Ann. § 32-2-10 and the
proposed amendment clearly shows the Legislature knows how to include a duty to defend when
it wants to - and it decided it does not want to. The Legislature has clearly spoken on this issue.®

The Legislature has shown in other legislation as well that it knows how to draft a statute
that includes separately both a duty to indemnify and a duty to defend. See e.g., H. 4048, 2022,
124th Sess. (S.C. effective date May 13, 2022); S.C. Code Ann. § 1-11-440 (repealed May 13,
2022), 8.C. Code Ann. § 12-4-325 (repealed May 13, 2022) (passing legislation providing a duty
to indemnify and a duty to defend). (Record 1640-1644; 1645-1647)

“Indemnity is that form of compensation in which a first party is liable to pay a second
party for a loss or damage the second party incurs to a third party.” Town of Winnsboro v.

Wiedman, 303 S.C. 52, 56, 398 S.E.2d 500 (Ct. App. 1990), affd. 307 S.C. 128, 414 S.E2d 118

* D.R. Horton should prevail whether its attorneys’ fees and defense costs fall under a duty to indemnify or
a duty to defend.

¢ Other state legislatures have separated duty to indemnify and duty to defend, as well. For example, the
North Carolina Legislature amended its Chapter 22B, to prohibit a duty to defend in design professional contracts.
N.C. §22-B-1{c). (Record 1653)





(1992). That is different from an obligation to defend. Indemnity involves payment to a third
party. The obligation to defend is a direct obligation to the second party; there is no payment for
defense to the third party. As a matter law, IBP’s assertion that the duty to defend is the same as

the obligation to indemnify, is wrong.

[BP omitted many facts in its brief, including one of importance: the trial judge refused
to grant JLS’s Masonry’s motion for summary judgment on its Section 10 contractual obligations
even though they were the same contractual provisions as those of IBP. (R. pp. __; Order, July
28, 2023; JLS Masonry’s Motion for Summary Judgment, filed May 1, 2023; JLS Masonry’s
Memo in Support of Motion for Summary Judgment with Exhibit A, filed July 11, 2023) On the
same contract provisions to indemnify, to defend, and to additionally insure, the trial judge ruled
two different ways. Other defendants sought summary judgment on the very same issues as
Respondent IBP, but their motions were also denied. (R. pp. 368-376; 448-573, 831-853, 39-41;
_ 5 Order, July 28, 2023; Order, July 28, 2023) JLS Masonry is but one such example of what
occurred. (R. pp. ) When presented with motions to alter or amend in which the Court was
alerted to what appeared to be inconsistent rulings on Section 10 of identical or substantially
identical contracts, the Court denied those motions. (R. pp. __ ; 63-65; Order, August 18, 2023;
JLS Masonry Motion to Alter or Amend, August 7, 2023; R. pp. ). Others, such as MJ
Cowboys, LLC and M&L Reyna Construction LLC, who were also denied summary judgment in
the same order on July 28, 2023, were also denied relief on their motion to alter or amend. R. pp.
_:Order, August 18, 2023. The denial of those summary judgment motions was correct. The
Court affirmed the legal validity of Section 10 of the parties’ contracts when that provision was
not declared void in the other contracts the Court ruled upon. IBP was the anomaly. IBP was the
aberrant decision. IBP omitted these facts, too. ><

e






Litigants should be able to rely upon being treated similarly within the same case. That

did not happen here. Judge Sprouse’s inconsistent rulings concerning Section 10 of identical and

substantially identical contracts is troubling. Yhis shows how unjustly D.R. Horton was treated

regarding Section 10 of the Contract, when the Court granted IBP’s motion for summary

judgment. It proves there was no basis to deny D.R. Horton enforcement of its right to defense

costs. The court’s summary judgmentorder as to Respondent IBP i soimconsisentwith itsother,

m The court’s order

harms the Appellant D.R. Horton as to its contractual rights beyond the denial of its defense
costs. It undermines the Appellant’s business model, which is based on hiring subcontractors to
do all the work and holding them responsible for that work.
CONCLUSION

The order under appeal is one granting a motion for summary judgment. Not only is
there a “reasonable inference™ concerning a “genuine issue as to any material fact”, there is
overwhelming evidence concerning the facts. Some of this is from the Plaintiff, some is from
[BP and some is from the trial judge himself. The order granting summary judgment should be
reversed and the case should be remanded to the trial judge for a trial on D. R. Horton’s
contractual rights to attorneys’ fees and expenses, including those to enforce its rights under its

contract with IBP.

November 4, 2024, 2024 Respectfully,
s/Carl F Muller . SC Bar #4131
Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone
864-751-2831 FAX
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carl@carlmullerlaw.com
Attorney for Appellant
D. R. Horton, Inc.

John T. Crawford, Jr., (§.C. Bar No. 69355)
Kenison, Dudley & Crawford, LLC

704 McBee Ave,

Greenville, South Carolina 29601

(864) 242-4899

(864) 242-4844 (fax)
crawford@conlaw.com

Attorneys for Appellant

D. R. Horton, Inc.
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. Builder Services Group, Inc., D/B/A Gale Contractor Services’ Answer to D.R. Horton,
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Appellant Horton — Respondents IBP and Gale
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D.R. Horton Second Amended Answer and Third-Party Complaint filed February 23,
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. S.C. Code Ann. §32-2-10

. Order Granting Plaintiff’s Motion for Class Certification and Denying Defendant’s

Motion to Compel Arbitration, filed January 27, 2021
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Order, filed November 3, 2022
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- Defendant D. R. Horton, Inc.’s Memorandum In Opposition To Third-Party Defendants
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LLC’s Motions For Summary Judgment, filed September 7, 2022

- Form 4 Order Denying Motion for Summary Judgment by 3™ Party Defendants JLS

Masonry, Inc., MJ Cowboys, LLC and M&L Reyna Construction LLC against D.R.
Horton, filed July 28, 2023.

. JLS Masonry, Inc. Motion for Summary Judgment, Filed May 1, 2023.
. JLS Masonry Inc.’s Memorandum in Support of [ts Motion for Summary Judgment with

Exhibit A, filed July 11, 2023.
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. JLS Masonry, Inc. Notice of Motion and Rule 59(e) Motion to Reconsider and/or to Alter

or Amend the Order Denying JLS Masonry’s Motion for Summary Judgment, filed
August 7, 2023.

. MI Cowboys LLC’s Motion for Summary Judgment, filed May 1, 2023.
. Third Party Defendant M&L Reyna Construction, LLC’s Notice of Motion and Motion

for Summary Judgment, filed May 1, 2023.

. Third Party Defendant M&L Reyna Construction, LLC’s Memorandum in Support of its
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July 11, 2023 and Exhibit A, M&L Reyna Construction, LLC’s Independent Contractor
Agreement.

. MJ Cowboys LLC’s Memorandum in Support of its Motion for Summary Judgment,

filed July 11, 2023 and Exhibit A, MJ Cowboys LLC’s Independent Contractor
Agreement.

M&M Foundations, LL.C’s Notice of Motion and Rule 59(e) Motion to Reconsider
and/or Alter or Amend the Order Denying M&M’s Motion for Summary Judgment, filed
August 7, 2023.

. M&L Reyna Construction, LLC’s Notice of Motion and Motion for Reconsideration
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August 7, 2023.

. Nazareth Builders, LLC’s Motion for Reconsideration of the Court’s July 29, 2023 Order

Denying Summary Judgment, filed August 7, 2023.

. Defendant D.R. Horton, Inc.’s Memorandum in Opposition to M&L Reyna Construction,

LLC’s Motion for Reconsideration and/or to Alter or Amend Pursuant to Rule 59(e),
SCRP, filed August 17, 2023.
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Inc; IBP Asset, LLC D/B/A Blue Ridge Building Products; JLS Masonry, Inc.; Kings
Landscaping, LLC; Landshapers, LLC; Lade-Danler, Inc.; Lansing Building Products, Inc.; Long
Heating & Air Conditioning, Inc.; L&M Electric, Inc.; Manale Landscaping, LLC; MJ Cowboys,
LLC; M&L General Construction, LLC. A/K/A M&L General Construction, Inc.; M&Lreyna
Construction, LLC; M&M Foundations, LLC; Nazareth Builders, LLC, NB Contractors, LLC;
Poinsett Development, LLC; Poinsett Homes, LLC; P&T Construction, LLC; P&L Enterprises,
LLC; Probuild Company, A/K/A Probuild Holdings, Inc.; Rite Rug Co.; Rodney Howard
Grading Co.; Sandlapper Concrete, LLC; Sodfather, Inc., Landscape Contractors; Stock Building
Supply, LLC; Topbuild Home Services, Inc, A/K/A Gale Gale Contractors Service; Tucker
Materials, Inc., A/K/A Gypsum; UTM Enterprises, Inc., Dupree Plumbing Company, Inc.;
Willow Tree Landscaping, Inc., Third-Party Defendants,





of which Builder Services Group (f/k/a Masco Contractor Services Central Inc. f/k/a Gale
Industries, Inc. d/b/a Gale Contractors Services) and IBP Assets, LLC d/b/a Blue Ridge Building
Products, are the Respondents.

PROOF OF SERVICE

We certify that we have served Respondent’s Amended Cross-Motion to Strike or, in the
Alternative Motion to Allow Supplemental Briefing Strike on the parties of record by emailing a
copy to the attorneys of record as follows:

Carl F. Muller, Esquire

Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone
carl@carlmullerlaw.com

AND

Jason Imhoff, Esquire

Kimila L. Wooten, Esquire

704 E. McBee Ave.

Greenville, SC 29601
Imhoff@conlaw.com

Attorney for Appellant D.R. Horton, Inc.

MURPHY & GRANTLAND, P.A. RESNICK & LOUIS, P.C.

/sl Timothy J. Newton /sl Alicia N. Bolyard
Everett A. Kendall, I (SC Bar No. 8450) \licia N. B(_)Iyard, Esquire (SC Bar # 103737)
Timothy J. Newton, (SC Bar No. 71640) 146 Fairchild Street, Suite 130

P.O. Box 6648 Charleston, South Carolina 29492

Columbia, SC 29260 843-410-2534

(803) 782-4100 abolyard@rlattorneys.com
tnewton@murphygrantland.com Attorney for Respondent Builder Services Group,
Attorneys for Respondent nc. d/b/a Gale Contractor Services

IBP Assets, LLC d/b/a
Blue Ridge Building Products

November 11, 2024
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THE STATE OF SOUTH CAROLINA
In the Court of Appeal

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas
Hon. R. Scott Sprouse, Circuit Court Judge

Case No. 2019-CP-04-01942
Appellate Case No. 2023-001401

Natalie Zitek, individually, and on behalf of all others similarly situated; ........................ Plaintiff,
V.
D.R. Horton, Inc., Jane Doe #1-10; and, John Doe #1-50, .......ccccccoviiiveiiiiinee e, Defendant,
LD R = o)y o) s T £ (PR Appellant,
V.

AlJ Landscaping & Grading LLC, A/K/A AJ Landscaping & Grading, Inc;
Allpro Textures, LCC; Alpha Omega Construction Group, Inc.; American
Concrete and Precast, Inc., A/K/A ACP Concrete, Inc.; A&J Framing, Inc;
Alpha EMM.C; A-Z, Inc.; Atlanta Floor Designs Center; A Grade Above
Others, LLC; Brand-Vaughan Lumber Co., Inc.; BKF Builders, Inc;
Builders Designhouse, LLC; BMC East, LLC D/B/A Coleman Floor,
LLC; Builders Firstsource Southeast Group, LLC,A/K/A Builders
Firstsource, Inc; Bravo Carpenters, Inc.; Caryl Mechanics II, Inc.; Caryl
Mechanicals, Inc.; Cannaday Siding and Gutter, Inc; Cortes Painting,
LLC; CBU Enterprises, Inc.; CPI Security Systems, Inc.; Dom Group,
LLC; Ferguson Enterprises, Inc.; Five Star Construction Inc.; Five Star
Foundations, LLC; Galloway-Bell, Inc.; A/K/A Galloway-Bell, Inc. II
BGET Floored, LLC; GBS Building Supply-Us LBM, LLC, A/K/A GBS
Building Supply, Inc.; General Shale Brick Inc.; Greener Pastures, Inc.
A/K/A Greener Pastures of Aiken, Inc; IBP Asset, LLC D/B/A Blue Ridge
Building Products; JLS Masonry, Inc.; Kings Landscaping, LLC;
Landshapers, LLC; Lade-Danler, Inc.; Lansing Building Products, Inc.;
Long Heating & Air Conditioning, Inc.; L&M Electric, Inc.; Manale
Landscaping, LLC; MJ Cowboys, LLC; M&L General Construction, LLC.
A/K/A M&L General Construction, Inc.; M&Lreyna Construction, LLC;
M&M Foundations, LLC; Nazareth Builders, LLC, NB Contractors, LLC;
Poinsett Development, LLC; Poinsett Homes, LLC; P&T Construction,
LLC; P&L Enterprises, LLC; Probuild Company, A/K/A Probuild
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Holdings, Inc.; Rite Rug Co.; Rodney Howard Grading Co.; Sandlapper

Concrete, LLC; Sodfather, Inc., Landscape Contractors; Stock Building

Supply, LLC; Topbuild Home Services, Inc, A/K/A Gale Gale Contractors

Service; Tucker Materials, Inc., A/K/A Gypsum; UTM Enterprises, Inc.,

Dupree Plumbing Company, Inc.; Willow Tree Landscaping, Inc., .......... Third-Party Defendants,

of which Builder Services Group (f/k/a Masco Contractor Services Central
Inc. f/k/a Gale Industries, Inc. d/b/a Gale Contractors Services)! and IBP
Assets, LLC d/b/a Blue Ridge Building Products, are the ............cccooeiiiiiiiiiienns Respondents.

RESPONDENTS’ AMENDED CROSS-MOTION TO STRIKE
OR, IN THE ALTERNATIVE,
MOTION TO ALLOW SUPPLEMENTAL BRIEFING

Respondents IBP Assets, LLC d/b/a Blue Ridge Building Products (hereinafter “Blue
Ridge”) and Builder Services Group, Inc. d/b/a Gale Contractors Services (hereinafter “Gale”)
(collectively “Respondents”) find it necessary to renew their motion to strike. In the alternative,

Respondents request leave to file responses to DR Horton’s new arguments.

PROCEDURAL POSTURE

Respondents object to DR Horton’s recitation of the posture of this motion and offer the
following counter-statement. (See Appellant’s Mot. to Strike filed Oct. 29, 2024, pp. 3-4.) In
summary form, Appellant D.R. Horton, Inc. (hereinafter “DR Horton) did not timely object to
Respondents’ briefs and designations for the record on appeal. Instead, DR Horton launched a
new argument that was not raised to the trial court or in DR Horton’s initial brief. When
Respondents objected to the new argument, DR Horton escalated its attempts to construct and
support its unpreserved argument and belatedly moved to strike matters from Respondents’ briefs

and designations.

! This is in improper name identification the entity should be listed as Builder Services Group,
Inc. d/b/a Gale Contractor Services.
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This appeal originally involved numerous rulings against DR Horton, many of which were
mooted by a settlement by DR Horton to which Respondents were not parties. (Exh. A: DRH Init.
Br. filed Feb. 8, 2024, p. 8, n.2.) Some of the orders from which DR Horton originally appealed
may have involved trial proceedings, such as the motion to decertify the class and the trial plan
order. DR Horton’s settlement with the Zitek plaintiffs dramatically narrowed the scope of this
appeal to include only the orders granting Respondents’ dispositive motions.

In its initial brief, DR Horton quoted from a transcript of a proceeding that occurred after
Respondents’ motions for summary judgment were granted. (Id. at p. 14; see Joint Mot. to Strike
filed June 12, 2024, p. 4.) DR Horton also argued that the “negligence rule” governing indemnity
agreements does not apply because DR Horton was not negligent. (Exh. A: DRH Init. Br. filed
Feb. 8, 2024, p. 15; see Joint Mot. to Strike filed June 12, 2024, p.4 n.3; Respondents’ Reply filed
June 25, 2024, pp. 5-6.)

In their briefs, Respondents cited the negligence verdict against DR Horton at the ensuing
trial. They contended this was supported by the doctrine of law of the case. (Respondents’ Reply
filed June 25, 2024, pp. 5-6.) See Judy v. Martin, 381 S.C. 455, 674 S.E.2d 151 (Ct. App. 2009).

DR Horton made numerous representations in its reply briefs regarding the trial that
followed the orders granting Respondents’ dispositive motions. (DRH Reply to IBP filed May 13,
2024, pp. 9-10; DRH Reply to Gale filed May 13, 2024, p. 5 and n.1.) These were responsive to
the references to the jury verdict.

But DR Horton then went a step further and argued that the trial court’s rulings as to
Respondents were inconsistent with its rulings as to other subcontractors. (Id.) DR Horton did
not advance this argument in its initial brief on appeal. (Exh. A: DRH Init. Br. filed Feb. 8, 2024)

As noted above, DR Horton’s initial brief merely alluded to it in the Statement of the Case which,
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by Rule, may not contain contested matters. Rule 208(b)(1)(B), SCACR. Also, this was done by
quoting a portion of a hearing that occurred after Respondents’ dispositive motions were granted.
(Id. at p. 14.)

Respondents filed a Joint Motion to Strike on June 12, 2024. Respondents raised three
concerns in that motion. First, they argued that materials relating to the trial court rulings as to
other subcontractors are not material to this appeal. (Joint Mot., pp. 3-6.) Respondents moved to
strike improper arguments concerning insurance that were not raised to the trial court. (Id. at pp.
6-7.) Third, Gale objected to a derogatory comment concerning its counsel. (Id. at p. 3.) 2

DR Horton complained about the designation of the jury verdict in response to that motion.
(DR Horton’s Opp. Filed June 20, 2024, p. 5 (“If anything should be stricken, it should be IBP’s
argument and its inclusion of the jury verdict and Respondent Gale’s statements and designation
regarding the jury verdict.”).) However, DR Horton did not file a cross-motion at that time;
instead, Appellant waited four months to file its Motion to Strike.

On August 23, 2024, this Court filed an Order granting Respondents’ Joint Motion to
Strike. The Order clearly struck materials from the record that occurred after the orders were filed
from which this appeal was taken. The jury verdict was also stricken from the record.

However, the Order is silent as to the other issues Respondents raised in their Joint Motion.
Despite stating that Respondents’ motion was granted, the specific terms of the Order could be
read to grant only partial relief. Neither Order directly addresses the three issues raised in the Joint
Motion to Strike. The Orders allow DR Horton to correct its reply briefs, however the Orders do

not address their impact upon Respondents’ briefs or DR Horton’s initial brief.

2 Despite refiling several times, DR Horton has not made any attempt to alleviate the offense and
continues to push the offensive comments.
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Counsel for Blue Ridge e-mailed counsel for DR Horton attempting to work out a
resolution without further motions practice. (DR Horton Resp. filed Sept. 6, 2024, exhibit.)
Receiving no response, Blue Ridge filed a Request for Clarification on September 4, 2024. Blue
Ridge requested clarification as to the intended cut-off date. Clarification was also requested as to
the effect of the Order on references in the briefs to stricken materials.

DR Horton did not file a cross-motion. Its response, filed September 6, 2024, did not raise
any specific objections to Blue Ridge’s requests for clarification.

However, DR Horton’s revised reply briefs and designations reiterated its unpreserved
“inconsistency” argument—this time based on earlier motions and orders. The new materials DR
Horton designated were not brought to the trial court’s attention in arguing the motions that are on
appeal—they are just motions and orders concerning other parties to the trial court proceeding that
are not parties to this appeal. It is clear from the record that D.R. Horton had several different
Independent Contractor Agreements with its subcontractors so how the trial court ruled on motions
involving other subcontractors has no place in this appeal. D.R. Horton’s only purpose for
including those arguments is to support its “inconsistent ruling” argument that it never included in
its initial appeal brief and which is not properly before this court.

Blue Ridge’s reply memorandum referenced DR Horton’s revised briefs and designations
and sought guidance as to the scope of this Court’s Order. Specifically, Blue Ridge argued that
due process requires an opportunity for Respondents to respond to new arguments raised for the
first time in a reply brief on appeal. (Reply filed Sept. 10, 2024.)

On September 16, 2024, DR Horton filed a sur-reply. While professing to be responsive
to Blue Ridge’s request clarification as to this Court’s ruling regarding new materials DR Horton

designated while the Request for Clarification was pending, this filing went far beyond that. It
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raised a host of new issues that were not before this Court. This sur-reply asserted arguments
regarding Respondent Gale that were not a part of the Motion for Clarification. On September 17,
2024, Respondent Gale filed a letter with the court in response.

After the parties filed their revised final briefs, DR Horton filed another motion seeking to
hold final briefing in abeyance. (Mot. filed Oct. 18, 2024.) DR Horton claimed that the parties
were awaiting a ruling on whether portions of Respondents’ briefs should be stricken. (Id.)

Blue Ridge responded by pointing out that DR Horton had not filed a motion to strike.
(Response filed Oct. 21, 2024.)

Shortly thereafter, this Court issued its Amended Order (filed Oct. 21, 2024.) The
Amended Order corrected a typographical error as to the cut-off date, but was otherwise identical
to the August 23, 2024 Order.

DR Horton filed the pending Motion to Strike on October 29, 2024. After months of
motion practice, two orders, and the filing of two sets of final briefs, DR Horton now seeks to
strike portions of Respondents initial briefs.

On November 4, 2024, DR Horton filed yet another set of revised reply briefs and a revised
designation. The briefs do not appear to substantially differ from the reply briefs they replaced.
However, DR Horton’s revised designation added thirteen (13) motions and orders in the trial court
relating to non-parties to this appeal. (Exh. F: DRH Rev. Suppl. Designation filed Nov. 4, 2024,
items 23 through 35.)

ARGUMENT

Final briefs and the record on appeal have all been filed. DR Horton’s most recent filings
demonstrate that it is attempting to leverage this Court’s ruling on Respondents’ Motion to Strike
to the prejudice of Respondents. Respondents therefore seek affirmative relief in addition to the

denial of DR Horton’s pending motion.
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The matters of which DR Horton complains of in its pending Motion to Strike are to some
extent creatures of its own doing. Had DR Horton objected in a timely manner, Respondents could
have requested leave to amend their briefs, and this appeal could have proceeded normally.

What DR Horton did was to use the materials in Respondents’ briefs and designations—to
which DR Horton only recently formally objected—as a pretext to raise an entirely new argument
in its reply briefs, and to support it by designating irrelevant materials for the record. This creates
a series of escalating problems.

First, Respondents were never provided the opportunity to correct the issues with their
briefs to which DR Horton now objects. This Court’s Orders struck the jury verdict from the
record. DR Horton complains that Respondents’ briefs cited the verdict, which has been stricken
from the record. Although the Orders allowed DR Horton to correct its reply briefs, the Orders
did not expressly allow Respondents to correct their briefs.

Next, DR Horton claims that the extraneous arguments and materials in its briefs and
designations in reply are responsive to references to which it objects in Respondents’ briefs. If
Respondents are allowed to correct their briefs, then the pretext for the references to the trial and
motions and orders relating to other subcontractors vanishes.

Now, after having claimed the advantage of its pretextual expansion of issues on appeal,
DR Horton seeks to strike the allegedly offending portions of Respondents’ briefs. After DR
Horton filed this motion to strike, it designated numerous motions and orders that Respondents
heretofore had no reason to read or consider. These motions and orders involve parties that are not
part of this appeal.

The extreme prejudice to Respondents is compounded by the fact that DR Horton’s

“inconsistent rulings” argument was raised for the first time in a reply brief on appeal. At this
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point, there is no mechanism for Respondents to respond to that argument on the merits. Yet it is
axiomatic that Respondents have a right to respond to DR Horton’s arguments on appeal.

Finally, there appears to be some confusion as to the intended scope of this Court’s Orders.
Both Orders state that the record on appeal “shall not contain . . . any materials that otherwise were
not presented to the lower court prior to, or in conjunction with, its issuance of the order on
appeal.” (Amended Order filed Oct. 21, 2024, p. 2 (emphasis added).)

DR Horton seemingly reads this ruling narrowly to reach only materials not presented to
the trial court until after the orders on appeal were filed. But this interpretation fails to account for
Rule 209(b), SCACR, which provides that parties “shall not include any matter in his Designation
which is not relevant to the appeal.” Motions and orders concerning non-parties to this appeal do
not gain relevance merely because DR Horton considers them to reflect inconsistent rulings. DR
Horton has the burden of demonstrating that arguments concerning these materials were preserved
for appeal. This burden has clearly not been met.

The posture of the motion practice in this appeal became somewhat confused when DR
Horton filed its amended reply briefs and record. At that time, Blue Ridge’s Motion for
Clarification was pending, and that motion in part sought guidance as to the scope of the changes
allowable in DR Horton’s amended reply brief. (Req. for Clarification filed Sept. 4, 2024, p. 3,
#3.a.) In a belated response brief, DR Horton sought relief that it has now renewed in its pending
Motion to Strike. (Appellant’s Resp. filed Sept. 16, 2024, p. 5 and Attachment B.)

This Court’s Orders could be interpreted to reflect that the Court was unable to grant
complete relief because the appropriate motions had not been filed. Accordingly, Respondents

hereby cross-move to either strike portions of DR Horton’s briefs or allow supplemental briefing.
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I. Motion to Strike

The ground for this motion is stated in Blue Ridge’s Reply in Support of Request for
Clarification filed September 10, 2024, which is incorporated herein. Essentially, Respondents
contend that DR Horton raised and developed an “inconsistency” argument in its reply brief on
appeal to which they never had any opportunity to respond. This was the stated reason for
Respondents’ Joint Motion to Strike (filed June 12, 2024, p. 3.).

It is black-letter law that appellate courts will not consider arguments raised for the first

time in a reply brief on appeal. Glasscock, Inc. v. U.S. Fid. & Guar. Co., 348 S.C. 76, 81, 557

S.E.2d 689, 692 (Ct. App. 2001); State v. Daise, 421 S.C. 442, 451, 807 S.E.2d 710, 714 (Ct. App.

2017); Zinn v. CFI Sales & Mktg., L.td, 415 S.C. 93, 113, 780 S.E.2d 611, 621-22 (Ct. App. 2015);

SPUR at Williams Brice Owners Ass’n, Inc. v. Lalla, 415 S.C. 72, 92, 781 S.E.2d 115, 126 (Ct.

App. 2015); Simmons v. SC STRONG, 402 S.C. 166, 173 n.2, 739 S.E.2d 631, 635 n.2 (Ct. App.

2013); Beaufort Cnty. Sch. Dist. v. United Nat. Ins. Co., 392 S.C. 506, 525, 709 S.E.2d 85, 95 (Ct.

App. 2011); Pruitt v. Pruitt, 389 S.C. 250, 269, 697 S.E.2d 702, 712 (Ct. App. 2010); Normandy

Corp. v. S.C. Dep’t of Transp., 386 S.C. 393, 407 n.7, 688 S.E.2d 136, 144 n.7 (Ct. App. 2009).

“A reviewing court looks only to the initial brief on appeal for the issues presented because those
are the arguments and authority to which the respondent has an opportunity to respond in the

respondent’s brief.” Breckenridge Prop. Fund 2016, LL.C v. Wally Enterprises, Inc., 170 Idaho

649, 657 n.2, 516 P.3d 73, 81 n.2 (2022) (citations omitted).
The specific argument must have been previously made to merit inclusion in a reply brief.

Crawford v. Henderson, 356 S.C. 389, 409, 589 S.E.2d 204, 215 (Ct. App. 2003); see also Dukes

v. Farrell, No. 2014-000730, 2017 WL 4619168, at *2 (S.C. Ct. App. Apr. 12, 2017) (unpublished

opinion) (“Dukes did not raise this precise argument in his main brief. Therefore, it is not preserved
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for review.”). At a minimum, intent to raise an issue must be reasonably clear from the arguments
in the initial brief. Zinn, 415 S.C. at 113, 780 S.E.2d at 621-22.

The scope of this appeal is determined by DR Horton’s initial brief. Rule 208(b)(1)(B),
SCACR. DR Horton did not raise an argument that the trial court ruled inconsistently, either to
the trial court or in its initial brief on appeal. The only reference to inconsistent rulings occurred
in DR Horton’s “Summary of the Facts” section. (Exh. A: DRH Init. Br., p. 14.) That reference
has been stricken. (Order filed Aug. 23, 2024.)

Therein lies the source of the briefing disconnect of which DR Horton complains. Its
“Summary of the Facts” section in its Initial Brief quotes from a transcript that has been stricken
from the record. This is improper and prejudicial.

Accordingly, Respondents move to strike the portion of DR Horton’s initial brief
containing the improper quotation. (See Exh. A: DRH Init. Br., pp. 13-14.) The first paragraph in
Blue Ridge’s brief on page 12 of which DR Horton complains would be mooted if the
corresponding portion of DR Horton’s initial brief is stricken, and Blue Ridge would consent to
remove that paragraph should this Court so rule.

DR Horton argues that its “inconsistent rulings” argument is responsive to Respondents’
reference to the jury verdict at trial. (See Exh. E: DRH Init. Reply to IBP filed May 13, 2024, p.
9.) But the verdict has already been stricken from the record and DR Horton has now moved to
strike any references to it. Moreover, it is unclear how DR Horton’s inconsistency argument could
be responsive to references to the verdict.

DR Horton raised and developed a new argument in its reply briefs that was not raised in

conjunction with the trial court’s rulings on Respondents’ dispositive motions, and designated
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multiple irrelevant documents in support of that argument. Having injected an improper issue into
this appeal, DR Horton has fought tooth and nail to retain it.

Respondents are uncertain as to the mechanism by which an unpreserved argument in reply
on appeal is to be brought to the attention of this Court. Respondents should not have to rely on
this Court’s sua sponte determination.

A motion to strike is appropriate when an appellant raises a new issue in a reply brief on

appeal. Huston v. Comm’r of Employment and Economic Dev., 672 N.W.2d 606, 612 (Minn. Ct.

App. 2003) (“When a new issue is raised in the reply brief, that portion of the brief should be
stricken.”). A New York court, in granting a motion to strike, opined as follows:

[Sur-replies] are not allowed, but some remedy should be provided for such a
situation as that in which the moving party is here placed. It has of late come within
the observation of the court that some attorneys preparing briefs for appellants
refrain from including in their original briefs points of vital importance, and, after
they have received the respondents' answering briefs, they set forth in what they
call ‘replying briefs’ the important matter omitted in the first instance. As no such
thing as a rejoinder to a reply brief is permitted, it is obvious that in such a case the
respondent is placed at a great disadvantage, and that the real purpose of requiring
an exchange of briefs is frustrated. The reprehensible practice here referred to
cannot be tolerated.

Therefore, in such circumstances, applications will be entertained to have such so-
called reply briefs, as are above referred to, removed from the files and withdrawn
from the consideration of the court.

Ardolino v. Reinhardt, 128 A.D. 339, 339, 112 N.Y.S. 641 (App. Div. 1908)

Accordingly, Respondents move to strike the portions of DR Horton’s amended reply briefs
that advance its “inconsistent rulings” argument. Respondents also move to strike the documents
that were not raised to the trial court in conjunction with Respondents’ motions. DR Horton’s
insurance arguments, which were not raised to the trial court, should be stricken also for the reasons

discussed above.
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Specifically, Respondents move to strike items 23 through 35 from DR Horton’s Revised
Supplemental Designation of Record filed November 4, 2024. (See Exh. F; see also Amended
ROA filed Sept. 13, 2024, items 76, 77, 78, and 79 (JLS motions and orders).) Respondents also
move to strike DR Horton’s initial designation (Exh B) items 4, 35, and 36. They were not cited
in DR Horton’s initial brief and are relevant only to the unpreserved “inconsistent rulings”
argument. (See Amended ROA filed Sept. 13, 2024, items 7, 35, and 36 (AJ and Rite Rug motions
and order). Respondents request that the offending portions of DR Horton’s revised reply briefs
be stricken. (See Exhibits D and E: DRH Rev. Reply Briefs (strikethroughs).)

If this Court strikes the portion of DR Horton’s initial brief that quotes from the subsequent
trial transcript, that alone might resolve this issue. Blue Ridge would remove the responsive
paragraph from its brief. If Respondents are allowed to conform their briefs to this Court’s Orders,
the jury verdict issue may be resolved. That would remove the briefing disconnect of which DR
Horton complains and also negate even the flimsy pretext for DR Horton’s “inconsistent rulings”
argument in reply.

II. Motion for Supplemental Briefing

Nevertheless, Respondents realize that striking portions of briefs is a drastic remedy, and
it may lead to protracted motion practice. DR Horton’s “inconsistent rulings” and insurance
arguments lack merit, and they can be quickly put to rest. Respondents seek an opportunity to
meaningfully respond to the arguments DR Horton raised for the first time in its reply briefs.

There is also some authority for the proposition that an appellate court may allow

supplemental briefing in this situation. Owens v. Green, 400 Ill. 380, 407, 81 N.E.2d 149, 164

(1948); 4 C.J.S. Appeal and Error § 736 (May 2024 Update). The preservation of DR Horton’s

“inconsistent rulings” argument is highly disputed. This Court may need to review the briefing on

the merits to resolve this issue. Supplemental briefing may therefore be appropriate.
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Because both pending motions flow from DR Horton’s objections to Respondents’ initial
briefs, Respondents request the opportunity to correct their briefs in light of this Court’s October
21, 2024 Order (as set forth in Respondents’ response to DR Horton’s Motion to Strike) and their
above-referenced motion to strike the reference to stricken materials in DR Horton’s initial brief.
This may moot many of the contested issues in the pending motions.

If this Court allows the currently-filed briefs and designations to stand, Respondents
request leave to file supplemental briefs addressing DR Horton’s newly-developed “inconsistent
rulings” argument and, the improper insurance issues.

Alternatively, this Court may find it appropriate to strike the referenced portions of DR
Horton’s reply briefs and hold them in abeyance until Respondents’ amended briefs are filed. If
DR Horton again raises unpreserved and irrelevant arguments in amended reply briefs filed
thereafter, Respondents reserve their right to seek appropriate relief at that time.

If this Court is inclined to deny both pending motions, Respondents request that the
motions and orders concerning the briefs and record be considered along with the merits of the
appeal.

CONCLUSION

Since DR Horton has re-opened the issue of striking briefs, Respondents cross-move to
strike DR Horton’s arguments that were raised for the first time in its reply on appeal and references
to materials that have been stricken from the record. These include the argument that the trial court
ruled inconsistently and references to liability insurance. Alternatively, Respondents request leave
to supplement their briefs to respond to these issues, or that the motions and orders relating to these
issues be considered along with the merits of this appeal.

In sum, Respondents request the following:
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1. The portion of DR Horton’s initial brief quoting and referring to the trial transcript be
stricken.

2. If this Court grants #1, Blue Ridge consents to remove the first redlined paragraph on
page 12 of'its brief. (See Exh. C and exhibit to DR Horton’s October 29, 2024 Motion.)

3. If this Court is inclined to grant DR Horton’s Motion to Strike, Respondents request
the opportunity to conform their briefs to the Orders.

4. The portions of DR Horton’s reply briefs that reference stricken materials, respond to
references to the jury verdict, and raise improper insurance arguments be stricken.

5. The Court strike items 23 through 35 from DR Horton’s Revised Supplemental
Designation of Record filed November 4, 2024 as well as items 7,35, 36, 76,77,78, and

79 contained in the Amended ROA filed Sept. 13, 2024.

Respectfully submitted,

MURPHY & GRANTLAND, P.A. RESNICK & LOUIS, P.C.

/s/ Timothy J. Newton /s/_A_Iicia N. Bolyard _
Everett A. Kendall, 1 (SC Bar No. 8450) ~ Alicia N. Bolyard, Esquire (SC Bar # 103737)
Timothy J. Newton, (SC Bar No. 71640) 146 Fairchild Street, Suite 130

P.O. Box 6648 Charleston, South Carolina 29492

Columbia, SC 29260 843-410-2534

(803) 782-4100 abolyard@rlattorneys.com
tnewton@murphygrantland.com Attorney for Respondent Builder Services Group,
Attorneys for Respondent Inc. d/b/a Gale Contractor Services

IBP Assets, LLC d/b/a
Blue Ridge Building Products

November 11, 2024
Charleston, South Carolina
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court and providing them a copy of same.

Sandra R. Branson

Legal Assistant to J.R. Murphy,
Esquire, Megan Walker, Esquire,
and William G. Arnold, Esquire
Phone: 803-782-4100 ext. 1265
Post Office Box 6648

Columbia, SC 29260
sbranson@murphygrantland.com
www.murphygrantland.com

[in)

Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be
privileged or confidential and are intended solely for the individual or
entity to whom they are addressed. If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it
immediately. Any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited.
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https://protect.checkpoint.com/v2/r01/___http://www.murphygrantland.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmFjOThhMDdiZDg2Y2NmZWE1YmU3MGExZmNjNDdiZjExOjc6ZjIwNzo3NTk2NDdmMTQzNzUwYzhjMjAzNmQzZjlmNGQzYmM3MDU4MjE0NjA0ZjljMDJiZDI4N2VmMjc0ZDg1Yzc3MzA2Omg6VDpO
mailto:sbranson@murphygrantland.com
https://protect.checkpoint.com/v2/r01/___http://www.murphygrantland.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmFjOThhMDdiZDg2Y2NmZWE1YmU3MGExZmNjNDdiZjExOjc6Zjc5ZTo4M2I2NmI4ZTU2OTRmYThmMWMwMTk3NDE4ODg3NmRjYmUxMWQ3YTcxZDM3OGY0ZTE5ZjJmMjU1ZDBjZTc3OGVhOmg6VDpO
https://protect.checkpoint.com/v2/r01/___https://www.linkedin.com/company/murphy-&-grantland-p.a.___.YzJ1OnNjanVkaWNpYWw6YzpvOmFjOThhMDdiZDg2Y2NmZWE1YmU3MGExZmNjNDdiZjExOjc6MDM3ZTo4YjNiNDUyZTA2OTM3NjNmZTZkYTFiNjJjZmExYzEzMDhlMmMyZGRkNWJhODgwMmQ0NjgyMDIwNmI5MTQ5Zjc1Omg6VDpO

