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The Court should deny Appellants David L. Lambert and Julia H. Beamish’ (“Appellants”) 


Rule 60(b)(2) Motion to introduce “newly discovered” evidence into the record for this case 


because: 


• Appellants’ Motion is not in accord with Rule 60(b)(2) as Appellants did not obtain leave 


from this Court to file the Motion, and 


• Alternatively, Appellants fail to establish that the “newly discovered” evidence is material 


to the issue on appeal, that the evidence probably would change the result, or that the 


evidence is not merely cumulative of evidence they already presented. 


FACTUAL BACKGROUND: 


This is an appeal of the Aiken County, South Carolina Circuit Court’s December 28, 2023, 


Order (“the Order”) denying Appellants’ appeal of the Aiken County Planning Commission’s 


(“Commission”) decision to approve Verizon Wireless’ application1 for a permit for a wireless 


telecommunications facility (cell tower).  The Commission’s approval grants Verizon’s application 


to build and operate a cell tower on a rural tract of property located at Old 96 Indian Trail Road in 


Aiken County, South Carolina (Tax Parcel No. 262-00-01-002) (“Indian Trail Property”).   


I. THE INDIAN TRAIL PROPERTY 


The Indian Trail Property, which consists of over one hundred (100) acres of vacant, 


wooded land, previously was a part of a larger tract of land.  Order, at p. n. 1.  On January 23, 


2006, Gerald L. Waters (“Waters”) purchased that larger tract of land, Tax Parcel No. 262-00-01-


002 (“the Waters Parcel”).  As reflected by the deed for that purchase, the Waters Parcel was not 


subject to any restrictive covenants. Exhibit 1 (Waters Parcel Deed).2 


 
1 Pyramid Network Solutions applied for the permit on behalf of Verizon Wireless (“Verizon”). 
2 This is in the ROA before the Circuit Court (“ROA”).  ROA, at Exhibit 8, at pp. 45-50. 
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Subsequently, in March 2010, Waters subdivided the Waters Parcel, selling a 17-acre 


portion of it (now known as Tax Parcel No. 262-00-01-043) to Appellants (“Appellants’ 


Property”).  When conveying the property to Appellants, Waters included language in the deed 


expressly providing that Appellants’ Property is subject to restrictive covenants for “Bluffwood 


East” (“Restrictive Covenants”).  Exhibit 2 (Appellants’ Deed)3 (“This conveyance is made 


subject to Easements, Restrictions, Covenants, and Conditions of record, including matters shown 


on recorded plats as well as those Restrictive Covenants for Bluffwood East set forth on Exhibit A 


attached hereto and incorporated herein”).  The deed for Appellants’ Property (“Appellants’ 


Deed”) attaches a copy of the Restrictive Covenants, which are dated October 7, 2004.  Id.  In 


relevant part, the Restrictive Covenants prohibit commercial activity on Appellants’ Property.4  Id.  


See also Appellants’ Initial Brief, at p. 2.   


Roughly four years after the sale of Appellants’ Property, Waters, in March 2014, conveyed 


the remainder of the Waters Parcel – Tax Parcel No. 262-00-01-002 and what is referred to herein 


as the “Indian Trail Property” - to the Gerald L. Waters Living Trust (“Waters Trust”). 


Significantly, unlike Appellants’ Deed, the Indian Trail Property’s deed (“Indian Trail Property 


Deed”): 


• Contains no language referencing the Restrictive Covenants or making the Indian 


Trail Property subject to any other restrictive covenants, and 


• Does not attach the Restrictive Covenants as an exhibit. 


The Indian Trail Property Deed is attached as Exhibit 3.5 


 
3 See Verizon’s Memo in Opp., at Exhibit B; ROA, at Exhibit 8, at pp. 51-56. 
4 The Restrictive Covenants’ language also states that the covenants apply to the property described 
in Appellants’ Deed.  Id. (“The property described herein is specifically made subject to the 
following Restrictive Covenants”). 
5 See Verizon’s Memo. in Opp., at Exhibit C; ROA, at Ex. 8, at pp. 57-61 and Ex. 11. 
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The Waters Trust has agreed to lease a portion of the Indian Trail Property to Verizon for 


the construction and operation of the cell tower in question. 


II. COMMISSION’S CONSIDERATION OF VERIZON’S APPLICATION AND 
APPELLANTS’ OPPOSITION TO IT 


Verizon applied to the Commission for a permit to build a cell tower on a small portion of 


the Indian Trail Property to address wireless coverage deficiencies that exist in the area.  Order at 


p. 1. Appellants opposed the application, arguing to the Commission that the Indian Trail Property 


is a “part of” Bluffwood East and therefore Bluffwood East’s Restrictive Covenants, which 


prohibit commercial activity, bar a cell tower on that property.  Order, at p. 2. 


The Commission considered Verizon’s application – and Appellants’ opposition to it – at 


multiple meetings.  Id., at p. 2.  At the Commission’s first meeting, on October 20, 2022, Appellants 


objected to Verizon’s application based on the Restrictive Covenants.  Id.  Given that objection, 


the Commission requested additional information from Appellants and Verizon about the issue.  


Id.  Subsequently, “Verizon submitted detailed information [to the Commission] explaining that 


the restrictive covenants do not apply to the Indian Trail Property and [provided] copies of the 


deeds for” that Property and Appellants’ Property.  Id.  As noted above, Appellants’ Deed 


references and attaches the Restrictive Covenants.  Id., at p. 7.  In contrast though, the Indian Trail 


Property Deed neither references (expressly or by implication) nor attaches the Restrictive 


Covenants.  Id. 


The Commission held a second meeting on Verizon’s application on November 17, 2022.  


Appellants again contended that the Restrictive Covenants apply to the Indian Trail Property and 


prohibit the cell tower on it.  Id., at p. 2.  In support of that argument, Appellants shared with the 


Commission a “relatively old” and unrecorded August 18, 2004, “Preliminary Plat of Bluffwood 
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East,” which they contend depicts the Indian Trail Property as Lot 346 of Bluffwood East.  Exhibit 


4 (Excerpt from Nov. 17, 2022, Commission Meeting)7 (Emphasis added).  Appellants attach that 


Preliminary Plat as “Exhibit A” to their Motion (“Preliminary Plat A”).  Motion, at ¶ 2. 


At the November 17, 2022, meeting, Appellants argued to the Commission that Preliminary 


Plat A, by allegedly showing the Indian Trail Property as one of the Lot 34s of Bluffwood East, 


somehow rendered the Restrictive Covenants applicable to that Property (and thus prohibit the cell 


tower).  Id.  Appellants then provided the Commission with a copy of the Restrictive Covenants, 


but they failed to provide a copy of any deed to which they were attached.  Order, at p. 2.  The 


Commission tabled Verizon’s application a second time to allow Appellants an opportunity to 


produce that deed.  Id. 


The Commission held a third meeting on January 19, 2023.  At that meeting, Appellants 


provided the Commission with no new information, and Verizon reiterated its position that its 


application meets Aiken County requirements for wireless telecommunications towers and that the 


Restrictive Covenants do not apply to the Indian Trail Property, whose deed in no way references 


and does not attach the Restrictive Covenants.  Id.  The Commission approved Verizon’s 


application with contingencies by a majority vote.  Id.   


III. APPELLANTS’ APPEAL TO THE CIRCUIT COURT 


On February 20, 2023, Appellants filed a notice of appeal in Aiken County’s Circuit Court, 


appealing the Commission’s decision to approve Verizon’s application for the cell tower on the 


Indian Trail Property.  In relevant part, Appellants’ notice of appeal asserted: (1) the Commission’s 


“verbal decision” “is not supported by the evidence and other information presented to it” and (2) 


 
6 Preliminary Plat A labels multiple “lots” as Lots 34.  See Motion, at Ex. A. 
7 See ROA, at Exhibit 7, at pp. 20-24. 
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the Commission “did not consider certain factors outlined in the Code of Ordinances for Aiken 


County.”  The notice of appeal did not include any arguments about the Restrictive Covenants’ 


applicability to the Indian Trail Property.   


On October 16, 2023, the Circuit Court held a hearing on Appellants’ appeal.  After 


considering “the pleadings, briefings, record on appeal, and arguments of counsel,” the Circuit 


Court denied the appeal and issued the Order.  Order, at p. 3.  In relevant part, the Circuit Court’s 


Order held that Appellants had “forfeited” any argument that the “proposed cell tower would 


violate certain restrictive covenants applicable to the Indian Trail Property.” Id., at p. 7.  Per the 


Order: 


Appellants [failed] to provide arguments or supporting authority for 
their position even after Verizon argued extensively that the 
restrictive covenants do not apply at the hearing.  Therefore, [the 
Court] find[s] the question of whether restrictive covenants apply to 
the Indian Trail [P]roperty [] is not properly before the Court in this 
appeal.  Glasscock, Inc. v. U.S. Fid. & Guar. Co., 348 76, 81, 557 
S.E.2d 689, 691 (Ct. App. 2001) (“South Carolina law clearly states 
that short, conclusory statements made without supporting authority 
are deemed abandoned and therefore not presented for review.”) 
(internal citations omitted). 


Id.  “Nevertheless,” the Circuit Court found that, even if Appellants had properly presented the 


issue of the Restrictive Covenants on appeal, the Restrictive Covenants, which are not referenced 


in or attached to the Indian Trail Property Deed, do not – “either by express language or 


unmistakable implication – apply to the Indian Trail Property or prohibit the construction or 


operation of the proposed cell tower.”  Id., at pp. 7-8. It thus denied Appellants’ appeal on that 


ground.  Id. 


On January 8, 2024, Appellants filed with the Circuit Court a motion to alter or amend the 


Order, which the Circuit Court denied on March 20, 2024.  Thereafter, Appellants appealed the 


Order to this Court on April 24, 2024. 
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IV. APPELLANTS’ SUBSEQUENT LAWSUIT AGAINST WATERS AND THE 
WATERS TRUST AND PRELIMINARY PLAT B 


After appealing the Order to this Court, Appellants filed an April 19, 2024, lawsuit against 


Waters and the Waters Trust, Julia H. Beamish, Lisha P. Cooksey, John H. Cooksey, Sr., Katherine 


G. Haight, Beth Ann Hammelbacher, Richard A. Hammelbacher, Priscilla Ireys, Henry Ireys, 


David L. Lambert, Joyce Noland, Joyce Noland as Trustee of the Joyce Noland Revocable Living 


Trust and Shealy & Shealy Farms, Inc. v. Gerald Waters a/k/a Gerald L. Waters, and Gerald L. 


Waters, Trustee of the Gerald L. Waters Living Trust, C.A. No. 2024-CP-02-00989 (Aiken County) 


(“New Lawsuit”).  Motion, at ¶ 3.   


Appellants, via the New Lawsuit, seek to relitigate whether the Restrictive Covenants apply 


to the Indian Trail Property, requesting that an Aiken County Circuit Court contradict the Order 


and declare that the Indian Trail Property is subject to the Restrictive Covenants.8  Id., at ¶ 4. 


In answering the New Lawsuit and denying that the Indian Trail Property is a part of 


Bluffwood East or subject to the Restrictive Covenants, Waters and the Waters Trust produced a 


preliminary, unrecorded plat of Bluffwood East, which Appellants attach as “Exhibit B” to their 


Motion (“Preliminary Plat B”).  Id., at ¶ 5. 


Like Preliminary Plat A, Preliminary Plat B is not a document recorded in the Aiken County 


Register of Deeds.  While Preliminary Plat A allegedly shows the Indian Trail Property as one of 


two “Lot 34s” of Bluffwood East, Preliminary Plat B does not depict the Indian Trail Property at 


all (as a Lot 34 or otherwise).  Id., at ¶ 7.   Appellants speculate that Preliminary Plat A “was 


 
8 Collateral estoppel arguably prohibits Appellants’ New Lawsuit from seeking such relief, 
however.  Pye v. Aycock, 325 S.C. 426, 435-436, 480 S.E.2d 455, 459-60 (Ct. App. 1997) (“Under 
the doctrine of collateral estoppel, [] the second action is based upon a different claim and the 
judgment in the first action precludes relitigation of [] those issues ‘actually and necessarily 
litigated and determined in the first suit’”). 
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prepared after” Preliminary Plat B and somehow “expands” Bluffwood East’s boundaries to 


include the Indian Trail Property.  Id., at ¶¶ 8, 10.  Appellants further guess – without evidentiary 


support – that “Mr. Waters probably has used two plats of Bluffwood East, which contain 


conflicting information, and for different purposes.”  Id., at ¶ 8.   


V. APPELLANTS’ RULE 60 MOTION REGARDING PRELIMINARY PLAT B 


Now, after multiple Commission meetings, a Commission decision, and an unsuccessful 


appeal to the Circuit Court, Appellants request that this Court, pursuant to Rule 60, allow them to 


introduce Preliminary Plat B “as newly discovered evidence.” Id., at ¶ 11.   


In their Rule 60 Motion, Appellants venture that, “had the Planning Commission been 


made aware of the existence of [Preliminary Plat] B[,] a majority, if not all, of its members would 


have denied Verizon’s application for the cell tower [as] such new evidence clearly shows that after 


[Preliminary Plat B] was prepared, Mr. Waters expanded the boundaries of Bluffwood East using 


[Preliminary Plat] A – which he gave to the Appellants – and made [the Indian Trail Property] 


subject to the Restrictive Covenants.”  Id., at ¶ 10.  Appellants also contend that, on the basis of 


Preliminary Plat B, the Court should “remand this matter to the Planning Commission for 


additional proceedings.”  Id., at ¶ 11. 


STANDARD OF REVIEW 


Rule 60(b)(2) of the South Carolina Rules of Civil Procedure provides that, “[o]n motion 


and upon terms as are just, the court may [at its discretion] relieve a party [] from a final judgment” 


for “newly discovered evidence which by due diligence could not have been discovered in time to 


move for a new trial under Rule 59(b).”  Rule 60(b)(2), SCRCP.  See also Jamison v. Ford Motor 


Co., 373 S.C. 248, 272, 644 S.E.2d 755, 767 (Ct. App. 2007) (A court  


“may relieve a party from a final judgment where ‘newly discovered evidence which by due 


diligence could not have been discovered in time to move for a new trial under Rule 59(b)’”) 
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(citing Rule 60(b)(2), SCRCP).  See also Perry v. Heirs at L. of Gadsden, 357 S.C. 42, 47, 590 


S.E.2d 502, 504 (Ct. App. 2003) (Noting “[w]hether to grant or deny a motion under Rule 60(b) is 


within the sound discretion of the trial judge”).  South Carolina courts have defined “due diligence” 


as “[t]he diligence reasonably expected from, and ordinarily exercised by, a person who seeks to 


satisfy a legal requirement or to discharge an obligation.” Lanier v. Lanier, 364 S.C. 211, 220, 612 


S.E.2d 456, 460 (Ct. App. 2005).  As this Court has noted, “[d]iligence looks not to what the litigant 


actually discovered, but what he or she could have discovered.”  Id. 


If a final order or judgment is on appeal – as in this case – Rule 60(b)(2) requires an 


appellant, before filing a motion under the Rule, first obtain leave to make the motion from the 


appellate court.  Rule 60(b)(2), SCRCP. 


If such leave is granted, the appellate “party seeking to set aside a judgment pursuant to 


Rule 60(b) has the burden of presenting evidence entitling him to the requested relief.” Jamison, 


at 272, 644 S.E.2d at 767.  “To obtain a new trial based on newly discovered evidence, a movant 


must establish that the newly discovered evidence: (1) will probably change the result if a new 


trial is granted; (2) has been discovered since the trial; (3) could not have been discovered before 


the trial; (4) is material to the issue; and (5) is not merely cumulative or impeaching.”  Id.  (Denying 


a Rule 60(b)(2) motion as the “new evidence” “would not likely change the result in a new trail 


and was merely cumulative”). 


ARGUMENT 


I. THE COURT SHOULD DENY APPELLANTS’ MOTION AS APPELLANTS 
DID NOT OBTAIN LEAVE TO FILE THE MOTION PURSUANT TO RULE 
60(b)(2), SCRCP. 


Prior to filing the Motion, Appellants did not request or obtain leave from this Court to file 


such a motion.  That is in contravention of Rule 60(b)(2)’s directive otherwise.  The Rule plainly 


provides: “During the pendency of an appeal, leave to make the motion must be obtained from the 
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appellate court.”  Rule 60(b)(2), SCRCP.  See also C-Sculptures, LLC, No. 3 v. Brown, 393 S.C. 


27, 31, 709 S.E.2d 705, 707 (Ct. App. 2011) (“During the pendency of an appeal, leave to make 


the motion must be obtained from the appellate court”).  As a result of Appellants’ failure to obtain 


this Court’s leave, the Court should deny the Motion. 


II. ALTERNATIVELY, THE COURT SHOULD DENY APPELLANTS’ MOTION 
AS PRELIMINARY PLAT B IS A RED HERRING THAT IS NOT MATERIAL 
TO THE ISSUE, WILL NOT “PROBABLY” CHANGE THE RESULT, AND IS 
CUMULATIVE OF EVIDENCE APPELLANTS ALREADY PRESENTED TO 
THE COMMISSION. 


The Court also should deny Appellants’ motion because the “newly discovered evidence,” 


Preliminary Plat B, is not material to any issue, entry of it into evidence would not be “outcoming-


changing,” and such evidence is merely cumulative of evidence Appellants already presented to 


the Commission about the Restrictive Covenants’ alleged applicability to the Indian Trail Property. 


Morin v. Innegrity, LLC, 424 S.C. 559, 578, 819 S.E.2d 131, 141 (Ct. App. 2018).  Id. (“Relief 


under [Rule 60] depends upon the post-trial discovery of previously unknown, outcome-changing 


facts the moving party could not have, with due diligence, unearthed before trial); Jamison, at 272, 


644 S.E.2d at 767 (Rule 60 requires a movant to establish that the newly discovered evidence: “(1) 


will probably change the result if a new trial is granted; (2) has been discovered since the trial; (3) 


could not have been discovered before the trial; (4) is material to the issue; and (5) is not merely 


cumulative or impeaching”). 


A. Preliminary Plat B Is Not Material and Would Not Be Outcome Changing. 


The Court should deny Appellants’ Motion as Preliminary Plat B is a red herring, which is 


not material and would not “probably” change the determination that the Restrictive Covenants 


are inapplicable to the Indian Trail Property.   As noted above, courts historically have denied Rule 


60 motions, like Appellants’, if the “newly discovered evidence” is not material and would not 
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“change the result of” the underlying order.  See, e.g., Powell v. Med. Univ. of S.C., No. 2015-


001331, 2019 WL 6726411, at *1 (S.C. Ct. App. Dec. 11, 2019) and Bass v. Bass, No. 2006-UP-


175, 2006 WL 7285828, at *2 (S.C. Ct. App. Mar. 28, 2006). 


For instance, in Powell, the South Carolina Court of Appeals upheld the denial of a Rule 


60 motion because the newly discovered evidence would not have affected the circuit court’s grant 


of summary judgment to the defendant on the plaintiff’s false arrest and false imprisonment claims.  


The Powell plaintiff, who had cursed and yelled at the defendant’s hospital staff, had been arrested 


and convicted for trespassing at the hospital.  He subsequently asserted false arrest and false 


imprisonment claims against the hospital.  Id.  The circuit court granted the hospital summary 


judgment on those claims.  In a motion, which the Court of Appeals construed as a Rule 60 motion, 


the plaintiff requested the circuit court reconsider its summary judgment order as his trespassing 


conviction had been reversed. Id.  The circuit court denied the motion and the Court of Appeals 


later upheld that denial.  


In doing so, the Court noted that to prevail on false imprisonment and arrest claims, a 


plaintiff has to establish that the restraint was unlawful and that probable cause for the arrest was 


lacking.  Id.  It determined that reversal of the plaintiff’s trespassing conviction “did not create an 


issue of material fact as to whether the officers had probable cause to arrest” the plaintiff as the 


plaintiff, at his deposition, had “admitted” to “cursing and yelling at the hospital staff.”  Id.  Per 


the Powell Court, that fact alone gave the police “probable cause to arrest” the plaintiff and thereby 


made his arrest and detention “lawful.”  Id. Thus, entry into evidence of the subsequent reversal 


of the trespassing conviction would not “change the result” of the summary judgment order or 


allow the plaintiff to prevail on his claims.  Id. 
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Likewise here, entry into evidence of Preliminary Plat B would not be outcome changing.  


Appellants seek to use Rule 60 as a means to introduce Preliminary Plat B as “new evidence” that 


the Indian Trail Property is “within the boundaries of Bluffwood East” and subject to the 


Restrictive Covenants.  Motion, at ¶¶ 10-11.  However, the Circuit Court concluded that Appellants 


had “forfeited” any argument that the Restrictive Covenants are applicable to the Indian Trail 


Property and therefore that issue was “not properly before [it] in this appeal.”  Order, at p. 7.      


“Nonetheless,” the Circuit Court found that, even if the Restrictive Covenants’ applicability 


to the Indian Trail Property was “properly presented” on appeal, the Restrictive Covenants “do 


not – either by express language or unmistakable implication – apply to the Indian Trail Property.” 


Id. See also id. (Emphasizing that the Restrictive Covenants are not attached to or referenced in 


the Indian Trail Property Deed).  Entry into evidence of Preliminary Plat B would not change that 


conclusion (or the Commission’s similar one).  Under South Carolina law, “[a] restriction on the 


use of property must be created in express terms or by plain and unmistakable implication, and all 


such restrictions are to be strictly construed, with all doubts resolved in favor of the free use of 


property.” Kinard v. Richardson, 407 S.C. 247, 257–58, 754 S.E.2d 888, 894 (Ct. App. 2014). See 


also Buffington v. T.O.E. Enterprises, 383 S.C. 388, 392, 680 S.E.2d 289, 291 (2009) (Noting that 


“courts tend to strictly interpret restrictive covenants, and to enforce a restrictive covenant, a party 


must show that the restriction applies to the property either by the covenant's express language or 


by a plain and unmistakable implication”).  Significantly, Preliminary Plat B does not “in express 


terms or by plain and unmistakable implication” evidence any restriction on the use of the Indian 


Trail Property.  That is underscored by the following: 


• Preliminary Plat B does not even depict the Indian Trail Property.  Motion, at ¶ 7.  


• Per its title, Preliminary Plat B is preliminary. 
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• Preliminary Plat B is not recorded in the Aiken County Register of Deeds Office.   


• The purpose of Preliminary Plat B is unknown.  There is no evidence regarding 


whether Preliminary Plat B was simply a draft or if it ultimately became a final (but 


unrecorded) version.   


• Moreover, Preliminary Plat B in no way references the Restrictive Covenants or 


denotes explicitly or implicitly that any “lots” depicted on it are subject to the 


Restrictive Covenants.   


See, e.g. Hamilton v. CCM, Inc., 274 S.C. 152, 158, 263 S.E.2d 378, 381 (1980) (Rejecting 


argument that a plat created an easement because “there [was] no plain and obvious easement 


shown by the plat”).  Additionally, the immateriality of and red herring nature of Preliminary Plat 


B is further underscored by the facts that: 


• The Restrictive Covenants, which are dated October 7, 2004, did not exist at the 


time of the August 18, 2004, creation of Preliminary Plat B.  Motion, at Ex. B; Ex. 


2, at Ex. B.   


• When created, the Restrictive Covenants did not incorporate, refer to, or attach 


Preliminary Plat B (or any plat for that matter).  Ex. 2, at Ex. A. 


• During the 2004 time period (when Preliminary Plat B and the Restrictive 


Covenants came into fruition), Waters did not own (and thus could not restrain the 


use of) the Indian Trail Property (which he subsequently purchased in 2006), Ex. 2, 


at p. 2. 


In short, it simply is not plausible that Preliminary Plat B could somehow render the Indian 


Trail Property – expressly or by clear implication - subject to Bluffwood East’s Restrictive 


Covenants. See Davey v. Artistic Builders, Inc., 263 S.C. 431, 437, 211 S.E.2d 235, 237 (1975) 
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(In holding that restrictive covenants did not apply to the property in question, noting “plaintiffs 


do not point to any language in the restrictions or to anything upon the accompanying plat which 


expresses a ‘plain and obvious purpose’ to impose the restrictions upon the acreage here 


involved”).  This is especially so in light of the undisputed fact that the Indian Trail Property Deed 


– unlike Appellants’ Deed – does not explicitly or implicitly reference the Restrictive Covenants 


in it or attach the Restrictive Covenants to it.  Order, at pp. 7-8. 


Thus, unrecorded Preliminary Plat B is not material and would not “probably” change the 


Commission’s or the Circuit Court’s determinations that the Restrictive Covenants do not apply to 


the Indian Trail Property or prohibit a cell tower on that Property.  As a result, the Court of Appeals 


should deny Appellants’ Motion. 


B. Preliminary Plat B Is Cumulative of Evidence Appellants Already Presented. 


Furthermore, the Court should deny Appellants’ Motion as Preliminary Plat B is cumulative 


of evidence Appellants already presented to the Commission and the Circuit Court about the Indian 


Trail Property supposedly being a “part of” Bluffwood East and subject to the Restrictive 


Covenants.  As emphasized, Rule 60(b) motions fail if the “newly discovered evidence” – like 


Preliminary Plat B – is “merely cumulative or impeaching.”  Jamison, at 272, 644 S.E.2d at 767.  


See also Bass, 2006 WL 7285828, at *2. 


Thus, in Jamison, the Court of Appeals upheld a circuit court’s denial of a Rule 60(b) 


motion to admit “newly discovered” evidence because, in relevant part, such evidence was 


cumulative of evidence the plaintiff already had presented at trial.  Jamison revolved around 


negligent vehicle design allegations.  Post trial, the Jamison plaintiff moved under Rule 60 to 


introduce a newly discovered brochure advertising a different vehicle (a European Escort car) as 


“evidence of a feasible alternative design” to the car in question.  Id.  at 272-73, 644 S.E.2d at 768.  
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In upholding the denial of the motion, the Court of Appeals noted that the plaintiff “had presented 


[other] evidence of a feasible alternative design at trial.”  Id. at 273, 644 S.E.2d at 768 


(Recognizing that the plaintiff had “submitted a 1987 Volkswagen as an example of an effective 


passive restraint system with a seat pan that could successfully restrain the lower torso in an 


accident like the one in this case”).  Therefore, per the Jamison court, “the brochure, as evidence 


of a feasible alternative design,” was “merely cumulative of evidence introduced at trial,” and did 


not support granting the Rule 60(b) motion.  Id.   


As in Jamison, Appellants’ use of the “newly discovered” Preliminary Plat B to purportedly 


show the Indian Trail Property’s “inclusion” in Bluffwood East is cumulative of evidence 


Appellants already presented to the Commission on the same issue.  In fact, at the November 17, 


2022, Commission meeting, Appellants verbally discussed and handed the Commission a copy of 


Preliminary Plat A, which they submit (unlike Preliminary Plat B) depicts the Indian Trail Property 


as a “Lot 34” in Bluffwood East.  Exhibit 4 and Appellants’ Initial Brief, at p. 3. In other words, 


Appellants already have presented evidence regarding their claim that the Indian Trail Property is 


a part of Bluffwood East and therefore subject to the Restrictive Covenants.  Introduction of 


Preliminary Plat B to add for the same purpose is cumulative.9  Therefore, the Court should deny 


Appellants’ Motion.  See Bass, at *1-2 (Upholding a family court’s denial of a Rule 60 motion to 


introduce “newly discovered” pictures of a husband’s paramour because “the evidence was 


cumulative to other evidence of Husband’s adultery”). 


  


 
9 And irrelevant.  Appellants submit that Preliminary Plat B “shows that after [it] was prepared Mr. 
Waters expanded the boundaries of Bluffwood East using [Preliminary Plat A] – which he gave to 
the Appellants – and made Lot 34 . .  . subject to the Restrictive Covenants.”  Motion, at ¶ 10.  
Thus, Appellants’ argument hinges on Preliminary Plat A, which they presented to the 
Commission.  If anything, Preliminary Plat B is cumulative and contextual for that speculative 
argument.   
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CONCLUSION 


Appellants’ Motion is without merit.  As outlined above, the Court should deny Appellants’ 


Motion to introduce Preliminary Plat B into evidence as (1) Appellants did not obtain leave from 


this Court to file the Motion, and (2) alternatively, Appellants fail to establish that the Plat is 


material, that it would probably change the result, or that it is not cumulative of evidence already 


presented.   


 Respectfully submitted,  
 
s/Catherine Wrenn 


 Catherne Wrenn  
cwrenn@bakerdonelson.com 
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 
850 Morrison Drive, Suite 775 
Charleston, South Carolina, Suite 775 
T: (854) 214-5900 
 
Attorney for Respondent Verizon Wireless 


October 31, 2024  
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In the Court of Appeals 


 
APPEAL FROM AIKEN COUNTY 


Court of Common Pleas 
The Honorable Clifton B. Newman, Circuit Court Judge 


________________________ 
 


Appellate Case No. 2024-000659 
_______________________ 


 
David L. Lambert and Julia H. Beamish, …………………………………………... Appellants, 


 
v. 
 


Aiken County Planning Commission, Aiken County 
Government, Pyramid Network Solutions for Verizon 
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_______________________ 
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_______________________ 
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Discovered Evidence upon counsel for the Appellants Clark W. McCants, IV, Esquire and Clark 
W. McCants, III, Esquire, by electronic mail via the email address on record with AIS, at 
Clarkemccants4@gmail.com and Mccants3rd@aol.com, and Bradley T. Farrar, Esquire, by 
electronic mail via the email address on record with AIS, at bfarrar@aikencountysc.gov, on 
October 31, 2024. 
 
 s/Catherine Wrenn 
 Catherne Wrenn  


cwrenn@bakerdonelson.com 
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 
850 Morrison Drive, Suite 775 
Charleston, South Carolina, Suite 775 
T: (854) 214-5900 
Attorney for Respondent Verizon Wireless 
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TRANSCRIPT OF 
RECORDED AIKEN COUNTY PLANNING 


COMMISSION MEETING 
******** 


Thursday, November 17, 2022 


~ CREEL COURT REPORTING, /Nt c.c • .&G.s.. . 


,.-~ J230R_ichland Street l C(!l111nbia, SC 292 'ha/lRo-m" ,-~~.._ 
•..- (803) 2J2-3445 / co11tact(q,_creefreporting.c oepuiy'aut~~ "v 


"Exhibit 7" 
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AIKEN COUNTY PLANNING COMMISSION 2.:J 


I received . 


VICE-CHAIRWOMAN: Mr-. o,..1ke, ::.s that a part of th.is 


packet? 


MR. DUKE: It i.s net. 


actually have that attachment. :::'11 have to 


look into that fur:her I don't have a~ answer 


:o that question. 


VICE-CHAIRWOMAN: Okay. 


MR. MCCANTS: that.• s obvicusly ex:.rernely 


irr,por·tant. ~ou know, the real praperLy bei~g 


af:ecteci and c a n c c n t i r. t.; e o n i,' i : h s o rr e 


other points, but the position of ~y clients, 


and: suspec: every other residenl of 3l..1~fwooci 


::ast, .is -chat 1·cu should su~,marily de.'1y this 


application en that basis, alone. Bu:-. let rr.e 


go to anTc.r.er issue, if I'm right 


VICE-CHAIRWOMAN: Oksy. 


MR. MCCANTS: and that's ~he covenant issue that 


we ha':e in tr.is case. Eecause beer. 


poi:1ted ou:, L1ere is a state sta.tute, which 


says, L~is Commission must co~sider wh e ther or 


not there's covena~ts and restrictions. And I 


W3S listening, g rea:: in~eres:., the 


co~men::s rrade ::hat whether or no:: Cou~sel for 


Verizon, or that so~eone else t haL is not 


CREEL COURT REPORTING, INC. 
I 2 30 Richland Street / Culumhia. SC 2920 I 


(8()3) 252-3445 / co11tact(q;creeln!porri11g.com 
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AIKEN COUNTY PLANNING COMMISSION 21 


nameci, that th::._ s p.toperty, ti.at's the 


scree~, is impacted by covenants. l will tell 


y OJ., iJased on some prior l.: .. tigation I was 


involved ir:, 1 kr,c•,-: for a fact, [.ne er.':.i r e 


B::.:J::fwood East develoome:1L is subject to the 


rest.:::ictions th a L r,; r . '11.'at.ers p~aced on when 


~e developed this property. They are recorded, 


and I have copies for everybody riqht r.ere, 


eris evening. Tr.ey're recc:::-dea 


Wa,r,er's ( ph) cffi::::e, i:1 Gook: page , · 0 
C ,_., . 


Can I hand copies of the~ 


VICE-CHAIRWOMAN: Yes, si::: 


MR. MCCANTS: n o 1.,; , b e f c :-:- e I : c;_ .:. k a ho ,___. 1: t. h e 


specifics cf :.,r.e covenants, I ·,-:ant to s hare 


a~a:her document wi:h the Com~ission, t.~at was 


par~ oE the prior l~tigatio~ :hat I ree~:ioned. 


Ar,d, ..;;nfor~u:.ately, I d-::ir.'t have rn,..;ltio l e 


c opi e s of thi s . 


VICE-CHAIRWOMAN: Can y•a_:_1 shs.re? 


(C:::implies.) 


MR. MCCANTS: I'~ gonna give t hese to -- (inacdiblel 


-- per~aps, give everybody a chance to look at 


Lh a t, inir-ially. 


VICE-CHAIRWOMAN: (I n audibl e ) 


apologize 


in t r.e b oo k. 


MR. MCCANTS: for the 


CREEL COURT REPORTING, INC. 
123() Richland Street /Colunzhia, SC 192()/ 


{803) 2 52-3445 / co11tact(f1,credreponi11g.com 
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AIKEN COUNTY PLANNING COMMISSION 22 


Frankly, this is a relatively old pla: that yoL 


will be locking at If you look on the left-


hand side -- I don': know if I highlighted the 


ti:le cf this document ta everybody, but it is 


celled, Preli:-,-inary ?lat. ot Bl:.1ffwoo::i East, 


pr·epareci :or Gerald L. :i'Jaters, based upon a 


survey compieted :Cy a Mr. '/;ebb (pr.), dated 


VICE-CHAIRWOMAN: Oh, sorry. 


MR. MCCANTS: 1ecr,, 2004 And I :oak a moment 


with a straight-edge anci red pen, with ny hard 


i t ' s n o t e r t :. r e l y c l e a r a n d ::: ·,,, a n t i t 


straight -- bLt if you loo~ on my d1agrar, ard 


you J □ :)k at ,,:hat's on cr.e s::reen, a st.range 


resemblance be ::. •,,! e e ri this property, 


document, ard wjaL's en tha: screen. I-:'s not 


s:range, 1: is the same parcel of real escaLe. 


And we ca:-1 gD to the plat, •,,1e can go co t ax 


numbers to confirm, bu: I cicn't think tha:'s an 


issue. But what I =an cell yaL, is that:. this 


r,lat, t!iey sub:"'.itt.ed :o courts to Aiken 


2 c'1nty, by ]',Jr. Waters, b ack i.n 2004 i.n tr.at. 


t::.me fr a~,e, seeking approval for this 


jeve 1 op:r.en r::.. And that land, over the re on c h e 


righ t side of that p lat that's highligtted in 


CREEL COURT REPORTll'lG, INC. 
1230 Richland Street; Columbia. SC 2920 I 


(803) 252-3445 i contaU!f}creelreporting.com 
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AIKEN COUNTY PLANNING COMMISSION 23 


red, 1s part of Blu~fwood East. And tr.ere is 


ro question about tha:. As an Officer of the 


Court, .L a :r, telling you that :here was 


testimony, to effect, lr, t ha. t 


litiga:ion. And if there is a dispute, members 


of :te Commission, about Lhat, Mr. Waters needs 


to co.:1e ir, here and tell you fo':.k.s that I'm 


And ~e's not here. ~e's part o: this 


development and he is asking for permissior :o 


pu: a cell tower or property t~at he inows is 


par·t of lr.e developrr.ent where ::-.hese fol~s live. 


A n d I ' r.. g c n n a ::-. a ::. ;.;: ,,; i t h - - a b o u t i t i n a s e c o n d 


a li:t~e bit more aboc: the nature o: this 


proper::y. B L.: t a g a i n , I a !:: s u g g e s t i n q t o t h e 


Ccmmissio~ that , • is ~c ques:ion, in ~Y mind, 


t:'1at is what .:..s cutlined or, the screen in 


purp::.e, and what is cu:lined in this document 


I gave to yc·J, outlined in .red, is subjec: to 


che rest~ictions and covenants that I ~ust 


h3.r.ded up. And iE we look at ttose covenants 


and the rest~ictions anyway, i gave a:l my 


copies to everybody, but 


VICE-CHAIRWOMAN: Picture ( ir.acdi:Ole) 


MR. MCCANTS: 1' 0 cl wili loo;.; at these 


cover.ants wi:h me, particula.::::ly, on page one, 


CREEL COURT REPORTING, INC. 
I 230 Richland Srrt::et /Columbia. SC 29201 


(?/03) 252-3445 I co1uact(cl,creelreporti11g.com 
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there's ncthing unclear about this, ir. ~y mind. 


Paragrapt four says, an addition to barns a~d 


outbui.:..dings, as des:::: r ibed 1n here, he::ein 


above keeping in mind this a:1 equestrian 


deve.:.opment -- owners Tay cor.st~uct o~e ho~se, 


o~e guest house, and one residential apart~ent, 


only. 


within 


That's what you can build on properties 


3luff,,.;ood East. Probab.:.y, rr.8re 


important than that, numbe~ six of 


res~rictive cover.ants says, r. 0 commercia~ 


act iv i:::. y sh a.! ! be cun:::J.uct.ed on sub j ect. 


property, s9ecifically includinq bu:. not 


lirr,i~ed te, cl:.:.cker. houses, :1cg farms, or :Cait 


farms we all know tr.e pr:ii:Jlems ·.,•ith those 


kind of enterprises in any r.eighboriloed or 


-:ieve.:..opment. The bearding a,1c:i t:ca.:..ning of 


horses permitted. It will be t. he 


r e s9 c r,s i b i li:y o f each owne:: to cor.tair. the 


anira1s en their property, ar.d :o prevent them 


from becorr.ing :ct nuisance to their neighbors. 


Those are what ycu see in equescrian co~~Jni t y 


rescrictions and covenants. Which brings ~e t o 


and l e t.' s k ee p ::.n mind, :he state s-:::atute 


sa y s y :.) u got to consider these, :.t's r.ot ar. 


option. You've got to cons i d e r t hem. 


CREEL COURT REPORT/lVG, INC. 
1230 Richland Street / Colwnbia. SC 29201 


(8()3) 252-3445 / contuct(flcreelreponing.com 
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