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STATEMENT OF ISSUES ON APPEAL 

1 DId the Tnal Court err m grantmg a dIrected verdIct m thIS case as to a cause of 
actIOn for legal malpractIce where there was eVIdence of acts of neglIgence on the 
part of the Respondents, Haynsworth, et al , whIle representmg the Appellant, Dr 
Holmes? 

2 DId the Tnal Court err m dIsmIssmg a PlamtIffs claIm oflegal malpractIce based on 
a findmg of a lack of expert testImony when the Defendant's expert had testIfied that 
the Defendant deVIated from the standard of care, and where there was eVIdence 
suffiCIent to preclude the need for an expert to establIsh deVIatIOn from the standard 
of care? 

3 DId the Tnal Court err m dIsmIssmg, at dIrected verdIct, claIms whIch dId not reqUIre 
establIshment of a standard of care by findmg that all claIms were "subsumed" wIthm 
a claIm for profeSSIOnal neglIgence WhICh he had dIsmIssed for want of expert 
testImony establIshmg a deVIatIOn from the standard of care? 

4 DId the Tnal Court err m grantmg a motIon for dIrected verdIct as to PlamtIff s 
claIms for legal malpractIce when there was eVIdence that Defendants dId not engage 
m dIlIgent representatIOn of the PlamtIff and faIled to return fees WhICh were 
earmarked for tnal when there was no tnal? 

5 DId the Tnal Court err m findmg that the court lacked personal JunsdIctIOn over 
mdIvIdual Defendants who had partIcIpated m the case, sought actIOn of the Court, 
and were present, represented, and partIcIpatmg m the tnal of the case? 

6 DId the Tnal Court err m exc1udmg Dr Holmes (the PlamtIff) from testIfymg as an 
expert where she was a lIcensed attorney and sought to establIsh a standard of care? 

7 DId the Tnal Court err m faIlmg to grant a contmuance to the PlamtIff where the tnal 
was set less than thIrty days from the case bemg returned to the tnal roster from 
appellate JunsdICtIOn and PlamtIffs counsel was unaVaIlable? 

8 Can a Judge award sanctIOns under Rule 11, or the SC Fnvolous proceedmgs 
sanctIOns act agamst a PlamtIffwhose case has surVIved summary Judgment and been 
presented to aJury, and where the Judge makes a findmg that the party bemg 
sanctIOned belIeved her case to be valId? 

9 Is there a common law, mherent nght ofthe JudICIary m South Carolma to Impose 
sanctIOns on attorneys? 

10 Where candIdly admItted JudICIal mIsconduct IS the sole cause of a party to mcur fees 
and costs m defendmg a frIvolous actIOn, IS It proper to allow the Judge who admIts 
to the mIsconduct to Impose sanctIOns m the form of the fees and costs mcurred as a 
result ofms mIsconduct on a party? 
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STATEMENT OF THE CASE 

Dr Holmes, the Appellant m thIS case, IS a hcensed phYSIcIan m South Carolma 

who IS also an attorney She mamtams her hcense to practIce, but does not represent 

clIents (R p 1197 hnes 4-23) The Respondents m thIS case are a law firm and two of the 

attorneys from the firm who represented Dr Holmes Heremafter, unless specIfically 

IdentIfied mdlvldually, the Respondents wIll be referred to, collectIvely, as Haynsworth 

Dr Holmes hued Haynsworth to represent her m a case agamst East Cooper HospItal Dr 

Holmes IS an ophthalmologIst She had apphed for pnvlleges to do surgery on patIents at 

East Cooper HospItal, and, after enjoymg pnvileges for a penod of tIme, was facmg a 

declSlon by the HospItal to deny her contmuatiOn of pnvileges (R p 1198 hne 8 - P 

1199, hne 4) ThIS would have depnved her of the abIhty to offer surgery to her patIents, 

and would have translated mto an economIC loss for her and her practIce (R P 7-8, 9-

11) Dr Holmes had filed agamst East Cooper under State and Federal claims (R p 8) 

Her case was ImtIally m the Umted States DIstnct Court Dr Holmes had petItiOned the 

Court for a prehmmary mjUnctiOn, whIch would mamtam her status quo at East Cooper 

and allow her to contmue to perform surgenes there while the mJunctiOn was m effect 

(R p 1-17, p 1199, hnes 10-18) Haynsworth agreed to represent Dr Holmes m seekmg a 

prehmmary mjunctIon, and then to take the case on a contmgency baSIS once the 

prehmmary mjUnctiOn was successfully m place (R p 1528, p 1204, hnes 1-4, p 1205, 

hnes 9-17) On October 21, 1999, the Honorable R Patnck Duffy, Umted States DIstnct 

Court Judge, speCIfically commented on Haynsworth's delay m seekmg rehef after 

exhaustmg admmlstratIve remedIes for Dr Holmes but, nevertheless, granted an 

mjunctiOn remstatmg the Dr Holmes' admIttmg pnvileges (R p 967, hne 24 - p 968, 
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hne 10) Judge Duffy Imposed an expedIted schedulmg order (R p 17) Thereafter, Dr 

Holmes' patients were scheduled for surgery at East Cooper 

Thereafter, Haynsworth contmued wIth a senes of dlsappomtmg failures to 

engage m the prosecutIOn of Dr Holmes' case agamst East Cooper Dr Holmes has 

alleged, m the case agamst Haynsworth, that Haynsworth faIled to timely file smt after 

exhaustIOn of an admIll1stratIve appeal of the HospItal's decIsIOn to deny re-appomtment 

(R p 1199, hnes 10-12), delayed urmecessanly for a year before requestmg mJUllctIve 

rehef at heanng after exhaustmg admIll1stratIve appeal, failed to timely respond to 

dIscovery requests durmg htIgatIOn, faIled to comply wIth Federal Court orders 

mandatmg timely response, faIlure to oppose East Cooper's motIon to compel (R pp 

127, 129, P 1203, hnes 15-22) Fmally, East Cooper filed a motion askmg the Federal 

Court to dIssolve the prehmmary mJUllctIOn (R p 18)Under the apphcable federal rules, 

Haynsworth had 14 days to respond to the motIOn, and faIled to timely submIt a response 

(R p 19) Instead, Haynsworth filed a notIce of mtent to WIthdraw from the case on 

February 2,2000 As East Cooper's motIOn to dIssolve approached a heanng date, 

Haynsworth offered Dr Holmes an addendum to then fee agreement (whIch had 

ongmally had Haynsworth workmg on a contmgency baSIS) (R p 941, lme 15 - P 943, 

hne 2, P 1204, hnes 1-4, P 1205, Lmes 9-17) The addendum called for Dr Holmes to 

pay Haynes worth $43,00000 m fees, to be used If the case agamst East Cooper went to 

tnal (R p 1206, hnes 12-17, p 1244, hnes 1-4) Haynsworth told Dr Holmes that If she 

agreed to the addendum, Haynsworth would WIthdraw ItS motion to be reheved as 

counsel and represent her at the heanng on East Cooper's motion to dIssolve the 

prehmmary mJunctIOn (Rp 966, hnes 3-21, p 967, hnes 3-7, pp 1528-1531) Dr 

-3-



Holmes agreed, sIgned the addendum, and paid the $43,000 00 (R P 948, lme 13 - P 

949, lme 2, p 1532) Under the Federal rules, the Court IS allowed to grant a motIon 

WhICh has not had a tImely response from the opposmg party East Cooper's motIOn to 

dIssolve the prellmmary mjUnctIOn was granted (R p 1203, lInes 9-11) As a result, East 

Cooper began to cancel Dr Holmes' appomtments for surgery, and her busmess began to 

suffer economIcally (Rp 1208, lInes 12-18, p 1209, hnes 7-25, p 1221, lme 8 - p 1223, 

lIne 9, p 122621 - P 1227, lme 2) Haynsworth, after prellmmary mjUnctIOn was 

dIssolved, faIled to tImely appeal or even adVIse Dr Holmes of the nght to appeal the 

loss ofmjunctIve relIef (R p 1214,lme 14 - 1215, lme 3) When there was an attempt to 

address the dISsolutIOn of the prellmmary mjUnctIOn, Judge Duffy, of the US DIstnct 

Court, wrote an Order, chromclmg Haynsworth's pattern of faIlures to engage m the 

prosecutIOn of the case as hIS baSIS for havmg granted the motIon to dIssolve the 

prehmmary mjunctIon (R p 18, P 1212, hnes 9-25) East Cooper moved for Summary 

Judgment m Federal Court, and, on Apn117, 2000, summary judgment was granted as to 

the federal claIms The Federal Court dec1med to exerCIse JunsdictIon over the remammg 

state claIms (R p 1228, lInes 2-6, p 1472) Haynsworth pressured Holmes to abandon the 

case Haynsworth never dId represent Dr Holmes m a tnal, but faIled to return the 

$43,00000 m fees that Dr Holmes had paid m advance for tnal (R p 1211, hnes 15-16) 

Instead, Haynsworth drafted a State complamt, and adVIsed Dr Holmes to proceed pro 

se (R p 1009, hnes 6-10,21-24) Holmes dId proceed pro se, and eventually prevaIled by 

settlmg the case WIth East Cooper (R p 1213, lInes 18-25, p 1230, lInes 7-19, p 1594) 

After Haynsworth refused to return the $43,000 00 m fees that Dr Holmes had 

advanced to cover attorney fees at tnal, she filed smt, allegmg profeSSIOnal neglIgence, 
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breach of contract, converSIOn, and several other causes of actIOn (R p 112, 126, 149) 

Haynsworth moved for Summary Judgment (R p 596, lme 20-p 572, lme 5) The Motion 

was derued by Judge Hughston, who was, ultImately the tnal Judge (R p 569, line 20 - P 

572, lme 5) As the case had recently been remanded to the state court tnal docket by 

remIttitur on May 18th
, Dr Holmes moved for a contmuance of the tnal date, whIch was 

set for June 8, 2009 (R p 556, lines 19-23) The motion was derued (R p 556, lInes 19-

23) Dr Holmes, durmg the tnal, attempted to testify as an expert m support of her legal 

malpractIce claIms (R p 1140, hne 4 - p 1186, hne 6) Judge Hughston excluded her 

testImony findIng that she was not qualified as an expert (R p 1192, lines 14-19) At the 

close of the Defendant's case, Haynsworth moved for a dIrected verdIct Judge Hughston 

granted the dIrected verdIct, findmg that Dr Holmes had failed to produce an expert to 

support her claims for legal malpractIce (R p 1406, hne 18 - p 14073) He dIsmIssed all 

other claims collectIvely, findIng that they were "subsumed" In the profeSSIOnal 

negligence claIm (R p 909, lines 13-15,R p 1173, lines 5-8, p 1407, lInes 12-19) 

Thereafter, Haynsworth moved for sanctIOns agaInst Dr Holmes DespIte the fact that Dr 

Holmes had prevailed at summary Judgment and presented her case to the Jury, Judge 

Hughston awarded sanctIOns pursuant to Rule 11, SCRCP, the South Carolina Fnvolous 

proceedmgs sanctIOns act, and, accordmg to the Order, a common law gIven mherent 

nght of the Court to Impose sanctIOns (R p 98) Dr Holmes filed a motion for 

reconsIderatIOn as to the sanctIOns order, whIch was derued by Judge Hughston (R p 

1979-1980, 1983 -1987) Motion for reconsIderatIOn, (R pIll) Dr Holmes thereafter 

appealed (R p 1989) 
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ARGUMENT 

:n: The Trial Court erred m grantmg a directed verdIct to the Respondents at 
the tnal of thIS case 

A Standard of reVIew for DIrected Verdict 

An appellate court wIll reverse the trIal court's grant of a dIrected verdIct when 

any eVIdence supports the party OppOSIng the dIrected verdIct MIlhouse v Food LIOn, 

Inc, 289 S C 203,203,345 S E 2d 739, 739 (Ct App 1986) The appellate court must 

determIne" whether a verdIct for a party OppOSIng the motion would be reasonably 

pOSSIble under the facts as lIberally construed In hIS [or her] favor" ErIckson v Jones St 

Publlshers, L L C, 368 S C 444,463, 629 S E 2d 653, 663 (2006) "When conSIderIng 

dIrected verdIct motIOns, neIther the trIal court nor the appellate court has authOrIty to 

deCIde credIbIlIty Issues or to resolve confhcts In the testimony or eVIdence" Id 

When rulIng on a dIrected verdIct motIOn, the trIal court must conSIder the eVIdence and 

all reasonable Inferences In the lIght most favorable to the non-mOVIng party Swmton 

CreekNurseryv Edlsto Farm CredIt ACA, 334 S C 469,476,514 S E 2d 126,130 

(1999) 

In determInIng whether any trIable Issues of fact eXIst, the eVIdence and all 

Inferences whIch can be reasonably drawn from the eVIdence must be VIewed In the lIght 

most favorable to the nonmOVIng party Koester v Carolma Rental Ctr , 313 S C 490, 

493,443 S E 2d 392, 394 (1994) "AccordIngly, we hold that In cases applYIng the 

preponderance of the eVIdence burden of proof, the non-mOVIng party IS only reqUIred to 

submIt a mere SCIntIlla of eVIdence "Hancock v MId-South Management Co , 381 S C 

326,673 S E 2d 801 (S C 2009) 
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B Dr Holmes' claIms for ]profeSSIOnal malpractice should not have been 
dIsmissed for a lack of presentatlon of expert testImony as to whether 
Haynsworth deviated from the standard! of care 

1) The testImony of an expert was not necessary to establIsh deVIatIOn 
from a standard of care In thIS case 

In Czanbro Corp v Jeffcoat and Martm, the Federal Court applIed South CarolIna 

state law and recogmzed the "common knowledge" exceptlOn to expert testImony 

Czanbro Corp v Jeffcoat and Martm, 804 F Supp 784, 791 (D S C 1992), affirmed 10 

F 3d 806 (4th Clr 1993) As argued below, on the claim for legal malpractIce, Dr 

Holmes presented eVIdence that Haynsworth failed to file tImely response to East 

Cooper's motIon for dissolutlOn ofa standmg prelImmary mJunctlOn WhICh was 

protectmg Dr Holmes' nght to conduct surgenes m East Cooper HospItal WhIle 

causatlOn IS affirmed from the June 2, 2000 Order Itself, Haynsworth's failure to tImely 

respond to a motIon to dIssolve an mJunctlOn WhICh It had already successfully shown 

was protectmg Dr Holmes from Immment harm IS a suffiCIently obvlOus breach of duty 

not to need expert testimony to establIsh a the breach (R p 18) Where the eVIdence 

permIts the Jury to recogmze or mfer a breach of duty WIthout the aid of expert testimony, 

such testImony IS not reqmred m order for the case to go to the Jury Stallmgs v Ratliff, 

292 S C 349,356 S E 2d 414 (Ct App 1987) Judge Hughston took JudICIal notIce ofthe 

S C Rules of Prof eSSlOna I conduct (R p 904, hne 3 - P 905, hne 14, p 950, lInes 7-13, 

P 1012, lInes 5-7, p 1210, lInes 8-10) WhICh can be used to establIsh devIatlOn from the 

standard of care WIthout expert testimony A Jury could certamly conclude, by common 

sense, that faIlure to return fees paId m advance for tnal when there was no tnal and 

failure to comply WIth the Rules of ProfesslOnal Conduct IS a devIatlOn from the standard 

of care When expert testImony IS not relIed upon, It IS suffiCIent for the plamtIff to put 
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forth eVIdence of proxImate cause whIch "nses above mere speculatIOn or conjecture" 

Armstrong v Welland, 267 S C 12,225 S E 2d 851 (1976) The PlamtIffs case whIch 

was presented to the jury as to the Issue of legal malpractIce was sufficiently clear to 

comply wIth these standards The Court erred m grantmg a dIrected verdIct upon the 

findmg that Dr Holmes had failed to present expert testImony 

2) Haynsworth's expert estabhshed the basIs for a findmg that 
Haynsworth devnated from the standard of care 

Even If the "common knowledge" exceptIOn from Clanbro Corp v Jeffcoat and 

Martm was not applIcable to thIS case, Dr Holmes claims for legal malpractIce should 

not have been dIsmIssed for a want of expert testImony Haynsworth's own legal expert, 

revlewmg the Federal Court Order of June 2,2000, acknowledged that, accordmg to the 

Order, but for defendants' faIlure to tImely respond to dIscovery and schedulmg orders, 

the prehmmary InjUnctIOn would not have been dIssolved on January 25, 2000, and 

would have remamed m effect untIl at least Apnl, 2000, allowmg piamtiff to complete 

the already scheduled procedures for February and March, 2000 (R P 1295,lme 13 -

1297, hne 11, p 1298, hnes 6-14, p 1299, lme 12- p 1300, lme 2) 

Durmg the tnal of thIS case, Haynsworth had mtroduced an addendum to ItS 

retamer agreement WIth Dr Holmes, whIch reqmred her to pay Haynes worth 

$43,000 00 The addendum was presented to Dr Holmes on the day ofthe hearmg on 

East Cooper's motIon to dIssolve the prelImmary mjunctIOn protectmg Dr Holmes' 

abIlIty to perform surgenes at East Cooper At the tIme that Haynsworth presented the 

addendum, It had filed a notIce of mtent to WIthdraw from the case The record shows 

that Haynsworth was requmng Dr Holmes to agree to pay $43,00000 to be used to fund 
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the tnal of the case, If It went to tnal, m heu of the ongmal agreement, WhICh called for a 

contmgency arrangement, m order for Haynsworth to agree to remam on the case and 

appear to represent Dr Holmes at the heanng, that very day, on East Cooper's motIon to 

dIssolve the prehmmary mjunctIOn (R p 941, hne 15 - p 943, lme 2, p 1204, hnes 1-4, 

p 1205, lmes 9-17, p 1206, lmes 12-17, p 1224, lmes 1-4) When presented wIth thIS 

scenano, respondents' own legal expert, Dr Freeman, testIfied that what respondents dId 

when they threatened to prejUdICe the case m order to extract fees was consIstent WIth 

"extortIOn, a form ofblackmml, and cnmmal m South Carolma to do that And that's my 

answer" (R P 1342, hnes 3-23) A party IS allowed to use testImony from an opposmg 

party's expert to estabhsh a devIatIOn from the standard of care Mall v Odom, 295 S C 

78,367 S E 2d 166 (S C App 1988) From the tnal testImony of defendants' legal expert, 

Professor John Freeman "(T)he jury could mfer the deViatIOn from the standard of care 

and a 'ntual mcantatIOn of certam words' from the expert that It constItuted a devIatIOn 

was not necessary" Stallmgs v Ratliff, 292 S C 349,353, 356 S E 2d 414,417 (Ct App 

1987) 

C Even If the Court had properly dIsmissed Dr Holmes' claIms for 
professIOnal neglIgence for a lack of expert testImony establIshmg a 
deviatIOn from the standard of care, the remammg causes of actIOn, 
WhICh dId not reqUIre the establIshment of a professIOnal standard of 
care should not have been dIsmIssed for want of expert testImony 

The Tnal Court granted dIrected verdIct to Haynsworth as to the cause of actIOn 

for legal malpractIce and then collectIvely dIsmIssed all of the other causes of actIOn m 

Dr Holmes' complamt Instead ofrevlewmg each claIm to determme whether the record 

contamed any eVIdence SUpportIve of the essentIal elements partIcular to the claIm, Judge 

Hughston sImply made a broad decIsIOn to dIsmIss them all statmg that they were 
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subsumed by Dr Holmes' claIm forlegal malpractice (R p 909, lmes 13-15, p 1173, 

hnes 5-8, P 1407, hnes 12-19) 

Under Rule 8( e )(2), SCRCP, a party may state as many causes of actIOn as he 

has Cobb v Ben;amm, 325 S C 573,482 S E 2d 589 (Ct App 1997) The dIsmIssal of 

the legal malpractIce claIm, even If the dIsmIssal had been legItimate, would not have 

called for an automatIc dIsmIssal of all other plead causes of actIOn Instead, It should, at 

the very least, have tnggered a reVieW of each remammg claIm mdIVIdually at dIrected 

verdIct The other claIms plead m the complamt, and whIch had not been dIsmIssed on 

any other grounds as of the Court's consIderatIOn of Haynsworth's motion for dIrected 

verdIct mcluded breach of contract, quantum merUIt, breach of contract accompamed by 

a fraudulent act, defamatIOn, breach of fiducIary duty, VIOlatIOn of UnfaIr Trade PractIces 

Act, abandonment, CIVIl conspIracy, promISSory estoppel, constructive fraud, converSIOn, 

neglIgent mIsrepresentatIOn, neglIgent superVIsIOn, and fraud and mIsrepresentatIOn, none 

of whIch reqUIre, as an element, the presentatIOn of expert testimony (R pp 112, 126, 

149) As IS argued m thIS sectIOn, that deCISIOn was Improper and should be grounds for 

reversal Because the Tnal Court faIled to address each cause of actIOn and whether the 

record presented any eVIdence suffiCIent to support It, thIS bnef WIll not address each 

cause of actIOn separately Should the Court agree WIth the arguments m thIS sectIOn, that 

the causes of actIOn were properly plead under Rule 8(3), SCRCP, and dId not reqUIre 

expert testImony as an element, the case should be remanded to the CIrCUIt Court for 

consIderatIOn of each mdIvidual claIm under a dIrected verdIct standard, or the case 

should be remanded for tnal as to those causes of actIOn 

D The TrIal Record contamed genume Issues of materIal fact supportmg 
Dr Holmes's claIms for ProfessIOnal neglIgence/ Legal MalpractIce 
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Dr Holmes' complamt alleged that Haynsworth engaged m legal malpractice A 

plamtIff m a legal malpractIce actIOn must establIsh four elements (1) the eXIstence of an 

attorney-clIent relatIOnshIp, (2) a breach of duty by the attorney, (3) damage to the clIent, 

and (4) proxImate cause of the chent's damages by the breach SmIth v Haynsworth, 

MarlOn, McKay & Geurard, 322 S C 433,435 n 2,472 S E 2d 612,613 n 2 (1996), 

EllIS v DavIdson, 358 S C 509,523,595 S E 2d 817,824 (Ct App 2004) Under 

controllmg South Carolma law, a scmtIlla of eVIdence m support of the PlamtIffs case 

wIll preclude dIrected verdIct Hancockv MId-South Management Co, 381 S C 326, 

673 S E 2d 801 (S C 2009) A reVIew of the record m thIS case shows that there was 

more than a scmtIlla of eVIdence supportmg Dr Holmes' claIm for legal malpractIce 

agamst Haynsworth 

1) EVlldence was presented whIch showed that Haynsworth 
faded to tImely file OPPOSItllOlll to East Cooper's motIOn for 
dIssolutIOn of a prehmmary InJunctIon, resultmg III damages to 
Dr Holmes 

Dr Holmes had been awarded a prellmmary mjunctIOn m her case agamst East 

Cooper regardmg her pnvIleges to provIde treatment for her patients at the hospItal The 

Prehmmary mJunctIOn was holdmg open Dr Holmes' nghts to contmue to admIt patIents, 

and, as a result, her abIlIty to reahze mcome from that treatment (R pp 1-17)" An 

mjUnctIOn IS a drastIc remedy Issued by the court m ItS dIscretIOn to prevent Irreparable 

harm suffered by the plamtIff" Scratch Golf Co V Dunes W ResIdentIal Golf Props, 

Inc, 361 S C 117, 121,603 S E 2d 905,907 (2004) The plamtIffs complamt must 

allege facts suffiCIent to constitute a cause of actIOn for mjUnctIOn and demonstrate It IS 

reasonably necessary to protect the legal nghts of the plamtIffpendmg m the actIOn Peek 
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v Spartanburg Reg'l Healthcare Sys, 367 S C 450, 454, 626 S E 2d 34, 36 

(Ct App 2005), County of RIchland v Slmpkms, 348 S C 664, 669, 560 S E 2d 902, 904 

(Ct App 2002) For a prelimmary mjunctIOn to be granted, the plamtIffmust establish 

that (1) she would suffer Irreparable harm If the mjunctIon IS not granted, (2) she WIll 

lIkely succeed on the ments ofthe litIgatIOn, and (3) there IS an madequate remedy at 

law Scratch Golf Co 361 SCat 121,603 S E 2d at 908, Peek, 367 SCat 454-55,626 

S E 2d at 36 "Before grantmg an mjUnctIOn, the tnal court should balance the eqUIties 

the court should look at the partIcular facts of each case and the eqUIties of each party and 

determme whIch SIde, If any, IS more entitled to eqUItable relIef" Peek, 367 SCat 455, 

626 S E 2d at 36-37 The purpose of an mjunctIOn IS to preserve the status quo and 

prevent possIble Irreparable mjury to a party pendmg lItIgatIOn Id 

East Cooper then filed a motion for a dISsolutIOn of the prelimmary mjUnctIOn 

The eVIdence shows that Haynsworth faIled to timely file an OppOSItIOn to East Cooper's 

motIOn for a dISsolutIOn of the prehmmary mjUnctIOn whICh was protectmg Dr Holmes 

from contmumg mjury The Order of June 2, 2000 demes Dr Holmes' request to 

reconSIder or attempt to appeal the dISsolutIOn of the prellmmary mjunctIOn proves thIs 

(R P 18) 

Under the applicable federal rules (as the case was m the US Dlstnct Court at the 

time) state that "Any memorandum or response of an opposmg party must be filed WIth 

the Clerk of Court wlthm fourteen (14) days of the date of serVIce of the motion" Rule 

7 06, FRCP, Local CIVIl Rules When a party files a motion and the opposmg party falls 

to respond, the court may construe such faIlure to respond as non-oppOSItion to the 

motion, or an admISSIOn that the motIOn was mentonous, may take the facts alleged m 
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the motIOn as true, and may grant the motIon AMJUR MOTIONS Sec 28 South 

CarolIna Rules of Court Keyrules - Federal, Vol IIA, p 320 

The June 2, 2000, Federal Court Order IS res jUdIcata for the rulIng that Haynsworth's 

failure to appeal the loss of the InjUnctIOn reversed the status quo and, thereby caused Dr 

Holmes In lost Income for already-scheduled procedures and forever closed the door to 

InjunctIve relIef ThIS, alone, provIdes suffiCIent eVIdence from whIch a reasonable juror 

could find that Haynsworth's neglIgence resulted In the foreseeable Irreparable harm to 

Dr Holmes and her practIce 

Based solely on the fact that Haynsworth faIled to tImely file a response to East 

Cooper's motion to dIssolve a prelImInary InjUnctIOn WhICh was protectIng Dr Holmes 

from harm, a reasonable juror could find that Haynsworth satIsfied the elements of legal 

malpractice The Tnal Court should not have granted a motIOn for a dIrected verdIct 

2) EVIdence In the record shows that Haynsworth attempted to 
alter a court's date stamp In order to dIsgUise Its faIlure to 
tImely file an oppositIOn to East Cooper's motIOn for 
dIssolutIOn of a prelImInary InjUnctIOn 

It IS undIsputed that Haynsworth failed to tImely file oppOSItIon to East Cooper's 

motion for dIssolutIOn of prelImInary InjunctIOn As argued above, thIS should prOVIde 

suffiCIent grounds for a demal of a dIrected verdIct In and of Itself (R p 1321, lme 25 - P 

1322, lme 2, p 1323, lInes 8-14, p 1323 lInes 8-14, 15-18) There IS further eVIdence, 

however, of a breach of duty on the part of Haynsworth The record contams eVIdence 

that Haynsworth altered the Federal Court Docket Stamp to backdate the document In 

order to mIsrepresent that a response m OppOSItIOn was filed before dIssolutIOn of the 

prelImInary InjunctIon (R p 1331, lIne 21 - LIne 1336, lIne 1, pp 1695-1697) The 
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record shows that Haynsworth's own legal expert testIfied that alteratlOn ofthe Federal 

Court Date Stamp m order to mIsrepresent the facts was wrong (R p 1331, lme 21 - P 

1336, hne 1) 

EVIdence from whIch a reasonable Juror could find that Haynsworth engaged m 

the alteratlOn of a Federal Court's date stamp m order to attempt to disgUlse an act of 

malpractice should be regarded as suffiCIent eVIdence to allow the case to be presented to 

the JUry on the ments of a claim for legal malpractlCe The South Carolma Supreme Court 

sets a mgh standard for attorney conduct 

The trust and confidence necessanly reposed m an attorney by a client reqUlres 
of such attorney a hIgh standard and appreciatlOn of hIS duty to hIS clients, hIS 
professlOn, the courts, and the public Nothmg should be done or left undone by an 
attorney whlCh tends to bnng the professlOn mto dIsrepute or to lessen m any degree the 
confidence of the public m the professlOn It IS a VItal neceSSIty to the well-bemg of 
SOCiety and the admimstratlOn ofJustlCe that attorneys, who are officers ofthe court and 
part of our JudICial system, should exhIbIt the most scrupulous care m conductmg 
themselves and theIr busmess m such a manner as will secure and mamtam the respect 
and confidence ofthe public m an attorney and the professlOn generally Norns v 
Alexander, 142 S E 2d 214 (1965) 

In thIS case, there IS eVIdence from whIch any reasonable Juror could find that, not 

only dId Haynsworth engage m less than professlOnal conduct, but It actually appears to 

have tned to cover It up by altenng a court date stamp Based on thIS eVIdence, the Tnal 

Court should not have granted a dIrected verdlCt as to the legal malpractice claim 

II The Tnal Court erred In dllSmiSSIng claims agamst mdIvldual Defendants 
GrIer and Becker for lack of personal JunsdictIOn ill response to a motIOn for 
dIrected verdIct 

A Standard of reVIew for dIsmIssal for lack of personal JUrISdIctIOn 

The court's exerCIse of personal JunsdlCtlOn over a party "wIll not be dIsturbed on 

appeal unless wholly unsupported by the eVIdence or mamfestly mfluenced or controlled 
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by error o flaw " Indus EqUlp Co v Frank G Hough Co, 218 S C 169, 173,61 S E 2d 

884,885 (1950), see also Bargesser v Coleman Co, 230 S C 562,567,96 S E 2d 825, 

827 (1957) (holdmg the exerCIse of personal JunsdictIOn over a party wIll not be 

dIsturbed on appeal unless unsupported by the eVIdence or mfluenced by error oflaw) 

Because thIS IS a questIOn oflaw, the Court should reVIew the Tnal Court's dIsmIssal of 

the mdlvldual Defendants, Gner and Becker, for an error of law 

B The Court had personal JUriSdIctIOn over the mdividual Defendants, 
Grier and Becker 

The Tnal Court, m ItS Order dlsmlssmg thIS case on dIrected verdIct, also stated 

that Dr Holmes' actIOns agamst mdIvidual defendants Gner and Becker should be 

dIsmIssed on the grounds that the PlamtIffhad failed to properly serve those Defendants 

(R P 1248, hnes 22-24, p 1249, hnes 22-25) Although both Defendants had appeared, 

aVailed themselves of the JUflsdictIOn of the court, and had actually engaged m the 

defense of the case at tnal (R p 1248, lInes 19-22) 

Pursuant to the former Rule 3(b), SCRCP, the statute of lImItatIOns was tolled by 

filIng the summons and comp1amt and by mailIng copIes of the summons and complamt 

for each defendant plus adequate fees to the RIchland County Shenffs Department for 

servIce All defendants were served by the Shenffs Department m Richland County 

shortly after the Summons and Complamt was filed m Apnl 2002 Defendants 

responded by Rule 12, SCRCP, motIon on May 1, 2002 Defendants' counsel appeared at 

a hearmg on the motIon on July 22, 2002 and argued, successfully, for a change m venue 

to Richland County (R p 20) 

On February 5, 2008, Judge R Markley DennIS, Jr , dellIed defendants' motIon for 
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partIal summary judgment based on non-serVIce and rulmg that defendants waIved 

ObjectIOn to servIce as well as to the statute of lImItatIOns defense (R p 42) One ClfCUIt 

court judge may not overrule another See Enoree Baptzst Church v Fletcher, 287 S C 

602,604,340 S E 2d 546,547 (1986) ("One ClfCUIt Court Judge does not have the 

authonty to set aSIde the order of another" ) 

HI The Court Erred m exdudmg Dr Holmes as an expert witness 

Dr Holmes IS an attorney lIcensed m South Carolma (R p 1141, lme 20, R P 

1146, hne 23 - p 1147, hne 12) She offered herself as an expert WItness to testIfy that 

Haynsworth deVIated from ItS standard of care m faIlmg to engage m her case and tImely 

respond to a motIOn to dIssolve a prelImmary mjUnctIOn, m requmng fees m excess of 

the ongmal contmgency arrangement on the date of a heanng to dIssolve the prelImmary 

mjunctIOn, and m retammg $43,000 00 whIch Dr Holmes had paId to Haynsworth to be 

used as fees for tnal when there was no tnal (R p 1140, lme 24 - P 1141, lme 24, p 

1144, lme 12 - p 1146, lme 2, p 1174, lme 2 -lme 1175, lme 23, p 1177, lInes 2-20, p 

1184, hnes 1-10) Judge Hughston refused to certIfy Dr Holmes as an expert on the 

standard of care for South Carolma attorneys and excluded her expert testImony at trIal 

(R p 1192, lInes 14-19) In State v Whzte, 2009-SC-0428 210, the Supreme Court 

addressed non-scIentIfic expert testImony and stated there IS no set formula, however, 

expert testImony IS admItted based upon qualIficatIOn and relIabIlIty QualIficatIOn IS 

based upon specIalIzed educatIOn, trammg, or expenence beyond that of a lay-person 

RelIabIlIty IS deSIgned to exclude untested methods, unproven hypotheses, mtUItIOn, or 

revelatIOn State v Whaley, 305 S C 138,406 S E 2d 369 (1991) The plamtIffs expert 

testImony was excluded on the baSIS of lack of tnal expenence Smce there was no tnal 
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m the underlymg matter and the Issues mvolved wrongful retamer of money from a clIent 

and a faIlure to respond to motIOns on tIme, lack of tnal expenence IS not a ratIOnal, 

relevant baSIS for exclusIOn It would go to the weIght of the testImony, not admISSIbIlIty 

The plamtIffwas prejUdICed by Improper exclusIOn of the plamtlffs expert testImony and 

by faIlure to allow an opportumty to submIt addItIonal expert testImony III support As 

the Court granted dIrected verdIct on the grounds that Dr Holmes faIled to present expert 

testImony m her case, the exclusIOn of her expert testImony was fatal to her case The 

Tnal Court's deCISIOn to exclude Dr Holmes as an expert WItness should be reversed, 

and the order dlsmlssmg the case should also be reversed, as It was based on a findmg 

that Dr Holmes faIled to provIde expert testImony m her case 

XV The Trial Court erred m settmg thIS trial to begm less than thIrty days from 
remIttItur and refusmg to allow a contmuance 

ThIS case was on appeal pnor to bemg remanded for tnal RemIttItur was Issued 

on May 18th
, returnmg the case to the tnal docket Rule 40(b), SCRCP prOVIdes, m 

pertment part "Tnal shall be had no earlIer than 30 days from the date the case first 

appears on the Jury Tnal Roster" Rule 40(b) SCRCP The tnal of thIS case was started on 

June 8th
, less than 30 days from the remIttItur Dr Holmes filed a motIon to contmue the 

tnal to allow her tIme to prepare and to arrange for her counsel to be present, as he was 

out of state (R p 556) Judge Hughston demed the motIon and proceeded WIth the tnal 

on June 8th (R P 556) The demal of Dr Holmes' motIon for a contmuance was counter 

to the applIcable rules of CIVIl procedure, and was prejUdICial m that It demed her the 

abIlIty to have counsel present or to properly prepare her case 
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V Judge Hughston's Order grantmg sanctIOns agamst Dr Holmes IS not RegaUy 
sound and should be overturned 

A FaIlure of the movmg party to prevail on Summary 
Judgment under any CIrcumstances specIfically precludes 
an award of sanctIOns 

In the Order of November 18, 2009, Judge Hughston found Dr Holmes' entIre 

lawsUIt to be frIvolous from the mceptIOn, as to all causes of actIOn He made thIS 

determmatIOn despIte the fact that he, hImself, had prevIOusly demed Haynsworth's 

motIOn for Summary Judgment as to all causes of actIOn m the Complamt (R p 569-572) 

In the November 18th Order, Judge Hughston accepts responsIbIlIty for a lack of 

dIlIgence m revIewmg the Summary Judgment motIon, a breach of Canon 3 of the 

JudICIal Code of Conduct Regardless of rus attempt to JustIfy an award of sanctIOns, the 

undemable fact stIll remams, that Haynsworth was unsuccessful m a motIon for Summary 

Judgment on the PlamtIffs claims before the tnal Under South Carolma law, the failure 

to obtam summary Judgment, under any CIrcumstances (even where no declSlon was ever 

made on the motion), precludes a findmg that the underlymg case was fnvolous 

Awardmg sanctIOns to the Defendants m thIS case under any theory based on findmg the 

PlamtIff s case to be fnvolous IS reversIble error 

In WhItfield ConstructIOn company v Bank of Tokyo Trust Company, 338 S C 

207,525 S E 2d 888 (S C Ct App 1999), the partIes filed cross motIOns for summary 

Judgment The Court dId not rule on the motIOns, but asked each party for proposed 

orders The partIes never pursued the summary Judgment Issue further Instead the tnal 

proceeded before a speCIal referee (a dIfferent Judge) The special referee found that the 

PlamtIff's claims were unfounded and that, m fact, they were bemg brought for a purpose 

other than to prevail m the lItIgatIOn The defendant, havmg prevailed and havmg 
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receIved a findmg from the court that the actlOn was essentIally fnvolous, moved for 

sanctlOns under the Fnvolous Proceedmgs SanctlOns Act SanctlOns were awarded On 

appeal, the South Carolma Court reversed and held that, where the movmg party had 

unsuccessfully moved for summary Judgment, It was necessarIly precluded from makmg 

a clalm that the case was fnvolous ReJectmg that respondent's argument that It had not 

actually "falled" on Its summary Judgment motlon, the Court explamed that, the fallure of 

the party movmg for sanctlOns to obtam summary Judgment, regardless of the way m 

WhICh It faIled or the reason for the fallure, was dlSposltlve on the Issue of sanctlOns 

based on a clalm that the underlymg lawsUlt was fnvolous Id 338 SCat 219-220 

In Hanahan v SImpson, 326 S C 140,485 S E 2d 903 (1997), two years earlIer, the 

South Carolma Supreme Court had acknowledged "a splIt of authonty [among other 

JunsdlctlOns] as to whether sanctlOns may be awarded under Fnvolous Proceedmgs acts 

notwlthstandmg the demal of summary Judgment" Id at 157, 485 S E 2d at 912 In that 

case, the Supreme Court concurred wltlfthe VIew "that a party who survlVes pre-tnal 

motlOns to dIsmISS and for summary Judgment [IS] not subject to sanctlOns under the Act 

after a tnal on the survlvmg clalms" even though that party dId not prevaIl on those Issues 

at the ments heanng Id The supreme court further reasoned" [1]t IS SImply untenable to 

suggest that, notwlthstandmg the tnal court was convmced the Issue was one for the Jury, 

Hanahan [the nonprevallmg party at tnal] dId not reasonably belIeve m the eXIstence of 

her clalm "Id at 158,485 S E 2d at 912-13 

Three years later, m WhItfield v BOTT, BOTT argued that ItS case was 

dlstmgUlshable from Hanahan m that WhItfield presented no mdependent eVIdence upon 

whlCh he could reasonably base a belIef that hIS clalms were vahd, the Court dIsagreed, 
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statIng 

"The supreme court uneqUlvocally rejected the lIne of authonty holdIng that "the 
demal of a dIrected verdIct or summary Judgment motion does not preclude a later 
determInatIOn that the plaIntiffs claims were fnvolous and groundless" Id at 157,485 
S E 2d at 912 Although the supreme court noted WIth approval that the nonprevaIlIng 
party In Hanahan had "clearly submItted eVIdence supportIng her claIms," Id at 157-58, 
485 S E 2d at 912 thIs was merely an addItional factor shOWIng that she had pursued her 
claims to secure a proper purpose Nowhere In the OpInIOn does the supreme court 
suggest that, In the absence of such eVIdence, the theory "that If a case IS submItted to the 
Jury, It cannot be deemed fnvolous" Hanahan, 326 SCat 157,485 S E 2d at 912 would 
not apply" Whztfield Constructzon company v Bank of Tokyo Trust Company, 338 S C 
207,525 S E 2d 888 (S C Ct App 1999) 

Most recently, In Southeastern Szte Prep LLC v Atlantzc Coast Budders and 

ConstructIOn, LLC, 4345 SCCA (June 22, 2011) the South CarolIna Courts have affirmed 

thIS pOSItIOn 

In the Instant case, Judge Hughston has opted to fall upon hIS sword for the 

benefit ofthe movIng party, admIttIng that he came to the summary Judgment heanng 

unprepared and, due to a lack of dIlIgence, made a declSlon on the motIOn WIthout 

makIng any attempt to conSIder the partIes' positlons or the record As shockIng as thIS 

actIOn IS, haVIng a Judge admIt to what amounts to JudIcial mIsconduct (thIS IS addressed 

more speCIfically below) In order to secure an award for a party, It does not take thIS case 

out ofthe realm of the court's holdIngs from the Hanahan and Whztfield cases In 

Whztfield, It was overwhelmIngly clear, dunng the tnal ofthe case, that WhItfield's claim 

was not only fnvolous, but was almost surely a delIberate abuse of process ThIS findIng, 

came after BOTT's failure to press ItS summary Judgment claIm (resultIng In no rulIng 

from the court) The fact that, In hInd-SIght, summary Judgment would surely have been 

granted, faIled to distIngUlSh the case from the Hanahan deCISIOn South CarolIna law 

SImply acknowledges that where a party falls to obtaIn relIef on a Summary Judgment 
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motIOn, It may not seek sanctIOns based on a claIm that the underlymg actIOn was 

fnvolous Pztman v Republzc Leaszng Company, Inc_, 351 S C 429,570 S E 2d 187 

(2002) (Imtially we note that sectIOn 15-36-30's use of the word "tnal" IS a mIsnomer 

because when a case survIVes summary Judgment and proceeds to tnal, an award of 

sanctIOns IS precluded Hanahan v Szmpson, 326 S C 140, 157--58,485 S E 2d 903, 

912--13 (1997), Whztfield Constr v Bank of Tokyo Trust Co, 338 S C 207,221,525 

S E 2d 888, 896 (Ct App 1999) ) 

B Sanctions are not approprIate where, but for JUdICIal mIsconduct, the 
costs and fees awarded would not have been Incurred 

Judge Hughston, m the Order prepared by Defendants, admIts that he ruled on the 

Defendant's motIon for summary Judgment wIthout actually readmg the motIon or 

considenng the Issues at all Specifically, Judge Hughston states 

"I had, at the very begmnmg oftnal, demed Defendants' MotIon for Summary Judgment 
However, as 1 stated, that rulmg was based on the Court's unfamIlIarIty wIth the facts of 
the case and was not dIrected to the ments of Defendant's MotIon GIven our system for 
assIgnmg cases for tnal, 1 had only a few days earlIer gamed knowledge of thIS case It IS 
three clerk's files, each about four mches thIck for a total oftwelve mches of paper, and 
that does not mclude the depOSItIons There was no practIcal way for me to deal wIth 
competmg MotIOns for Summary Judgment on Monday of the Tnal week 1 sImply let the 
case go forward" (R p 100) 

By makmg thIS admIssIOn, Judge Hughston IS admIttmg JudICial mIsconduct m the form 

of a lack of dIlIgence All attorneys are held to a hIgh standard of conduct as to 

preparatIOn for appearances m court and the prosecutIOn or defense of a clIent's case The 

duty of a Judge to be prepared and dIlIgent IS no less Canon 3 of the Code of JudIcIal 

Conduct reqmres dIlIgence of the Court m carrymg out ItS dutIes ThIS mcludes a 

reqmrement that the Court carry out ItS dutIes m a manner deSIgned to aVOid unnecessary 

expenses and trouble to partIes, WItnesses, and the publIc 
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CANON 3 A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL 
OFFICE IMP ARTIALL Y AND DILIGENTLY 

B AdjudIcatIve ResponsIbIlItIes 

(8) A judge shall dIspose of all JudICIal matters promptly, efficIently and 
faIrly 

Commentary 

In disposmg of matters promptly, efficIently and fairly, a judge must 
demonstrate due regard for the nghts of the partIes to be heard and to have 
Issues resolved WIthout unnecessary cost or delay ContaInmg costs whIle 
preservmg fundamental nghts of partIes also protects the Interests of WItnesses 
and the general publIc A judge should momtor and superVIse cases so as to 
reduce or elImmate dIlatory practIces, aVOIdable delays and unnecessary costs 
A judge should encourage and seek to faCIlItate settlement, but partIes should 
not feel coerced Into surrendenng the nght to have theIr controversy resolved by 
the courts 

Prompt dISposItIOn ofthe court's busmess reqUIres ajudge to devote 
adequate tIme to JudIcial dutIes, to be punctual m attendmg court and 
expedItIOUS In determmmg matters under submISSIOn, and to InSISt that court 
offiCials, lItIgants and theIr lawyers cooperate WIth the judge to that end 

If one IS to belIeve Judge Hughston'S pOSItIon, that, had he dIlIgently applIed 

hImself, or applIed hImself at all, to the conSIderatIon of the Haynsworth's motIOn for 

Summary judgment, the tnal would never have occurred, then It IS Judge Hughston'S 

admItted failure to dIlIgently reVIew and conSIder the Haynsworth's motIOn whIch 

actually caused the tnal to proceed to ItS conclUSIOn by dIrected verdIct Although the 

Judge's order does not speCIfy exactly how the speCIfic amount of the award was 

calculated, a reVIew of the Order of 11-18-09 shows that Judge Hughston IS awardmg 

sanctIOns for 

(1) Attorney's fees for tnal 
(2) Expert WItness fees paId by defendants for tnal testImony 
(3) TIme spent preparmg for tnal 
(R p 108-110) 
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These are exclusIVely costs and fees assocIated wIth the tnal whIch, accordIng to Judge 

Hughston, would not have occurred had he acted WIth due dIlIgence In considenng the 

Haynsworth's Summary Judgment motIOn 

SUCCInctly put, but for Judge Hughston'S specIfically admItted lack of dIlIgence, 

Haynsworth would not have Incurred the costs for tnal of thIS case It IS the epItome of 

IneqUIty for the Judge who admIts mIsconduct In the form of a lack of dIlIgence and 

preparatIOn to Impose costs, as a sanctIOn, on Dr Holmes when It was the Court's own 

mIsconduct whIch brought them about If Judge Hughston IS gOIng to admIt that, but for 

hIS lack of dIlIgence, the Haynsworth would not have Incurred the costs whIch are the 

baSIS for the sanctIOn agaInst Dr Holmes, he should not be allowed to force the burden of 

paymg for hIS own actIOns upon her 

C The Frivolous proceedmgs sanctIOn act WhICh was repealed 
on March 21, 2005 apphes In thIS case because the 
ComplaInt, the actIOn at Issue In the motIon for sanctIons, 
was filed before March of 2005 

South Carolma repealed the Fnvolous Proceedmgs sanctIOns Act on March 21, 

2005, replaCIng It on July 1,2005 The Court CItes to Horry v Parbel, 378 S E 2d 253, 

266 n 1 (S C Ct App 2008) In support of ItS declSlon to apply the Act of July 1, 2005 to 

thIS case A reVIew of the Horry v Parbel case shows that the Court was faced WIth claIm 

under the fnvolous proceedmgs sanctIOn act whIch was filed after July of2005, but 

whIch referred to an appeal whIch was filed between March 21, 2005 and July 1, 2005 

The Court found that the Pre-March 2005 act applIed, as the "actIOn" upon whIch the 

sanctIOns were sought was filed on March 9, 2005 

Fn IThe prOVISIOns of thIS Act are outlmed m sectIOns 15-36-10 to 15-36-50 
We note that sectIOn 15-36-10 was completely reVIsed and became effectIve 

-23-



on July 1,2005, and sectIOns 15-36-20 through -50 were repealed effective 
March 21,2005 Because Horry County filed theIr motion of appeal to the 
CircUlt court on March 9,2005, the ongmal Act still governed the CircUlt 
court's declSlon For purposes oftms analysIs, we reference the former verSIOn 
of the Act 
Harry v Parbel, 378 S E 2d 253,266 n 1 (S C Ct App 2008) 

In thIS case, the Complamt was filed on Apnll, 2002, (R p 112) thereby commencmg 

thIS actIOn ThIS IS the law of the case, as Judge Hughston made hIS findmg on the Issue 

on page 4 of hIS Order grantmg Duected VerdIct to Haynsworth (R p 75) Although the 

Complamt was amended by leave of the Court m 2007, to add some causes of actIOn, the 

amendment was a relatIOn back amendment under Rule 15, SCRCP, and not consIdered 

an mdependent or new actIOn The "actIOn," therefore, upon whIch Haynsworth was 

seekmg sanctions, was the mstitutIOn of thIS lawsUlt, whIch occurred m 2002 The Imtial 

act, sectIOns 15-36-10 through 45, whIch were repealed effective March 21,2005, should 

have been the basIs for the Court's consideratlOn of the Haynsworth's requests for 

sanctIOns, not the amended verSIOn 

D The Court's findIng that Dr Holmes was SIncere In her behef that 
her claIms were valId precludes an award of sanctIOns under Rule 
11, SCRCP 

Under Rule 11, SCRCP, an attorney or party may be sanctIOned for vIOlatmg 

sectIOn (a) of Rule 11, whIch provIdes that 

RULE 11 SIGNING OF PLEADINGS, ATTORNEYS 
(a) SIgnature Every pleadmg, motion or other paper of a party represented by an 

attorney shall be sIgned ill hIS mdividual name by at least one attorney of record who 
IS an active member of the South Carolma Bar, and whose address and telephone 
number shall be stated A party who IS not represented by an attorney shall SIgn hIS 
pleadmg, motion or other paper and state hIS address Except when otherwIse 
specIfically provIded by rule or statute, pleadmgs need not be venfied or 
accompamed by affidaVIt The SIgnature of an attorney or party constitutes a 
certIficate by hIm that he has read the pleadmg, motion or other paper, that to the 
best of hIS knowledge, mformatIOn and behefthere IS good ground to support It, and 
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that 1t 1S not Interposed for delay 
Rule l1(a) SCRCP 

The standard, therefore, for a sanctIOn based on the filIng of a fnvolous claIm, would be 

whether, to the best of the s1gmng attorney's knowledge, InfOrmatIOn, and belIef, there 

were reasonable grounds to support 1t In Judge Hughston's Order grantIng Duected 

Verd1ct In th1s case, the Court notes from the record that Dr Holmes stated reasons for 

her behef that her attorneys had comm1tted malfeasance 

"The PractItIOner's Attorney, however, has not been tImely first, takIng months 
to schedule the MotIon for Temporary InJunctIOn, second, not respondIng In a tImely 
manner to your Honor's SchedulIng Order, thud, not prov1dIng adequate 
representatIOn and preparatIOn of the case, and fourth, not notIfYIng OppOSIng 
counsel untIl the eleventh hour on January 4,2000 of the request to reschedule the 
depos1tIOn wh1ch was made by letter dated December 17, 1999 " 

(Rp 76) 

Judge Hughston, goes on, In the order, to Infer, from Dr Holmes statement 

"Thus, as of January 31, 2000, Dr Holmes, who 1S herself a lIcensed attorney, clearly 
beheved she had potentIal cla1ms agaInst the Defendants " (R P 76) 

In the Order grantIng sanctIOns Judge Hughston agaIn spec1fically finds that Dr Holmes 

held a good faIth belIef that her cla1ms were valId 

"G1ven my Opportun1tIes to observe and hear Dr Holmes, I have no doubt that she 1S 
SIncere In her behefs about tills case" (R p 106) 

The fact that Dr Holmes SIncerely belIeved that her claIms were valId 1S the law of the 

case In fact, the Judge d1sm1ssed part of her claIm on that very bas1s, settIng the tollIng 

of the statute of hm1tatIOns VIa the d1scovery rule by the date that she reasonably should 

have known that she had a claIm upon wh1ch she could have ht1gated Th1s unappealed 

determInatIOn necessarIly precludes any findIng, under Rule 11, that the s1gmng attorney 

(In th1s case, Dr Holmes), s1gned the pleadIng In VIOlatIOn of the Rule 11 reqmrement 

that her s1gnature cert1fy that, "to the best ofh1s knowledge, InfOrmatIOn and behefthere 
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IS good ground to support It, and that It IS not Interposed for delay" Rule II(a) , SCRCP 

As Judge Hughston's November 18th Order notes, the standards for sanctIOns 

under rule 11 and under the Fnvolous ProceedIngs sanctIOn act are SImIlar Thus, the 

arguments made above In regards to the Fnvolous ProceedIngs SanctIOns Act are also 

valId as applIed to Rule 11 As pOInted out above, under South CarolIna law, where the 

party mOVIng for sanctIOns on the baSIS that an actIOn IS fnvolous was unsuccessful on a 

motIon for summary Judgment, an award of sanctIOns based on a findIng that the actIOn 

was fnvolous IS precluded Paman v RepubZzc Leaszng Company Inc, 351 S C 429, 570 

S E 2d 187 (2002) (ImtIally we note that sectIOn 15-36-30's use of the word "tnal" IS a 

mIsnomer because when a case survIves summary Judgment and proceeds to tnal, an 

award of sanctIOns IS precluded Hanahan v Simpson, 326 S C 140, 157--58, 485 S E 2d 

903,912--13 (1997), WhItfield Constr v Bank o/Tokyo Trust Co 338 S C 207,221, 

525 S E 2d 888, 896 (Ct App 1999) ) 

FInally, as explaIned above, the speCIfic costs awarded In the order apply only to 

the preparatIOn for and defense of a tnal WhICh would not have happened, accordIng to 

Judge Hughston'S own admISSIOn, had the Judge been dIlIgent In hIS reVIew of the 

Defendant's Summary Judgment motIon It would therefore be IneqUItable and hIghly 

Improper for an award of attorneys fees and costs to be awarded under Rule 11 In thIS 

case 

E South Carolina does not recognIZe a common law rIght to 
costs and attorney's fees 

The Court awards costs and attorney's fees, based on ItS assertIOn that there IS a 

general, "Inherent" common law nght of the court to award sanctIOns (R p 107) Judge 

Hughston CItes to aU S Supreme Court case from 1975, whIch dIscusses the hIstory of 
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the authonty of federal courts to award costs and attorney's fees However, the State of 

South Carohna law specIfically rejects the federal approach on thIs matter In South 

Carolma, the authonty to award attorney's fees can come only from a statute or be 

provIded for m the language of a contract There IS no common law nght to recover 

attorney's fees Harrzson-Jenkms v Nlssan Car Mart 557 S E 2d 708, 711 (S C Ct App 

2001) cltmg, Jackson v Speed, 326 S C 289,486 S E 2d 750 (1997), Amerzcan Fed 

Bank, FSB v Number One Mam Jomt Venture, 321 S C 169,467 S E 2d 439 (1996), 

Blumbergv Nealco Inc, 310 S C 492,427 S E 2d 659 (1993), Baron Data Sys, Inc v 

Loter, 297 S C 382,377 S E 2d 296 (1989), Dowahby v Chambless, 344 S C 558,544 

S E 2d 646 (Ct App 2001), Harvey v South Carolma Dep't o/CorrectIOns, 338 S C 500, 

527 S E 2d 765 (Ct App 2000), Global Protectlon Corp v Halbersberg, 332 S C 149, 

503 S E 2d 483 (Ct App 1998), Prevatte v Asbury Arms, 302 S C 413,396 S E 2d 642 

(CtApp 1990) 

As to Judge Hughston'S CItatIOn ofAlyeska Plpehne Serv Co v Wllderness Soc); 

421 US 240 (1975) as a case recogmzmg some vague mherent authonty of courts, m 

general, to award sanctIOns III "bad faIth" cases, the Court's relIance on thIS case IS 

gravely and clearly mIsplaced A sImple readmg of the actual opmIOn from Alyeska 

Plpelme Serv Co v Wllderness Soc 'y 421 US 240 (1975) Shows that, m thIS case, the 

Court was considenng a request for attorney's fees from a pnvate organIzatIOn based on 

the party's claIm that It had engaged m an actIOn to enforce a statute and had thereby 

perfonned a serVIce for the government whIch should have been performed by a 

government prosecutor In the Aleyska case, the Court recogmzes that, as part of the 

record, there had been a findmg that neIther party had acted m bad faith, and therefore 
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specifically reJ ects consIderatIOn of any award of fees or costs on that basIs "The 

exceptIOn for an award agamst a party who had acted m bad faith was mapposlte, smce 

the posItion taken by the federal and state partIes and Alyeska 'was mamfestly reasonable 

and assumed m good faith 'Id, at 449, 495 F 2d, at 1029" Id At 245 The Alyeska 

case, therefore, does not stand for the proposItion that the Courts have some mherent 

authonty to sanctIOn htIgants at wIll upon a findmg of "bad faith" 

Judge Hughston, m the order that was drafted by Haynsworth, and that he sIgned 

on November 18,2009, claims authonty to Impose sanctIOns of attorneys fees and costs 

under a general, common law theory, cltmg a Umted States Supreme Court case, Alyeska 

PIpelzne Serv Co v WIlderness Soc 'y 421 US 240 (1975) A reVIew ofthe Alyeska 

case as well as of the Supreme Court cases m whIch It IS cIted, shows, uneqUlvocally, that 

the "Amencan rule" IS that the partIes must bear theIr own fees and costs absent a 

statutory or contractual nght or duty to the contrary The court actually states, m the 

opmIOn 

AND 

In the Umted States, the prevallmg htIgant IS ordmanly not entitled to collect a 
reasonable attorneys' fee from the loser We are asked to fashIOn a far-reachmg 
exceptIOn to thIS "Amencan Rule", but havmg consIdered ItS ongm and 
development, we are convmced that It would be mappropnate for the JudICiary, 
wIthout legIslative gUldance, to reallocate the burdens of htIgatIOn m the manner 
and to the extent urged by respondents and approved by the Court of Appeals 
Id At 247 

In 1796, thIS Court appears to have ruled that the JudIcIary Itself would not create a 
general rule, mdependent of any statute, allowmg awards of attorneys' fees m 
federal courts In Arcambel v WIseman, 3 Dall 306, the mclusIOn of attorneys' fees 
as damages was overturned on the ground that "[t]he general practice of the Umted 
States IS m oppOSItion [SIC] to It, and even If that practIce were not stnctly correct m 
pnnclple, It IS entItled to the respect of the court, t11l1t IS changed, or modIfied, by 
statute" Tills Court has consIstently adhered to that early holdmg See Day v 
Woodworth, 13 How 363 (1852), OelrIchs v Spazn, 15 Wall 211 (1872), Flanders 
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v Tweed, 15 Wall 450 (1873), Stewart v Sonneborn, 98 U S 187 (1879), 
Flelschmann DlstlllIng Corp v Marer Brewmg Co, 386 U S 714, 717-718 (1967), 
F D Rlch Co ,Inc v Umted States ex reI IndustrIal Lumber Co Inc, 417 U S 
116, 126-131 (1974) 
Id At 249-250 

In the Alyeska case, the Appellate Court specIfically notes that there had been a findIng, 

earlIer In that case, shoWIng that the party agaInst whom the fees were awarded had 

proceeded In good faIth ThIs took the Court's consIderatIOns In the Alyeska case out of 

the realm of any "Inherent" power of the Court to sanctIOn a lItlgant for "vexatIOus" 

lItIgatIOn 

Also, a court may assess attorneys' fees for the "wIllful dIsobedIence of a court 
order as part of the fine to be levIed on the defendant, Toledo Scale Co v 
Computmg Scale Co ,261 US 399,426-428 (1923)," Flelschmann Dlstlllmg Corp 
v Marer Brewmg Co, supra, at 718, or when the lOSIng party has "acted In bad 
faIth, vexatIOusly, wantonly, or for oppreSSIve reasons "F D RIch Co , 417 US, 
at 129 (CItIng Vaughan v Atkmson, 369 US 527 (1962)), cf Umversal Gll 
Products Co v Root Refimng Co, 328 U S 575,580 (1946) These exceptIOns are 
unquestIOnably assertIOns of Inherent power In the courts to allow attorneys' fees In 
partIcular SItuatIOns, unless forbIdden by Congress, but none of the exceptIOns IS 
Involved here 
Id At 259 

The case, from WhICh thIS "Inherent authorIty" to award fees and costs actually 

arIses IS not the Alyeska case, but Vaughan v Atkmson, 369 US 527 (1962) ThIS case 

began as an admIralty and marItlme case A saIlor, who suffered from TuberculosIs, had 

sued his former employer for what amount to worker's compensatIOn type benefits The 

actIOn was one In eqUity, under the admIralty laws, In the Federal Courts The DIStrICt 

Court found that the employer, In that case, should have been payIng benefits to the 

PlaIntlff all along, and that ItS faIlure to do so was In bad faIth Although the statute dId 

not specIfically grant the Court the authOrIty to award fees and costs, It was an actIOn In 

eqUity, and the Court opted to award fees and costs, reasonIng that the Federal Courts had 
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awarded counsel fees m eqUIty type actIOns m the past Even a bnef readmg of the facts 

of the Vaughn case makes It clear that the holdmg could not, even under the most 

tortuous stretchmg, be read to grant State CIrcUIt Court Judges the authonty to award 

attorney's fees and costs at wIll 

In Vaughan v Atkmson, 369 U S 527 (1962), the opmIOn recogmzes the Federal 

Court s authonty, m an eqUlty case, to award fees and costs outsIde of statutory authonty 

m cases where there has been ObVIOUS bad faIth by a party ThIS nght, however, IS clearly 

reserved ONLY for the federal courts, only m actIOns at eqUIty, and does not purport to 

overnde State law concermng the conduct of State Courts on the subject 

Counsel fees have been awarded m eqUIty actIOns, as where Negroes were 
reqUIred to bnng SUIt agamst a labor unIOn to prevent dIscnmmatIOn Rolax v 
AtlantIc Coast Lme R Co, 186 F 2d 473,481 As we stated m Sprague v TlComc 
Bank, 307 US 161, 164, allowance of counsel fees and other expenses entailed 
by lItIgatIon, but not mcluded m the ordmary taxable costs regulated by statute, IS 

''part of the h,stoFlc equlty JUFlsd,ctwn of the federal courts " 
[EmphasIs added] 
Vaughan v Atkmson 369 U S at 530 (1962) 

The mstant case IS neIther an actIOn m eqUIty, where the Court IS bemg asked to 

fashIOn an award m eqUIty, nor IS It m Federal Court ThIs attempt by a CIrCUIt Court 

Judge to award sanctIOns based on an "mherent" nght IS blatantly contrary to South 

Carolma law and should be reversed 

CONCLUSION 

There were several errors m thIS case, WhICh warrant a new tnal The Tnal Court 

erred m mSIstmg on havmg the tnal of thIS case less than thIrty days from the date It was 

restored to the tnal roster, and m denymg Dr Holmes' very reasonable request to be able 

to have tIme to prepare and to have her counsel present The Court's declSlon to 

dIsqualIfy Dr Holmes as an expert WItness to establIsh the standard of care and deVIatIOn 
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from that standard was severely prejudIcial to her abIlIty to prosecute the case, and was 

not a soundly based decIsIOn The Court's grantmg of dIrected verdIct was contrary to 

prevaIlmg law, whIch does not reqUIre expert testImony to establIsh a standard of care m 

legal malpractlce cases where the "common sense" rule may prevaIl The Court's 

declSlon to dIsmIss all remammg claIms after dIsmIssmg the professIOnal neglIgence 

claIms, findmg that they were "all subsumed" wIthm the professIOnal neglIgence claIm 

was unsupported by any authonty and counter both to the eVIdence and the rules of CIvIl 

procedure Fmally, as to the Court's award of sanctIOns agamst Dr Holmes where her 

case survIVed summary Judgment, was presented to the Jury, and where the Judge hImself 

admItted that hIS own lack of dIlIgence resulted m the tnal movmg forward, m the mterest 

of JustIce and faIrness, necessItates reVIew and reversal by thIS Court The Appellant 

respectfully requests that the Appellate Court reverse the Tnal Court's orders m thIS case, 

and remand the case for a new tnal on the ments 

Attorney for the Appellant 
March 14,2012 
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