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WILLIAMS, J On appeal, MRI at Belfair, LLC (Belfair) contends 
the Admlmstratlve Law Court (ALC) erred In findIng Coastal Carohna 
MedIcal Center's (Coastal) changes to Its proposed MRI project were not 
substantlal, and, therefore, not a new project under South Carohna Code of 
RegulatIOns 61-15 sectIOn 605 (Supp 2010) SpecIfically, Belfair contends 
the ALC (1) faIled to properly apply the relevant statutory and regulatory 
prOVISIOns governIng the Issuance of a certIficate of need (CON), (2) erred In 
findIng Coastal's changes were not substantlal when Belfair presented 
substantial eVIdence to the contrary, (3) faIled to apply the proper burden of 
proof, and (4) erred when It faIled to find Coastal's CON for the MRI project 
was VOIded by the transfer of ownershIp from Coastal to another entlty We 
affirm 

FACTS 

Coastal IS a forty-one umt hospItal located near Interstate 95 In Jasper 
County, South Carohna Belfair IS a free-standIng ImagIng facIlIty, located 
approXImately 13 8 mIles away In Beaufort County, South CarolIna BelfaIr 
prOVIdes magnetlc resonance ImagIng (MRI) servIces for Beaufort and Jasper 
Countles Dr Albert J BorellI, Jr, a radIOlogIst, IS the owner of Belfair 
Belfair competes WIth Coastal for MRI servIces Pursuant to the South 
Carohna CertIficate of Need and Health FaCIlIty LIcensure Act! (the CON 
Act), BelfaIr IS an "affected person,,2 and thus IS able to contest the Issuance 
of Coastal's CON pursuant to the CON Act 

On May 7, 2004, Coastal submItted an applIcatIOn for a CON to South 
CarolIna Department of Health and EnVIronmental Control (DHEC) to 
construct a fixed MRI SUIte onto ItS eXIstIng hospItal In Jasper County 
pursuant to the 2003 State Health Plan3 (the Plan) Coastal's apphcatIOn 

! See S C Code Ann §§ 44-7-110 to -385 (2002 & Supp 2010) 
2 SpeCIfically, Belfair IS a "person[] located In the health servIce area In 
WhIch the project IS to be located and who provlde[s] SImIlar servIces to the 
proposed project "S C Code Ann § 44-7-130(1) (2002) 
3 The State Health Plan IS reqUIred by the CON Act The Plan contaInS 
speCIfic standards and InfOrmatIOn for health care facilItles and health care 
eqUIpment DHEC may not Issue a CON unless an applIcatIOn complIes WIth 
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proposed that Coastal would purchase a new 1 5 tesla General Electnc MRI 
umt and house It In an addItion to be constructed at the hospItal DHEC 
granted the CON to Coastal on November 22, 2004 

On November 24, 2004, Belfair requested a contested case heanng to 
challenge DHEC's Issuance of the CON to Coastal on the grounds that the 
MRI project dId not satisfy the project reVIew cntena 4 After an eVIdentiary 
heanng, the ALC granted partial summary Judgment to Coastal and DHEC In 
an order dated November 10, 2005 The ALC determIned a CON was 
appropnate because an on-SIte MRI was necessary to make MRI servIces 
"aVailable" to Coastal's Inpatients and emergency room patIents under the 
Plan Belfair appealed to the South CarolIna Board of Health and 
EnVIronmental Control (the Board), whIch affirmed the ALC's order After 
certIficatIOn from thIS court, our supreme court held the Board erred when It 
determIned Coastal dId not have to estabhsh comphance WIth the project 
reVieW cntena MRI at Belfair, LLC V S C Dep't of Health & Envtl 
Control, 379 SCI, 9-10, 664 S E 2d 471, 475 (2008) The supreme court 
reversed and remanded for a determInatIOn on the sole Issue5 of whether 
Coastal's apphcatIOn comphed WIth the project reVIew cntena Id at 10, 664 
S E 2d at 476 On remand, the ALC consohdated Belfair's InItial case WIth 
the current case before thIS court Upon motion of Belfair and WIth consent 
of Coastal and DHEC, Belfair conceded Coastal's MRI proJect, as set forth m 
ItS CON applIcatIOn, satisfied the relevant project reVIew cntena 
Accordmgly, the ALC dIsmIssed Belfair's ImtIal case and proceeded on 

the Plan, project reVIew cntena, and other regulations See 24A S C Code 
Ann Regs 61-15 § 801 (Supp 2010) 
4 DHEC conSIdered the followmg project reVIew cntena m determmmg 
whether a CON was appropnate m thIS case (1) commumty need, (2) 
dIstnbutIOn/accessIbIhty, (3) cost containment, (4) acceptabIhty, (5) finanCial 
feasIbIhty, and (6) adverse Impact See 24A S C Code Ann Regs 61-15 § 
802 (Supp 2010) 
5 The supreme court affirmed the Board's findmg that the Plan standards for 
MRI servIces dId not VIOlate state statutes on CONs It also affirmed the 
Board's conclUSIOn that substantial eVIdence eXIsted to support Coastal's need 
for an onsite MRI umt MRI at Belfair, 379 SCat 9-10, 664 S E 2d at 475-
76 
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Belfair's claim of whether Coastal's amendments6 to Its MRI project were 
substantIal, thereby creatmg a new project pursuant to sectIOn 605 of South 
Carolma Code of RegulatIOns 61-15 

After heanng from the partIes, the ALC concluded the amendments to 
Coastal's MRI project were not substantial, therefore, the amended project 
was not a new project under sectIOn 605, and Coastal's CON was not VOId 
ThIs appeal followed 

STANDARD OF REVIEW 

Appeals from the ALC are governed by the AdmmistratIve Procedures 
Act (APA) 7 Pursuant to the APA, thIS court may reverse or modIfy the ALC 
If the appellant's substantIal nghts have been prejudIced because the 
admmistratIve deCISIOns are (a) m VIOlatIOn of constItutIOnal or statutory 
prOVISIOns, (b) m excess of the statutory authonty of the agency, (c) made 
upon unlawful procedure, (d) affected by an error of law, (e) clearly 
erroneous m VIew of the relIable, probatIve, and substantIal eVIdence on the 
whole record, or (f) arbItrary or capncIOus or charactenzed by abuse of 
dIscretIOn or clearly unwarranted exerCIse of dIscretIOn S C Code Ann § 1-
23-380(5) (Supp 2010) "As to factual Issues, JudICial reVIew of 
admimstratIve agency orders IS lImIted to a determmatIOn [of] whether the 
order IS supported by substantial eVIdence" MRI at Belfair, 379 SCat 6, 
664SE2dat474 

6 SpeCIfically, Coastal sought a determmatIOn from DHEC as to whether ItS 
plan to convert ItS mobIle MRI umt to a fixed MRI umt was a substantIal 
change to the ongmally approved project DHEC determmed thIS 
amendment was not a substantIal change because the locatIOn of the proJ ect 
dId not change, the cost of the project decreased, and the 1 5 tesla mobIle 
MRI was substantIally the same as the 1 5 tesla MRI proposed m Coastal's 
CON applIcatIOn Belfair requested the Board to reVIew DHEC's staff 
deCISIOn, whIch the Board declIned to do, promptmg BelfaIr's request for a 
contested case heanng before the ALC 
7 See S C Code Ann §§ 1-23-310 to -400 (2006 & Supp 2010) 

159 

04 



LAW/ANALYSIS 

I ApplIcatIOn of Statutory and Regulatory ProvIsIons 

Belfair contends the ALC erred m applymg the project reVIew cntena 
mstead of certam statutory and regulatory prOVISIons as part of Its substantIal 
change analYSIS SpecIfically, Belfair claims the ALC Improperly consIdered 
the project reVIew cntena8 to approve Coastal's amended MRI project and 
thereby excused substantIal changes to the MRI project that would have 
otherWIse resulted m vOIdmg the CON We dIsagree 

ImtIally, we note the purpose of the CON Act "IS to promote cost 
contaInment, prevent unnecessary duplIcatIOn of health care faCIlItIes and 
servIces, gUIde the establIshment of health faCIlItIes and servIces whIch WIll 
best serve publIc needs, and ensure that hIgh qualIty servIces are prOVIded In 
health faCIlItIes In thIS State" S C Code Ann § 44-7-120 (2002) To help 
achIeve thIS purpose, an applIcant IS reqUIred to obtam a CON before 
undertakmg a proJ ect prescnbed by the CON Act See § 44-7 -120( 1) 

South Carolma Code of RegulatIOns 61-15 sectIOn 801 states that "[t]he 
[project reVIew] cntena lIsted In SectIOn 802 are to be used In revIewmg all 
projects under the CertIficatIOn of Need program" AddItIonally, an 
apphcatIOn for a CON "must address all apphcab1e standards and 
reqUIrements set forth m departmental regulatIOns, Project ReVIew Cntena of 
the department, and the South Carolma Health Plan" S C Code Ann § 44-
7-200(A) (Supp 2010) (emphaSIS added) Once Issued, a CON IS "valId only 
for the project descnbed m the applIcatIOn mcludmg locatIOn, beds and 
servIces to be offered, phYSIcal plant, capItal or operatmg costs, or other 
factors as set forth In the applIcatIOn, except as may be modIfied In 
accordance WIth regulatIOns" S C Code Ann § 44-7-230(A) (2002) If 
modIficatIOns occur after DHEC grants a CON, "[DHEC] wIll deCIde 
whether or not the amendment IS substantIal and thereby constItutes a new 
proJect" 24A S C Code Ann Regs 61-15 § 605 (Supp 2010) 

8 The project reVIew cntena DHEC applIed and the ALC subsequently 
conSIdered were (1) need, (2) accessibilIty/dlstnbutIOn, (3) cost contaInment, 
(4) acceptablhty, (5) fmanclal feasIbIlIty, and (6) adverse Impact 
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Here, the ALC was asked to deternune whether Coastal's modIficatIOns 
to the MRI project were substantIal The ALC stated m Its final amended 
order, 

ReVIew of thIS Issue reqUIres a companson of the 
amended proJ ect to the ongmal proJ ect proposed m 
the CON applIcatIOn to determme whether the 
amendment IS substantial In makmg that 
determmatIOn, I find that consIderatIOn of the project 
reVIew cntena IS relevant In other words, whether 
the amendments to the project substantIally change 
the proJect's comphance WIth the relevant project 
reVIew cntena IS pertment m determmmg whether 
amendments to thIS permIt were substantIal under 
SectIOn 605 

Subsequently, m the ALC's order denymg Belfair's motIon for 
reconSIderatIOn, the court expounded on why consIderatIOn of the project 
reVIew cntena was appropnate The ALC stated, "In makmg that 
determmatIOn m thIS contested case, It IS apodictIc that the ALC may 
consIder properly admItted relevant eVIdence F ollowmg that reasomng, 
thIs [c]ourt [] mcluded an analYSIS of whether the amended project meets 
those same project reVIew cntena It ongmally met m substantIally the same 
way" (emphaSIS m ongmal) We construe the above-quoted language as a 
permISSIble companson of the ongmal MRI proJect's complIance WIth the 
project reVieW cntena to the amended MRI proJect's complIance WIth the 
same cntena We find thIS companson proper m determmmg whether 
Coastal's changes were "substantIal" under sectIOn 605 

We are not persuaded by Belfair's argument that conSIderatIOn of the 
project reVIew cntena IS statutonly prohIbIted by sectIOn 44-7-230(A) FIrst, 
as a prereqUISIte to obtammg a CON from DHEC, sectIOn 44-7-200 expressly 
reqUIres an applIcant to address how ItS project WIll comply WIth the relevant 
project reVIew cntena See § 44-7-200 (2002 & Supp 2010) Once 
approved by DHEC, a CON IS "valId only for the project descnbed m the 
applIcatIOn mcludmg locatIOn, beds and servIces to be offered, phYSIcal plant, 
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capItal or operatmg costs, or other factors as set forth m the apphcatIOn, 
except as may be modIfied m accordance wIth regulatIOns" § 44-7-230(A) 
(emphasIs added) In addItIon to revIewmg certam specIfic factors 
enumerated m sectIOn 44-7-230(A), we find It logICal that a reVIew of "other 
factors as set forth m the apphcatIOn," whIch necessanly mcludes the project 
reVIew cntena, to also be appropnate when determmmg whether a CON IS 
valId Accordmgly, If satIsfactIOn of the project reVIew cntena IS a statutory 
prereqUIsIte to obtammg a CON, we find any change that would Impact the 
apphcant's abIlIty to comply wIth the same cntena as relevant eVIdence on 
whether the change IS substantIal enough to create a new project 

Moreover, m addItIon to the project reVIew cntena, the ALC 
consIdered other factors from sectIOn 44-7-230(A) to support ItS conclusIOn 
that Coastal's CON was vahd despIte ItS amendments to the project 
Regardmg locatIOn, the ALC found despIte the MRI umt bemg located 
adjacent to the hospItal mstead of mSIde the hospItal, the MRI umt was 
"nevertheless bUIlt to be an mtegral part of the hospItal" and the "dIstance 
between the emergency room and [] Coastal's MRI umt would [not] reduce 
the standard of care of emergency room patIents "The ALC also 
consIdered any dIfferences m the servIces to be offered as well as the 
physIcal layout of the project when It addressed all the chmcal and 
operatIOnal Issues Belfair claimed were substantIal under the amended 
project Regardmg the servIces offered by Coastal, the ALe noted the 
maXImum gradIent amphtude would be slIghtly lower under the amended 
project, whIch would affect the rate at whIch the MRI completes a scan 
However, thIS slIght decrease m gradIent strength would only mcrease a scan 
by approxImately SIXty seconds, whIch "would not mcrease the Wait tIme for 
patIents smce Coastal's volume IS approxImately four scans per day" 
Furthermore, the lack of MRI -safe momtonng eqUIpment would not preclude 
Coastal from scanmng unstable patIents "If the radIOlogIst and patIent's 
phYSICian determme the patIent can be safely removed from momtonng 
dunng the MRI scan" In addItIon, the ALC addressed the dIfference m the 
phYSICal layout of the amended project when It concluded changes m how 
patIents would access the MRI umt would not make the MRI less safe than 
the proposed MRI 
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Last, testImony elIcIted at the contested case heanng supports the 
ALC's decIsIOn to conSIder the project reVIew cntena m ItS substantIal change 
analysIs Ms Tibshrany, a former CON reVIewer for DHEC, testIfied 
regardmg what DHEC conSIders m ItS substantIal change analysIs When 
asked how the project reVIew cntena IdentIfied as Important m the ongmal 
CON applIcatIOn factors mto the substantial change determmatIOn, she stated, 
"They would stIll be relevant We're lookmg to see that the changes that are 
bemg made to the project don't affect the ImtIal cntena that were deemed to 
be Important at the tIme of reVieW" She also testIfied the applIcant IS stIll 
reqUIred to meet the same project reVieW cntena as m the ongmal applIcatIOn 
If changes are made Because DHEC's mterpretatIOn m thIs mstance was not 
contrary to the plam language of sectIOn 44-7-230(A) or sectIOn 802 of 
RegulatIOn 61-15, we find the ALC properly deferred to DHEC m thIS 
mstance See S C Coastal ConservatIOn League V S C Dep't of Health & 
Envtl Control, 363 S C 67, 75, 610 S E 2d 482,486 (2005) ("Courts defer to 
the relevant admimstratIve agency's deCISIOns WIth respect to ItS own 
regulatIOns unless there IS a compellIng reason to dIffer "), see also Brown V 
BI-Lo, Inc, 354 S C 436, 440, 581 S E 2d 836, 838 (2003) ("We recogmze 
the Court generally gIves deference to an admimstratIve agency's 
mterpretatIOn of an applIcable statute or ItS own regulatIOn ") 

Based on the foregomg, we find the ALC properly conSIdered the 
appropnate factors, both from sectIOn 44-7-230(A) and from sectIOn 802 of 
RegulatIOn 61-15, when It concluded Coastal's changes to ItS MRl project 
were not substantIal 

II Burden of Proof 

Next, Belfair contends the ALC placed an ImpermISSIble burden of 
proof upon Belfair when It held Belfair had to prove by a preponderance of 
the eVIdence that Coastal's changes were substantIal enough to warrant 
vOldmg the CON We find thIS Issue IS not preserved for our reVieW 

After the ALC Issued ItS final order, Belfair filed a motIOn for 
reconSIderatIOn, but It never speCIfically objected that the ALC placed an 
ImpermISSIble burden of proof upon Belfair Belfair's faIlure to do so 
precludes reVIew of thIS Issue on appeal See Brown V S C Dep't of Health 
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& Envtl Control, 348 S C 507,519,560 S E 2d 410,417 (2002) ("[I]ssues 
not raIsed to and ruled on by the ALJ are not preserved for appellate 
consIderatIOn ") Belfair argues m ItS reply bnef that It was "legally 
unnecessary" to make thIS assertIOn m ItS motIon for reconsIderatIOn because 
It "dIrectly challenged the ALC's test for determmmg whether [Belfair] had 
shown that [Coastal's] Amended Project constItuted a 'substantIal change' 
under South Carolma law" However, we find Belfair's challenge to the 
ALC's consIderatIOn of the project reVIew cntena IS not sufficiently speCIfic 
to preserve ItS burden of proof argument for our reVIew See HIll V S C 
Dep't of Health & Envtl Control, 389 SCI, 19, 698 S E 2d 612, 622 (2010) 
(findmg It IS mcumbent upon appellant to show It had clearly raised the Issue 
to the ALC and asked for a speCIfic rulmg m that regard to preserve the Issue 
for appellate reVIew), see also Anonymous V State Bd ofMed Exam'rs, 329 
S C 371,375,496 S E 2d 17,18-19 (1998) (findmg Issue of burden of proof 
must be raised to and ruled upon to be preserved for appellate reVIew) 

III SubstantIal EVidence 

Belfair argues the ALC's deCISIon was unsupported by substantial 
eVIdence, thereby reqUInng reversal pursuant to the AP A We dIsagree 

SubstantIal eVIdence "IS eVIdence whIch, consldenng the record as a 
whole, would allow reasonable mmds to reach the conclUSIOn that the 
[admmistratIve] agency reached" LeventIs V S C Dep't of Health & Envtl 
Control, 340 S C 118, 130, 530 S E 2d 643, 650 (Ct App 2000) The 
pOSSIbIlIty of drawmg two mconslstent conclUSIOns from the eVIdence does 
not prevent the ALC's findmg from bemg supported by substantIal eVIdence 
Id at 130-31, 530 S E 2d at 650 Pursuant to the APA, thIS court may reverse 
the ALC If the appellant's substantIal nghts have been prejudIced because the 
admmistratIve deCISIOn IS clearly erroneous m VIew of the relIable, probatIve, 
and substantIal eVIdence on the whole record S C Code Ann § 1-23-
380(5)(e) (Supp 2010) 

Belfair claims It presented overwhelmmg eVIdence Coastal's amended 
project was substantially dIfferent m eqUIpment, locatIOn, layout, scale, 
scope, and servIces from ItS ongmal project WhIle Belfair mtroduced 
eVIdence and testImony to mdlcate changes were made to the MRI proJ ect, as 
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the fact finder, the ALC could weIgh the eVIdence and assess each wItness's 
testImony and credIbIlIty pnor to rulIng on whether these changes were 
substantIal enough to constItute a new project under sectIOn 605 See 
Spartanburg Reg'l Med Ctr V Oncology & Hematology Assoc of S C , 387 
S C 79, 89, 690 S E 2d 783, 788 (2010) ("The ALC presIdes over the heanng 
of a contested case from DHEC's decIsIOn on a CON applIcatIOn and serves 
as the finder of fact ") 

Several WItnesses, IncludIng Dr BorellI, the owner of Belfarr, testIfied 
the ongInal and Implemented MRI umts have VIrtually IdentIcal eqUIpment 
WIth substantIally SImIlar scan tImes and Image qualIty Dr Moesch, a 
radIOlogIst, and Ms Platt, an expert In health care plannIng and health care 
finance, both testIfied the change In locatIOn of the MRI project In relatIOn to 
the hospItal (adjacent to Instead of InSIde the hospItal) as well as the mInor 
dIfferences In the "Code Blue" system, the MRI 11ft and 11ft opemng, and the 
overall layout of the Implemented MRI project dId not substantially change 
the project from a clImcal, operatIOnal, or patIent safety perspectIve Further, 
Coastal presented eVIdence that the scope of the servIces IS the same under 
both the ongInal and amended project Although Coastal cannot scan 
"unstable patIents" who are In need of constant momtonng, Belfair hIghlIghts 
only one Instance In Coastal's fifty-page applIcatIOn where It references 
"unstable patIents," and as reflected In ItS InItIal applIcatIOn, the vast maJonty 
of the patIents It seeks to serve are "acutely III patIents" who are not on 
constant momtorIng eqUIpment Last, whIle Coastal's project costs decreased 
sIgmficantly under the amended MRI proJect, thIS modIficatIon was 
permISSIble Although utIlIZIng the fixed MRI umt Instead of an In-house 
MRI umt decreased the operatIng and capItal costs estImated In Coastal's 
CON applIcatIOn, thIS change was not substantIal In terms of the proJect's 
comphance WIth the CON because It dId not negatIvely affect the proJect's 
comphance WIth the cost contaInment or finanCIal feaSIbIlIty factors set forth 
In the project reVIew cntena Based on the foregOIng, we find substantial 
eVIdence In the record eXIsts to support the ALC's conclUSIOn 

IV Transfer of Ownership 

Last, Belfair claims Coastal's changes to ItS MRI project were 
substantIal, thus resultIng In a new project Because the new project was 
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mcomplete on the date of the sale of Coastal to Tenet Health Systems, BelfaIr 
avers Coastal's CON was vOId as a result of the sale Because we find 
Coastal's changes to the MRI project were not substantial, we declIne to 
address thIS argument See Futch v McAllIster Towmg of Georgetown, Inc, 
335 S C 598,613,518 S E 2d 591,598 (1999) (notmg appellate court need 
not address an Issue when dISpOSItIOn of pnor Issue IS dIsposItive) 

CONCLUSION 

Based on the foregomg, the ALC's deCISIOn IS 

AFFIRMED 

HUFF AND THOMAS, JJ , concur 
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GROUNDS FOR REHEARING 

I IntroductIOn 

ThIs IS an appeal after remand by the Supreme Court See MRi at Belfazr LLC v South 

Carolzna Dep t of Health and Envzron Control, 664 S E 2d 471 (S C 2008) (Belfazr I) In 

Belfazr I, the Supreme Court consIdered challenges to the Ongmal CertIficate of Need (CON) 

Issued m thIS case The Court held the purpose of the Proj ect ReVIew Cntena IS to lImIt the 

Issuance of a CON, even If the CON satIsfies the reqUIrements of the State Health Plan 664 

S E 2d at 475 Thus, despIte the State Health Plan goal of at least one MRI machme m every 

hospItal, CCMC stIll had to satIsfy the Project ReVIew Cntena to obtam a CON for an MRI The 

Court remanded for applIcatIOn of the Project ReVIew Cntena, because DHEC and the ALC had 

Improperly found that the State Health Plan goal exempted CCMC's CON applIcatIOn for an 

MRI from the Project ReVIew Cntena 

In so rulmg, the Court also consIdered whether the Ongmal CON met the avaIlabIlIty 

reqUIrements of the State Health Plan The Court's analysIs focused on CCMC's claIm that 

"because It was a hOSPItal, It needed MRI accessIbIlIty twenty-four hours a day, seven days a 

wee~' and upon the ALC's rulmg that CMCC needed "a fixed, m-house MRI urut that would be 

accessIble twenty-four hours a day seven days a week" 664 S E 2d at 473 (all emphaSIS added) 

In consIdenng thIS Issue, the Supreme Court focused and relIed upon the testImony of CCMC's 

presIdent and CEO that CCMC needed "around-the-clock MRI avaIlabIlIty" and CCMC's expert 

testImony that "a MRI facIlIty open twenty-four hours a day seven days a week, was m the best 

mterest of CCMC's patIents" Id at 476 (all emphaSIS added) Accordmgly, the Supreme Court 

found that "CCMC's needs would reqUIre an onsIte MRI facIlIty that was accessIble twenty-four 

hours a day seven days a week" Id (emphasIs added) As noted later, the eVIdence m thIs case 

shows that CCMC, m fact, has no such need, and there IS no eVIdence that CCMC's MRI IS 
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open, manned and ready on the 2417 basIs noted by the Supreme Court m BelJazr I to uphold the 

Issuance of the Ongmal CON 1 

DHEC approved the Ongmal CON on November 22, 2004 BelfaIr challenged It, and the 

ALC upheld the Ongmal CON on November 10, 2005 BelfaIr appealed to thIS Court m BelJalr 

I, and the appeal was later certIfied to the Supreme Court on March 19,2007 (R 1294) 

DHEC Issued the Ongmal CON on August 3, 2006 and delIvered It to CCMC on the 

same day - the CON was valId for one year and CCMC was reqUIred to Issue monthly progress 

reports (R 1311-1312) On the very next day, August 4, 2006, CCMC requested permISSIOn 

from DHEC to use a temporary, mobIle MRl umt wlule It constructed the m-house umt approved 

m the Ongmal CON DHEC approved tms request on the same day, August 4, 2006 (R 982) 

BelfaIr learned of thIS request and approval by happenstance, and It commenced proceedmgs to 

challenge the allowance of a temporary, mobIle MRl umt 

After receIvmg DHEC's perrmssIOn to use the temporary, mobile MRI umt, CCMC sent 

monthly letters to DHEC advlSlng that CCMC was pursumg the eqUIpment and constructIOn 

serVIces needed to bUIld the m-house MRl umt approved m the Ongmal CON (See, e g ,R 984, 

1027, 1053 -letters from Sept thru Nov 2006) The November 2006 letter adVIsed that CCMC 

antICIpated completIOn of the approved MRl project m mId 2007 (R 1053) By March 2007, 

CCMC stIll had not begun the constructIOn project and adVIsed that It was stIll aWaItmg fmal 

costs estImates on the electncal work for the approved MRl project (R 1301) CCMC sent the 

IdentIcal letter for the next three months on Apnl 3, May 4, and June 7, 2007 (R 1357-1359) 

Thus, as of June 7, 2007, only two months before the eXpIratIOn of the Ongmal CON, CCMC 

had not begun constructIOn of the approved MRl project 

1 The Supreme Court S emphaSIS on the need for 2417 MRl servIce IS not surpnsIng - CCMC noted and relIed on 
thIS need seven (7) tlffies In eleven (11) pages of argument In ItS bnefbefore the Supreme Court (R 1068 1068 
1069 1070 1071 1074 1074 1075 1075 1076) 
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June 2007 would prove to be a very busy month for CCMC Between June 8,2007, and 

June 27, 2007, CCMC would announce Its mtentIOn to abandon the OngInal MRI Project, seek 

to amend Its ongInal applIcatIOn and bUIld the project at Issue here, obtam DHEC's permISSIOn to 

proceed wIth the amended project, and complete the amended project 

June 12, 2007 Only five (5) days after reportmg to DHEC that It contInued to pursue 
constructIOn of the Ongmal MRI ProJect, CCMC requests a DHEC determInatIon that 
makIng the temporary, mobIle MRI permanent was not a substantIal change to the 
OngInal CON - the request Includes detaIled mformatIOn on how and when CCMC 
proposes to complete the amended project (R 1360-1361) CCMC blamed the legal 
costs mvolved m the OngInal CON proceedmgs, mcludmg the appeal to Supreme Court, 
as the reason for changIng the project (R 1360) These are the same legal costs that led 
to the Supreme Court's opmIon that CCMC could not obtam a CON for an MRI WIthout 
meetmg the Project ReVIew Cntena 2 Notably, thIS June 12 request was supported wlth a 
copy of an Apnl 12,2007, proposal to CCMC for enclosmg (z e , makmg permanent) the 
temporary, mobIle MRI urnt (R 1367) It IS thus clear that, CCMC's monthly progress 
reports notwlthstandmg, CCMC had long been consIdenng the contested change In the 
Ongmal MRI ProJ ect 

June 13,2007 CCMC receIves a quote and proposed bIll of sale for purchaSIng the used 
MRI urnt beIng used at CCMC under DHEC's pnor permISSIOn for a temporary, mobIle 
MRI (R 1363-1365) Tills quote mllTored a proposal sent the day before on June 12, 
2007 (R 1368) 

June 21, 2007 CCMC receIves a proposal to construct the concrete pad needed for the 
amended MRI project (R 1390) DHEC requests addItIOnal mformatIOn on the proposed 
changes to the MRI project (R 1375-1376) CCMC responds WIth the requested 
mformatIOn on the very same day (R 1377-1379) 

June 22, 2007 DHEC Staff approves the amended project as not bemg a substantIal 
change from the project approved m the Ongmal CON (R 1380) CCMC receIves a 
Zornng PermIt from the CIty of HardeeVIlle for skIrtmg the mobIle MRI urnt - a part of 
the amended MRI project (R 1393) ThIS IS the same sknimg for whIch CCMC had 
requested and receIved a proposal as early as Apn12007, when CCMC was stIll reportmg 
that It mtended to pursue constructIOn of the OngInal MRI Project (See R 1367, see also 
R 1357-1359) 

2 DHEC took the same vIew of thIS legal fees Issue Mr Gnce was the supervIsor of the DHEC CON program 
dunng the approval of the Ongrnal MRl Project and the Amended MRl Project He conSIdered the legal fees 
rncurred m the fIrst appeal m thIS case to be a dnvrng force rn CCMC s need to change the project (R 335) He 
also conSIdered the appeals process to be abUSIve and unnecessary - thIS bemg the same process that led to the 
reversal ofDHEC s m house polIcy that a hospItal dId not need to meet the Project ReVIew Cntena when seekmg a 
CON for ItS fIrst MRI (R 328 335 336) 
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June 26 2007 CCMC buys the used MRl (R 1388) CCMC submIts Its final 
completIOn report for the amended project (R 1381-1382) 

June 27, 2007 DHEC requests confirmatIOn that the quote for awrung costs mcluded m 
the final completIOn report was the actual cost, that the awrung has been mstalled, and 
that the amended project IS 100% complete (R 1423) CCMC confirms the quote was 
the actual cost and the project IS 100% complete (R 1424) DHEC responds that all 
reqUIrements of the amended project have been fulfilled and the project IS now closed 
(R 1426) 

It IS unreasonable to belIeve that all of thIs was accomplIshed m Just eIghteen (18) days, 1 e , that 

CCMC decIded to abandon the Ongmal MRl Project on June 8, 2007 - only one day after tellmg 

DHEC that It contmued to pursue constructIOn of the Ongmal Project - and then completed the 

amended project on June 26, 2007 More Importantly, dunng thIs entIre tIme, the appeal m 

Belfazr I was pendmg before the Supreme Court, and BelfaIr's challenge to the temporary, 

moblle MRl was pendmg before the ALC DespIte thIs, CCMC and DHEC never adVIsed the 

Supreme Court, the ALC, or BelfaIr that CCMC had abandoned the ongmal proJect, proposed an 

amended proJect, recelved approval of the amended proJect, and completed the amended project 

The "June 2007 whIrlwmd" of actIvlty begs two questIOns how and why The "how" IS 

ObVIOUS - CCMC had been consldenng thIs project change long before June 2007 desplte always 

tellmg DHEC that It was pursumg constructIOn of the Ongmal MRl Project The "why" lS 

equally ObVIOUS - the sale of CCMC to Tenet HealthSystem Medlcal, Inc was scheduled to close 

and dld close on July 1, 2007, and the MRI project had to be completed before that sale or the 

CON would be VOIded upon the sale (See R 21) 

Belfarr learned of the Amended MRI Project on June 28, 2007, and lmmedIately notlfied 

the ALC on June 29,2007 (R 1434-1436) Also on June 29, Belfarr requested the DHEC Board 

to conduct a fmal agency reVlew of the Staff deCISIOn to allow the Amended MRI Project and 

requested a contested case hearmg m the ALC on the Amended MRl Project (R 1447-1448, 
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1449-1450) On July 13,2007, the ALC dIsmIssed wIth prejUdICe BelfaIr's pendmg challenge to 

the allowance of a temporary, mobIle MRl umt, because that challenge had become moot wIth 

the June 22, 2007 DHEC Staff decIsIOn to allow the Amended MRl Project (R 1440-1441) On 

July 26, 2007, the DHEC Board announced that It would not reVIew the Staff declSlon on the 

Amended MRl Project and, therefore, the Staff declSlon was the final agency decIsIOn (R 

1459) On July 30, 2007, Belfau requested a contested case hearmg m the ALC on thIs final , 

agency decIsIOn, whIch led to the hearmg and decIsIOn at Issue m thIs appeal (R 1473 -1474) 

The contested case over the Amended MRl Project was pendmg before the ALC when 

the Supreme Court Issued Belfall I and remanded for applIcatIOn of the Project ReVIew Cntena 

to the Ongmal MRl Project (R 27) The ALC consolIdated the remanded case wIth the pendmg 

case on the Amended MRl Project (R 27) The approval and completIOn of the Amended MRl 

Project mooted the questIOn remanded by the Supreme Court - It was now lmown that CCMC 

would not and dId not bmld the Ongmal MRl Project Thus, applYIng the Project RevIew 

Cntena to the Ongmal MRl Project was a useless task AccordIngly, BelfaIr moved to dIsmIss 

the remanded case on the OngInal MRl Project CCMC and DHEC consented to thIS motIOn, 

and the ALC granted the motIOn (R 27) Thus, the only remammg Issue was whether the 

Amended MRl Project was a substantIal change to the Ongmal MRl Project, 1 e , dId the changes 

result m a new project? 

II The Effect of a "New ProJect" DetermmatIOn 

If proposed changes to a project already approved under a CON result m a "new project" 

determInatIOn, then the applIcant has two chOIces It can abandon the proposed changes and 

Implement the project approved under the eXIstmg CON, or It can seek a CON for the new 
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prOject The request for the new CON essentIally vOIds the eXlstmg CON but the "new project" 

determmatIOn does not Itself vOId the eXlstmg CON (See R 391-392,392-393) 

If the applIcant seeks a CON for the new project, the CON reqUIrements of notIce and 

publIc heanng are tnggered - thIS notIce and heanng tngger was aVOIded m thIS case WIth the 

erroneous findmg that the Amended MRI Project was not a "new proJect" In addItIOn, the 

applIcant WIll bear the burden of provmg the "new project" meets all CON reqUIrements, 

mcludmg the Project ReVIew Cntena 

III CCMC's MRI faCIlIty IS not the "24/7" operatIOn heavIly touted to - and heavIly 
relIed upon by - the Supreme Court III Belfalr I 

As noted earlIer, m Belfazr I, CCMC repeatedly asserted a need for a 2417 MRI operatIOn, 

and the Supreme Court heavIly relIed on thIs purported need See n 1 and accompanymg text, 

supra The eVIdence shows qUIte the contrary 

Dr Moesch IS the medIcal dIrector of radIOlogy at CCMC and oversees the MRI 

operatIOn (R 227) He IS the only radIOlogIst at CCMC (Id) He ObVIOusly IS not at CCMC 

"twenty-four hours a day, seven days a week" He admItted that the MRl operatIOn IS baSIcally a 

7-to-5, Monday-Fnday operatIOn (R 250) He admItted It IS rare to do an MRI outSIde of those 

hours (R 245-247, 250) Domg so would reqUIre callmg m an MRI techmCIan for an 

emergency SItuatIOn (R 250) There IS no eVIdence on the response tIme for these emergency 

call-ms It IS clear that CCMC's MRI facIhty IS not the 2417 operatIon touted to the Supreme 

Court m Belfazr I 3 

3 DHEC admItted at trIal that - m revIewmg the requested change - DHEC dId not conSIder or request any 
mformatlOn on whether there was any change m the need for MRl serVlces or how those serVlces were to be 
provlded from the time of the ongmal CON (R 337) 
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IV The Amended MRI Project mamfestly was a substantIal change to the Ongmal MRI 
Project and, therefore, was a "new proJect" that reqUIred a new CON applIcatIon 

The DHEC Staff deCISIOn to approve the Amended MRl Project was made by one person, 

Vlctona Tlbshrany (R 316) She testIfied at tnal, as dId her then superVIsor, Joel Gnce (R 

328) 4 Theu testlmony revealed that DHEC's polICIes and procedures for revlewmg MRl change 

requests generally - and the reVIew undertaken m the present case - are dnven by the result-

onented goal that every hospItal should have at least one MRl ThIS IS the same goal-onented 

approach that the Supreme Court rejected m Beljazr I 

A DHEC's "substantIal change" reVIew process for hospItal MRl projects 

Mr Gnce was the pnnclpal WItness on DHEC's general procedure for revIewmg 

change requests on hospItal MRl projects He descnbed the process summarIzed below 

It IS DHEC's polIcy to not mvolve any "mterested partIes," even If they are known to 

eXIst, m the reVIew of requests to change an approved MRl project for wruch a CON has already 

been Issued (R 333, 334) DHEC does not gIve notIce to "mterested partIes" that had 

challenged the ongmal CON for the MRl project (Id) ThIS approach reflects DHEC's earlIer 

noted VIew that the CON appeal process generally, and the appeal m Beljazr I specIfically, IS 

abUSIve and unnecessary See n 2, supra 

At the tIme of the change request here, DHEC's VIew of MRl projects remamed 

controlled by DHEC's pOSItIOn - later rejected by the'Supreme Court In Beljazr I - that every 

hospItal should have at least one MRl and thus need not satIsfy the Project ReVIew Cntena (See 

R 339-341) ThIS VIew was a deeply rooted mstltutlOnal bIaS m favor of approvmg any 

applIcatIOn for an MRl from any hospItal that dId not have an MRl If there were competmg 

CON applIcatIOns for an MRl from a hospItal and non-hospItal, the hospItal's applIcatIOn would 

4 At the tIme oftnal neIther of these WItnesses worked for DHEC but they were called to testify on the substantial 
change reVIew process generally and the specIfic reVIew undertaken ill thIS case 
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be granted first, even If the non hospItal applIcatIOn proposed a state-of-the art facIlIty (R 340-

341) If there were competIng applIcatIOns between two non-hospItals, the relatIve capabIlItIes 

and SophIstIcatIOn ofthe proposed MRl's became Important (R 341-342) 

As a result of ItS posItIOn that every hospItal should have an MRl, DHEC took what Mr 

Gnce called a "rather SImplIstIC" and "really very SImplIstIC" approach to requests for changIng 

an already approved hOSPItal MRl project (R 315, 325) If the MRl had the same or a lower 

magnet strength, and If the project cost dId not Increase by more than 10%, then there was no 

substantIal change and the amended proJ ect was approved as a matter of course (R 315, see also 

R 313-314,318-320, 325-326) A reductIOn In the cost of an MRI project IS never conSIdered to 

be a substantIal change (R 320, 322-323) The overndIng conSIderatIOn IS a change In magnet 

strength - the change IS substantIal only If the magnet strength IS Increased from that approved In 

the ongInal CON (R 318-319,336) Tills VIew IS so "SImplIstIc" that when an ongInal CON 

applIcatIOn IS accomparued by a detaIled lIst of capabIlItIes and anCIllary eqUIpment, a proposed 

change In eqUIpment dId not have to be supported by a correspondIng detaIled lIst so long as the 

magnet strength was the same or lower (R 345-346) 

If there was a change III the need for or the use of the MRI, thIS would never be 

consIdered a substantlal change, because the "State Health Plan states every hospItal should have 

ItS own MRl" (R 339) Here agaIn, DHEC's erroneous VIew of the State Health Plan on MRJ's 

gUIded ItS reVIew of the requested change, Just as It had gUIded ItS erroneous approval of the 

ongInal CON applIcatIOn Thus, DHEC was unconcerned (but also urIaware because CCMC 

never told DHEC) that CCMC's much-touted need for a 2417 MRl operatIOn - In the angInal 

CON proceedIngs and III the appeal to the Supreme Court - was not how CCMC In fact used ItS 

MRI faCIlIty Indeed, the eVIdence demonstrates that CCMC's current MRI faCIlIty cannot 
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possIbly operate on a 2417 basIs as currently staffed, and It also reveals that CCMC has no need 

for a 2417 operatIOn 

B DHEC's "substantIal change" reVIew process m the present case 

Ms Tibshrany was the DHEC staff member that approved the project change m 

the present case Her testImony, summarIzed below, reveals that her reVIew was controlled by 

the general, result-onented polIcy that every hospItal should have at least one MRl 

The reVIew of a requested change was a comparIson of the requested change to the 

applIcatIOn for the eXIstmg CON and the scope of the ongmal project as approved, together wIth 

any addItIOnal mformatIOn that mIght be requested from the applIcant (R 361) As to requested 

changes for an MRl proJ ect, the pnncipal cntena were magnet strength, cost, and locatIOn (R 

362-363) DHEC approved CCMC's requested change because (a) the locatIOn remamed at the 

hospItal, (b) there was no mcrease m cost, and (c) the MRl had the same magnet strength and 

nothmg m the request mdicated there were any sIgmficant changes m the eqUIpment (R 366) 

Ms Tibshrany admItted that she assumed the two machmes had the same capabIlIty, because 

CCMC dld not dIsclose any dIfferences m ItS request for a change m Its CON (R 402-403) 

The decreased project cost was not VIewed as a substantlal change, because DHEC dId 

not conslder cost reductIOn to be a substantIal change - only cost mcreases were VIewed as 

potentIal substantial changes If the mcrease exceeded 10% (R 377-378) 

ThIS was the first project ill WhICh Ms Tibshrany reVIewed a request to change an MRl 

project that mvolved gomg from an m-house, fixed umt to a mobIle umt that was altered to be a 

"fixed" umt, 1 e , a mobIle umt WIth the wheels removed and a skIrt placed around the bottom 

(R 383) Although she would not be surpnsed If there had been a SImIlar request, she was 
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unaware of It (R 383) There IS no eVIdence of any sImIlar change request havmg been 

consIdered by DHEC 

Ms Tlbshrany testIfied that had the ongmal CON been for a mobIle umt at the hospItal, 

but the requested change was for a fixed umt, then that would be consIdered a substantIal change, 

because DHEC does not consIder them to be the same eqUIpment (R 379) For reasons that 

DHEC dId not explam and that would necessarIly defy logIc, the OpposIte IS not true Thus, 

when CCMC sought to change from a fixed umt to a mobile umt, albeIt a mobIle umt wIth ItS 

wheels removed and a skIrt placed around It, DHEC saw no substantIal change ThIs IS 

completely arbItrary 5 

C DHEC's conclUSIOn that there was no "substantIal change" was manIfest error 

The Ongmal MRI Proj ect had a capItal cost of $3 2 MIllIon, and the Amended 

MRI Project had a capItal cost of $836,822 00 (R 30) The resultlrtg 75% reductIon m capItal 

cost IS not only a substantIal change - It IS a dramatIc change It defies all logIc and reason to 

conclude that a project constructed at a 75% capItal cost reductIOn remams substantIally SImIlar 

to the ongmal project and ItS 400% lngher capItal cost ThIS cost reductIOn, standmg alone, 

demonstrates a substantIal change The questIOn of whether or not the "25% project" 

nevertheless qualIfies for a CON IS Irrelevant - that questIOn IS to be answered by submIttmg and 

revIewmg a CON applIcatIOn for the substantIally changed project 

The Ongmal MRI Project was to be housed m an addItIOn to the hospItal bUIldmg and 

adjacent to the Emergency Room As Implemented under the approved change, the MRI umt 

5 Ms Tlbshrany was confused about the change she approved She thought the' MR1 umt actually In use at CCMC 
was a modular umt It was not It was a mobIle umt that had been altered (wheels removed and skIrtmg added) to 
look more lIke a modular umt, but It was always a mobIle umt wlthm a semI truck traIler (See R 383 388) 
CCMC s responses for more mformatlOn plamly revealed that the requested change was to use a mobIle umt and 
convert the coach [mto] a modular bUlldmg I e remove the wheels and add skIrtmg around the bottom (R 1377 
1378) CCMC s expert (Ms Platt) also recognIzed that the changed project use d a statIOnary mobIle umt 
achIeved by , parkmg a mobIle umt permanently on sIte (R 259 292) 
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was located on the OpposIte sIde of the hospItal (away flOm the ER) and m a converted mobIle 

traIler outsIde the hospItal (R 395) On ItS face, thIS change m locatIOn IS substantIal It moved 

the MRI from a locatIOn that was as close as possIble to the ER to a locatIOn that was far away as 

possIble and stlll be "connected" to the hospItal ThIS change was partIcularly substantlal gIVen 

the much touted need for an MRI to treat ER patlents needmg emergency MRI's 

The eqUIpment change was also substantIal The CON applIcatIOn proposed the purchase 

of a new MRI at a cost of $1 8 MIllIon - the change proposed the purchase of a used MRI at a 

cost of $535,00000 (R 31) As wIth the overall project cost, the 70% reductIOn m eqUIpment 

cost, combmed wIth the change from a new machme to a used machme, IS substantIal on ItS face 

DHEC promulgated the substantIal change regulatIOn, but It dId not become law untIl 

approved by the General Assembly The regulatIOn sImply states that DHEC WIll decIde If a 

proposed amendment to a CON project IS substantIal such that the proposed amendments 

constItute a new project 24A S C Code Ann Regs 61-15 § 605 (Supp 2008) The regulatIOn 

does not define "substantIal' m any specIal way, nor does any other regulatIOn or statute Thus, 

when the General Assembly approved the regulatIOn, It necessanly mtended the use and 

applIcatlon of the plam and ordmary meamng of "substantIal" The undIsputed eVIdence m thIs 

case demonstrates that the change m projects here was substantIal 

As noted m thIS Court's opmlon, courts generally defer to an admmlstratlve agency's 

mterpretatIOn of ItS own regulatIOns That deference, however, does not permIt the agency to 

aVOId the plam meamng of a statute or regulatIOn, and the courts do not defer to an mterpretatIOn 

that IS controlled by an error of law Both defects are present here 

As shown above, the project changes m thIS case are mamfestly substantIal under the 

plam meanmg of that word Indeed, the changes are more than substantIal, they are dramatIc 
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As also shown above, DHEC's "substantIal change" analysIs m thIS case was dnven by ItS 

legally erroneous VIew and mstitutIOnal bIas - rejected m Belfall I - that every hospItal IS 

entItled to at least one MRl ThIs legal error led to DHEC to apply what It admItted was a 

"sImplIstIc" reVIew of the proposed changes to the MRl project Thus, there can be no deference 

to DHEC m thIS case 6 

As noted earlIer, the questIOn presented here IS not whether a CON would be Issued for 

the changed project That questIOn was to be answered If, and only If, CCMC deCIded to 

abandon the ongmal project and seek a CON for the new project The only questIOn here IS 

whether CCMC's changes to the ongmal project were substantIal under the plam meanmg of that 

word Clearly they were and, therefore, the proposed changes were for a new project that 

requIred a new CON applIcatIon 

V The "Project RevIew Criteria" are Irrelevant to the "substantIal change - new 
project" determmatIOn and, m any event, applIcatIOn of the Project RevIew Criteria 
does not negate the undIsputed eVIdence showmg that CCMC's amended MRI 
project IS a substantIal change from the orIgmal project and therefore a new 
project 

DHEC, the ALC, and tIns Court found It appropnate to apply the "Project RevIew 

Cntena" to determme whether CCMC's requested change to ItS MRl project was substantIal and 

therefore a new project ThIS was error 

The Project Statute (§ 44-7-230(A)) hrmts any project to that approved m the CON 

Thus, absent a specIfic statute or regulatIon on the substantIal change questIOn (and there IS 

none), thIS statute sets forth the parameters for the substantIal change analysIs There IS no 

6 At the time of the DHEC s change deCISIOn III thIS case the Supreme Court had not yet Issued ItS opmlOn m 
Belfair I Thus DHEC dId not have the benefit of that deCISIon and ItS rejectIOn of DHEC s mstltutlOnal bIas III 

favor of hospItal MRl applIcatIOns The term bIas IS not used III a pejoratIve sense DHEC s vIew of hospItal 
MRl applIcatIOns was based on a good faIth - but legally erroneous - readmg of the State Health Plan 
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statute and no regulatIOn that mcorporates the Project RevIew Cntena mto the substantIal change 

analYSIS 

SectIOn 230(A) requITes, m relevant part, that, once Issued, a CON IS "valId only for the 

project descrzbed m the applIcatIOn zncludzng locatIOn, beds and serVIces to be offered, physIcal 

plant, capItal or operatmg costs, or other factors as set f07 th zn the app/zcatlon, except as may be 

modIfied m accordance wIth regulatIOns" [emphasIs added] The ItalIcIzed wordmg can only 

lImIt the valIdIty of a CON to the project meetmg the named descnptlve factors, or addItIOnal 

descnptlve factors set forth m the CON applIcatlon It does not JUStIfy findmg that an amended 

prOject that IS substantIally dIfferent from the ongmal project IS not a new project sImply because 

It meets some CON Project RevIew Cntena dIscussed m the ApplIcatIOn 

Although It may seem "logIcal" that the catch-all phrase m S C Code Arm § 44-7-

230(A) mcludes the Project ReVIew Cntena/ thIS Court mIsapprehended the LegIslatIve mtent 

of mamtammg factors for conSIderatIOn under S C Code Arm § 44-7-230(A) as separate and 

apart from the Project ReVIew Cntena 0plillon, Shearhouse Adv Sh No 28 at 162 

ThIS Court mcorrectly found that "BelfaIr conceded Coastal's MRl Project, as set forth m 

ItS CON applIcatIOn satIsfied the relevant project reVIew cntena" Pnor to heanng, BelfaIr 

moved for dIsmIssal of ItS challenge to DHEC's deCISIOn to Issue a CON for the Ongmal Project 

CCMC and DHEC consented to BelfaIr's motIOn and the ALC Issued an order disIDIssmg 

BelfaIr's challenge Belfmr's motIOn contamed no conceSSIOn that the Ongmal Project satIsfied 

relevant project reVIew cntena LIkeWIse, the ALC's order grantmg Belfmr's motIOn contamed 

no findmg on thIS pomt MoreoveI, It IS the law of the case under Belfazr I that the Project 

ReVIew Cntena had not been applIed to the ongmal CON Smce those cntena were never 

7 However, tfthe General Assembly had conSIdered other factors" to mean Project ReVIew Cntena, It 
would have saId SO Stardancel Casino Inc v Stewart, 347 S C 377,390 556 S E 2d 357 364 (2001) 
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applIed to the CON after remand, It was ImpossIble to compare the changed project's complIance 

to that of the ongmal project were It proper to do so (and It was not) 

The CON Act subj ects new proj ects to vanous due process mechamsms that protect 

"affected persons,"s mcludmg notlce and possIble publIc heanng reqUIrements Affected persons 

are depnved of these protectIOns when an amended CON applIcatIOn that IS substantIally 

dIfferent, IS deemed to satIsfy the "substantIal change" regulatIOn, 24A S C Code Ann Regs 61-

15 § 605, because It otherWIse meets the Project ReVIew Cntena 

In thIs case, CCMC never took any steps to Implement the Ongmal Project Just before 

ItS CON was set to expIre, CCMC SWItched projects and yet managed to aVOId any of the notIce 

procedures and potentIal publIc heanngs that should have occurred on the Amended project that 

It actually Implemented 

The LegIslature recogmzed that the class of partles affected by a project may have a very 

dIfferent composItIOn If the project vanes from the CON applIcatIon, and so It adopted the 

Proj ect Statute S C Code Ann § 44-7-230 The Proj ect Statute reqUIres final drawmgs and 

speCIficatIOns, lImIts the duratIOn of a CON to less than two (2) years, reqUIres an 

ImplementatIOn tImetable to be followed, and demes any transfer of a CON S C Code Ann § 

44-7-230(C)-(E) Central to thIS case, the LegIslature states a CON IS valId only for "the project 

descnbed m the applIcatIOn mcludmg locatIOn, beds and serVIces to be offered, physIcal plant, 

capItal or operatmg costs, or other factors as set forth m the applIcatIOn, except as may be 

modIfied In accordance WIth regulatIOns" 

8 "After the department has determmed that an applIcatIOn IS complete, affected persons must be notIfied 
111 accordance WIth department regulatIOns The notIficatIOn of affected persons begms the reVIew 
penod' S C Code Ann § 44-7-21 O(A) (emphasIs added) "The department may hold a pubbc heanng, If 
tImely requested, to gather 111formatIOn and obtam publIc comment and opmIOn about the proposed 
proJect" S C Code Ann § 44-7-210(B) 
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ThIS Court correctly noted the purpose of the CON Act but faIled to apprehend how thIS 

purpose IS frustrated by allowmg CON applIcants to substantIally amend theIr project as long as 

the amended project meets the Project RevIew Cntena Such actIOn defeats the due process 

reqUIrements adopted by the LegIslature that allow the publIc to partIcIpate m the determmatIOn 

of the "health faCIlItIes and serVIces whIch wIll best serve publIc needs" OpmIOn, Shearhouse 

Adv Sh No 28 at 160 (dIscussmg S C Code Ann § 44-7-120) 

SpecIfically, by lImItmg the valIdIty of an Issued CON to "the project descnbed m the 

applIcatIOn mcludmg locatIOn, beds and serVIces to be offered, physIcal plant, capItal or 

operatmg costs, or other factors as set forth m the applIcatIOn," the LegIslature has ensured that 

the appropnate class of affected mdIvIduals have had an opportunIty to be heard by DHEC on 

the project before the project IS Implemented If DHEC and the ALC are permItted to use the 

Project ReVIew Cntena to deem that no "substantIal changes" have occurred because, m any 

event, the changes would be acceptable If they appeared m a new project applIcatIOn, CON 

applIcants WIll be permItted to aVOId the notIce and pOSSIble publIc heanng requlIements for new 

projects 9 

CCMC has performed that end-run m thIS case by never breakmg ground on the Ongmal 

PrOject approved by DHEC but, mstead, Implementmg an entIrely dIfferent project WIthout 

provIdmg any notlce to any affected or potentIally-affected persons As a result of conflatmg the 

Project ReVIew Cntena mto S C Code Ann § 44-7-230(A), CCMC has added an MRI faCIlIty 

that dIffers substantIally - and dramatIcally - from the Ongmal Project The LegIslature mtended 

such a "substantIal change" to undergo the process of obtammg a new, valId CON Thls Court 

9 For example It IS undIsputed under CCMC s eVIdence - the testimony of Its DIrector of RadlOlogical SerVIces -
that It does not need and does not have a 2417 MRl operatlOn as touted ill Its CON applIcatIOn and Its arguments In 

Belfair I Thus the Health Plan s stated reqUlrement that the SUItabilIty of shared mobile services be conSIdered ill 
hospItal MRI applIcatlOns would be highly relevant In any CON applIcatlOn for the CCMC s real MRl project 
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mIstakenly frustrates thIS statutory scheme by allowmg the Amended Project's supposed 

satIsfactIOn of the Project Revlew Cntena to overnde changes from the Ongmal Project that 

were mamfestly substantIal 

Allowmg thIs process results m a "secret de facto" CON applIcatIOn whereby an 

applIcant convmces DHEC - wIthout notIce to anyone - that ItS proposed changes satIsfy all the 

reqUIrements for a CON and, therefore, should be allowed under the eXIstmg CON That sImply 

IS not the questIOn, nor IS It the process mandated by statute and regulatIOn Rather, the first 

questIOn IS narrow and straIghtforward do the proposed changes reflect a substantIal change to 

the eXIstmg project under the plam and ordmary meamng of "substantIal'''? If they do (as they 

manIfestly do here), then there IS a new project that reqUIres a new CON applIcatIOn (at whIch 

tIme the Project RevIew Cntena wIll be applIed) Tills process also creates potentIal problems 

for applIcants For example, If the ALC had found that CCMC's amended project dId not meet 

the Project ReVIew Cntena, then CCMC could not later obtam a new CON for the same 

amended project The ALC had already ruled m a proceedmg that IS bmdmg on CCMC and 

DHEC that the new project does not meet the Project ReVIew Cntena Agam, thIS IS not the 

process mandated by statute and regulatIOn 

VI ThIS Court's "substantIal eVIdence" analYSIS applIed the wrong law by applymg the 
Project ReVIew CrIterIa, and the controllmg facts on the questIOn of "substantIal 
change" are undIsputed and come from WItnesses for DHEC and CCMC 

The arguments made above on the Issue of "substantIal change" are based on undIsputed 

facts, mcludmg the testImony of WItnesses presented by DHEC and CCMC As shown above, 

these facts demonstrate that the amended prOj ect was a substantIal change from the ongmal 

project and, therefore, the amended project was a new project that could not be pursued unless 

CCMC obtamed a new CON In addItIOn, as also argued above, the Project ReVIew Cntena are 
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not applIcable to the Issue of "substantIal change" Thus, thIS Court erred m ItS "substantIal 

eVIdence" analysIS, because that analysIs hmges on applymg the Project RevIew Cntena For 

example, thIS Court relIed on the Project RevIew Cntena of "cost contamment" to overcome the 

manIfest "substantIal change" m capItal costs between CCMC's ongmal project and amended 

project, a change that necessarIly resulted m a new project under the plam and ordmary meanmg 

of "substantIal" 

VII BelfaIr's "burden of proof" argument was properly before thIS Court 

ThIs Issue mvolves the effect of a "substantIal change" findmg and what must be proven 

to obtam a "substantIal change" findmg In openmg argument, BelfaIr argued there was 

substantIal change and, therefore, the amended project could not go forward unless CCMC 

sought and obtamed a new CON for the new project (R 151) Dunng tnal, BelfaIr elICIted the 

followmg testlllony from Ms TIbshrany, the DHEC Staff member that conducted the 

"substantIal change" reVIew m thIS case (1) If the proposed changes are substantIal, then the 

amended project IS a new project that reqUIres a new CON, (2) the ongmal CON IS not vOIded by 

a 'substantIal change" findmg, because the applIcant IS free to abandon the proposed changes 

and complete the ongmal project under the CON, (3) but If the applIcant wants to pursue the new 

project, then It must apply for a new CON, and the act of makIng that applIcatIOn - not the 

substantIal change findmg - VOIds the ongmal CON (See R 391-392, 392-393) In closmg 

arguments, BelfaIr agam argued that a showmg of "substantIal change" means the applIcant must 

obtam a new CON to pursue the amended project (R 465) At the request of the ALC (R 455), 

the partIes subillltted proposed orders BelfaIr's proposed order set forth the burden and 

approach argued on appeal (R 84-101) Thus, the Issue was raIsed to the ALC and ruled upon 

Therefore, there was no need for a 59(e) motIOn to preserve the Issue for appeal 
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Moreover, and assummg a 59(e) motIOn was necessary on thIS Issue, Belfau's proposed 

order was attached to and mcorporated mto ItS 59(e) motIOn (R 82) The proposed order agam 

set forth the burden and approach argued on appeal (R 84-101) The ALC agam ruled on It by 

refusmg to sIgn the proposed order Thus, the Issue was preserved for appeal 

VIII ThIS Court should reach the "transfer of ownershIp" Issue 

As shown above, thIS Court should reverse the appealed order and find that CCMC's 

amended MRI project was a "substantIal change" Upon domg so, thIS Court should reach the 

"transfei of ownershIp" Issue and rule the only way permIssIble under the law - the CON for the 

ongmal project was VOIded upon the transfel of ownershIp 

CONCLUSION 

For all of the foregomg reasons, and for the reasons set forth m the bnefs and oral 

argument presented to thIS Court, whIch are mcorporated herem by reference, the Appellant 

(Belfarr) respectfully requests thIS Court to grant rehearmg, WIthdraw ItS 0plillon, and Issue an 

amended opmlon that reverses the ALC and remands for further proceedmgs 
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mbe ~outb (!CaroItna (!Court of ~ppeals 

MRI at BelfaIr, LLC, 

v 

South Carolma Department of Health 
and EnvHonmental Control and Coastal 
Carolma MedIcal Center, 

Appellant, 

Respondents 

The Honorable Ralph K Anderson, III 
RIchland County 

Tnal Court Case No 2007-AL-0700389 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM After a careful consIderatIOn of the PetItIOn for Reheanng, the Court IS 

unable to dIscover that any matenal fact or pnnclple of law has been eIther ovedooked or 

dIsregarded and hence, there IS no baSIS for grantmg a reheanng 

It IS, therefore, ordered that the PetItIOn for Reheanng be demed 

----~~+-------~~~~----
J WIllIams 

£J'V'~IL.Z;"JJ Thomas 
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