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‘warrantless arrest of applicant.,and applicant trial counsel-
failed to challenge applicant's statement's on the ground that

there was no probable cause for the arrest and that -applicant

statement's were the fruit of the poisonous tree with regard't o

the illegal arrest.See Wong Sun v. United States,Thus trial

counsel was ineffective in allowing applicant to plea guilty amnd

waive the right to challenge the inadmissibility of statement'.s
and reserve the right to appeal meritorious appeal

claims.Strickland v. Washihgton,
Finally,the applicant contends that the police should not

‘have questioned him outside the presence of;applicant's attorney
in which -applicant's mother retained,demanded that questioning
cease of‘his juvenile client and that he be allowed the right to
speak with his juvenile client,which was denied by the Rock Hil
Police Department,Despite applicant did not sign a waiver in the
present of his attorney,applicant was.a‘juvenile,juvéniie cannot
waive their right.to. counsel during proceeding against him,unless

he does so upon advise of counsel.See State v. Taylor,276 S.E.24

199.Both applicant andAChyneca Dixon were under age,andishduld
not have been questioned outside the preéence of parent and
COunSel/this would warrant both,the applicant ‘and Chyneca Dixon
'staiément's illegally obtained,therefore, inadmissible,thus these
statement's were the First Link in The Chain which [is] clearly a
textbook defin;tion of fruit of the poiSonous'tree doctrine.Wong

Sun v united States,trial counsel ineffective for failing to

challenge applicant's statement's on the ground that there was no

probable cause for the arrest and that applicant's statement's

were the fruit of the poisonous tree with regard to the illegél

arrest. | | A
For the foregoing reasons applicant seritence should be

vacated and a new trial set.



LACK OF PERSONAL JURISDICTION-
General Sessions Ccurt was without "PERSONAL JURISDICTI ON

1.
OVER GCRDON".

"Lack of jurisdiction can be raised at any time,including for
the first time on Appeal or PCR. ‘
was sixteen vears of age with an IQ that of 68 which

Gordon
placed Gordon in the range of boarderline function arrested
upcn a minor coerce,threaten,manipulated,intimidated and

‘denied the right to speak with her mother/counsel until she
implicated Gordon in fhe allege crime hearsay statemenf's.
Gordon made two self-incriminating statements which Gordon's
"mother retained attorney Christopher Welborn to represent her
under-age child,thus due to unprofessional police
misconduct,épplicant was denied the right to speak with
counsel at counsel's demand that guestioning cease of juvenile
client in which the parent had asserted the right to counsel
‘and remain silent. Gordon was automatically tried as an adult -
without ”Faﬁily court" relinquishing jurisdiction pursuvant to

S.C. Code aAnn.$§20-7-7605(1).,(6) .and (10). .
General Sessions Court "LACK PERSONAL JURISDICTION".,in

accepting Gordon's guilty plea due to South Carolina Code
Ann.§20-7-6605(1) ,"DEFINITION OF A CHILD" ,violates due process

of law under the 14th Amgﬁdment to thé United States
Constitution,Federal and State Constitution,and also‘conflict
.with other statutory Children's Code of Lawvs. Speéifically
'S.C. Code Ann.§20-7-400,"EXCLUSIVE ORIGINAL JURISDICTION OF -

FAMILY COURT,and South Carolina Code Ann;§20~7—7605(i),(6),and_

(10), "TRANSFER OF JURISDICTION" :
South Carolina Code Ann.§20~7--6605(1),gives "two

definition" of a "child" and arbitrary exclude a child sixteen

years of age from the ”definition" of being a "child" if #harged
‘with a Class A,B,C, or D felony,this function violates due
process under the 14th amendment. However,this definition of a
"child" not only exclude a '"child" sixteen years of age from:the
definition of being a child,bﬁt define a "child" a person less \
then seventeen years of age. There are NO set guidelines in which

the solicitor should base his arbitrary discriminating discretion
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upon trying a "child" sixteen years of age,other then the chilg

have been charge with a felony under section 16-1-20. Gordon
asserts that his statutory right tongae process of law under +the
.l4th amendment to the United States Constitution,Federal and
State constitution have been violated,thus due to prosecutorial
misconduct,failure of the "solicitor” to "PETITION" the |
"EXCLUSIVE ORIGINAL JURISDICTION OF FAMILY COURT" for propr
"JURISDICTION" pursuant to S.C. Code Ann $20-7-7605(1),(6),and
(lO),"TRANSFER OF JURISDICTION" Gordon sentence resulted in a

miscarriage of justice. Thus Gordon's conviction's and sentence

was unlawfully obtained,plea judge had NO "authority" to accept
Gordon's guilty plea upon erroneous code section cited above
without the solicitor petitioning the family court for

JURISDICTION. The act of a Court with respect to a matter as to

which it ‘has "NO JURISDICTION" are void,Guthrie,352 S.C. at

107,572 S.E.2d at 312.
South Carolina Code Ann.§20—7—7605(1),(6),and (10) authorize

the. Family Court to determine whether it is appropriate to
transfer 'a juvenile sixteen years of. age to General Sessions
Court who commit murder and other serious 6ffense. The Appellate
Court will affirm a transfer order unless the Family Court has

abiise it discretion.Sanders v. State,314 S.E.2d 319 (1984)}§E§£E~

v. Wright,237 S.E.2d 764 (1977).

QDue prdceés requires the responsibility of the Family Court
to include in its waiver of jurisdiction order,sufficient
statement of reasons for,and consideration leading to that

" decision. Conclusory statement ,without further explanation
will NOT suffice. The order should be sufficient to
demonstrate that the statutéty requirement of investigation
and Hue process has been met and that the question has

" received full and careful consideration by the "FAMILY"
COURT". The salient facts upon which the order is based are

to:be set forth in the order.In re Sullivan,265vS.E.2d 527

(1980),S.C. Code Ann.§20-7-7605(1),(6),and (10).

Gordon argues that the circuit court lack personal

Jjurisdiction and failed to address subsection six of the

transfer statute which specifically deals with when a "chilg"
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has been charged with murder. Moreover,Gordon contends tha'tﬁ%zwkﬁf
because this subsection contains "NO" explicit age limitat ion

for waiver,the Circuit Court "LACK PERSONAL JURISDICTION", and

erreo in accepting Gordon's guilty plea when jurisdiction has
not been relinguish from family Court to General Sassions.

Court (solicitor failed to petition for jurisdiction"). Thwus

Gordon's guilty plea resulted in a miscarriage of
justice,violating Gordon's 14th amendment right to due
process of law to the United States Const1tuLlon,rederal and

State Constitution.Guthrie,Kent,Patton v. Toy, Supra

In interpreting a statue,the Court'’ S Drlmary Funct1on is

to ascertain the intent of the legislature.E.g. Whitner v.
State,492 S.E.23 777,779,118 S.ct.1857 (1998). Moreover,there is
a basic presumption that the legislature has knowledge of

previous legislation when later statutes are enacted concerning

related subjects.
Sectlon 20-7-400, tltled "EXCLUSIVE ORIGINAL JURISDICTION oF

FAMILY COURT",states: '
(A). Except as otherwise provided herein.the Court SHALL have

exclusive original jurisdiction and SHALL be the sole Court

for initiation action: ‘ .
(3). Concerning any "CHILD" seventeen years of age or A

over,living or found within the geographical limits of the

Court's jurisdiction,alleged have violated or attempted to

violate any State or Local law or municipal ordinance prior

. to having "BECOME SEVENTEEN" years of age and such person

"SHALL" be delt with under the provisions Qf this chapter
rélating'to children's. S.C. can Ann.§20-7-400 A
(1985&Supp.1998) (empasis added). Under the Children's
Code,the General Sessions Court ordinarily lacks jurisdiction

over individvals under the age of seventeen,with certain

exception. See S.C. Code Ann.§20-7-7605 reads in pertinent

part: _
In accordance with the ju:isdiction-granted to the family

court pursuant to section 20-7-400,20-7-410,angd
20-7-420,jurisdiction over a case involving a child must be

‘transferred or retained as follows:



: (1). If,during the pendency of a criminal or guasi-criminal (<T//
charge against a child in a circuit court of this State,it is &B}%;:i’”_
ascertain that the child was UNDER the age of SEVENTEEN years at

the time of committing the allege offense,it is tha duty of the

circuit court immediately to transfer the case,together with all

the  papers,documents,and testimony connected with it,to the
family court of competent jurisdiction or in those cases where

jurisdiction has properly been transferred to the circuit court

by the family court under the provisions of this section. The

court making the transfer shall release the child to be taken

immediately to the place of detention designated by the court or
to that court itself,or shall proceed as-provided in this
article. The provisions of this section are applicable to all
'existing offenses. and toioffenses created in the future unless
the General Assembly specifically directs otherwise. ‘
(6). Within thirty days after the filing of a “"petition”
alleging the "child" has committed the

in

the "family court"
offense of murder or criminal sexual conduct,the

"person

executing" the petition may request in writing that the case

be transferred to the Court of General Sessions with a view
to proceeding against the child as a criminal rather than as

a child coming within thé purview of this article. The

"FAMILY COURT IS AUTHORIZED TO DETERMINE THIS

“JUDGE" oﬁ the
REQUEST". If the reduest is denied, the petitioner may appeal
within five days to the circuit court. Upon the hearing of
'the appeal,tne judge of the circuit court is vested with the
discretion of exercising and asserting the jurisdiction of
\the court of general sessions or relinguishing jurisdiction
“to the family court. If the circuit court judge elects -to
exercise the.jurisdiction of‘the general sessions court for
trlal of the case,he shall issue an order to that effect,and
then famlly court has no further jurisdiction in the matter.
(10). If a child fourteen vears of age or older is

charged with an offense which,if committed by an adult,provides

for a term of imprisonment of ten years or more and the child

preViously has been adjudicated delinquent in the family court or



foA scd | W

convicted in circuit court for two prior offense which,if |
committed by an adult,provides for a term of ten years or ?%é%K—;%
more,the court acting as committing magistrate shall bind over
the child for proper criminal proceedings to a court which woLlld
have trial Jjurisdiction over the offense if commifted‘by'an
adult. For purpose of this item,an adjudication or conviction is
ébnside;ed a second offense occurred subsequent to the imposit ion
of the sentence for the first offense. S.C. Code Ann.§20-7-7605
(Supp.1998) (emhasis added). |

. Pursuant to the Children's Code,"[c]lhild" is defined in

section 20-7-6605:
"(1). "[C]hild" means a person less than seventeen years of

age. "[C]hild does not mean a-person sixteen years of age whé
is charge with a Class A,B,C, or D felony which provides for
a maximum term of imprisonmenflof fifteen years or more.
However,a person.éixteen years of age who is charged with a
Class A,B,C, or D felony which provides for a maximum term of
imprisonment of fifteen years or more may be remanded to the

family court at the discretion of the solicitor. An °

additional or accompanying charge'associated with
jurisdiction over the offense contained in this item.

S.C. Code Ann.§20-7-6605(1) (Supp.1998).kent v. United
States,383 U.S. 541 (1966),the United States Supreme Court

noted the following criteria for determining whether

jurisdiction should be waived under the District of Columbia

Juvenile Act:

Note: 1 .
‘Criminal statutes are construed strictly against State

~and any ambiguity in them must be resolved in favor of
accused,William v. State,410 S.E.2d 563 -(1991) ,State v. Guy
Mobile Corp,149 S.E.2d 913 (1966).(2) The S.C. Supreme Court

~held in State v..Corey D,that the "family court" could waive
a child twelve years old to the Court of General Sessions
stating that subsection six of §20-7-7605,transfer of
jurisdiction,contained no age limitation.,thus the S.C.
Supreme Court have not address whether the "SOLICITOR" should
"PETITION" the "exclusive original jurisdiction of family
court", for proper jurisdiction pursuant to subsection 6 of §
20-7-7605,transfer of jurisdiction,pertaing to a "child"

sixteen years of age who is charge with a Class A,B,C, or D

felony which contain no age limitation.




770 P I

HOA 505' e

1. The serious of the allege offénse to community and
whether the protéction of the community requires waiver.
2. Whether the allege offense wés committed in an aggressi ve
violent , premeditated or willful manner. '
‘3. Whether the allege offense offense was against person
or against property.
4. The prospective merit of the complaint,i.e.

,whether the re
is evidence upon which a grand jury may be to return an
indictment. ‘

5. The desirability of trial and disposition of the
entire offense in one court when the juvenile's associates in the
offense are adults who will be charge with a crime.

6. The sophistication and muturity of juvenile's as
‘determined by consideration of his hq%e,environmental
situation,emotional attitude and pattern of living.

7. The record and previous history of the
juvenile,including pfévious contacts with the youth aid
division,other law enforcement agencieé,juvenile courts and other
jurisdictions,prior periods of probation to this court,or prior
commitment to juvenile's institutions. '

8. The prospects for adeqguate protection of the public and
the likelihood of reasonable rehabilitation of juvenile (if
he is found to have committed the allege offense),by the use
of procedures,services and facilitieé currently available to
the juvenile court. Id.at 566-67. The South Carolina Supreme
Court,in State.v. Corey D529 S.E.2d 20 (2000) ;concluded that

the family court may properly consider the Kent factors when
determining whether jurisdiction over a juvenile should be
transferred.id.at 117-18,529 S.e.2d at 25—26'("moreover,thé
famlly court spec1f1cally consider the Kent factors,which in
previous cases the Court has 1mp11c1tly approved as '

" appropriate criteria.")
Facially and legally,jurisdiction of the offense
contained in statutory 20-7-6605(1)"DEFINITION OF A

[C]HILD",is erroneously placed with the circuit court. The
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reference statutes plainly and luculently demonstrate that g :

the "EXCLUSIVE ORIGINAL JURISDICTION OF FAMIL¥.COURT CONTROLS"

.‘ALL CHARGES PENDING AGAINST A "CHILD" UNDER THE AGE OF
pending

SEVENTEEN". The amalgamation and commingling of
charges with exclusive original jurisdiction in the family
court and exclusive original jurisdiction in.the circuit
court result in a sentence that cannct be placed in a legally
sufficieht position'by a statute procedure that
simplistically eliminates original family court
jurisdiction,leéving original jurisdiction circuit court
offense,this procedure violates statutory procedural due
process of law under theé 14th amendment to.the United States
Constitution,Federal and State.Constitution,and statutory.
procedure of the grand jury function in South Caroclina. Thus

due to prosecutorial misconduct,failure of the "solicitor". to

"petition" family court for proper JURISDICTION,Gordon's
guilty plea resulted in a miscarriage of justice,rendering
the guilty plea involuntarily made whereas,General Sessions

Court Lack Personal Jurisdiction in accepting Gordon's guilty

plea.

Gordon's guilty.plea should be vacated set aside and a

new trial granted due to the miscarriage of justice.
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MISCARRIAGE OF JUSTICE %

trial solicitor testified FALSELY,and

Wille Thomas Ass.

/ . .
committed PERJURY in violation of Gigilio v. US,0.S V.
Bagley,Banks v. Dretke,125 S.ct (2005),prchibition against the’

use of known perdjury testimony,when at the guilty plea,in support
of the plea,Thomas‘stated A.Gordon palm print on victim's BMW

side dcor when he knew this was only.in fact,the victim
plea L.12

driver
print on his driver side door,not A.Gordon.See Page 188

(1).

This has also been raised as a Brady violation causing. the

plea itself to be involuntary Gibson v. State. However,this is

primarily a issue that amounts to a "manifest miscarriage of

justice that is shocking to the universal sense of justice".See
United States v. Beggerly,118 S.ct 1848 (1998),Butler v.
State, (1990 S.C.),as the entire plea was based on a

misrepresented evidence known to. the State and the (solicitor)
and it was not objected to or raised at triai,at this evidence
was not only misrepresented,and suppressed by Willie Thomas etal.
' - II MISCARRIAGE OF JUSTICE

ihen raised at thé PCR Tara D. Shurling (esqg) either lost or

destroyed the physical evidence of palm print card that woulgd
have shown conclusively Willie Thomas had perjured himself at
guilty. plea proceedings. And this misrepresentation of the

evidence was the primary reason applicant entered a guilty

plea.See Brady v. Marland,and Gibson v. State,and thus the 'plea
was involuntary. v
Tara D. Shurling over the strenous objection of the applicant
"WITHDREW" this issue. Further,she failed to file a Rule 60
(b),(1),to éresent and preserve this issue-post hearing-based on
Her'mistake,inadvertence excusabie neglect (etc)
(lost,destroyed,palm.print eyidence).
" (4) However,it now appears Tara D. Shurling dcted @ither ‘with =

gross negligence and lost the palm print evidence/did not get the
palm print from out rule 5/Brady file from the York County
‘'solicitor's office or trial counsel D'Agostino. Or she acted to

cdefraud her client out of this miscarriage of justice issue at

(1) , .
THIS WAS ONLY PIECE OF PHYSICAL EVIDENCE (ALLEGELY) LINKING
ANTONIO GORDON TO THE CRIME: EVEN VICTIM STATED A.GORDON MERELY

PRESENT.
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the PCR hearing and again failed to file a Rule 60 (b).to show]&: Aﬂ
that the solicitor produced known perjured testimony in violation

of Gigilo v. United State, .
(b) This fraudulent issue must be examined in light of SC
Pruitt,529 S.E.2d (2001). (Allocws evidence of

case law hagy v.
extrinsic fraud upon the Court to be raised at anytime.)
This is in addition to BLACK LETTER LAW that holds issues of

justice can also be raised to overcome any

miscarriage of
PROCEDURAL BARS. US v. Beggerly,Supra,
Gordon was subjected to miscarriage of justice at the .

Butler v. State,

plea, and at the PCr in RE: to presentation of perjured
_testimony of Willie Thompson of palm print that was sole
reason Gordon changed his plea to guilty and waive his right
to a trial. Thus State misrepresentation of the-oniy physical
evidence caused Gordon to pled guilty when he would have
otherwise continued with the trial that was in progfess.
Gordon did not knowingly and voluntarily waive the States

misrepresentation of the palm print by State;and accbmpanying

Brady Violation, and I Gordon, pur to Ard v. Catoe,(March 2007
sCc), for counsel failing to. advise his client his print was NOT

on victim vehicle but his own vehicle.
Tara D. Shurling either lost or destroyed the physical
that palm print on applicant's vehicle (HOT VICTIM) at ’

evidence
this issue was NEVER waived and Tara

or prior to the PCR hearing.
D. Shurling will téstify applicant strenously objected to her not
raising this issue at PCR.

NEW TRIAL
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Antonio Gordon Case {)( l’\ p ]L QB

Statement of Ch'yneca Dixon A P

01/16/08 (@ 7:25pm 7
Conducted by: Investigators Whiteside and Stewart WW

" Personal Affidawit

In the early morning hours in February or March of 1998, [ was at my boyfriend’s grandfather’s house,
who is Willie Gordon. He lived in a trailer on Vernsdale Road. At-approximately 5:30am. I was awakened
by sirens. We got a knock at the door. We thought they were coming for Curtis Gordon, Antonio’s uncle,
who lived next door, because he had done something again They came to Mr. Willie's door instead.” Tt
was a tall lanky officer, who asked for the owner of the house.

Gloria Dean answered the door and said that she looks after him and the house. The officer asked if he
could come in and the Glotia Dean asked what he wanted 10 come in for. He said he just wanted to see
who was in the house. Gloria Dean asked where his warrant was and he said he didn’t have one, but he
could go get-one. Gloria Dean said “well hell, we haven'{ done anything wrong so you all can core in”.

The officer asked everybody what their name was and tken he said what he was there for. He said the car.
that was in the yard had been identified in a shooting, He asked who the owner of the car was and thal’s
when I stcpped forward and said it was my car. The officer then asked me to talk to him on the porch. !
szid that Curlis had the car because he was going to tepairit. [t had no heat or air conditioning so that’s
why Curtis had it to repairit I had a new baby and needed it fixed. The ignition was stripped so anyone
conld crank the car. I said I didn’t know who was driving the car. The officer me if I could come 1o the
station. He told me I could either come to the station to talk o him or he would have the car lowed. 1

agreed to go to the station because I needed my car.

After they got me in the car, we pulled up next fo another police car and there was another girl in the car, .
Vontella Feely, the girlfriend of Antonid’s older brother, Morite. The police officer tells me I'm
withholding information, and [ tell him I don't know anything and I'm scared,

So, I get down to the police station and he keeps askingme questions and I keep telling him, I don’t know,
I don’t know. He says to me “ok I'll tell you what, either you tell me who.was driving this car or you're

going to be charged with accessory to murder

I'm in the police station and I tell him that I want to talk to my Mom or a lawyer and he tells me that I can’t
and that he can detain me right now for accessory to murder. The officer told me he has my fingerprints on
the car and I said of course you do, it’s my car. [ stand i and say I want to go and he handcuffs me. 1 was
very scared. He told me if I signed something stating who could have driven my car, I could go. [ said it
could have been Curtis, Antonio, or Monte and so I signed it and he walked me to the front so someone

could call my parents for me to go.

I never heard from the officer again.
" Further Affiant Sayeth Naught

(U, E/&gw

Ch) peca Piron /

Sworn to before me this 2 (O _day of
'\\ [0 YRR Q.>—u\[ , 2008

Notary Public for South Carolina
My Commission Expires: 01/24/2013
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Statement of Geraldine Dixon
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Conducted by: Investigators Whiteside and Stewart

Personal Affidavit

Ona fnomjng in Februafy or March in 1998, at around 9:00am, I got-a call from some lady who said she
was with the Rock Hill Police Department. She asked me if I was Chyneca Dixon's mother. When I said

was, she put Chyneca on the phone.

Chyneca asked me to come pick her up. When I got to the police department, 1 went to the Dispatch
window and asked what was going on. The lady told me my daughter would be out in five minutes. About
five minutes later, Chyneca came out and she was crying. [ asked her what was going on and she saidthe
police had questioned her about somebody driving her car in a shootng and the boy had died. T called the
police department for the next 2-3 weeks. There was an officer who said Le would call me back, but he
never did. The potice still have never told me why they picked up my daughter or what they had

questioned her about.

urther Affiant Sayeth Nau%é%_‘ -

GeraldineDiXOIL

Sworn fo before me this .2 () day of
h G-M\:QNL 5 2008
Ko~ s “%&\ A:Q.nc:\g\_
Notary Public for South Carolina
My Commission Expires: 01/24/2013
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STATE OF SOUTH CAROLINA
: SIXTEENTH JUDICIAL CIRCUIT -

" COUNTY OF YORK

2008-CP-46-4951
Antonio Gordon, 259798

Apphcant

MOTION TO RESTRICT
FUTURE FILINGS

)

)

)

)

)

)

)

)

V. )

. | )
State of South Carolina, )
)
)

Respondent.
—_— )

The Appllcant S repetitive and abusive fi filings should be restncted inorder to
preserve the Court's time and resources and stop any interference with the fair
admlmstratlon of justice,

The Applicant has received his full bite at the apple. “Underthe PCR rules,
an Apphcant is entlﬂed to-a full adjudxcatlon on the merits of the original petltlon or

‘one bite at the apple.” This “blte at the apple” lncludes an Applicant's right to
appeal the denial of g post-conviction relief application, and the right to assistance
of counsel in that appeal. Matthews v, Evatt, 105 F.3d 907, 916 (1997), Garﬁble V.
State, 298 S.C. 176,379 S.E.2d 118, 119(1989), Odom v.‘State, 3378.C. 256, 523
SE.2d 753 (1999), |

The Applicant hés filed three (3) PCR Applications on the 1999 convxc’uons a
motion for reconsideration from the dismissal of the first PCR application, an appeal
from the dismissal of his first PCR (2001-CP-46- 1866), a Federal Petition for Writ of
Habeas Corpus which was subsequently denied, a ru!e 60(b) motion to reconsider

and clarify, and 3 State Petition for Wnt of Habeas-Corpus which was also

I
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- Subsequently denled A new Application was filed on January 9, 2009 and
amended on May 19, 2009. He s also now requesting $5, 000 from lndlgent
Defense for an lnvestlgator toin vestlgate several allegatlons that have already be en

raised and dxsmlssed The Applicant has had his full bite at the apple atleast three

. (3) times on the 1999 convictions, and has appealed the dlsmlssal of his allegations

W\QL

flxngs The Applicant continues to ralse the same frivolous and repetmve_ :

allegations. The Applicant’s fi ilings clearly rise to the level of repetitive and abusive

t"hngs and he must be restricted from future filings.
L. REQUESTED REMEDY
Due o the tepetitive and frivolous néture of Applicants numerous
applications, the State would request the Court to dlrect the York County Clerk of
Court notto accept any further PCR apphcatlons from the Appllcant unless he pays

the normal ﬁhng fee generally requ;red for the filing of a summons and complaint.

fnvolous petitions the nght 1o proceed in forma pauper/s resulting in the htlgants

-hawng to pay the requlred filing fee with that Court Inre Whltaker 513 U.S. 1 115

S.Ct. 2 130 L.Ed. 2d 1 (1994); In re Anderson, 511 U.S, 364, 114 S.Ct. 1606, 128

L.Ed.2d 332 (1994) In re Demos, 500 U.S. 16 111 S.Ct. 1569, 114 Ed.2d 20

(1991); Inre Sindram, 498 U.S. 177, 111 S Ct. 596, 112 L:Ed. 2d 599 (1991); In're

McDonald 489 U.S. 180, 109 S.Ct. 993, 103 L.Ed.2d 158 (1989)

o .
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The State would also request that the Applicant be required to provide g

properly notarized affidavit certifying that the Applicant believes in good faith that .

the matter raised is not frivolous. In ln re Theron Maxton 3258.C. 3,478 S.E. 2d

679 (1996) the South Carolina Supreme Court required Maxton who had filed
numerous mentless petitions with the Court, to paya filing fea and accompany any
future filings with a properly notanzed affidavit by Maxton certifying that he in good
faith believed that the matters he was. raising were non-frivolous and proper for the
Court to consider, Id. Other courts have requlred that thé abusive !mgant file an
affidavit certlfylng that he believes the petition raises an original claim or is non-

frivolous before accepting filings from the litigant. In the Matter of Verdone, 73 F. 3d

'669 (7th Cir. 1995); Abdul-Akbarv. Watson, 901 F.2d 329 (3d Cir.1990); Green v,
 S20UEAKDar v. Watson, Green v,

,Warden 699 F.2d 364 (7th Clr) cert. denied, 461 U. S. 960, 103 S.Ct. 2436, 77

L.Ed.2d 1321 (1983).
The State would also request thatif the Apphcantsubmlts an Apphcatnon that

is accompanled with a notarized affidavit, that, before filing, fhp Clerk's office ba

raised in the Appliéation are non-frivolous and proper for the Court to considerf If
the Admihistrative Judge finds the Application proper, it would then be submitted to
the Clerk's office for ﬂlng No Application would be ﬁled without a proper finding
from the Chief Admlmstratlve Judge.

The State also requests that the Applicant be wamed thatshould he continue

fo Fle Applications containing matters that are fnvolous that he may be held ln

3
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contempt or for the Court to rmpose sanctions as crroumstances of the case and

dlscouragement of lrke conduct in the future may warrant. The Supreme Court

imposed such warning on an Applicant in In re Theron Maxton 325 S.C. 3, 478
S.E.2d 679 (1996). . | |
ll. SUPPORTING FACTS
The Applicant’s extensive lrtrgatron hrstory IS necessary to understand this
" request for anunctron

Underlying Convictions

The Applrcant is presently cont"ned in the South Carolina Department of
Corrections pursuart to orders of commitment of the York County Clerk of Court.
The Appllcant was indicted at the October 1 998 term of the York County Grand Jury
for Murder (98- GS- 46-2847)! three counts of Possessron of a Firearm During the
Commission ofa Violent Crime (98-GS-46- 2847~A)(98 GS-46- -2849-A)(98-GS-46-
2850-A), two counts of Attempted Armed Robbery (98-GS-46-2849)(98-GS-46-
2850), Criminal Conspiracy (98 GS- 46- 2851) and Possession of a Pisto] by a
~ Person Under Twenty-One . (98 GS-46-2852) Daniel DAgostrno Esqurre '
»represented the Applicant. On July 16, 1999 the Applrcant pled guilty as indicted.
On July 19, 1999, the Honorable John C. Hayes 1l sentenced Applrcant to
confinement for thirty (30) years for Murder; ten (10) years for Attempted Arrned
Robbery, which was consecutive to the 98-GS-46-4827 charge, but concurrent with
" present sentence being served: five (5) years concurrent for Possession of a
: Frrearm Dunng the Commission of a Violent Crime; five (5) years concurrent for

Criminal Consprracy, and five (5) years concurrent for Possession of a Pistol by a

4



Person Under Twenty-One.
The Petitioner filed a timely notice of appeal and an Anders brief Wras
submitted on his behalf pursuantto Anders v. Califofnia, 386 U.S. 738 (1967). The

South Carolina Court of Appeals dismissed the Defendant’s appedl. State v. .

Gordon, 2000-UP-747 (S.C. Ct. App. filed December 6, 2000). The Remittitur was -

~ . senton January 9, 2001,

PCR APPLICATIONS AND OTHER FI-INGS , | \Q)(l
A. Gordon v. State (2000-CP-46-1 414) o xQ\'f |
Filed: 6/19/2001 | N
Conviction: 1899 \
Allegations: Ineffective assistance of counsel, subject matter \5
' jurisdiction (failure iver hearing to transfer
' him from Family Court to General Sessions because  /

- he was sixteen|(16)vears old when amested, and
Tfailure to challenge the indictments); involuntary. guilty
plea (incompetence and limited comprehension '
because of low [Q), trial court error in failing to grant
the severance motion, failing to adequately pursue
the Applicant's incompetence to stand trial, failing to
make a doublejeopardy argument, failing to advise
the Applicant that pleading guilty meant he waived his
right to appeal the admissibility of his statements on
direct appeal, and failing to advise the Applicant he

: would be subject to community supervision.

Hearing: 7/29/03 '

Judge: J. Emest Kinard, denied 8/19/03
Ruling; Denied by Order dated 11/27/87
Counsel: Tara Shurling _ ‘

" Appeal: “Johnson brief, cert. Denied. 8/9/05

B. Gordon v. State (2004-CP-46-1700) -

Filed: 7/6/04
Conviction: - 1999 _
Allegations: Violation of due process and equal protection, lack of

(¥,
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Hearing:
Judge:
Ruling:
Counsel:
Appeal:

ok 5,

subject matter jurisdiction (failure to hzg_v_e,_yggjygg
w_m. failure to challenge the
indictments), failure to request a competency hearirg
to stand trial,

12/6/04 . : ‘

Thomas W. Cooper, Jr.

Denied by Order dated 5/20/05

Pro Se. -

None.

C. Federal Petition for Writ of Habeas Corpus (2:05-3327-MBS-R)

Filed:
Convicti'on: a
Allegations:

Hearing:
Judge:
Ruling:

Couns_el:
_ Appeal:

Filed:
Conviction:
Allegations:

Heéring: :

- 1/3/09

1999 , :
Objection to Report and Recommendation of

- Magistrate Judge, ineffective assistance of counsel

for failure to advise murder was non-parole offense,
failure of PCR cof a 59(e) motion, failure to - -
raise double jeopardy issue, failure to advise him he
was waiving his right to appeal admissibility of
statements, 4™ amendment violation because he was

~interrogated as g juvenile without counse| or parent
" present, failure of counsel to challenge the

admissibility of his statement that resulted from the
invalid interrogation, due process because
competency evaluation was.conducted by an
unlicensed psychologist, tial court erred in denying
severance motion, involuntary guilty plea

10/15/90 . '

Margaret B. Seymour

‘Dismissed without prejudice to permit Petitioner to

exhaust all State remedies, dated 2/16/07 -_
Pro Se
None

Gordon v. State (2006-0P-46-0010)‘
(State Petition for Writ of Habeas Petition)

1/3/06, Motion to amend 1/23/07

1999 o ' _ o
Newly discovered evidence, ineffective assistance of
counsel, prosecutorial misconduct, Brady violations,

involuntary guilty plea, personal jurisdiction

1/23/07 T



)

Judge:
‘Ruling:
Counsel:
Appeal:

E. Rule 60(b) Motiorn

Filed:
Conviction:
Allegations: M

Judge:
Ruling on Motion:}

Ruling on
State Habeas:

ok,
John' C. Hayes, 1| ' '

Dismissed with Prejudice dated 4/30/07
Charles B. Bumette, 1l

. None.

8/7/07

1999 - o

Motion to reconsider: seeking amendment and
clarification; conflict with Judge Hayes.

Roger L. Couch - . :
Granted; clarified and amended order that Petitioner-
is without prejudice to bring a Habeas Comus Petition
in the original jurisdiction of the South Carolina
Supreme Court. '

An evidentiary hearing was held be_fofe Judge Couch.
He dismissed the State Habeas Corpus without

. prejudice on January 31, 2008.

F. Gordon v, State (2008-CP-46-4951 )

Filed:
Conviction:
Allegations:

Hearing:
Judge:

1/9/09 and amended 5/19/09

1999 :
Ineffective assistance of counsel, personal jurisdiction
(failure to have waiver hearing to transfer him from
Family Courtto General Sessions because he was

sixteen ears old when arrested), involuntary ™
guilty plea, Brady violations, 4

amendment/involuntary statement, Defense counse|
failed to challenge applicant’s statement’s on the
ground that there was no probable cause for the
arrest and that applicant statement's was the fruit of
the poisonous tree with regard to the illegal arrest,

“prosecutorial misconduct, counsel failed to conduct a

pretrial investigation, counsel failed to interview key
witnesses, failing to advise the Applicant that pleading
guilty meant he waived his right to appeal the
admissibility of his statements on direct appeal, arid
failing to advise the Applicant that murder was a non-

. parole offense

12/1/09
Lee S. Alford
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Counsel: Tricia Blanchette

Other: Current PCR Application includes 3 “Motion for Funds
for an Investigator” and a “Motion for Funding of
Expert’

IV. CONCLUSION

frivolous and n'diculous, His only success hés been 'to have his Rule 60(b),moti<jn

gfanted to allow him to file 3 Petition for Habeas Corpus inthe original jurisdiction of

All taw, .criminal or otherwise, is worth having and
enforcing, it must Some time provide g definitive answer
to the question litigants present or else it never provides
an answer at ajl. Surely it is an unpleasant task
stripping a man of his freedom and subject him to

8
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tomorrow and every day thereafter his continued \ AS
incarceration shall be subject to fresh litigation on /Z\
issues already resolved. A rule of law that fails to take
account of these finality interests would do more than
subvert the criminal process itself. It would also
seriously distort the very limited resources society has -
allocated to the criminal  process... This drain on
soclety's resources s Compounded by the fact that
issuance of the habeas writ compels a State that
wishes to continue enforcing its laws against the
Successful petitioner to relitigate facts buried in the

Anderson v. Leeke, 271 S.C. 435, 441, 248 S.E.2d 120 (1978).
V. PRAYER FOR RELIEF
Fofthese reasons, The State requests the Court to find the following:

1. The Clerk of Court should refuse to accept further petitions
from the Applicant asking the Court to entertain matters unless
he pays a filing fee generally required for filing motions ang
petitions with this Court. - -

2. The Applicant should be prohibited from filing any legal actions
in any jurisdiction in South Carolina without submitting the
requisite filing fees' and providing a properly notarized affidavit
certifying that the Applicant believes in good faith that the
matter raised is not frivolous.

3. Any Applications submitted with properly notarized affidavits be
submitted to the Chief Administrative Judge to make a finding
on whether the allegations are non-frivolous and proper for the
Court before they are filed: :

4 The Clerk of Courls should be instructed fo return |
documents that do not comply with this order, and;

—_—

' s.cC. Code Ann. §8-21-310(11)(a) (Supp. 2004)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLE AS | Q/Q"
’ )  FOR THE 16TH JUDICIAL CIRCUI'T (\ﬁs
COUNTY OF YORK ) Case No.: 2008-CP-46-4951

Anténio Gordon, #259798,
Applicant,
v. RETURN AND MOTION TO DISMISS
- State of South Carolina,

Respondent.

N e e e e N e e e

In response to the amended post—cbnviction relief application filed oh
J'a'nua‘ry 9, 2009 and amended on May 19, 2009, the Respondent would show
th1s Court:

L.

The Applicant is presently confined in the South ’Carolina Department of
Corrections pursuant to orders of commitment,cf the York County Clerk of Court.
The Applicant Wés indicfed at theAOctober 1998 term of the York County Grand -
Jury for Murder (98-GS—46—28_47), three counts of Possession of a Firearm Dvuring.
_ the Commission of a Violent Cﬁme (98—GS-46—2847—A)(98—GS-46—2849-A)(98—GS—
46 2850-A), two counts of Attempted Armed Robbery (98-GS-46- 9849)(98 -GS-46-
2850), Cnmmal Consplracy (98-GS- 46 -2851), and Possession vof a Pistol by a
Per.sbn Under T WentyA—One. . (98-GS-46-2852). Robert D’AgostinQ; Esqﬁire,

: r.épresentéd the Applicant. On July 16, 1999, Applicant pled guilty as charged..
On July' 19, 1999, the Honorable John C. Hayes, III sgntériced the Applicant to
confinement for thirty (30) years fof Murder; ten (10) years for Attempted Armed .

Robbery, which was consecutive to the 98-GS-46-4827 charge, but concurrent -

Page 1 of 8
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with present sentence being served; five (5) years concurrent for Possessiory of a
Firearm During the Commission of a Violent Crime; five (5) years concurrent for
Cn'miﬁalConspiraCy; and five (5) years concurrent for Possession of a Pistol by a

Person Under Twenty-One.

A timely Notice of Appeal was filed on Applicant’s behalf and an appeal .Was
perfected A brief was filed on the Apphcants behalf pursuant to Anders V.
Cahforma 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed

the Defendant’s appeal. State v. Gordon, 2000-UP-747 (S.C. Ct. App. filed

Decerﬁber 6, 2000). The Remittitur was sent-on January 9, 2001.
2000—éP—46-1414
The Applicant ._ subsequently filed his first application for post-conviction
relief (PCR) on June 19, 2000!. The State made its Return oﬁ May 4, 2001. An
evidentiary hearing was con\}ened on July 29, 2003, in Richland County, at which
the Applicant was present andlrepresented by Tara D. Shurling, Esquife. The
Appiicant raised the following issues in his first PCR:
1. Ineffective assistance of counsel;
2. Subject Matter Jurisdiction; and
- 3. Involuntary Guilty Plea.
The Honorable J. Ernest Kinard denied and dismissed Applicant’s
application by written Order on August 19, 2003.

The Applicant appealed the denial of his PCR application on July 19, ‘2004,

and a Petition was filed on his behalf pursuant to Johnson v. State, 294 S.C. 310,

! The Respondent notes that the apphcant filed a second PCR apphcatlon on August 21, 2001,
{2001-CP-46-1866) but that it was merged with 2001 CP-46-1414.

Page 2 of 8
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364 S.E.2d 201 (1988). The Return was filed on September 10, 2004. ’i‘he South
Carolina Supreme Court denied the Petition for Writ of Certiorari. Remittitur was
~ sent on August 9, 2005. )
| '2004-CP-46-1700
The Applicant subsequently filed a second application for post-coraviction
relief (]F;CR) on July 6, 2004. The Respondent fnade_ its Return on Decem_ ber 12,
2004. An eﬁdentiary hearing was convened on December 6, 2004 at the Sumter .
County 'Courthouse. The Honorable Thomas W. Cooper, Jr., denied and
dismissed Applicant’s application by written Order on May 20, 2005. The
-Ap'plicant did not appeal the denial of his PCR application.
| Applican;c filed a Petition for Writ of Habeas Corpus in federal court (2:05-
3327-MBS—R) on December 22, 2005. This Petition was denied by Order dated
February 16, 2007. ,
.2006-CP-46-0010
On"January 3, 2006 Applicant vsubsequently' filed a third application for
PCR in fhe form of a Petition for State Wri»t of Hebeas Corpus in the York County
Clerk of Court. Respondent filed its Return and Motion to DlSI’DlSS on April 28
2006 Apphcant filed a Motion to Amend the Habeas Corpus on- January 23,
2007. An eV1dent1ary hearing was convened on January 23, 2007 'a’; 'the Sumter
County Courthouse, and Applicant was present -and represented by Charles B;

Burnette, III. The Applicant raised the following issues in his third PCR:

1. Newly Discovered Evidence;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

Page 3 of 8



4, Brady \/iolé.tion;

5. Involuntary Guilty Plea; and

6. Personal Juri-sdictioﬁ..
The Honorable John C. Hayes, III denied and dismissed Abplicant’s
application. by written :Ordef dated April 30, 2006. The Applicant did not appeal
‘the ‘deniél of his PCR application. |
Applicant then filed a 60(b) Motion, alleging that anorable Héyes IIT was in |
conflict with the case. Respondent filed its Return on August 13, 2007. The
Honofable Rogér L. Couch _granteci Pefitioner’s Motion to Reconsider and amend-
and clarify Jﬁdge Hayes’ Ordef that the Petitioner is without prejudice to bring a
- Habeas Corpus Petition in the original jurisdiction of the South Carolina Supreme
~Court. An evidentiary hearing.-was held before the Honorable Roger L; Couch. He
- dismissed t'he_' State Habeés Corpus without prejudice on January 31, 2008.
.
" In his current application for post conviction relief the AppAl'icant alleges

that he is being held in custody unlawfully for the following reasons:

1. Newly Discovered Evidencé;
2. - Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;

4. " Brady Violétion;;

Involuntary Guilty Plea;

9

6. Defense counsel failed to. challenge applicant’s
statement’s on the ground that there was no probable
cause for the arrest and that applicant statermnent’s was
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the fruit of the poisonous tree with regard to the illegaal 0’%
 arrest; and @.\1

7. Personal Jurisdiction.

For the purpose of this Return, the Respondent incorporates the Clerk of
Court records and the South Cardlina Department of Cor’rectioﬁs’ records aand the
pi‘ior PCR records by reference. The Respondent reseﬁfes the right to amemnd thls
‘ Returﬁ upon receipt of any reievant materials. v

fII.'
The Court should summarily dismiss the current Application because it is

successive to the previous application for post-conviction relief. . Successive

applications for post-conviction relief are disfavored. Land v. State, 274 SC 243,
262 S.E.2d 7385 (1980). S.C. Code Ann. § 17-27-90 (2003) states:

. All grounds for relief available.to an applicant under this chapter
must be raised in his original, supplemental or amended application .

~Any ground finally adjudicated or not so raised, or knowingly,
voluntarily and intelligently waived ‘in the proceeding that resulted in
the  conviction or sentence, or in any other proceeding the applicant
has taken to secure relief, may not be the basis for a subsequent

~ application, unless the court finds a ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in
the original, supplemental or amended. application.

Under this statute, successive post-conviction relief applications are
forbidden unless an applicant can point to a "sufficient reason” why new grounds
for relief We‘re. not raised or were not properly raised in previous- applications.

Aice v. State; 305 S.C. 448, 409 S.E.2d 392 (1991). Any new grOund raised in a

subsequent application is limited to those grounds that “could not have been
raised-. . . ih the previous application.” [Emphasis in original]. Id., 305 S.C. at
450, 409 S.E.2d at 394. If the Applicant could have raised these allegations in a

Page 5 of 8
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bperses, 30
previous appliéaﬁon, then the Applicant may not raise thosé grouiads in-
successive applications. [d. _The Applicant bears the burden of showing that the
allegations could not have been.raised previously. Land, Id. |
The Applicant could have raised the new groﬁnds for relief in his prior post-
. conviction relief épplication. Thé Applicant has failed to present any reasons why
he could not have raised the current allegations in his previotis 'post—convictic;n '
relief ‘appiications. Atcordingly, Respondent moves for a summary dismissal of
the application bécause itlis successive.
IvV. |
The Respondent submits‘ that this Application for Post—Convictién Relief
should also be .summarily dismissed for failure to corhply with the filing
proéédures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §17-
27-10, et seq. |
S.C. Code Ann. §17-27-45(a) reads as follows:
An ap_pliéation for relief filed pursuant to t}"li's'chapt'er must be filed within
one year after the entry of a judgment of conviction or within one year after
the sending of the remittitur to the lower court from an appeal or the filing

of the final decisionupon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations

sha]i apply to 'all ainplications filed after July 1, 1996. Peloquin v. State, 321 S.C.
468, 469 S.E.Qd. 606 (1996). The Applicant was convicted 'of the offense(s) he
challenges in this Application on July 1’9; 1999, The..Remittitur was sent on
January 9, 2001. The Apphcant ﬁ'aé therefo’re required to ﬁ]e his apphcatlon
before January 9, 2002. This Application ‘was filed. on January 9, 2009, which

was well after the statutory filing period had expired.

Page 6 of 8
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A motion for summary judgment may properly be used to raise the def¥nse

of statute of limitations. McDonnell v. Consolidated School District of Aiken, 315

S.C. 487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c)
(2003) authorizes the Qourt to "grant a motion by either party for suxnmary
disposition of [an] applteation when it appears from thepleadings ... that there is
' no genuine issue of material fact and the moving party is entitled to Judgrnent as
et tnatter of law." Therefore the Respondent requests that this Court sum.marily
dismiss the application for post conviction relief for failure to file within the time
mandated by the Post Conviction Procedure Act. |
V.
' The 'Respondent denies each allegation that is .not expressly admitted,

qualified or explained.

o VL |

WHEREFORE, Respondent moves to summarily dismiss the appl—icstion
because it is successive to the Applicant’s prior PCR action and was filed after the
statitte of limitations had expired. |

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT o
Assistant Deputy Attorney General

"ASHLEY A. McMAHAN
Assistant Attomey General
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ATTORNEYS FOR RESPONDENT
P.O. Box 11549
Columbia, S.C. 29211
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STATE OF SOUTH CAROLINA '
IN THE COURT OF COMMON PLE.AS

COUNTY OF YORK

2008-CP-46-4951

)
)
)
)
).
‘ )
ANTONIO GORDON, )
)
Applicant, )
. ) A
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
-
L. I am an employee of the Respondént in the above-captioned acrion.
2. .Regu.lar- communication hy mail exists throughout the State of South Carelina and that this

is.a proper circumstance of service by mail.

-

3.-  Thave this day served a copy of the Return and Motion to Dismiss in the abovc—capnoned
matter on the following person(s) by depositing same in the United States mail, postage prepaid:

Tricia A. Blanchette, Esquire
Post Office Box 12725
Columbia, SC 29211

DATED this 21* day of August, 2000.

@é/ﬁm

landla E ung, Legal Assistant
For Rcspon et




P s34

ATP~R Mo

IN THE COURT OF COMMON PLEAS

Antonio Gordon, #259798 CASE NO. %p(

STATE OF SOUTH .CAROLINA )
)
)
)
[ Ptaintiff ) 2008-CP-46-4951
. | , ) .
)
)
)
)

- COUNTY OF YORK

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

v

State Of South Carolina
X] Defendant.

Plaintiff's Attomey: Defendant's Attorney: -

Tricia A. Blanchette, Bar No. . Jennifer A. Kinzeler, Bar No. 78378

Address: Address: . A - '
PO Box 12725 Columbia, SC 29211 _ | PO Box 11549 Columbia, SC 29211-1549

phone: 803-781-4716 fax: - phone: 803-734-3737 fax: 803-734-4113

e-mail; blanch,ettelaw@gmail.c_om other: e-mail; other: a ‘

[| MOTION HEARING REQUESTED (attach written motion angd complete SECTIONS | ang I}

Nature of Motion: : . _ :
Estimated Time Needed: Court Reporter Needed: [ ] YES / [CINO
S ' SECTION Ii: Motion/Order Type

[] Written motion attached
Form Motion/Order

_ . I hereby move for relief of acio y the court as set forth in the attached proposed order,
L - - M / November 18, 2009

Signature bW ARbrney fd7 [_IPlaintiff / IDefendant Date submitted
SECTION lil: Motion Fee . ‘

[J.PAID — AMOUNT: S :
XIEXEMPT: []Rile to Show Cause in Child r Spousal Support
(check reason) - [] Domestic Abuse or Abuse and Neglect
. [ ] Indigent Status [] State Agency v. Indigent Party
] Sexually Violent Predator Act Post-Conviction Relief
[] Motion for Stay in Bankruptcy :
[] Motion for Publication . ] Motion for Execution (Rule 69, SCRCP)
Proposed order submitted at request of the court; or; ’
reduced fo writing from motion made in open court per judge's instructions
Name of Court Reporter: ' '
[1 Other:
JUDGE’S SECTION .
te be paid upon filing of the

|

[_}Motion Fee
attached order.
[] other: - o JUDGE

CODE:__ ' pate

CLERK'S VERIFICATION
Date Filed:

Collected by:

[7] MOTION FEE COLLECTED:
[ ] CONTESTED ~ AMOUNT DUE:

SCCA/233 (1 1-03)
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IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT’
2008-CP-46-4951

STATE OF SOUTH CAROLINA

COUNTY OF YORK

Antonio Gordon, #259798

" Applicant,

=)
Do R

oX-
v, ORDER OF DISMISS&h=

- State of South Carolina,

Respondent.

03A13038-037

St N N N e N N v N N N N N S

J
J
9g =nwi 0?7 NVF:BIHZ‘

This matter comes before the Court by Way of an application for post-conviction relief

filed January 9, 2009 and a‘mende& on May 19, 2009. The Respondent made its return and
rﬁotion to dismiss on July 27, 2009. An evidentiary hearing into the matter WaSVCOIlVCan én"
December 1, 2009 at the Moss’ J ustice Center in York County. .The Applicanfc was present at thé
' hearing gﬁd Wés represénted by Tricia A. Blanchette, Esquire. Assistént Attomey General
Jennifer A. Kinzeler represented ’Lhe Responder}t.

At the hearing, counsel for both parties presented argument to the Court. - The Court also
had before it copies of the records of the York County Clerk of Court regmdiné the sutject
co_nviétions; the Applicant’s records from the SoUth Carolina Depaftmént of Corrections; the

', transcript from the motion td suppress hearing aﬁd» guilty plea; the bdef; from the direct aﬁpeal ;
the-Sout'l'\l Carolina Court of Appeals opinion dismissing the Applicant’s éppeal; the remittitﬁr
from the direct appeal dated January 9, 2001; the "}ppli.cat.i—on for posAt-cqnv‘icti‘on._.reli@f (PCR) .

/

i !
filed June 20, 2001 (_ZOOO-CP-46-]414)1_§ the amendment to the application dated May §, 2003;

1 The Respondent notes that the Applicant filed a second PCR application on August 21, 2001 (2001-CP-46-1866),

1.
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| the Respondent’s return to the first PCR action; the conqent order changing venue; the transcnpt
of the hearing held respecting the first PCR action; the order filed August 20, 2003 dismissing
the ﬁret PCR action with prejudice; the order filed December 15, 2003 denying the App_licar;t’s |
motion for a rehearing'and{or motion for reconsideration of the facts; the Johnson petition for ’

- writ of eertioraﬁ filed on appeal from the denial of the first PCR action; the Seuth Carolina
Supreme Court order denyiné the petitien; the remittitur of the appeal from the denial of the first
PCR action deted August 9, 2005; the second PCR application filed July 6, 2004 '(2004-CP-46-_

' 1700); the Respondent’s retumn and motion to dismiss the second PCR action; the conditional

' ordef of dismissal filed December 30,.2004 with respect to the second PCR action; the ﬁnal(vorder
filed May éO, 2005 denying and dismissing the second PCR action; the records and documents
related to the Applicant’s federal petition for writ of habeas corpus (2:05-3327-MﬁS—RSC) filed
on De_cember 22, .2(4)(55 ; the Applicant’s state petitien for writ of habeas corpus (2006-CP-46-010)
ﬁled or,i January 3, 2006; the Respondent’s return and motien to dismiss the state habeas corpeé
. petitien; the Apphcant’ “complaint on unlicensed psychology/psychologist” filed J énuary 23,
2006; an amendment to the state habeas corpus action ﬁle‘d J enuary 23, 2007, the order filed
.June 1, 2007 dismissing the state haBeas corpus action; the Applicant’s Rule 60(b) motion to
amend and clarify; tﬁe Respondent’s return to the Rule 60(b) motion,; the order granting the
Applicant’s Rule 60(b) motion to clarify and amend; the current PCR application and amended
PCR application (2008-CP-46-49_51) including two written statements atteched as exhibits to the

1'.'._curr'ent- PCR application;the-Respondent’s return and motion to dismiss the current;PCR :

application; the conditional order of dismissal filed:-August 24, 2009; and the Respondent’s

but that it was merged with 2001-CP-46-1414,

7 4
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motion to restrict future filings filed on November 19, 2009. : /%W{,%If 35

'PROCEDURAL HISTORY W
The Ap‘plicaﬁt is curreritly incarcerated in the South Carolina Department of ‘
| Corrections. He was indicted iﬁ October 1998 by the York County Grand jury for Murder (1998-
GS-46-2847), three'coux}ts of Possession of a Firearm During the Commission of a Violent
Crime (1998-GS-46-2847-A; 1998-GS-46-1949-A; 1998-GS-46-1950-A), two counts of
" Attempted Armed Robbery (1998-GS-28_49, 1998-GS-46-2850), Criminal Conspiracy (1998-GS-
46-2851), and Possession of a Pistol by a Person Under T’w.enty-One (1998-GS-46-2852). Daniel ‘
D ’ Agostino, Esquire, represented the Applicant. ~ |
A hearing on the Applic'ant’s motion to suppress was held on July 12, 14, and 16, 1999.
On July ]6' 1999, followiné the,sﬁppression hearirig, the Applicant pled guilty as indicted. On
| July 19, 1999 the Honorable John C. Hayes, I sentenced the Applicant to conﬁnement for thlrty
(30) years for Murder five (5) years for Possession of a P1rearm During the Corrumssmn ofa
Violent Crime; five (5_) years for Criminal anspiracy; five (5).years for Possession of a Piston
~bya féfson Under Tweﬁty—One, all to. run concurrently; and ten (10) y‘ears for Attempted Armed
Robbery, ,runningcon;ecutive to the thirty (30) year sentence for Murder. This wasa negotiated
gu_ilfy plea to a cumulative forty (40) years confinement.
The Applicant filed a timely notice of appeal and an Anders bﬂef was submitted on his

behalf pursuarit tb Anders v. California, 386 U.S. 738 (1967). Of note to the present action, the

.. Applicant filed a pro se brief in which he raised the issue of probable cause to arrest based on an

mform:—mt’ » statement to law enforcement allegedly given without being advised of her rights.*

2 The *“informant’ to whom the Applicant is referring is Chyneca Dixon, his girlfriend at the time he committed and

3
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The Applicant also contended that both he and the informant were under age and should not
have been questioned by law enforcement outside the presence of a parent or attorney. As a
" - result, he argued, the informant’s statement was inadmissible because it was obtained illegally

and could not have established pr_obable cause for his arrest. The South Carolina Court of

Appeals dismissed the Applicant’s appeal. State v Gordon, 2000-UP-747 (S.C. Ct. App. Filed
Deceﬁbe; 6, 2000). The remittitu} was issued on J anuary 9, 2001. | | »

’I"ﬁe Applicanf subsequently ﬁleéi a PCR application originally dated June 20,2001 and
amended on May 8, 2003 (2000-CP-46-1414). An evidentiary hearing was held on July 29;
2003. Tara D. Shurling, Esquire, represented the. Applicant, who was present at the hearing,

| Jeanette C. Vanginhoven, of the South Carolina Attomey General’s Office, representea the
Responaent. Of note to the presént action, the Applicant aliegcd his guilty plea was involgntary
and that defense counsel was ineffecﬁve fo; failing to disciiss with him evidence of a pélfn-pﬁnt
found on the victim’s car door. The Applicant specifically contended that defenise counsel failed
to investigate or discuss with him “the fact that the palm pﬁnt on the victim’s car door was

~ unidentified until the time of pre-trial,” and tha.t the South Carolina Law Enforcement Division
(SLED) never tested the palm print. »On August 20, 2003, the Honorable J. Emest Kinard issued
an Order denying' énd dismissing the appliéat_ion._ The Applicant subsequently made a “Motion .
for Rehearing/Motion for Recor;sideration of the Facts” on'Decemb er 9, 2003. The Honorable J.
Ernest Kinard dismissed thelApplicant’s motion by written Order filed December 15, 2003.

- The Applicant-filed a petition for writ of certiorari appealing the Order dismissing his

pled guilty to the crimes.

Al
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first PCR action.” On July 21, 2005, the South Carolina Supreme Court 13aued an Order denying
the petition. The remittitur was issued on August 9, 2005. @6@(

On July 6, 2004, while his appeal from the denial of his first PCR action was still

pendln the Apphcant ﬁled a second PCR application (2004-CP-46-1700). The Applicant raised

issues previously raised in his first PCR action, including allegations that his guilty plea was

- involuntary and that defense .c.()unsel was ineffective. On December 30, 2004, the Honorable Lee

S. Alford issued a conditional order of dismissal in which he expressed the intent to summarily
dismiss the.appliéation because the Applicant failed to comply with the filing procedures of the
Post-Conviction Procedure Act as set forth in S.C. Code Ann. §.17-27-45(A) and §17-27-90, and

because the application was an improper successive action, but granted the Applicant twenty (20)

~ days to show why the order should not become final.. The Applicant did not respond to the

cbnditional order of dismissal. Thereafter, by Order dated May 20, 2005, the Honorable Lee S.

' ‘Alford denied and dismissed the Apphcant s second PCR action.’

&

The Apphcant then ﬁlcd a federal pet1t10n for wnt of habeas corpus on December 22,
2005 (2:05-3327-MBS-RSC) and an amendment to his federal habeas corpus action on April 14,

2006. On October 16, 2006, Federal Magistrate Judge Robert S. Carr entered his Report“an'd

Recommendation that habeas relief should be denied. On October 30, 2006, the Applicant filed

an “‘Objection to. Report and Recommendation of Magistrate Judge.” Pertinent to this action, the
Applicant raised the probable cause issue regarding his arrest. Specifically, the Applicant
contended that his warrantless arrest was unlawful because law enforcement only found probable -

cause to arrest him based on statements given to them “by a minor whoes [sic] parents were not -

3 Assistant Appellate Defender Robert M. Dudek filed a-Johnson brief on behalf of the Applicant on July 19, 2004

. 5 -
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4
present during questioning.”” In essence, he asserted that law enforcement’s reliance on Chyneca

Dixon’s statement to es,tablish probable cause led to an unlawful arrest that violated h¥s Fourth
Arn.en'd,mént rights. He' also claimed that defense counsel was ineffective for failing to advise_:
him that by pleading.guilt;y he waived his right to challenge the lawfulness of his arrést or the
stateménts he made to law enfor‘cement after he Wa§ arrested. On Februar.y 16, 2007, the
Honorable Margaret B. Seymour entered an Order dismiésing the Applicant’s petition without
“préjudice to permit him to exhaust all State remedies.
Subsequently, the Applicant filed a state petition for writ of habeas corpus on January 3,
2006 (2006-CP-46-0010). He ﬂ'le'n filed an amendment to the state habeas cofpus action on
January 23, 2007 to which he attachéd Chyﬁeca Dixon’s two statements given to law
enforce;ﬁent bn July 23, 1998. As it relates to this action, the Applicant alleged that law
enforcement did not have probable caﬁse to arrest him bcca;use the police relied on Chyneca
Dixon’s statement to law enforcément thét .ghe gave as a result of being threatened outside the
"presence of-her parents. The Applicant asserted that the police should not have questioned
Chyneca Dixon (“the minor’;) ouféide the presenc'e. of her attorney or pérer;ts, and. that because
she was the “probable cause provider,” both of .th.eir étatements to law enforcement, as well as
the Appliéant’s'arrest,lwere all unlanul. The Honorable John C. Hayes denied and dismisséd
the Applicant’ s state habeas corpus petition with prejudice by written order dated April 30, 2007
and filed on June 1, 2007.
“The Applicant then filed a Rule 60(b) motion in which he alleged a conflict Q.f interest

with-the Honorable John C. Hayés, 111, who was original sentencing judge at the Applicant’s

4 The Apphcant raised this issue in his “‘Objection to Report and Recommendation of Macnstrate Judge.” The

6
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guilty plea. The Applica.qt also claimed that the order dismissing his state habeas corpus action
did not advise him o.f right to appeal the order. OnJamuary 31, 2008 the Honorable Roger L.
Couch granted the Applicant’s Rule 60(b) motion to reconsider, amend, and clarify, and issued a
written erder finding that the Applicant was without prejudice to briﬁg a'petition for writ of
habeas ..corpus in the original jurisdiction of the South Carolina Supreme Court..

On January 9, 2009, the Applicant filed his third PCR application currently ?endin g
before this Court. He amended the application on May 19, 2009. The Appl‘icant attached to his
current application two wiitten steteﬁ)ents given by Chyneca Dixon (hereinafter “Chyneca”) and "
her Ihother,' Geraldine Dix'on (hereinafter “f\/Is. Dixon™), onJ anue.ry 20, 2008. The statements

~ were given to an investigator who interviewed them on behalf of the Applicant. ThevApplicant '

alleges in his current application that he is being held in custody unlawfully for the following

reasons:
1. Newly Discovered Evidence;-
2. Ineffective Assistance of Trial Counsel,
3. Prosecutorial Misconduct;

4. Brady Violation;

5. Involuntary Guilty Plea;

6. ‘Defense counsel failed to challenge applicant’s statement’s on the
ground that there was no probable cause for the arrest and that
“Applicant statement’s was [s7¢] the fruit of the poisonous tree” with

regard to the illegal arrest; and " -

7. Personal Jurisdiction.

“minor” to whom the Applicant refers is Chyenca Dixon.
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‘The Respondent made its return .and motion to dismiss on J uly 27, 2009 asserting that the W\O%(
application must be summarily dismissed as an improper sﬁccessive action and as having been
filed after the expiration of the applicable statute of limitations. The Honorable John C. Hayes,
I issued a cohditional 6rder'of dismissal on Aﬁgust 24, 2009, in which Judge Hayes expres;ed
the intent to s‘ufnmalily dismiss the application because thé Applicant failed to corﬁply with the
filing proéedur_es of the Post-Conviction Procedure Act as set Aforth inVS.C. -Code Ann. §17-27-
45(A) and §17-27-90, and Because the application was an improper successive action, but
 granited the Applicant twenty (20) days to show why the'. order should not become final. The

Respondent also filed a motion to restrict future filings on Ndvember 19, 2009 pursuant to In re

Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996). - The Applicant did not file a response to the

conditional order of dismissal. A hearing into the R esponderit’s motion for summary dismissal

was convened on December 1, 2009. At the hearing, the State proceeded on a motion to dismiss
‘ ‘ T

—

all of the Applicant"s claims as procedurally barred by the statute of limitations and . -

successiveness.’ \The State also argued that the two written statements included with the
application were not newly discovered evidence, and that any alleged newly discovered evidence

waé_non@theless barred by the statute of limitations. The State also made a verbal motion to

oot

restrict the Applicant from filing another PCR application in the future under In re Theron

Maxton, 325 S.C. 3,478 S.E.2d 679 (1996).

At the hearing, the Applicant, through counsel, acknowledged that he filed a lengthy

@
5 Section 17-27-45(A) imposes a one-year stamtc of limitations on any ground for post-conviction-relief. Section 17-
27-90 also requires ali grounds for relief be raised in the original PCR application, and provides that any ground for
relief finally adjudicated, or not so raised or waived, may not be alleged in a subsequent [or successive) application
absent a court finding sufficient reason. Under Aice v State, 305 S.C. 448, 409 S.E.2d 392, an Applicant cannot
maintain a successive application allegmg meffcctwe assistance ofpost—conwcnon rehef counsel (1991).

7.
g
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.application in this case, and that he was only proceeding at the hearing with the newly disco vered

evidence claim and with an issue regarding the palm print found on the victim’s car.

Specifically, the Applicant asserted that he discovered new evidence that law enforcement

coerced and threatened Chyneca into giving her initial statements, outside the presence of her

mother, and that those statements implicated him in the crimes. He contended that because

. Chyneca’s statements were threatened and coerced, they could not have established probable

cause to arrest him. Therefore, the Applicant asserts, his aI;rest was unlawful, and ény
incﬁminating statements he gave to Jaw enforcement subsequent to his arrest were the “fruit of
the poisonous tree.” |

The Applicant also raised an issue in his current épplication regarding the palm print
obtained from the victim’s car. He claimed that he has attempted to obtain certain documerits
from SLED regarding the palm print that allegedly éﬂow he was “not nécessarﬂy” the shooter,
but that he has been unable to obtain those documents p‘artly as.a result of ineffective assistance
of PCR counsel during his first PCR action. The Applicant also maintained that defense counsel
was ineffective because he never had the palm i)ﬁnt tested by his own expert. The Appiicant also

claimed that he attempted to raise this issue during his first PCR hearing, but he was “coerced

into waiving this issue” at his first PCR hearing by PCR coﬁnsel..

Atthe hearing,.the Applicant proffered the testimony of two witnessés, Chyneca Dixon

and Geraldine Dixon, in support of his newly discovered evidence claim. The State offered the

———

testimony of Mr. W. William (“Willy”") Thompson, the Chief Deputy Solicitor for York County,
and Daniel D’Agostino, Esquire, as rebuttal witnesses to the profféred testimony.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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" This Court has had the opportunity to review the record in its entirety and has heard the

argument of counsel presented at the hearing. Set forth below are the relevant findings of fact
and co.nclﬁsions of law as required by S.C. Code Alnn. section 17-27-80 (2003).

Pifst, the Apélicant‘ p'foffered the testimony of Chyneca Dixon. She testiﬁed'that‘ sheis
Wéenty-svi'x yea?s old now and currently lives in Lancaster County. She stated that %he was
involqu in thé Applicant’s criminal case, and that she gave two statements to law enforcernent

in July 1998 regarding his case. She stated she was fourteen years old at the time she gave her

initial statements. Chyneca testified that a police officer came to her house on the night of the

murder, and asked her to come with him to the police station. She testified she agreed to go with
him. When PCR counsel asked whether she felt free to leave at that time, Chyneca answered

” When PCR counse] asked whether she had been escorted by police ofﬁcers shc answered

afﬁrrnatwely

Chyneca te.stif.i-ed that her inteﬁiew Wi_th law enforcement occurred at the police station in
an office With a window, and that she was.there' for ““a long time.” Shg tesfiﬁeci that aﬁ officer
ésked her questions and typed her answers as she gave theﬁ. She stated that officers kept “going
back and forth” until oné “finally said ‘well, I'm getting kind of tired of this. You know more

than you say.” Chyneca stated that an officer told her she could not go home untll she told them

exactly what she knew. She testified that she told them she did not know much; but that Antonio ‘

Gordon was her boyfriend and that the car involved in the crime belonged to her. Chyneca
testified that at that point, she was just saying anything she could to go home. When counsel

asked her whether she was allowed to leave after she gave her statements, Chyneca responded

affirmatively.
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| PCR counsel then asked Chyneca whether she had any further involvement with law P‘ Z
enforcement. Chyneca testified that she was trying to get visitation for her and her baby, but that
- she was told she and her baby could ot have any contact [with the Apphcant] She testified that
she believed it was because of her age, that she “called and called” but that calling “didn’t g& no
where,” so after a while she felt like everything was “‘done” and “just gave up.” Chyneca further
testified that after she “gave up,” she “was real popular and it was all over the place, everybody
knew,” so she left. She said she did not want to stay in York County any more, and that she only
came'b a'c]tc one time to try to get child support. |
| Chyneca testified that she did not have any further contact from law enfotcernent, the -
" Solicitor’s Office, or th'e.AppliCant’s defense counsel about the case. She also testified that she |
was not aware that she would have been called .as a lwitness‘ for the State to testify against the
Applicant if the case had gone to trial, and that she'did not even know the case went to trial. .
Chyneca explained that the reasonshe had not come forwar'd\before now was because she left
) after it all happened She testified here farnﬂy stayed in York County, ‘but that she stayed in
Lancaster County and Charleston County She then stated that the only time she came back here
(York County)'is when her grandfather passed away, but that she othérwise tried to avoid York
County as must as possible. She stated that she has not seen the Apphcant in almost nine years
When counsel asked whether Chyneca would have testified for the Applicant at his Jackson
Vs. Denno hearing ab_out her statements, she answered afﬁrrnatwely. Chyneca also testified that she

was never contacted by Ms. Shurling regarding the Applicant’s first PCR action, and that she never

received any subpoenas or any other document asking her to come to court. She testified that she got

B T

6 PCR Counsel clarified that the Applicant is the father of Chyneca’s baby, and was a few months old at the time of

11
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back in toich with the Applicant recently .becausc the Applicant talked with her mother. She

testified that she was at her mother’s house one day \-vheﬁ the .Applicant called,_and thaf; she stérted

talking to him on the phone. Chyneca testified that after speaking with the Applicant, she agreed to |

give a statement to an investi gator who -came to her house oﬁ January 20, 2008. |

When counsel asked if there was anything else she wanted to tell the Court during her proffer,

she stated that “‘since that time [she has] grown up and [she] realized that someone was hurt ard thét

_cannot be changed.” She further stated that she feels like over time “anybody can change,” and nov.v

' v((h'en. she talks to fhé Applicant sometimes, she “can see how he has changed.” She sta_tedlthat éhe

~ jregrets a.hy ofthese events ever happened, that she and the Applicaﬁt were young and thatas a result,

she had to take responsibility éf their son by herself. Chyneca stated that she knew someone was

hurt, but at the same time she'felt “like the jﬁdge’s sénteﬁce should aiéo be-fixed for so called
i witnesses and people who wanted to come forth to help in this siﬁation, but ét the same time they
B g.et—[she couldn’t] ﬁnd the same word forit.” Chyneca also told the Court that she was grateful for

the oppoﬁunity to say that “some parts of York County juétiée system i; [sic] br().ken,"’ and that the -
" night she was interviewed by law énforcément “lost [herj féifh‘in the justice .,system.” |

On cross-examination, Chyenca testified that her correct date of birth is December 12,

1982, and agreed that she gave her first stat'ement.to police under the name Taw.anda Burris with

a December 10, 1976 date of birth. She agreed that she testified on direct examination that she

‘was fourteen at the time she gave her statement.” Chyneca further agreed that in her first

statement to the officer, she said she had been drinking that day and fell asleep around 6:30 pm

and that she told police officers “Terrance shot the boy,” “Terrance said he was driving,” and ‘

the murder.

12
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“.Ter,rance says [sic] he shot the driver in the shoulder..”8 Chyneca also agreed that she did not
identify the Applicant as the shootef or driver of the car in either o.f her statements to law
enforcem eht. |
 Chyneca testified that after giving her statements to the police, she walked to her
grandmother’s house by herself. She testified that after giving her initial statements, she was
“never spo‘l'<en with any more about this case™ until the Applicant’s investigatér came to get
anothervstatement from her in January 2008. Chyneca agreed that the substance of her J vanuary
20, 2008 statement to the Applicant’s ifweétigator is that at the time she ga{/e hér initial - |
statements, she was at the police station for a long time, that she was thregtened, and that the
ofﬁcefs told her she could not leave until she gave them a statement. Chyneca also testified that
she was never charged with a crime in associétion with the .Applican_t’s case. | . ‘
" The Applicant then .proffered the testimony of.C'}eraldine Dixon, .Chyneca’s mothe;. Ms.
Dixo,n testiﬁed that Chyneca was not at home th,é night the police came to take her down to the
station to give her statement, and that no one called her to Iét her know Chyneca was at the pclice
department. She testified that she did not know Chyneta was taken to the police depaﬂrﬁent for
questio,riing during the early morning of July 23, 1998 until later that morning when the
Applicant’s aunt called.to tell her. Ms. Dixon also testified that she Went.to the police station,
and _tﬁat when she tried to talk to the police they “shunned [her] off.” She stated théy would not
give her any information, and that she told them they had no right to question Chyneca without a

parent or.a_'ttorney present. Ms. Dixon further stated the police told her they “had just turned her

loose, not to worry about it.”

7 Chenyca would have been fifteen years old at the time she gave her first statements to police.

13
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._ Ms. Dixon testified that she later picked Chyneca up at her “grand mamma’s,” and that
the pelice never contactéd her or t@ld her anything else. She testified that she had concerns about
her daughter being questioned Without her being present. She stated that she was never contacted
by any attorney for any of vthc Applicant’s co-defendants, the Applicant’s defense attomney, law
enforcement, or the Solicitor’s Office.

- On cr_oss-examinatiori, Ms. Dixon confirmed that she did not know Chyneca was taken to .
the poli_cé aepartmént until the next morning. She also testified that she did not see any of the
bd}fs involved in what happened that night, and that she did not sée anything regarding what
happened that night. She agreed that all she knew ‘ab out the case was that her daughter Waé
questioned by léw enforcement and that they never called her. Ms. Dixon then testified that the

next time she saw Chyneca was at her “‘grand momma’s” and that was when Chyneca told her
: what happened. She stated that up until that point, she had not spoken to Chyneca or the law, or
'nobody else.” Ms. Dixon also testified that the only person who contacted her about the case after
. »that morﬁingwas the investigator that came to get her-J anuary 2008 statement.
Ms. Dixon then denied to this Court that she gave a sworn stétement on January 20, 2008
in‘which. shé stated she got a call from the police dep artmeﬁt; and that she went down to the
. police department to pick her daughter up. She said that c§u1d not be true to her‘ knowledge |
because the pélice néver contacted her. This Court presented her with her January 2008
statement. Ms. Dixon agreed that it was her signa,ture-on the statement, and that it did say §he
went to pick her daughter up after someone from the police department called her. However, Ms.

Dixon'testified that she must have “got it wrong then” because she did not pick Chyneca up at

8 The witness was referring to Terrance McCreary, one of the Applicant’s co-defendants.
/ Ly 14
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. the npolicc station. W&%ﬁ

The State called Mr. Willy Thdmpson, Chief Deputy Solicitor for the York County

//m

Sclicitor’s Office, to testify as a rebuttal witness to the Applicant’s proffered testimony. He
testified that has worked at the York County Solicitor’s Office since 1992, and that he and
Assistant Solicitor John Antﬁony prosecuted the Applicant for his underlying criminal chargeé.
He stated that he was present during Chyneca’s testimony at the hearing in which she testified”
that no one ﬁorn the Solicftor’s Office ever contacted her regarding the Applicant’s. case.

Mr. Thofﬁpson was shéwn a document that he identified to be a copy of the subpoena t]ﬁat
his investigator at the time, Chuck Neal, personally served upon Chyn'eca onJuly 8, 1999.

. Referring to the subpoena, he stated that Chyneca was served at 362 Workman Street in Ro ck
Hill, South Carolina, and that the subpoena was issued to “Chyneca Dixon a/k/a Tawanda
- Burris.” The subpoena was entered into ev1dence as Resi)Ondent s Exhibit 1.

Mr. Thompson testified that he personally met with Ms. Dixoﬁ on July 14, 1999, a'f.ter. éhe'

was sub_poenaeci, and that he took notes during their meeting. He testified that at the meeting, he
- and Chynéca-talk'ed about what her testimony would be in this paﬁicular case, because the State
was going to call her as a witness to testify against the Applicant if the case went to trial.

Mr. Thompsoﬁ was shown a copy of his ﬁotes that he took during his meeting with
Chynéqa on Ju}y 14, 1999. HQ identified thlem as a fair and accurate copy of his original ﬁotes
and confirmed that the notes were'written in his handwriting. He testified that the notes from his
me_etiiné with Chyneca indicate that she was interviewed in the Solicitor’s Office conference
room, that it is a large room with a table and chairs, and that he and his investigator were the only

people present during the meeting. .
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Mr. Thompson further testified that Chyneca told them about the night of the murder. He
testified that Chyenca told him oﬁ the night of the murd;":r, when the Applicant came baciq with
the other boys, “everyone was hyped up,” but that the Applicant did not say any“thing at first. He
‘stated that Chyneca told him the Applicant had a look on his face that she could not explain, and :
that when she and the Applicant 'We'nt. in the back bedroom he told her “I killed someone” but “[
don’t know wﬁo.”
Mr. Thompson testified that as he and Chyneca continued to talk, he asked her about any
" coercion Whem she gave her statements to law enforcement. He testified that she described her
interview with law enforcement és “tﬁe officers laying a guilt trip on her” by talking about things
“like the fact that someone Was killed,” and that she ““wouldn’t want this to happen to [her]
family,” but 'fbat' she did not describe it to him dS coercion. | Mr. Thompson’s notes from his July.
.'14, 1999 meeting with Chyneoa were then admitted into evidence as Respondent’s Exhibit 2. Mr.
Th'c')mpsoln further testified that it was his ﬁnders't.anding ifthe casé went to trial, Chyneca would
. testify.
Mr. D’ Agostino, the Applicant’s defense; coﬁnsel, testified that he has been practicing law
- since 1992, ~‘He testified that he could not swear under oath that he or his investi gator spoke with

. Chyneca Dixon, but that based on his recollection of the case and his reading of the transcript

fro.m the J ackson vs. Denno hearing, he_felt confident that Be or one of his investigators spoké to

Chyneca. D?fenée counsel identified a document presénted by PCR counsel that indicated his

investigator billed him for serving Chyneca with a subpoena on July 14, 1999. He testiﬁe_d that
: hisl investi gator billed him for three hou{s of work and for the twenty ﬁ\./e (25) miles he. traveled

to serve her with the subpoena. The investigator’s bill wa$ admitted into the record as

o
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Applicant’s Exhibit 1. ' W%W S

-~ Defense counsel testified that he made several motions to suppress statements and

_evidence, and that the issues about the voluntariness of Chyneca Dixon’s statements were

thoroughly explored dudng the Jackson vs. Denno hearing, but that Judge Hayes ruled against

“him on all of them. He stated that if he had called Chyneca Dixon to testify at the Jackson s,

Denno hearing, her testimoﬁy would have had no impact on the outcome of hearing, Deferise

" counsel further testified that he vigorously cross-examined Captain Charles Cabiness regarding

the circumstances surrounding Chyneca’s statements to law enforcement.

- Defense counsel testified that all three of the Applicant’s co-defendants pled guﬂty on the

same day,.and that they all agreed to testify against the Applicant at trial. He also testified that he

could not have put the Applicant on the stand if the casg:'proceeded to ‘Erial because the Applicant
confessed to hilﬁ that “hé did it.” He further st;;ited that he hired a psychologist to interview t'he: '
Applicaht, and as a result of the psychologist’s findings, a rhéntal deficiency de‘fensé was never
an option. |

Counsel testified that he could not put Chyneca on the stand, because her testimony

would not have helped the Applicant. Counsel stated that because the Fourth and Fifth

Amendment rights that were allegedly violated when she gave her statements to law enforcement

* were not the Applicant’s rights to assert, her testimony would not have helped the defense. He

also testified that the Applicant chose to plead guilty that day, after his three co-defendants pled

guilty and agreed to testify against him, and after all of the staterents made to law enforcement

were ruled admiss_ibl,e..vDefense counse! testified the Applicant chose to plead guilty, in light of

the evidence against him, because he realized by doing so he had a chance of getting out of jail

17



| before he died. Finally, counsel testified that in his cpinion, the Applicant would have been

found guilty had he proceeded to trial, Wthh made pleading guilty the best option for the -
‘Applican and that was hIS oprmon regardless of any testrmony Chyneca could have ever crrven
parti cularly because the Apphcant said he did.it.

Frrst, this Court finds that the proffered testimony and evidenee admitted during this PCR
hearing have no real significance to the Applicant’s case. This Court finds that Geraldine Dixon’s
testimony 1s not cr.edrbl;e. She previously gave a svvorn statement that directly contradicted her
reétirnony given under oath at the PCR hearrn g One of her statements that she gave under oath rrrust
ne'eessarily be false. Regardless, this Court finds that Geraldine Dixon’s testimony.is inel'evarrt and
imrnaterial to- anything related to the Applicant’s case. |

Secondly, to the extent the Applicant relres upon an allegatlon of newly dlscovered evidence
to show good cause for penmttmg him to pursue this successive application for post-conviction
relief_, this Court finds that the Applicant failed to make the requisite showing that the matter

constitutes newly discovered evidence. There wasno new evidence presented in this case that was

' , not avallab]e to the Applicant through his prior applications where the allegations could have been

fully explored

Third, withregard to Chyenca Dixon’s testimony, _thie Court heard her testimony about how
she was treated by law enforcerner1t when she gave her statements, and notes its concern about
rriaking sure the justice system is fair to everyone, including victims. Nevertheless, this Court also
finds that Chyneca Dixon_wés available to the Applicaﬁ't during the time he filed his prior PCR
applications and state and federal habeas corpus actions. Chyneca Dixon testified at the hearing

under oath that no one ever contacted her about testifying at-trial, or about anything related to this

#/f | : | 18
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case. This Court finds her testimony to be filse, particularly in light of Solicitor Thornpson S

testlmony The Sohc1tor subpoenaed Chyneca Dixon for tral: Chyenca Dl\Ol’l also came fo the

4 Sohcltor s Office to give information to Solicitor Thompson and she was prepared to test1f3 at trial.,

‘The subpoena and Solicitor’s Thompson’s notes from the meeting With Chynéca Dixon were
admitted as oart of the record and testified to by the Solicitor. The Applicant was not misled as.to
the av a11ab1hty of Chyneca Dixon or as to the circumstances under which her staternent was
obtamed

Fourth, this Court finds that the Applicant’s allegéttion regarding the palm print is not

material or relevant. The Applicant has presented no evidence showin ghow this evidence is material

o the Applicant’s guilt or innocence, particularly in li ght of the Applicant’s decision to plead guilty.

~ Finally, this Court finds that defense counsel’s test1rnony is credlble According to M.

D’ Agostino, the Applicant pled guilty” because all three of h1s .co- defendants gave statements

admitting their guilt, pled guilty, and agreed to testify against him. At the Jackson vs. Denno . -

’ hearing, the court ruled the Applicant’s statements would be admissible at trial The Applicant had

knowledge of all of this evidence against him at the time he pled gu11ty Notably, Chyneca Dixon’s
statements, whether obtained through coercmn intimidation, or othemnse were not self-
1ncr1m1nat1ng and did not identify the Applicant as the shooter, although she later told Solicitor
Thompson that the Applicant admitted to her that he shot someone. Therefore, any coercion or
intimidation that may have accomp'anied ChynecaDixon’s statements to law enforcement was nota
significant factor in the Applicant’s decision to plead guilty.

‘Mr. D’ Agostino testified that his investigator served a subpoena on Chyneca Dixon regarding

Wl o



5 X
QXY Lo gy

" Bty s

the trial, and thus he had no trouble finding her. Chyneca Dixon was certainly available and hes -
been available, and the Applicant has failed to show any reason why he could not have called -
Chyneca Dixon as a witriess at his prior PCR hearings.

‘Therefore, this Court finds that the current application for post-conviction relief must be
summarily dismissed, first, because it is successive to the Applicant’s prior applications for posi-
conviction relief aﬁd other action challenging the conviction and sentence. S.C. Code Ann. §17-27- .
90 provides that:

All grounds for relief available to an application undet this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in

the conviction or sentence or in any other proceeding the Applicant =~
has taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a.ground for relief asserted which

for sufficient reason was not asserted or was inadequately raised in

the original, supplemental or amended Application.

Successive applications are disfavored, especially when the grounds raised could have been
I'a.lbed in the 1n1t1a1 apphcatlon Tllleyv Stat ,334S.C. 24 432 8.E.2d 689 (1999); Aice v. State,

305 S.C. 448, 409 S.E:2d 392 (1991), and the burden is on the Apphcant to establish that any new

ground raised in a subsequent-apphcatlon could not have been raised by him in a previous

| application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 3055.C. at 448,

4(.)9. S.E.2d at 392; Armnold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). The
prohibition against successive actions includes federal habeas corpus petitions or “any other
pf;)_ceeding taken té secure relief.” Id.

An Applicant requesting a new trial Based on after discovered evidence must
establish that the eyi,dencé:

1
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(1) Is such as would probably change the result if a new trial was had; (2) Has %% yzﬂg(
_ been discovered since the trial; (3) Could not by the exercise of due diligence

have been discovered before the trial; (4) Is material to the issue of guilt or

Innocence;, and (5) Is not merely cumulative or impeaching. State v. Mercer, 381

S.C. 149,672 S.E.2d (2009); State v Spann, 334 S.C..618, 513 S.E.2d 98 (1999);
- Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993); State v. Kelly, 285 S.C. 373,

_)79 S.E.2d 442 (1985).

This Court finds that the Applicant has already presented this newly diséévered evidence

claim that Chyneca Dixon’s statement to law enforcement was given without her mother present‘as a

result of coerci’on and fhréats by law enforcement. The Apphcant has also already raised the

allegat1on that the palm print lifted from the victim’s car does not identify him as the shooter. The

Applicant continues to repeatedly pursue these claims which long ago ceased to constitute newly

diécovered é‘»;idence within the definition of the term ‘and which have been decided adversely to him

- in _previ.ous actions. No item of evidence has blaen diséovqred since those earlier proceedings that

~ could not have been discovered at the time of the Applica;lt’s first PCR action. Uﬁder the rules

govémin g state post—;:onviction relicf ‘act.ions,\the Applicant is foreclosed from relitigating this claim

that has been decided previously. Tilley, v. State, 334 S.C. 24,432 S.E.Zd'_689 (1999); Aice v. State,
305 5.C. 448, 409 S.E.2d 392 (1992). -

- Therefore, this Court finds the Applican{ has not provided sufficient reason why he should be

. aBle to liti gaté the newly diécovered evidence clairﬁ or any of the other allegations presented in this

third application for post-conviction relief. The application for post-conviction relief must be

dismissed because it is improperly successive to .the prior applications. or actions and is barred by
S.C. Code Ann. §17-27-90. |

This Court finds that this application for post-conviction relief must also be summarily

,f/?_/ : . 21
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dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction Pro cedure
Act. S.C. Code Ann. §17-27-10, et. seq.
S.C. Code Ann. §17-27-45(A) (2003) reads as follows:

An'application for relief filed pursuant to this chapter must be filed within one year
after the entry of 2 judgment of conviction or within one year after the sending ofthe
remittitur to the lower court from an appeal or the filing of the final decisionupon an
appeal, whichever is later.

Also, S:C. Code 17-27-45 (C) (2003) provides:

. If the applicant contends that there is evidence of material facts not previously
presented and heard that requires vacation of the conviction or sentence, the
application must be filed under this chapter within one year after the date of actual
discovery of the facts by the applicant or after the date when the facts could have
been ascertained by.the exercise of reasonable diligence.

Th‘e South Carolina Supreme Court has held that the statute of limitations shall apply to-all

'applicatioﬁs filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offense he challenges in this Applicatiqn inJuly 1999. The Supreme

Court's decision was filed, after the Applicant's unsuccessful appeal. The remittitur was i1ssued on

. January 9,2001. The Appliéant was therefore required to file his application before January 9, 2002,

‘This Application was filed on January 9, 2009 and amended on May 19, 2009, which is more than

seven years after the expiration of the statutory filing period.
Moreover and to the extent the Applicant contends that newly discovered evidence should

pérmit him to pursue this untimely post-conviction relief action, this Court finds that S.C. Code Ann.

'§17-27-45(C) requires that all newly discovered evidence claims be raised within one year after the

actual date of discovery of the facts giving rise to the claim by the applicant or after the date when

the facts could have been ascertained by the exercise of reasonable diligence. This Court finds that,

74

g

77



based upon the record before it, the.Apphcant was aware of and has pursued the basis for this claim
beginning in July 1999. This Court finds, altemative]y, that upon the exercise of due diligence, the -
Applicant could have ascertained.the facts well in excess of one year prior to filing this current
applicatien. He has not presented an item of new evidence and has not established that he could not

| have'ascertained the matter in a timely manner. This Court finds that newly discovered evidence has.-
not been timely asserted in this current applicafion for post-conviction relief, and that the all egaﬁ' on
provides ﬁo.basis to permit the applicant to pursue the current action.

A motion for summary judgment may properly be used to raise the defense of statute of

Iim&atioﬁs. McDenn-ell v. Consolidated School Distriet of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1 994). In additi_on, S.C. Code Ann. § 17_.-27—70(0) authorizes the Cou-r_t__tgm‘_‘grant’amotion by either
party for summary disposition of [an] application when it appears from the pleadmgs .that thereis
. no genuine issue of material fact and the movmg party is entl;cled to Judoment as a matter of law.”
Therefore, this Court summa_rily dismisses the‘ apph'cation for post-conviction relief for

_ successiveness, and for failure to file within the tifne mandated by the Post Conviction Procedure
Act, Thi’s Court also ﬁnds that there is no newly discovered in this case.

ThIS Court further finds that the Applicant has had ample opportunity to present hlS case.

. The Apphcant has already litigated or had the opportumty to litigate all the claims he presents in this
apphcatlon The Applicant continues to rajse the same groundless claims by repeated collateral
attacks on his conviction. The plublie interest in finality of judgments requires that litigation must
eventually come to‘ an end.. As aresult and pursuant to this Order, the Applicant is prohibited -fro&l »
filing another post-conviction relief application allegiﬁg aﬁy gTeund raised n} this application, any

grounds raised in previous applications, or any allegations that could have been raised previously,

7.5 S . 7



CONCL.USION
Based on the foregoing, this Coﬁrt finds and concludes that the application for post—
conviction relief must bé surﬁmaﬁly dismi_sséci because it was filed beyond the applicable s tatute
of limitations, and becaqse it‘ is an impropver successive actibn. Furthermore, 'tile Applicant ’s‘
allegations and festimony in support of are not newly discdvered evidence. Accordingly, the
‘applicatibn is dismissed with prejudice.
This Court advises the parties that in order to secure the appropriate appellate review, -
| ridticé of appeal must be served and filed within thirty (30) days after receipt by counsel of notice
of-ent'ry of this order. See Rules 203 and 243 of the South Carolina App'ellate Court Rules. This
- Court notes tﬁat post-conviction relief counsel must advise an applicant of the right ,té seek

appellate review of a post-conviction relief order. State v. Bray, 366 S.C. 137, 620 S.E.2d 743 ‘

(2005). Also, pursuant to Austin v. Sfate, 305 S.C. 453,409 S.E. 2d 395 (1991), an applicant has -

‘aright to an appellate counsel’s assistance in seeking review of the denial of post-conviction -
relief. Rule 71.1 (&), SCRCP, provides that if the applicant wishes to seek appellate review, post-
conviction relief counsel must serve and file a notice of appeal on an applicant’s behalf.

IT IS THEREFORE ORDERED:
1. That the application for post-conviction relief must be dismissed with prejudice;

2. The Applicant is prohibited from filing any future application for post-conviction
' relief that raises the same grounds raised in this action, any grounds raised in a
prior action, or any allegations the Applicant could have raised; and

2. The Applicant must be remanded to the custody of the Respondent.

P
ANDIT IS SO ORDERED thls day of Q@W«fw’ 20097

\/
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Now Com é§ ARtonio
Honorable Court on a motion to
Civ.Proc.Rule

- 0 D ,-," -
matter moving this Reconsider

.rAlter and Amend Judgment pursuant to S.C.R.
This motion arises from an Order denying Petitioner's

52(e).
This. court entered its

Rule 59(e),motion filed March 25,2015.
order April 20,2015 and received by petitioner April 30,2015.
See Attachment (1),(1l)(a) and (1)(b).

;;‘is,aéked that .this Honorable Court reconsider,alter and

'cnd its Judomenf_ano grant an evidentiary hearing on Gordon' s
«E.2d 395 (1991) claim. This Court found

-~
am

Austin v. State, 409 S

that. Gordon had a full and complete post-conviction relief

Antonib Gordon v. State,2008~cp~46-4951 after Gordon v. State,
2006~-cp-46~0010. Petitioner asserts he "did not" discover that

counsel failed to file a Rule 59(e) motion and notice of appeal

at his reguest until "after" gordon v. State,(4951) was complete

with a ruling.cee Fnl Therefore, his Aus;in,oﬁpra, claim couls
not have been raised in Gordon Ve State,(4951) Tilley v. State,

432 S.E.2d 689 (1999).

Matter of fact the one. ycar statuté of limitation for post—
conviction 'is not applicable ko appeals filed pursuant to Austin
,supra,‘under S.C. Code Ann § 17-27- -45(a)(supp.2006). an
"appllcatlon for relief must be filed within one year after

entry of the judgmént or ¢onviction or within one year after -

Fnl gordon v. Stéte,(4951) became final January 25,2010 and

petltloner last letter addressed to counsel was July 18,2010.See
Attachment (c)(3) attached to Rule 60(b)(5)-Austin filed March

9,2015

io cordon, thes petitioner in the above captien

CAROLINA IXN TEE COURT OF COMMON PLEAS <:A@Tp—@%g

COUNTY OF YORK | SIXTEENTH JUDICIAL CIRCUIT M
Antonio Gordon, #2597 Case No: 2006-cp-46-0010 .
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the seﬁding'the.remittitture to the lower court from an order %Q

of an appeal or the filing of a final decision upon an appeal, [6

which ever is later. Austin appe2als are considered "belated
appeals” ané are used-to:rectify unjust procedural defects
such as when an attorney does not file a timely appeal.See
Hope v. State,492 8.E.2d. 76 (permitting a'belated notice of
denial of a PCR - .

appeal pursuant to Austin in 1992 from a
application in 1989). '
Gordon's. 2ustin appeal is attacking the PCR procsdural
used in his case,not the merits of his sentence so the one
year statute of limitation § 17-27-45(a), is not applicable.

Petitioner further asserts that his Austin claim must be
n

0}
e

dered as a post-conviction relief application pursuant
n

CO
to Hendrick v. State,692 S.E.23 892 (2010) and Austin v. State,

upra,where his original habeas corpus was treated as a post-

n

(9]

which is law of the casa.

onviction relief application.Sse Attachment (c¢) (Letter from
lerk)

(@]

T

G its judgment.

{

rx h
this Court reconsider,alter and ame
t

{

n
his cour: reconsider,alter.
t

It is respectfully asked that.
and amend its judgment and grant

petitioner an evidentiary

hearing on his Ex Parte Eollman,60 sS.E. 19 (1808) claim where

he court held the "constitutionality of a.statute under which

T

a défendant held in custody may be tested on habeas corpus. "See

fn2 As Petitioner will point out that S.C. Codes Ann § 20-7-
6605(1) (supp.1998) Titled Defined "[Clhilg" statutory is

unconstitutional under S.C. Const Art I.,$ 2 ang the

l14th amendment to the United States Const because it is
"arbitrary and unreasonabla" whereas in [arbitrarily] *“[e]lxcluga®
class A,B,C, or

sixteen year old children's charged with a

a
D felony as defined in section 16-1-20 from the Gdefinition

Fn2 Petitioner asserts this claim should be considéred under
S.C. Code Ann § 17-17-10-17-17-200 (supp.2014) pursuant to
Hendrick v. State,supra,,S.C,'Const.Art V.,$ 4 "subject to

the statutory law, the Supreme Court shall make rules governing
the practic¢e and procedures in all such courts. Marrochlis,LLc
v. Derrick,682 s.r24. 301.(2009). A civil procedure may not
limit the provisions of a statute. See Hendrick,supra,; (Where,as

here,the'General Assembly has provided a sgegific procedure
to be followed in PCR cases,and .that method is inconsistent

with the more general procedure of SCRCP,the statutory procedurs 4‘
must be followed). :
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of béing a "[c]hild" and a "[plerson]"” und=sr family court's
exclusive original jurisdiction as those "similarly situateg™

class 2,B,C,

less than seventeen years of dage charged with a

or D felony as defined in section 16-1-20. This is inconsistent
with rudimentary demands  of Jjustice and renders

there is no rational

the provision

"fv]oid" and constitutionally defective as

justfication for singling out children's "sixtes=n" years of

age charged with a class 2,B,C, or D felony as defined in section

16-1-20 from ths definition of baing a "[e]hild" and a "fp]=”son"

‘under family court's exclusive original jur1501c ion as those

less than seventeen years of age charged

"similarly situated"

with a.class A,B,C, or D felony as defined in section 16-1~

20. Thus in violation of the equal protection and due process

clauses of the 14th amendman: of the United States const and

£ 8.C. Const.Ssea Fnz marley v. Xirby,245 3.2.28
b4

o
S.C. 1878) (211 persons similarly situated should be treatsd
B e

04
like);Rarbiar v. Connolly,112 U.s. 27 (1885) (same);Central
irelines,INC v.. US,138 F3d 222 (8th cir. 1288)(Egqual protection

e
clause prohibits goverment officials from selectively applying
law in discriminatory manner). as well in violation of Cordon's
fundamental right to equal protection of the law under s.C.

Const Art I.,§ 2 and the 14th amendment Lo the United States

Const
Therefore,the unconstitutional provision deprived the York

County’ Grand Jury of its jurisdiction and renders Gordon'
indictmenLa a nulllty void ab initio pursuan* to State v. McClure

'282 s5.E.24 158 (s.C. 1982) (No 7nalcum°n S5 may Y2 true billag

[

when c1rcu1t courc lacks . jurlsdchlon) and the conviction vo

id
“ab 1n1flon and a nu111ty pursuanc to State v. England, 245 g. B24
ve

608 (1978) (Defendanf was a person under family court exclusi

Jjurisdiction and since jurlsdlct1on had not been rellncu1shed

by famlly court; General Sessions lackmo 7UflSdlCulOﬂ)/ and

the term for which Gordon could lawfully be held under family

court's Fjurisdiction has "[elxpired" thereof mak1n~ his cust od
Yy

unlawful pursuvant to Kent V. United States,382 U.s. at 556

(1966) (Juvenile defendant can be detained only until he's



[21]). Therefore,Petitioner asserts he's being helé i

n 3 3
0]
o
(=N
[ ]

b
custody unlawfully in violation of his fundamental co
sS

rights to -equal protsction and due procse of law und

§ 3 and the 14th amendment to the Unitad

Const Art I..

'
oo
f1nS

const.See

Yowzvar,this court found Ihat this claim has beszn c3iszed
and CTe2cided sgainst petitionzr in his original habeoas corous
filed Januszcy T,2005. Pstitionsr zssarhs that at pazs 24 of
115 original haoezs corpus he asserted "Gsnsrczl fzssiocns”
Tagkad “yrisfizzion in accepiing his guility 2lesz whars
surisdiczion n24 nct. Bzen rol 3q;15h95 Sy family cours whic
nis guilty 2l2a was accepied in violation of ais duz gprocass
rights. Thus itis guite.clear :tha: Gordon "&id not" [(test zhe

zonstitutionalisy] of sackion 20-7-5305(1) ,sunra,which hs is
2218 in custody undar and e "GiF asct test tha lawfulness

of iz "zusiody" in his original habeas cocspus. Tos clezrs s“har
Gorcon 4id a9t even mention ssction 20-7-5305{1),supra,which
SO0 s posizion that the sald heszin "“urisficrzioa™ clai.ag

} } ~ = Y N N P Y o = =y
claim mention a%t page 24 of his original haheas.S2z 7n 3
Therefoce,,. Gorddn asszcis his claim thas she constifuticnalicy
“atute undar wilch e "e2ld in "custody™ can b2 raised for

Fnd Lack of subject matter jurisdiction or jurisdiction of
.the cause can be raised at any time.See State v. Funderburk,191
S.E.23 520 (s.C. 1972) ' '

Fn5 Petitioner asserts because when he filed his Habeas corpis’
and it was recharacterized and filed as a post=-conviction.See
Attachment (2)(a),supra,which is law of the case ,that this —
current habeas corpus under Ex Parte Hollman,supra:;is not a
successive action. s -
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DID GENERAL SESSTION COURT L.ACK JURISDICTION IN ACCEPTING PETITIONER
GUILTY PLEA,WHERE JURISDICTION HAD NOT BEEN RELINQUISHED BY THE

FAMILY COU.RT. . A/H’MI’\M&’\J‘( < C,>

(D.5.C.1994),at 362 the court held,this court beleives that these factors provided
excellent‘general.guidance quoting the eight factor's in Kent,

Howéver,a'juvenile waiver hearing must measure up to the essentiaj.bf Due .
Process and Fair Treatment.Application of Gault,387 U.S, 1,30,87 S.Ct;1428,(1967),
- Quoting from Xent v. Unitad States,86 S.Ct.1045 (1966)."fent and Gault make it

unquestionably clear that Juvenile Court proceedings that effect a. Young person's‘ :

substantial righfs must measure up to the essential of .Due ProceSS_ and fair
treatment.Kemplen v, Maryland, 428 F.2d.172 (4th Cir;1970).However,in Shaw, 274 S.C..

ensure that each "child" receives such process,

In the ca'se at bar the petitioner was sixteen.ye'ars of age and wag tried as an
adult without the ability to go before a Family.Court Judge,tb de_termine whether
_pétitioner wou‘id be waived up to be-tried asa Juvenile or an adult.Petitioner f-

- urther contends that he received violation of his Due Process right where



S

Tn The Court f Commen Plens 1%/ |

N O aou T |
- ) Sttt Judicl e

County of yony |
Antonis Gandon ® 25010¢, 5

. 'I\ng;,\ N
L0se o+ 90la 46 -0010 %-\\@ v@@

| Petionan, - : o : .
. Whdautof Antorid Codnr T Supitnd ¢ his
Stacke of South targling ) Rule 54 () motin

Rt apondent. |

Lo Anicni Gondon hereby dedlares s Tn Lonenster WurtY 8.L. that

b Tvecieved Judae HOes onder entered Mach % apis enting Rule @0 [b) (5)- Austin
Motitn 00 Mnch 1918015 and T Sled n Rule 58(e)y mekion Mardh 98 1 15

@) T recieved Judte Hall trden dending Rule Al e)i motion dn Amnil 3014015
avd filed my Rule. S8(e) mokien o N dpis. |

) T dul not diseover that counsel failed 4o Ble o nehice of Qoveal unhl aflep
Condon ve dtgie s (4951) Was tomplete when T called the S G duPreme Coont
Ond 8¢, Court of Aopesls 05 o concern fomiN member on @ cellPone 201

- Dok i fold there was 1o apsent on e | o

) ok aoent the conshhuRonality of Stetion 20+ 7- s 0 Clav tn mY. gl
Plendng, - - |

(50 Judee Hall Order entered Aenl 2012015 Wiy Mailed To Perey Correchional Tnstiubion ond recieed
On #rril 23 ADIS uihen Covdon s Houed o Rersha Conechioned Tnst and recieved gy o
oec] 38, 2015 ot Wenshaw €T cnd Gordon recieped it Reril 30,2018,

A .

T oot she sy 1 e e onder dhe el of periey |

Buwirn 10 and Substribed before me y oo
Mis = dosol Moy . U s o)
Antonid Gerdont 259409

Nobry: _CoMhure Q. Omee—

T .
L3515 2 8an H—
CEAPL LT s 13

< a
FIRT Y E-""G"\:'?m“‘f'"ﬂ PR Tarar
AidEEE 7 .
Vs 2018

g




- | . D
ST O SOt CIVaed, In The Count OF Commen Plead g gy
Countt oF orh | | dkveenth Judrcial Civcuit 4/ |
fntonio Gondn, #234748, Cose N0 dtb-cofb-coic gjo/l
Petitioners ) |
N . cenfificale of Seovice
Jlete of South Cardlings )
Restindent. )

Iy Anienio Gondon Cenhi B T have Seoved Pekibionees 'Ru'ia 59 ¢e)
SiCeRCive Poc Rule S0 Mok dn osepsing Cﬂumel ot

-~ Atlorney Gereral office
Panlet Anne. Mc Mathan
Columbin) S 443111549 -y,

oY deesaiting 0. Cord i the mail thi _gﬁdm of M 015 wath Suffiient Poase.

/) 4.7Lf/n14 /joa (0

48 Geldming, Hu
hershaw ’SL 90077




TO:

FROM:

XX

OFFICE OF _
CLERK OF COURT < Ma chang nyr (¢)

DAVID HAMILTON }
POST OFFICE BOX 649 :
YORK, SOUTH CAROLINA 29745 M

(803) 684-8507 | .
7 | | Q\Qkéﬁo

Antonio Gordon 6

DAVID HAMILTON, YORK COUNTY CLERK OF COURT '

POST CONVICTION RELIEF °
WRIT OF HABEAS CORPUS

appointed attorney.

All PCR’s ar-e scheduled djrectly by the Office of the Attomey General, you may contact
them at: PO Box 11549, Columbi_a, SC 29211,

When filing your PCR application be sure to complete the verification form in full, otherwise
the document cannot be filed in our office,

When requesting transcriptsvfrom your proceedings you‘will need to contact the South
Carolina Court Adnministration, 1015 Sumter Street, Suite 200, Columbia, South Carolina

You have filed a PCR application and requested ihat an atforney be appointed to represent

you. Please be advised that pursuant to a memorandum issued by Chief Justice Toal dated
January 12, 2004 the Clerk of Courts office is not to appoint an attorney until directed to do gq.
by the Office of the Attorney General. ,

Your PCR was filed on . and is being processed; -
Reqliiresloriginal signaturé on filings

Must have “Application to Proceed Without Payment of Costs and Affidavit in Support
Thereo'f “ signed and notarized before application can be processed.

Other You breviously filed the same type of motion and an order was signed denying that
motion, furthermorev an Order Restricting Future Filings is in place therefore our office is
returnin i '

g your motion, -

% If your papef;;vork has been returned by our office, please address the checked items and return to our
office for proper handling, *** _ '

York County Clerk of Court
P. O.Box 649
York, SC 29745
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REMBERT C. DENNIS BUILDING  « POST OFFICE'BOX 1349« COLUMBIA, SC29211-1549 » TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283

ALAN WILSON

ATTORNEY GENERAL

March31,2015

Daniel D. Hall! . F\ b
Presiding Judge ' ‘ \<\\”}
'1675-1J York Highway , v

York, SC 29745

Re:  Antonio Go_r‘d.on, #259798 vs. State of South Carolina \ A
2006-CP-46-0010

Dear Judge Hall,

_ The State is in receipt of Mr. Gordon’s “Motion to Reconsider, Alter, and Amend
Judgement Pursuant to S.C.R.Civ. Proc. 159(e)” and “Petition for Belated Notice of Appeal &
Habeas Corpus.” However, this case was fully adjudicated. complete with an Order granting a
Rule 60(b) motion. -Applicant then had a second PCR action, complete with a full evidentiary
hearing (2008-CP-46-4951) and an appeal. First, as this case has been fully adjudicated, the
State does not intend to respond to Mr. Gordon’s 2015 motions. Second, as per S.C.R.Civ.p.
59(e) mandates, the motion be made “not later than 10 days after the receipt of written notice .of
entry of judgment.” The State’s position is these motions are untimely at best and do not merit a

2 formal.response unless direct by this Court. Thank you for your time.

Resp.egt_ﬂLHL. T
/./," — /’. ,,,,,, -

| .~ -I. Rutledge Johnson—
o ) ' _ ._—Assistant Attorney General

Cc:  Antonio Gordon #259798
 Perry Correctional Institution
430 Oaklawn Road '
Pelzer, SC 29669

David -Hamilton
Clerk of Court
P.O. Box 649

* The Honorable John ‘C. Hayes, I1I was the plea judge.
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4 . . . ) ﬁ/
' Transition Unit Summary Recommendations 4&9£Le?5£2§/

MIS4#: 146096 SSN: N Medicaid #: _
Last Name: = GORDON L First Name: ANTONIO

Program Recommendatiors: ALCOHOL/DRUG EDUCATION/ANGER MANAGEMENT/iMPULSE
CONTROL /VALUES CLARIFICATION/CONFLICT RESOLUTION

Medical: ALLERGIC TO BEE STINGS .

current Medications: ,

Limiting Physical Condltlons PASSED HEARING. 20/20 VISION

Treatment Needs: : \

J.imiting Mental/Psychologlcal Conditions: FULL SCALE IQ: 68

lecommendatiorns: —/’//’f____d_,_é

Special Needs: . ' : ‘

504 Requirements: INDIVIDUAL/GRQUP COUNSELING

Education: (see attached class schedule).  Chapter I eligible:
READING LEVEL: 4.2, MATH LEVEL: 3.6

Special Educ. Placement: .

Speech Screening:

Interim IEP:

iTo~ nr-si—\ -

Dccupatlonal Interests: AUTOBODY : .
Zomments: HAS SMOKED MARIJUANA IN THE PAST. VERY EASILY ANGERED HAS ASSAULTEL
A POLICE OFFICER AT YORK COUNTY ALTERNATIVE SCHOOL. PRIOR MENTAL HEALTH -
- COUNSELING. 4 : s
iCURRENT OFFENSE: PETTY LARCENY
rility Assignment: NORTHEAST CENTER
PAROLE GUIDELINES: 1-3 :
‘1 Bk /CATEGORY: 9/VI
CAONL ASSIGNMENT: 9TH
SUAFFING DATE: 10-16-97
speuial Program Eligibility:
rarele Guidelines: Next Staffing Date:
SUBCI.ASS: NO ,

ﬂn%mo C‘fb(\é@‘\ - 10 ~/¢-Cy

Juvenile Signature o . Date

e 0l @i 10 L, | 10716~ 97

Chairperson Signature Date

&

—_———— kKRR K e
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S.C. Department of Juvenile Parole' —
Institutional Board Report’ /)%5r”
January, 1998 NS

Name: Gordon, Antonio _ ‘ MIS#: 146096

County: York . _ Institution: NEC
I. . Treatment goals and summary of progress since commitment:
- 1. To learn to control anger and impulsive behaviors
2. To acknowledge and respect authority, rules, and laws
3. To avoid negative peer influences
4. To accept respon31b111ty ‘for his own actions and thelr

consequences

"Mr. Gordon is at the maximum guideline of a 1-3 month , ,
guideline indeterminate sentence for Petit Larceny. He admits to
the offense but still has some difficulty accepting full
responsibility for his own actions. However, he is demonstrating
considerable progress in the area of controlling his temper when
he is confused or frustrated or angry. And he has shown more and
more lately the maturity to seek out the appropriate resources
(that being me, in most cases) for getting his needs met and his
questions answered. When he first appeared on my caseload, he
had little patience and seemed to believe that intimidation or
implied threats - and ‘sometimes whining - were the best methods
to use to get what he wanted. He has impressed me lately,
however, with his apparent. understanding of the more appropriate
ways to get his needs met. :

~ He has been.an active and on-track participant in a couple
of -psychoeducational social work groups, and he has evidenced an
increased ability to follow logical trains of thought. Most
importantly, he seems to know the difference between the outcomes
of socially and 1ega11y acceptable behaviors as opposed to their
opposites. -

I1I. Disciplinary reports since last parole review:
None that have been brought: to my’ attentlon

I1I. Release recommendatlon' YES XXX : NO
Rationale:
So long as he is able to maintain a positive frame of mlnd
Antonlo seemns to bengepable of returning to the communlty and

life and contlnulng to ; preferably,*he
would have both. It is also essential that Antonio avoid
negative peer influences in the- community, as he - is deflnltely a
"follower" and easily influenced.

Phillip A. Desilet, LMSW,. SW IV  June Beasley, LMSW, SW V Date
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The Supreme Qﬁuurt of South Carolina

Antorﬁo Gordon, Petxf fo;ner,
é .

, ‘§

V. ri

~ State of South Carolin 1,,Respondent.

Appellate Case No. 2018-001593

' ORDER

i
i

e e € T Y

Petitioner has filed a Petition for ert of Habeas Corpus and Motion for Re-

~ Sentencing Pursuant to 4iken v. Byars 410 S.C. 534, 545, 765 S.E.2d 572, 578,
(2014) (befme a life without parol) sentence is imposed on a juvenile offender, he
must receive an individualized hearmg where the mitigating hallmark features of
youth are fully explored). He has also filed a request for declaratory judgment on
the ground that he has been demedihls constitutional rights because he is not

. permitted to raise allegations of 1néffect1ve assistance of prlor post-conviction
relief (PCR) counsel.

|
i
{
|

Sy ndy

" Petitioner was not sentenced to I1fe“ w1thout parole; therefore, he is not entitled to
resentencing under Aiken v. Byar sl gee State v. Slocumb, Op. No. 27877 (S.C.

Sup. Ct. filed April 3, 2019) (there»ls no prohibition on imposing aggregate

* sentences on a juvenile that amoutt to a de fucto life sentence). As to Petitioner's -
-allegation in his declaratory Judgment action, the argument Petitioner alleges PCR
counsel failed to make has been made to and rejected by the circuit court and this
Court on several occasions. See szpson v. State, 329 S.C. 43, 495 S.E.2d 429
(1998) (matters cognizable under the PCR Act cannot be ralsed in a habeas corpus
action). :

Because Petitioner has not shown & denial of fundamental fairness shocking to the
universal sense of justice, we denﬁ hlS request for a writ of habeas corpus. See
Gibson v. State, 329 S.C. 37, 495° 3 E.2d 426 (1998) (a habeas corpus petition must
support the requested relief and m st make out a prima facie case showinga -

PSR
B S S S

e ot



" constitutional violation, which, in th

fairness shocking to the universal senéeE of justice).
, i

 RonS”

elsétting, constitutes a denial of fundamental

1

T )

.f Columbia, South Carélina

-June 20, 2019———=7

cc: .
Alan McCrory Wilson, Esquir
Antonio Gordon, 259798

St e s s s dea etk vy o

$ Cas et
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The Supreme Court B

AL

- Antonio Gordon, Petitioner,

V.
State of South Carolina, Reéponjd}%jnt.

Appellate Case No. 2018-001593

X
R (3
m
13

ORDER |

3
i

By Order dated June 20, 2019, this Court denic.;!g:'l Petitioner's requests for habeas
corpus and declaratory judgment. Petitioner his now filed requests for rehearing

b :
and rehearing en banc. The requests for rehea}'%ng are denied.
- E

CJ.
1.
J.
T
(
{ I,
- Columbia, South Carolina o

* November ﬁ, 2019

CeC.
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STATE OF SOUTH CAROLINA. IN THE COURT OF GENERAL SESSIONS
County of York, Sixteenth Judicial Circuit .
State'of SouthCarolina. Criminal Case No: 98-GS-46-2847;2849;285i'
V. NOTICEAND MOTION TO VACATE CONVICTION AND

| SENTENCE BASED ON “LACK OF SUBJECT MATTER JURISDICTION

ANTONIO'GORDON |

Defendant

To: The Honorable Walter William Thompson, Assistant Solicitor

YOU WILL PLEASE TAKE NOTICE that Defendant Antonio Gordon, alsoreferred to asthe Movantin this
matter, Pro Se, will move before the presidingjudge of the captioned Court, notearlier than ten, (10)

- days after service of this Notice and Motion, unlessa different periodisfixed by an order of the Court,

for an orderrVacating the Judgment of conviction and sentence thatwere entered by the Honorable

John C. Hayes, lil, in this matteron July 19, 1999,

The grounds for this Motion are as follows:

On July 23,1998, the Defe ndant wassixteen years of age when he was foundviolatinga crirninai
law and taken into ”Famlly Court” custody based on probable cause. See Attachment (A) Pages 80 Line .
16-pg.83 Lone 16- pg 88 Line 24-pg 89 Line 10 (Pre Trial Transcript Detective John Thickens Testimony);
Attachment(A) Pg208 Line 19-24 (Pre Trial Transcript Captain Charles Cabiness Testlmony),nttabhment
(A) Pg 138 Line 11 Pg 139 Line 1 (Pre Trial Transcript, Trial Court denying motion to suppressfinding
there was probable cause to make a warrantless arrest). See Fnl The record in this case also
demonstrate law enforcement did notify the Defendant parents according to statutory law. See
Attachment (A) Pg 144 Line 16- Pg 146 (Pre Trial Transcript, Trial Courtfinding Defendant parents were
notified UnderS.C. Code Ann 20-7-7205(A) (Supp.1998) Titled “Taking a Child into Custody” statute.and
danled counselmotion to suppress the Defendant confession).




Fn1 Approximately 6 to 8 hours after the Defendant was taken into custody he appeared before a city
recorder and signed an arrest warrant formurder Attachment(A) Pg 89 Line 13- Pg 90 Line Z2. On July
27, 1998, the Defendant were served arrest warrants for 2 counts if attempted armed robbery,
possession of a weapon during the commission of a violent crime, possession of a pistol by a person
under twenty one, criminal consplracy, The Defendant was appoint Dan Agostino Esq.

1

On October 19,1998, the York County Grand Jury did during a time “FamilyCourt” retained
jurisdiction, True Billed indictments for murder, 2 counts of attemptedarmed robbery, 3counts of
‘possession of a weapon durlng the commission of a violent crime, possession of a pistol by a person
undertwenty one, criminal conspiracy and carjacking. See See Attachment (B) Pg225-247 (indictments).

On July 16 1999, aftera Jacksonv, Denno hearmgthe Defendant pled guilty to the true billed
indictments in General Sessions Court “without Family Courtfirst providing a hearing, notice, counsel
and a statement of reason in a order transferring it’s first attached jurisdiction”.OnJuly 19, 1999, ‘the
Honorable John C. Hayes, Il sentenced the Defendant to 30 years for murder, 5 years foreach
possession ofa weapon during the commission-of a violent crime, 5 years for possession ofa pistol bya
personundertwentyone, Syears for criminal conspiracy, 10 years for each attempted armed robbery
with one of the 10 years ran consecutive tothe 30 year murder charge and the carjacking was .
dismissed. See Attachment (B) Pg 225-247 (Warrarits, Indictments and sentencingsheets). Beeyingd

ARGUMENT

The jurisdiction of a court over the subject matter of a proceedingis fundamental. Andersonv.
Anderson, 299 5.C. 110, 115, 382 S.E. 2d 897, 900 {1989). “Lack of Subject Matter Jurisdiction may not
be waived, even by consent of the parties, and should be taken notice of by the court” It is well settled
thati issues related to subject matterjurisdiction may be raised at any time. Carterv. Carter, 329 5.C.

355, 495 S.E.2d 773 (1998), State v. Funderburk, 259 S.C. 256, 191 S.E.2d 520 (1972). Furthermore, the
acts of a court with respecttoa matteras to which it has nOJunsdlctlon is void. Funderburk 191 S.E. 2d

at 522.

Itis well established thatin interpreting a statute, the court's primary function is to ascertain
the intention of the legislature. First South Saving Bank, Inc v. Gold Coast Assoc,, 301 S.C. 158, 390 S.E.2d
486 {ct. App.1990). When terms of the statute are not clear and unambiguous, the court mustapply -
them according to their literal meaning. I’d Furthermore, in construing a statute, words must be given
their plain and ordinary meaning without resort to subtle or force construction to limit or expandthe
statute's operation. Bryantv. City of Charleston, 259 S.C. 408, 368 S.E.2d 899 (1988) When a statute is
penalin nature, it must be construed strictly against the State and in favorof the Defendant. State v.
Cutler, 274 S.C. 376, 264 S.E.2d 420 (1980). in construmg statutorylanﬁuages the statutes mustbe read
as.a whole and sections which are apart of the same generalstatuto. y law rnust be construed together
and each one given effect. TNS Milis, Inc v. South Carolina Dept of Recenue, 331.S.C. 611, 503 S.E.2d 471
(1998). A statute should notbe construed by conremratmg on aisolated phrase. Laurens County School
District 55 and 56 v. Cox, 3"8 5.C. 171, 417 S.E.2d 560 (1992).
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The Defendant contends that reading the Children code of laws Act as a whole and each
section given effect the trial court was without subject matter jurisdiction to accept his guilty plea and
sentence him as an adult offenderto aterm of years of imprisonment because when the Grand Jury
True Billed his indictments, the Court of General Sessions did not have jurisdiction . This is a State v.
Funderburk 2595.C. 256, 191 S.E.2d 520 (1972); Statev. McClure, 277 S.C. 432, 289 S.E.2d 158 (S.C.
1982) violation where ourSupreme Court held “No indictments may be true billed by grand jury when
circuit court lacks jurisdiction, since grand jury's jurisdiction is coextensive with criminal jur/sd/ctlon of

court in whichis impaneled and for which it is to make inquiry”.

2.

The Defendant contends that pursuant tostatutory construction and fundame ntal
principle of law “ Family Court” properly acquired first jurisdiction in this case because he wasa person
“less than seventeen years of age” when he was found violating a criminal law and takeninto famiky
court custody/jurisdiction based on probably cause under sections 20-7-7205(A) Titled “Taking a Child
into Custody”; 20-7-6605(1),(2) (Supp. 1998) Titled “Definition”; 20-7-400(A),(1),(d) (Supp.1998) Titled “
Exclusive Original Jurisdiction of Family Court”. Section 20-7-7205(A) provides in relevant part:

When a Child found violatinga criminal law or ordinance and taken
Into custody, the takihg into custody is not an arrest. The Jurisdiction
Of the Court attaches from the time ofthe taking into custody.

Pursuantto the definition statute under the Children code of laws Act section 20-7-6605(2) define the

. Court as.“Family Court” and underthat same section in subsection (1) defineda [C]hild as a person less

than seventeen years of age. Child does not mean a person sixteen years of age or olderwha is

[C ]harged witha Class A, B, C or D felony or a felony which provides fora maximum term of
impfisonmentoffifteen years or more. See Fn2 Our Supreme Court has held “all statutes are presumed
constitutionaland will, if possible, be construed as renderthem valid”. Weaverv. Recreation District,

431 5.C. 357, 848 S.E.2d 760 (S.C.2020).

'Therefore, the Defendant asserts pursuant to statutory construction and fundamental -
principle of law on October 19,1999, when the York County Grand Jury convened upon theiroath and
true billed the indictmentsin his case, “family court still retained jurisdiction” and the later subsequent
event of the Grand Jury could not operate to take away or cust family court first attachedjurisdiction
without family court first having a Kentv. United States, 85 S.ct 1045 (1966) hearing, Notice, cotnsel
and a statement of reason and issuing an ordertransferring jurisdiction to GeneraiSessions pursuantic
sections 20-7-400(A),(1),(d);20-7-7605{1),(6) Titled “Transfer of Jurisdiction “;20-7-6605(1),(2). This is a
Butler v. White, 230 S.C. 279, 95, S.E.2d 496 (S.C. 1956) violation where our Suprerne Court held

.Fn2 . The Defendant also contends the Children cede of laws Act is unconstitutionally vague underthe

due process clauses of our South Carolina Constitution Article orne section 3 and the 14% Amendmentto
p
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the United States Constitution as applied to him because the term “ who is charged” or theterm
“charged” as setforth in section 20-7-6605(1) of the children code of laws act does not setforth the
properstandard for adjudication as applied to him when he was sixteen years of age whenhe was found
- violating-a criminal law and taken into family court custody/ jurisdiction based on probable cause under
sections 20- -7-7205(A);20-7-6605(1),(2);20-7-400(A),(1),(d) and the Defendant contends as a matterof
constitutional law his conviction underit is not merelyerroneous, butlllegaland void. Ex Parte Siebold,

100 U.S.371-77 (1879).

3.

“Oncethe jurlsdlctlon ofa court attaches, the general rule is that it will not be ousted by subsequent
events, this is true even when the events are of such a nature that would have prevented jurisdiction
“from. attachmgm the flrstlnstance” In Williams v. State, 459.S.02d 777 ( August 29 1984) the
‘Mississippi Supreme Court held in a juvenile case similar to Gordon that “Jurisdiction once acquired s
not defeated by subsequent events even though they are of such a character as would have prevented
jurisdiction from attaching in the first instance. Circuit Court' sjurisdiction based on juvenlle defendant
indictment for murderwas not lost by acceptance of her plea to manslaughter eventhoughthe offense
~ of manslaughterwould not ongmally conferJurlsdlction upon the circuit court" See Fn3

Fn3 The Defendant contends that even though he faced m'andatory bindoverunder section 20-7-

- 6605(1) of the children code of laws Act, there should have been a Petltlon filed under section 20-7-
7605(6) of the children code of laws Act alleging the Defendant was sixteen years of age when he was
foundviolatinga criminal law and taken into custody and that he is charged with a ClassA, B, C, orD
felony or a felony which provides for a maximum term of imprisonment of fifteen yeais or more under
section 20-7—6605(1) and that because the Defendant was not charged with one of the listed felonles -
when he was taken into custody the children code of laws Act appliedto him. See People v. Plummer,

714 N.E.2d63 (1999} citing People v. Pico, 678 N.E.2d 780 (1997).

Thus itis clear there was no orderissued in this case from the famlly court transferring .
jurisdiction to generalsessmns before the true billed indictments was issued in this case and filed. The
Defendantindictmentsis a nullity pursuant to State v. Funderburk, supra; State v. McClure, supra, and
the trial court was without the authority to exercise it’s subject matter jurisdiction to accept the
Defendant guilty pleaand sentence him as an adult offender, the Defendant conviction is vaid ab intio

- and should be vacated as a matter of law. State v. Funderbu; rk, supra; State v. McClure ,supra

=

S

. When Defendant filed his first post -conviction relief application under section 17-27- 20( ).
(2000-cp-46-1414). in the applicatior: Gordon asserted as a ground forrelief (a) “Ineffective.
assistance of counsel pursuantio family court matters” . Appendix Volume one pages 248-254.

T'ne Defendant filed a second post- convicticn relief application under section 17-27- -20(2). (2001- -cp-

" 46-7866). In the application,, Gordon.asseried as a ground for relief “ {S}ubject matter |
Jjurisdiction” (b) "Family Court never relinquished its first acqu:redjur/aa;'*i/on". See Appendm
VOL)!T’C one pages 254-261 . .
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Under Rule 15(b) of the SCRCP and section, 17-27-90 Gordon amended his jurisdiction claim and
asserted other constitutional challen_ges to the children’s code of Iaws See Appendix Volume one -

page 262-274.

Plaintiff was court-appointed Tara D.'Shurling, Esqg to represent him in the matter as requiréd by
Rule 71.1(d) SCRCP. ' ‘

_ re S | ,
The D%é'eoidant made a Return to the applications as required by section 17-27-70(a) but did not
address Gordon's jurisdiction claim._See Appendix Volume one pages 275(A)-275(d).

An order changing venue was issued transferring Gordon's case to Richland County in which
both of Plaintiff applications were consolidated and will be referred to as PCR (1414). Appendix

Volume one pages 276(A)-276-277.

An evidentiary hearing was convened on July 29, 2003, before the Honorable Earnest Kinard Jr.
PCR counsel Shurling, Esq informed the PCR court: “Your Honor, my client also alleges that
his indictment is faulty in that he was indicted by the Court of General Sessions and tried
as an adult without trial counsel having---and this is actually more of a sixth amendment
argument, although my client couched it in terms of subject matterjurisdiction”. See
Appendix Volume one pages 285 line 15-287 line 16 (PCR Transcript). Counsel proceededto
informthe Court that Gordon asked her to argue his jurisdiction claim and other constitutional
claims and ineffective assistance of counsel claims relating to him being tried as-an adult without
the family court first relinquishing its jurisdiction in an order with a statement of reason. See

Appendix Volume one pages 286 line 15-page 287 line 10.

Without no legal argument presented during the PCR hearing on Defendant jurisdiction .claim by
neither party and at the conclusion of the hearing the court instructed the Befi3dadatto prepare a
proposed order and as instructed by the court the State prepared the order making specific
findings of fact and conclusion of law as required by section 17-27-80. However, At claim 5 of the
order.the State amended their Return and answered Gordon jurisdiction claim out of time
according to Rule 12 SCRCP and section 17-27-70(a) when the Respondent injected the -
language in the order that “Pursuantio S.C. Code Ann 20-7-6605, a person sixteen years of
age or ofderwho Is charged with a Class A.B, C, or D felony as defined in section 16-1-20
or a felony which provides a maximum term of impriscnment of fifteen yoars ormore
maybe remanded to the family court for disposition of the charge at the discretion of the.
solicitor. The Applicant was sixteen years oid when he cammitied the crimes forwhich he
was indicted and the crimes committed were Class A, B, C, or D felonies. Therefore, the
General Sessions Court had jurisdiction”. See Appendix Volume one pages 355 iine 2-8

(PCR Order issued August 18t, 2003). '

The PCR court sigried the order as making specific finding of fact and conciusion of law as

. required by section 17-27-80 without Gordon first being giving adequate notice in advance and
the opportunity to respond under section 17-27-70(b) and Rule 12 of the SCRP prior to

* judgment being issued on the State claim that “Pursuant to S.C. Code Ann 20-7-6605, a
person sixteen years cfage arolderis chaiged with a Class A.B, C, or D felony as defined
in section 16-1-20 or a felony which provides a maximuin term of imprisonment of fifteen
years or more maybe remanded to the family caurt for disposition of the charge at the
discretion of the solicitor. The Applicant was sixteer; yeaars old when he committed the
crimes for which he was indicted and the crimes committed were Class A B C orfy
felonies. Therefore, the General Sggsions Court had jurisdiction”,
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The record reflects Gordon asked PCR counsel to file a Rule 59(e) motion and a Rule 60(b),
. SCRCP motion. See Appendix Volume one pages 366 line 16-page 367 line 2 (Letter from PCR
‘counsel Tara Shurling, Esq to Ms.Richardson). Counsel stated in her opinion there was no
_need for such motions and filed a Notice of Appeal in the case.

The Defendant filed a pro se Motion for reconsideration of facts in attempt to protect his
procedural right to one full fair bite at the apple. The Court found that alf claims was ruled on
that were before the court and because Gordon received the order way after the initial appeal in
this case, he filed a belated appeal in this Court in which this Court vacated the PCR court order
denying the pro se motion as well denied Gordon request to file a belated appeal and post-
conviction relief application. See Appendix Volume one page 365.(Order issued from this Court)

not dated).

The Plaintiff filed three (3) more applications and reasserted the same jurisdiction claim and the
State has asked each court to deny the application as being time-barred and successive under
the uniform post-conviction relief act and each court ruled as such.

In Defendant last PCR application 2008-cp-46-4951, the State filed a motion with the court to
restrict Gordon from filing any future post-conviction relief applications that raised or could have
raised claims in previous applications. However, in the State motion, they alleged Gordon has
had more than his fair bite at the apple and showed the court that in every PCR application
Gordon asserted his jurisdiction claim. See Appendix Volume two pages 17,21-page 25(Motion
to Restrict Gordon from future filing filed by the state.) The Courtissued an order restricting
Gordon fromfiling any future PCR applications that raised claims that was raised in previous
applications or could have been raised in previous applications and that ineffective assistance of
PCR counsel is not a reason.to have a second FCR application. See Appendix Volume two page
59 (Order Restricting future filings). ' ' '

The Defendant eventually filed a Declaratory Judgment in the South Carolina Supreme Court
original jurisdiction asking the court to find the Uniform Post- Conviction Relief Act was
unconstitutional because it did not provide a judicial remedy to remedy the ineffective assistance
of per counsel. This court denied the petition and held that this Court and the lower courts have
said no as to his ineffective assistance of per counsel claim that PCR counsel inadequately
raised his jurisdiction claim as ineffective assistance of counsel. See Appendix Volurme two
pages 74-75 (Order from this Court issued on June 20,2019) Rehearing Orderissued on
November 19,2019. Plaintiff have filed other motions in attempt to be heard. '

The Movant hereby asserts thai he have been denied s fundamental fairness and his .
fundamental -constitutional rights to due process of law undsr South Carolina Constitution Article one
section 3 and the 14" Amendment tc the United States Constitution when he was not given
adequate notice in advance and the opportunity tc be heard in & meaningful way and manner under
South Carolina Constitution Article one section 3 and the 14 amendment to the United States
Constitution when the PCR cout and the State “did not” provide him with adequate nctice in.
advance and the opportunity to he heard before the signing of the order on the State claim that
“Pursuantto S.C. Code Ann 20-7-6605,a person sivieen years of age orolder is charged with
a Class A4, B, C, or D felony as defined in section 16-1-20or & felony which provides fora
maxirum term of imprisonment of fifteen years or more ma yhe remanded to the Family Court
for disposition of the charge at the discretfion of the sclicitor, The Applicant was sixteen
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years old when he committed the crimes for which he was indicted and the crimes committed
were Class A, B, C, or D felonies. Therefore, the General Sessions Court had jurisdiction”’.

It is clear this is a final ruling on Gordon Jurisdiction Claim namely, family court never relinquished
its first acquired jurisdiction. In the State motion to restrict Movant from future filings the claim is
labeled as “Subject matterjurisdiction (failure to have a waiver hearing to transfer hirm from
Family Court to General Sessions because he was sixteen (16) years old when arrested)”.

. See Appendix Volume two page 21 Gordon v. State (2000-CP-46-1414). “The fundame ntal

requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful -
manner”. Mathews v. Eldridge, 424 U.S. 319,333:(1976). Because fundamental fairness requires
that a party have the opportunity to present evidence on the allegations of the complaint and the
contested factual issues, the denial of this opportunity renders the judgment void. See Klapprott v,
United States. 335 U.S. 601,609 (1949)(Stating That if the evidence is a legal prerequisite to.
rendition of a valid.... Judgment ,the denial of the opportunity to be heard renders the judgrment

‘ void). In re Complaint of Bankers Trust Co., 752 F.2d 874,890 (3 Cir. 1985) (Due process

mandates that a judicial proceeding give all parties an opportunity to be heard on the critical and

" decisive allegations which go to the core of the parties claim or defense and to present evidence on

the contested facts); Thompson v. Madison County Bd Educ, 476 F.2d 676,678 (6™ Cir.1973) (“noting
the importance of an opportunity to present evidence and concluding that a Court can only render a

_judgment after the parties have been afforded a full and fair trial on the claims properly before
““the court”);Girandi v. Herp, 203 F.3D 820 (4™ Cir.1999) (“Judgment void where Heep was denied

{he opportunity to be heard). See Fn4

Fn4 Movant asserts this Court should exercise it's authority and
Vacate and orreopen the PCR judgment in PCR 2000-cp-45-1414
To properly iitigate his subject matier jurisdiction claim as those
Simi/arly Situated. It’s clear Plaintiff were denied the opportunity to
Be heard on the State claim. . o

However, four years ago the Court In Mangal v State. held the applicant prepared and filed

-his original PCR application without the assistance of counsel. 421 S.C. 85, 89, 805 S.E.2d 588. 570

(2017). The applicant was appointed counsel and subsequently retained a different attorney who
represented himat his PCR hearingg. /d. at 90, 805 S.E.2d at 570 No writteri amendment to the
applicant's original application was made. /d. During the hearing, PCR counsel asked trial counsel -
why he failed to object to "improper bolstering" testimony given at trial by one of the State's
witnesses—an issue that was not contairied in the PCR application—and the State briefly cross-
examinead trial counsel on the issue. Id. ai 90, 805 S.£.2d at 571. At the end of the hearing, the
applicant argued rial ccurniset was ineffective in seversl respects not mentioned in the PCR

- application, including his failure to object to the allegedly improper bolstering. /d. The PCR court

denied the applicant rehef without addréssing the improper bolstering issue. {d.

T We heid the PCR court acied within its discretion in refusing 1o address the improper bolstering
issue. /d. at 92, 805 5.E.2a at 571. We explained: (1) the written application contained no indication
of a claim based on improper boistering and no amendment was filed; (2) PCR counsel beganthe
hearing without mentioning additional claims would be presented; (3) even when guestioning trial -
counsel as to why he did not cbject to the testimony, PCR counsel did not infermthe PCR court he
would make a claim for ineffective assistance hased on triaf counsel's falure to make an objection:-
and (4)the claim was never made with specificity. /d. at 92-83, 805 S.E.2d at 574-72. The Court

7.
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highlighted the fact that the State had no notice the applicant intended to pursue the claim
until the end of the hearing—after all of the evidence had been presented. /d. at 95, 805 S.E.2d
at 573. Like the State in Mangal case. Plaintiff did not know the Defendant intended to pursue the
claim. I'd Procedural due process requires that a litigant be placed on notice of the issues which the
courtis to consider.-Cameron & Barkley Co. v. South Carolina Procurement *334 Review Panel_317
S.C. 437, 454 S.E.2d 892 (1995). The Due Process Clause demands “notice reasonably calculated
under all circumstances, to apprize interested parties of the pendency of the action and afford them
an opportunity to present their objections."). In Webster v. Clanton, 259.S.C. 387. 391,192 S.E.2d

214,216 (1972), the Supreme Courtheld:

Itis a fundamental doctrine of the law that 3 party whose personal rights are to be affected bya

. personal judgment must have a day in court, or opportunity to be heard, and that without due notice

and opportunity to be heard a court has no jurisdiction to adjudicate such personal rights. A
judgment by a court without jurisdiction of both the parties and the subject matter is a nullity and .
must be so treate’d by the courts whenever and for whatever purpose itis presentgd presenteded on.

Defendant will rely upon the ali documents in the file, the Joint Appendix on filein the South
VC'ar(')lina Supreme court in the associated PCR case, and Defendant’s Memorandum, if any, and

any other materials allowed under the applicable rules.

WHEREFORE, for the reasons outlined in this Mbtion and based upon the arguments td be

presented at the hearing of this- Motion, Defendant seeks the following relief:

a. For an order vacating his conviction and sentence in this matter.

~"b. Forsuch further relief the Court deems just and proper.

/s/ Antonio Gordon®

Antonio-Gordon

-Dated: Ba..")\(ew\‘ac«" ¥ Jorl ' 4848 Goldmine Hwy

Kershaw, SC 29067
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

‘ ) SIXTEENTH JUDICIAL CIRCUIT
~ COUNTY OF YORK )
STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

Criminal Case No. 98-GS-46-2847;2849;2851

vs. . : ) PROOF OF SERVICE  T0" Waller Willi am ’}\om\gs,\
y AbS\S-\q\\ So\\c\*or :

Antonio Gordon. _ , )

De_fenda nt/Movant. )

| I, Antonio Gordon, certify that | served the following individuals a copy of the foregoing -
NOTICE OF MOTION AND MOTION TO VACATE DEFENDANT’S SENTENCE

AND CONVECTION FOR LACK OF SUBJECT MATYTER JUPJSD:C'HON by deposntmg a copy in the
United States Mail, poctage prepaid, return address clearly visible, addressed -as follows on
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At Kers),hawj\se ® . /s/ Antonic Gordon

Antonio Gordont® 25979%
' \fg"*'% (-_-;:;vr}\vv\\lnq U(VJ‘!-
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COURT OF GENERAE 'SES‘Sfd)I\’i/S RUE Cop
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.-rl

STATE OF SOUTH CA O
YORK CcOUNTY 1!

-
Pl ,.
—
[

)

R
Antonio Gordon, PR
) N2
) " CONVICTION AND SENTENCE
Petitioner, ) :
)
Vs. )
o ) | _—
State of South Carolina ) Case No. 1998-GS-46-2847; 2849; 2851.
. _ ) a
" Respondent. )
)

This matter comes before this court by way of Antomo Gordon’s (“Petitioner”) Motion to

Vacate Sentence and Conv1ct10n ThlS court received the Petitioner’s handwritten metion on

September 28, 2021. This handwritten motion requests that the court reconsider Jurisdlctlonal

issues wnich nave already been 1itigated in whioh the court has issued orders denying relief.

As previously ordered by. the court, the Ceneral Sessions Court had jurisdiction over the
Petitioner’s guilty plea on July 16, 1999. The Petitioner pled guilty to murder, three counts of
possession of a firearm during the commission of a violent crime, two counts of attempted armed

robbery, possession of a firearm by a person under twenty-one and criminal eonspiracy. Pursuant

to the at law the time of this plea, “a person sixteen years of age or older who is charged with a

Class A,B,CorD felon;i defined in Section 16-1-20 or a felony which provides for a maximum .
term of imprisonment of fifteen years or more” is not a juvenile and may be “remanded to the
family court for disposition of the charge at the discretion of the‘ solicitor” See S.C. Code Ann. §
20-7-6606 .(Now § 63-19—20). The Petitioner was sixteen years old and charged with a Class A,

B,CorD felony deﬁned in Section 16-1-20. Consequently, the General Sessions court had

, Jurlsdlctlon and the sentence and conv1ct10n shall not be vacated.
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COURT OF GENERAL *éﬁ’é's*ﬁ/\lg/@?f IE £OPY

| ]
STATE OF SOUTH, C 1 \ 1)
I SIXTEENTH JUDICI%QFB%‘F%T Pre: sa

YORK COUNTY il

Antonio Gordon, v t""'rf COUETYIS0 BOURT
| VR YR ORDER DENYING M@Tﬁ@’mﬁv XCGATE
. CONVICTION AND SENTENCE
Petitioner, | :
VS.

State of South Carolina | Case No. 1998-GS-46-2847; 2849, 285 lA. .

" Respondent.

Vac

)
)

)

)

)

)

) .

)

)

)

s

This maﬁer cemes befere, ﬂns court by way of Antonio Gordon’s (“Petitioner’”’) Motion to

Vacate Sentence and Cenvi_ction. This court reeeived the Petitioner’s handwritten motion on |
_ September 28, 2021. This handwritten motion requests ’tha’e the eouﬁ reconsider juri-sdic;tional ‘
issues wnich have alreadsr been litigated in whieh the court has issued orders 'denyiing' relief.

As nrevionsly orde_red By the court, the General Sessions Court haci jurisdiction over the
_Petitioner’s guilty plea on ‘July 16, 1999. The Petitioner pled guilty to .mu‘rd'er; three counts of
possession of a firearm during the eommiseion ef a violent crime, two counts ef atternpted armed
robbeny, poSsession of a firearm by a person under twenty-one and criminal censpiracy. Pursuant -'

o the at law the time of this plea, “a person sixteen years of age or older who is charged with a
Class A, B,CorD felony defined in Section 16-1-20 vor a felony which 'provides"fer a maxnﬁum :

- term of imprisonment of fifteen years or more” is not a'juvenile and may be “’remanded to the

farnily court for disposition of the charge at the discretion of the solicitor” See S;C. Code Ann. § -

20-7- 6606 (Now § 63 19 20). The Pet1t1oner was sixteen years old and charged with a Class A,

B, C or D felony deﬁned in Section 16- 1 20. Consequently, the General Sessmns court had

Jurlsdlchon, and the sentence and conviction shall not be vacated.
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._ Therefore, the Petitioner’s Motion to Vacate Sentence and Conviction is summarily

| % ' / 7'7 (s /
' “The Honorable Wllharn A. McKinnon

Ydrk, South Carolina | , Chief Judge for Administrative Purposes &
" Resident Circuit Judge :

DENIED without a hearing. |

. IT IS SO ORDERED.

October | 7 7 2021



