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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF FLLORENCE ) FOR THE TWELFTH JUDICIAL CIRCUIT

Herbert McDowell, #145167 Case No. 2013-CP-2139

Applicant,

FINAL ORDER OF DISMISSAL
V.

State of South Carolina,

#1073

4 919Ny £l

Respondent. =&

2
o2

)
)
)
)
)
)
)
)
)
)

300 AEU‘J

3
3

e
=2
=
5
QoI

=k ity

T
DL o

nvittion relief o’
_ F-eJ

09

3

il

This matter comes before the Court pursuant to an application for post-co
(PCR) filed March 13, 2013. The State made its Return and Métion to Dismissi‘non?—ﬁday—:l 6,
2013, requesting that the Application be summarily dismissed as untimely and successive.
Pursuant to this request, the Court reviewed the pleadings in this matter and all of the records
attached thereto. This Court issued a Conditional Order of Dismissal, tiled on May 21, 2013,
provisionally denying and dismissing this action, while giving Applicant twenty (20) days from
the date of service of said Order to show why the dismissal should not become final. Attached to
this Final Order and incorporated herein by reference is the Affidavit of Personal Service, dated
June 18, 2013, of the ébove-mentioned Conditional Order of Dismissal on Applicant.

Applicant filed a document captioned “Response to the State’s Return and Conditional

Order of Dismissal” on June 3, 2013. In this document, Applicant cites Martinez v. Ryan,

__US.__ ,1328S.Ct. 1309, 182 L. Ed. 2d 272 (2012), as a new legal standard that would excuse

his untimely and successive filing pursuant to S.C. Code Ann. § 17-27-45(B).! However, the

' Section 17-27-45(B) provides that : “When a court whose decisions are binding upon the Supreme Court of this
State or the Supreme Court of this State holds that the Constitution of the United States or the Constitution of South
Carolina, or both, impose upon state criminal proceedings a substantive standard not previously recognized ora’
right not in existence at the time of the state court trial, [...] an application under this chapter may be filed not Iate(:gop\(
than one year after the date on which the standard or right was determined to exist.” _“p\\)e
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ruling in Martinez has no bearing on Applicant’s ability to raise ineffective assistance of PCR
counsel claims in a successive PCR application. Rather, Martinez addresses a narrow exception
to the procedural default rules imposed on federal habeas corpus petitions. See Martinez, 132 S.
Ct. at 1315 (“The precise question here is whether ineffective assistance in an initial-review
collateral proceeding on a claim of inetfective assistance at trial may provide cause for a

procedural default in a federal habeas proceeding.”). Thus, the holding in Martinez is limited to

federal habeas corpus review and is not applicable to state PCR actions. See Kelly v. State, _

Order No. 2013-06-20-01 (8.C. Sup. Ct. order dated June 20, 2013) (“Like other states, we
hereby recognize that the holding in Martinez is limited to federal habeas corpus review and is
not applicable to state post-conviction relief actions.”).

Therefore, Applicant’s contention that Martinez allows him to bring this untimely and
successive state PCR application alleging ineffective assistance of PCR counsel is incorrect. The
South Carolina Supreme Court’s opinion in Aice is still applicable to a claim raised in a
subsequent state PCR action alleging ineffective assistance of prior collateral counsel. See Aice
v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991) (“The contention that prior PCR counsel
was ineffective is not per se a ‘sufficient reason’ warranting a successive PCR application under
17-27-90.”).  Accordingly, this Court finds Applicant’s claim regarding the application of
Martinez to be without merit.

Having reviewed the original pleadings and Applicant’s submissions, this Court finds that
a sufficient reason has not been shown why the Application is not untimely and successive and

why the Conditional Order of Dismissal should not become final.
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IT IS THEREFORE (_)RDERED that, for the reasons set forth in the Court’s

Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and
‘ 14

dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within

thirty (30) days from receipt of this Order to secure the appropriate appellate review. See Rule

203, SCACR. Rule 71.1(g), SCRCP, and Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for

the obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s
as been

attention is also directed to Rule 243, SCACR, for appropriate procedures after notice h
5 8

timely filed.

27'"//,7/ ,2013

Florenc?:j South Carolina.

IT IS SO ORDERED.

THE HONORABLE MICHAEL G. NETTLES

Chief Administrative Judge

 Twelfth Judicial Circuit Court
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STATE OF SOUTH CAROLINA : ) <IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE 2813 mY 21 AH [YWFLFTH JUDICIAL CIRCUIT
‘Herbert McDowell, #145167, C”‘”'} RES fsl”c's“ ARG 2012-CP-21-4

r’
FLORDNGE ¢ COUNTY, 5¢
Applicant,

R ECEIVED)

' CONDITIONAL ORDER OF DISMISSAL
EP 16 2013

V.

State of South Carolina,

S.C. SUPREME COURT
Respondent.

A L N N W N

This matter comes before this Court by way of an application for post-conviction relief filed
March 13, 2013. Respondent made its Return and Motion to Dismiss on or about May 16, 2013.
L. PROCEDURAL HISTORY
The Applicant is presently confined in the South Carolina Department of Corrections pursuant to
orders of commitment of the Florence County Clerk of Court. The Applicant was indicted at the April
1988 term of the Florence County Grand Jury for murder and assault and battery with intent to kill
(1988-GS-21-442). Flo L. Vinson, Esquire, represented the Applicant. On October 28, 1988, the
Applicant was found guilty of murder and assault with a deadly weapon with intent to kill. The
Honorable Sidney T. Floyd, sentenced the Applicant to an aggregate sentence of life imprisonment for
- murder, and twenty years for agsault and battery with intent to kill
A timely Notice of Appeal was filed on Applicant’s behalf,- and Joseph L. Savtiz, III, Esquire of
the South Carolina Office of Appellate Defense perfected the appeal. The South Carolina Supreme

Court affirmed the Applicant’s convictions and sentences. State V. McDoivell, Op. No. 90-MO-287

(filed November 20, 1990). However, the Remittitur was sent on December 14, 1990.
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Applicant’s Current PCR Application
_ Inhis current application for post conviction relief the Applicant alleges that he is being held in
custody unlawfully for the following reasons:
I. Ineffective Assistance of Counsel.

Before this Court are the records of the Florence County Clerk of Court regarding the subject
convictions, the Applicaht’s records from the South Carolina Department of Corrections, Applicant’s
previous PCR records, Applicant’s PCR application and Respondent’s Return and Motion to Dismiss.

I1. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Successiveness

This Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to his prior application for post-conviction relief. S.C. Code Ann.
§17-27-90 provides that:

All grounds for relief available to an application under this chapter must be raised
in his original, supplemental or amended Application. Any ground finally
adjudicated or not so raised, knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence or in any other
proceeding Applicant has taken to secure relief, may not be the basis for a
subsequent Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in the original,
supplemental or amended Application.

Successive applications are disfavored and the burden is on Applicant to establish that any new

ground raised in a subsequent application could not have been raised by him in a previous application.

Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448, 409 S.E.2d 392

(1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).

This Court finds that the current allegations could have been raised in the proceedings based on

* Applicant's prior application for post-conviction relief and thus the current application is successive and
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barred under S.C. Code § 17-27-90. Applicant has failed to establish sufficient reason why he could not
have raised his current allegations in his previous application for post-conviction relief; therefore, he has
failed to meet the burden imposed upon him. Landv. State, 274 S.C. 243,262 S.E.2d 735 (1980); Aice

v. State, 409 S.E.2d 392 (1991); Arnold v. State/Plath v. State, 420 S.E.2d 834 (1992).

Statute of Limitations
This Court further finds that this Application for Post-Conviction Relief should be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction Procedure
Act. S.C. Code Ann. § 17-27-10 to =160 (2003). S.C. Code Ann. §17-27-45(a) reads as follows:
- An application for relief filed pursuant to this chapter must be filed within one
year after the ‘entry of a judgment of conviction or within one year after the
sending of the Remittitur to the lower court from an appeal or the filing of the
final decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offense(s) he challenges in this Application on October 28, 1988. The
Applicanf was therefore requifed to file his application before July 1, 1997. This Application was filed
on March 13, 2013, well after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of -

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487,445 S.E.2d 638 ( 1994).

[n addition, S.C. Code Ann. §17-27-70(c) (2003) authorizes the Court to "grant a motion by either party
for summary disposition of [an] application when it appears from the pleadings ... that there is no
genui‘ne issue of material fact and the moving party is entitled to judgment as a matter of law."
Therefore, this Court finds that the application for post-conviction relief is summarily dismissed for

failure to file within the time mandated by statute, barred by the doctrine of res judicata, and because it
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is successive to his previous applications.

Laches
This Court further finds that this application should be summarily dismissed based on the
doctrine of laches. The Applicant has filed this application almost three decades after he was convicted
the charges. The doctrine of laches bars the Applicant from raising these allegations in a post-
conviction relief application. Absent some explanation or justiﬁcation for the delay in seeking post-
conviction relief, laches will prevent an Applicant from seeking collateral review of his conviction,

especially where the delay affects the availability of evidence to refute the applicant's claims. McElrath

v. State, 276 S.C. 282, 277 S.E.2d 890 (1981); Honeycutt v. Ward, 612 F.2d 36 (2nd Cir. 1979).

Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002).

Summary

Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dismiss this Application with
prejudice unless the Applicant provides speciﬁ; reasons, factual or legal, why the Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not becorhe_ final. The Applicant shall file any

reasons he may have with the Florence County Clerk of Court and shall serve opposing counsel at the

~N
following address: - g =
Q >
AaZ & -7y
. —- (™ “ %
Tyson Andrew Johnson, Esquire ré g;’ s P
Office of the Attorney General ”;E - i
P.0. Box 11549 Sow = T
Columbia, SC 29211 SYR X

AND IT IS SO ORDERED this S~ _day of /%/ ,2013.

" //

2 ""//«/'///Z/(’/ \)e GO?\(
e,

The Hb ichael G. Nettles I .
Page 4 of 5 e@“\?\ . o NS
© . < G¥ G
ey
0&@@@\0



Administrative Judge - Common Pleas
Twelfth Judicial Circuit

, South Carolina !
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Whe Supreme Court of South Carolina
DANIEL E. SHEAROUSE RECEIVED POST OFFICE 80X 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

. TELEPHONE: (803) 734-1080
BRENDA F. SHEALY FAX: (803)734-1499

CHIEF DEPUTY CLERK SEP 16 72013

S.C. SUPREME COURT:

2.

1o HerDery MNCHowel | seock (45107
pate A-(g- |2

We are in receipt of your notice of appeal. It will be necessary for you to provide
this office with the following required documents within ten (10) days of the date
of this notice. Failure to provide the requested documents may result in dismussal
of this matter. '

proof of service showing notice of appeal was served on opposing counsel,
(Attorney General’s Office)

a copy of the final order of dismissal

T 2& a copy of the conditional order of dismissal (if one was issued)

a copy of the conditional order of dismissal dated

Please return this sheet with the requested documents. Thank you!



g

x..ﬂmlomﬁ*\ MEDswoell &Iugo e . «
ic Kaxﬂ .ﬁo:«. Twsh 5@ B36. . Lo
Pssd ONce Bor 205 .

R dgenllesS.C. 2412

C OSSR ESTONS SO

R
it .t

O3 SEP

o

L}
5 Y

YROTTUR R,

;
L el

SEP O 3 o
o 695”9_ m Mrno:.ocrwn_ me.‘f

- ,.ls..n...m...w M° , QQW. mrm\oﬂ: @Q{/n m‘on\é_f&\

HEGER ¢ \ ee
SR Post- ONice Sl

Columbiar SSC 292 11-1549

A
I

.ﬁ-\J_L,
)
f—
i3

& D
Y

<
CFD
o

)

IF‘::—:

%

= G e e w2232 EEE]

.;\:\2::\::_.\:LT:::::2.2?1.:L\.::ZL:JT CUDE T4 T T

R ey

(/TEE D ( 0/G KS\Q

QEEN X g CED ATy
A Y I w oo VoY
VIR DIy g ey ey %ow \ &

. HY 8TOT 43S ET . TLAHEE DB YN
OLSIWNHD o § DEG P 7[5 g s |
. e \%\%\ﬁ . _X%gﬂﬁ\&\%&\\\\\\‘

LR T e S T Y




SUSTAINABLE. .
# FORESTRY . | |
* INITIATIVE - o

Certified Fiber Sourcing
www.sfiprogram.org

© USPS 2011

LL0Z SdSn ®

Q ANZINDY thbmza.o 1S0d %0€ H1IM 30V ONY F18Y19493Y S1 3d0T1IANT SIHL f10°'wesBoid
1dyys mamm

Buiainog Jagi payihiag

IR g O @ / P Tt Ciope, (BNUMILNG L R
, s Pronan H3EIN T R RS 1T Yo
. Mﬁwﬁﬁ& TANOLHTiR00 W — = . TIEGYNIVISNS
3 i} . 3 o S
SINRINGD SLEG .

O 5300 INSW Y0 B
. et

' o . A  FIRST CLASS




