
THE STATE OF SOUTH CAROLINA 
In The Court of Appeals ~~ 

') 
~ v~ ~ 

~-------------- --- ---=~-( ~ "b 
APPEAL FROM HORRY COUNTY b ~ A 

Master m EqUIty I~ ~ 
CynthIa Graham Howe Master m EqUIty 

~ 

Case No 09 CP 26 3470 

Robert W Oskm Glenn Small 
and FreddIe Kanos 

Stephen Mark Johnson MIchael Brown 
Joan Conner Brown and J Conner LLC 

And whIch State of South Carolma ex reI 
Allan WIlson Attorney GeneralIs 

v 

FIllal Brief of Appellants 

MIchael J Anzelmo 
Nelson Mullms Riley & Scarborough LLP 
1320 Mam Street / 17th Floor 
Post Office Box 11070 (29211-1070) 
Columbia, South Carolma 29201 
803 7992000 

Mark A Brunty 
Brunty Law Frrm, P A 
Post Office Box 1980 
Myrtle Beach, South Carolma 29578 
843 449 1500 

Attorneys for Appellants 

Appellants 

Respondents 

Intervenmg Party 



Table of Contents 

Table of Authontles 

Statement of Issues on Appeal 

Statement of the Case 

Statement of Facts 

Standard of RevIew 

Argument 

I 

II 

The master-m-eqUIty erred m fallIng to find the transfer of the note and 
mortgage VIOlated the Statute of ElIzabeth 

a 

b 

The Statute of ElIzabeth apphes to set aSIde the transfer of the 
note and mortgage m thIS actIOn 

The preponderance of the eVIdence establIshes the transfer of the 
note and mortgage was done wIth the mtent to defraud 
Appellants 

MIchael Brown IS the alter-ego of J Conner, and, thus, the $3 5 mIllIon 
payment to SCB&T operated as a pay-off of the pnnclpal amount due 
under note and mortgage 

a 

b 

c 

The preponderance of the eVIdence establIshed that MIchael 
Brown was the alter-ego of J Conner 

The presence of the future advance clause m the mortgage does 
not preclude a findmg that the $3 5 mIllIon payment to SCB&T 
constItuted a payment of the pnnclpal of the note and mortgage 

The master mcorrectly and unnecessanly found that eqUItable 
subrogatIOn would preclude a findmg that the note and mortgage 
had been paId 

ConclUSIOn 

11 

1 

2 

3 

10 

10 

10 

11 

17 

19 

20 

25 

27 

28 



Table of AuthorIties 

CASES 

Albertson v Robmson, 371 S C 311,638 S E 2d 81 (Ct App 2006) 10 

Central ProductIOn CredIt Assoc v Page, 268 SCI, 231 S E 2d 210 (1977) 25,26 

Colleton County Taxpayers Assoc v School DISt of Colleton County, 371 
S C 224, 638 S E 2d 685 (2006) 20, 21 

Corry v Shea, 128 N W 892 (WISC 1910) 15 

Felts v RIchland County, 303 S C 354, 400 S E 2d 781 (1991) 10 

Future Group II v NatIOnsBank, 324 S C 89, 478 S E 2d 45 (1996) 16 

Hmton v S C Dept of ProbatIOn, Pardon & Parole Servs , 357 S C 327, 592 
S E 2d 335 (Ct App 2004) 13 

KUZlllk v Bees Ferry AssocIates, 342 S C 579, 538 S E 2d 15, 30 (Ct App 
2000) 27 

LebovItz v Mudd, 293 S C 49, 358 S E 2d 698 (1987) 13, 14 

MId-South Management Co ,Inc v Sherwood Develop Corp, 374 S C 588, 
649 S E 2d 135 (Ct App 2007) 10, 20 

Peoples Fed Savmgs & Loan Assoc v Myrtle Beach Golf & Yacht Club, 310 
S C 132,425 S E 2d 764 (Ct App 1992) 10,20 

PIke v S C Dept of Transp , 332 S C 605, 506 S E 2d 516 (Ct App 1998) 13 

Pmckney v Warren, 344 S C 382,544 S E 2d 620 (2001) 10 

STATUTES 

S C Code Ann § 27-23-1O(A) (Supp 2004) 

OTHER AUTHORITIES 

37 Am Jur 2d Fraudulent Conveyances § 118 (2010) 

37 C J S Fraudulent Conveyances § 22 (2010) 

43 C J S Fraudulent Conveyances § 43 (2010) 

11 

12 

15 

16 

16 



RULES 

South CarolIna Rule of CIVIl Procedure 53 

South CarolIna Rule of CIvIl Procedure 59 

111 

2 

3,10 



Statement of Issues on Appeal 

I The master-In-eqUIty erred In faIlIng to find the transfer of the note and 
mortgage Violated the Statute of ElIzabeth 

II J Conner IS the alter-ego of Michael Brown, and, thus, the $3 5 mIllIon 
payment to SCB&T operated as a pay-off of the prInCipal amount due 
under note and mortgage 
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Statement of the Case 

Appellants Robert W Oskm, Glenn Small, and FreddIe Kanos (collectively 

"Appellants" or mdividually by last name) mstItuted thIS declaratory Judgment actIOn 

agamst Respondents Stephen Mark Johnson, MIchael Brown, Joan Conner Brown, and 

J Conner LLC (collectively "Respondents" or mdividually as "Johnson" "MIchael 

Brown" "Joan Conner Brown" and "J Conner") {Complamt dated Apnl 17, 2009, 

R 34} Appellant Oskm IS a Judgment credItor of Respondent Johnson, and the holder 

of an assIgnment of the 0' Connell Judgment {Amended Order, R I} Appellants 

Glenn Small and FreddIe Kanos are credItors of Johnson resultmg from an undIsputed 

debt owed to them by Johnson {Trans p 57, Order dated March 26, 2010 P 5, 

R 22} 

Appellants sought to have the court declare (1) that the payment to South 

CarolIna Bank & Trust for a purported assIgnment of a note and mortgage constituted a 

dIscharge of the oblIgatIOns of MIchael Brown and Stephen Mark Johnson under that 

note and mortgage, (2) that MIchael Brown IS the alter-ego of J Conner LLC, (3) that 

the assIgnment of the mortgage from South CarolIna Bank & Trust to J Conner LLC 

was VOId as It VIOlated the South CarolIna Fraudulent Conveyance Statute, and (4) to 

determme the appropnate statutory penalty for the VIOlatIOn of the South CarolIna 

Fraudulent Conveyance Statute {R 34} After Respondents answered, thIS matter was 

referred to the Master-m-EqUIty pursuant to Rule 53 of the South Carolma rules of 

CIvIl Procedure {Order of Reference dated June 23, 2009, R 5} 

Appellants fIled a motion for summary Judgment, whIch the master demed 

{Appellants' Motion and Memorandum m Support of Summary Judgment and Order 
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Denymg Summary Judgment, R 14} LIkeWIse, the master demed Respondents 

MIchael Brown, Joan Conner Brown, and J Conner LLC motion for summary 

Judgment {Order Denymg Respondents Motion for Summary Judgment, R 1O} The 

matter proceeded to tnal on February 15, 2010 {Transcnpt of Heanng, R 114} 1 The 

master entered a wntten order denymg Appellants the rehef sought m the complamt 

{Fmal Order Endmg ActlOn filed March 26, 2010, R 17} The master thereafter 

demed Appellants' Rule 59, SCRCP, motion {Order Denymg MotlOn for 

ReconslderatlOn to Alter or Amend or for a New Tnal filed May 6, 2010, R 30} 

Appellants filed a timely notice of appeal WIth thIS Court 

Statement of Facts 

On Apnl 27, 2005, Oskm entered mto a contract to broker the sale of WIld 

Wmg PlantatlOn and Golf Course on behalf of Steven Mark Johnson {Order filed 

December 11,2008, R I} The contract obhgated Johnson to pay Oskm a finder's fee 

m the amount of $1 mllhon upon close of the transactlOn {~} Johnson faIled to pay 

Oskm thIS fee as requITed by the contract, and Oskm brought a breach of contract 

actIOn agamst Johnson {Complamt dated Apnl 6, 2009, R 34} Johnson faIled to 

respond to that laWSUIt {Trans p 160, hne 22-p 161, lme 2, R 273-74} 

WhIle the breach of contract actlOn was pendmg, Johnson located an oceanfront 

lot and house (heremafter "the property") m Myrtle Beach that he WIshed to purchase 

{Trans p 140, R 253} Johnson, however, was unable to obtam financmg for the 

purchase due to hIS credIt ratmg at the tIme {Trans p 140, R 253} As a result, 

Johnson approached hIS uncle, MIchael Brown, about Jomtly purchasmg the property 

I The cover page of the tnal transcnpt contams the wrong CIVIl actlOn number for thIS matter The 
correct clvll action number IS set forth on the cover page of thIS bnef 
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{~} MIchael Brown agreed to purchase the property wIth Johnson {~} On 

November 30, 2006, MIchael Brown and Johnson purchased the property for $3 5 

mIllIon {SCB&T Note and Mortgage, R 384, 386} MIchael Brown and Johnson hold 

title to the property as tenants m common {Trans p 135, R 248} To finance the 

purchase of the property, MIchael Brown and Johnson Jomtly executed a note and 

mortgage m favor of South CarolIna Bank & Trust (" SCB&T") m the amount of $3 5 

mIllIon {SCB&T Note and Mortgage, R 384, 386} The note and mortgage had a 

two-year term {~} The note provIded for Interest only payments for the first 

twenty-three months and a fmal balloon payment consIstmg for the remammg amounts 

outstandmg plus mterest {~} 2 

MIchael Brown and Johnson agreed that Johnson bore the responsIbIlIty for the 

monthly payments on the property {Trans p 147, R 260} Johnson InItially paId the 

monthly payments, taxes, and msurance on the mortgages on the property {Trans p 

147, R 260} However, m early 2008, Johnson was unable to pay the monthly 

payments, and MIchael Brown assumed the monthly mortgage payments on the 

property {Trans p 147, P 150, lIne 23-p 151, lme 1, R 260-63} In the fall of 

2008, MIchael Brown began mvestIgatmg hIS optIOns to satisfy hIS oblIgations under the 

SCB&T note and mortgage as the matunty date was approachmg {Trans p 151-153, 

R 263-66} In September 2008, MIchael Brown ordered and receIved appraIsal from 

WachovIa on the property and title search of the property {Trans p 151-153, 166, 

lInes 5-23, R 263-66, 279} In response to a request from MIchael Brown, Johnson 

2 The property IS also encumbered by another mortgage m favor of Amens Bank m the amount of 
$500 000 ThIS mortgage was filed on Apnl 27 2007 and remams outstandmg ThIS mortgage IS not at 
Issue m thIS appeal 
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emalled a copy of hIS financIal statement to hIS uncle {Trans p 159, R_} 

Johnson's emaIl mdicated that a summary Judgment heanng was scheduled for 

November 3, 2008, m Oskm's breach of contract actIOn and that Johnson had faIled to 

respond to the laWSUIt {Trans p 159, R 272} MIchael Brown also knew of the 

Judgment of O'Connell that had been purchased by Oskm 3 {Trans p 171-172, R 284-

85} In October of 2008, MIchael Brown spoke WIth WachovIa, seekmg adVIce 

regardmg hIS oblIgatIOns under the note and mortgage {Trans p 76-77, 85-86, 153-

154, Appellants' Tnal ExhIbIt 7, R 189-90, 198-99, 206-07} 

After the heanng on November 3, 2008, the Honorable Diane S Goodstem 

entered an order grantmg Oskm summary Judgment agamst Johnson m the breach of 

contract action {Order filed December 11, 2008, R I} The court entered Judgment 

m the amount of $1 mIllIon {!!.} The court later amended ItS order to reflect an 

addItIOnal $262,499 99 m pre-Judgment mterest In total, Oskm became a Judgment 

credItor of Johnson m the amount of $1,262,499 99 {!!.} 

In the November of 2008, MIchael Brown mitIated dISCUSSIOns WIth SCB&T 

mqumng as to whether the bank would accept a lower payoff amount of the loan 

because the value of the property had depreciated {Trans p 75, 170, R 188, 283} 

At the time, the property appraIsed for $2 5 mIllIon {Trans p 90, R 203} SCB&T 

mformed MIchael Brown that It would only accept a full payoff of the loan {Trans p 

168, R 281} MIchael Brown also expressed hIS concerns WIth how thIS potentIal 

Judgment would affect hIS mterest m the property {Trans P 90, R 203} On 

November 4, 2008, one day after the summary Judgment heanng m Oskm's breach of 

3 Mlchael Brown refers to 0 Connell as McConnell at the heanng 
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contract actIOn, Mlchael Brown mformed SCB&T of the posslblhty of a Judgment 

agamst Johnson {Transp p 167, R 280} On November 19, 2008, Mlchael Brown 

travelled to Columbla to meet wlth SCB&T about the note and mortgage {Trans p 

168, hnes 17-23, R 281} SCB&T mformed Mlchael Brown that he could not buy the 

note and mortgage hlmself because hls status as a co-obhgor would result m a pay-off 

of the note, thus leavmg no note or mortgage to asslgn {DepoSltIon of Jun Boyd P 29 

lme 25-p 30 lme 25, R 372-73} 

After the meetmg, MIchael Brown's attorney orgamzed J Conner LLC m North 

Carohna on November 19, 2008 {Trans p 177, hne 3-12, LLC fihng letter, R 290, 

41O} The fihng was expedlted and Mlchael Brown personally paid the expedlted fihng 

fee {Trans p 180-181, R 293-94} At the hearmg, Mlchael Brown recounted hls 

deposltIOn testimony as to hls purpose for creatmg J Conner He testified at the 

heanng 

Q "That SCB&T note has prompted borrower to seek 
legal adVIce m dealmg wlth the outstandmg hens 
Borrower s attorney suggested thIS alternatIve to protect 
assets And that was your-that's what you were trymg to 
do, nght, protect thls asset?" Non-responslve, nods head 
"Is that a yes?" 

A And then I answered "yes " 

Q Okay 

{Trans p 186, lmes 12-20, R 299} In fact, MIchael Brown further testified that J 

Conner would not have been created If he was not hable on the SCB&T note and 

mortgage 

Q The purpose of money bemg sent to SCB&T was to 
take care of your obhgatIOn to SCB&T, lS that nght? 
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A It was to-so that SCB&T would assIgn that mortgage 
to J Conner 

Q And the reason that was created was because you owed 
money to SCB&T, correct? 

A Yes 

Q If you dIdn't owe that money and It was solely Mr 
Johnson, that owed the money on the SCB&T note, and 
you had not sIgned any other agreement wIth SCB&T, 
would J Conner have been created? 

A No 

{Trans p 207, lInes 9-23, R 320} 

Joan Conner Brown, MIchael Brown's WIfe, was lIsted as J Conner's sole 

member {J Conner Operatmg Agreement, R 412} J Conner's sole purpose was "to 

acqUIre that certam note and mortgage held by South CarolIna Bank & Trust, N A 

from MIchael Brown and Stephen Mark Johnson" {~} ThIS was done, as stated by 

MIchael Brown, to protect hIS property asset from the Oskm Judgment {Trans p 186, 

lmes 12-20, R 299} The only reason J Conner eXIsted was because MIchael Brown 

was oblIgated under the note and mortgage and wanted to aVOId the Oskm Judgment 

agamst Johnson {Trans p 207, hnes 9-23, R 320} 

MIchael Brown contmued dISCUSSIOns WIth WachovIa Bank, N A , about lendmg 

the $3 5 millIon4 needed to faCIlItate J Conner's acqUIsItIon of the note and mortgage 

from SCB&T {Trans p 191, lInes 14-20, R 304} MIchael Brown was the only 

party to negotIate wlth WachovIa about obtammg these funds {Trans p 92-93, 191, 

R 205-06, 304} Accordmg to WachovIa, Mlchael Brown was aware the property was 

4 As noted above SCB&T would only accept a full payoff of the loan 
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"facmg some Judgment hens If the property IS not taken out of ItS eXIstmg structure" 

{Trans p 98 hne 23-p 99 hne 2, R 211-12} 

After SCB&T refused to take less than the full pay-off amount, Brown mformed 

Wachovla to move forward wIth the loan to J Conner As a condItion of Wachovia 

agreemg to loan the $3 5 mIlhon to J Conner, Wachovla reqUIred MIchael Brown to 

secure the loan wIth SIX mvestment accounts 5 FIve of the SIX accounts pledged as 

secunty were owned solely by MIchael Brown {Trans p 110-111, 113, hnes 10-17, 

R 223-24, 226} The sIxth account was m the name of Joan Conner Brown {Trans 

p 113, R 226} MIchael Brown's hedge fund account pledged to secure the loan was 

to be hqUIdated6 to pay down approxImately $2 mIlhon of the $3 5 mIlhon debt to 

Wachovla {Trans p 110-11, R 223-24} In addItion, Wachovla reqUIred that 

MIchael Brown execute a personal guaranty agreement {Trans p 192, hnes 6-21, 

R 305} Joan Conner Brown, MIchael Brown's wIfe, also executed a personal guaranty 

for the loan MIchael Brown also sIgned both the secunty agreement and control 

agreement as "borrower" {Secunty and Control Agreements, R 435, 445} 

Thereafter, Wachovla wIred $3 5 milhon to SCB&T to complete the J Conner 

transactIOn {Trans p 197, lme 21-p 198, hne 3, R 31O-11} Because the amount 

actually due to SCB&T under the note and mortgage exceeded the $3 5 mIlhon, 

Wachovla reqUIred an addItional payment of $44,303 31 before It would complete the 

J Conner transaction {Trans p 198, hne 4-p 199, hne 15, 200, R 311-12, 313} 

As a result, MIchael Brown dehvered a personal check drawn from hIS personal 

5 At the time Wachovia managed Michael Brown s wealth and multiple mvestment accounts 

6 While thIS was agreed to by MIchael Brown the account was never hqmdated 
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account to SCB&T In the amount of $44,303 31 {~} Moreover, WachovIa reqUired 

J Conner to set up a demand deposIt account from WhICh WachovIa could wIthdraw 

funds for monthly Interest payments related to the $3 5 mllhon loan {Trans p 202, 

ExhIbIt 25, R 315} MIchael Brown satIsfied thIS obhgatIon by deposItIng another 

personal check In the amount of $50,000 In the demand deposIt account {Trans p 

202, ExhIbIt 25, R 315} WIth the full amount paId, SCB&T executed an allonge 

assIgnIng the note and mortgage to J Conner {Trans p 200-210, lIne 19, R 313-23} 

SInce reCeIVIng the assIgnment, J Conner has never reqUired MIchael Brown or 

Stephen Mark Johnson to make payments under the note and mortgage {Trans p 

204, hnes 20-25, p 221, lIne 15-20, p 249, hne 6-12, R 317, 334, 362} 

Thereafter, Appellants InstItuted thIS declaratory Judgment action agaInst 

Respondents {ComplaInt dated Apnl 6, 2009, R 34} Appellant OskIn IS a Judgment 

credItor of Respondent Johnson, and the holder, by assIgnment, of the O'Connell 

Judgment {~} Appellants Glenn Small and FreddIe Kanos are credItors of Johnson 

resultIng from an undIsputed debt owed to them by Johnson {Order dated March 26, 

2010 P 5, R 17} 

Appellants then sought to have the court declare (1) that the payment to South 

CarolIna Bank & Trust for a purported aSSIgnment of a note and mortgage constItuted a 

dIscharge of the obhgatIons of MIchael Brown and Stephen Mark Johnson under that 

note and mortgage, (2) that MIchael Brown IS the alter-ego of J Conner LLC, (3) that 

the aSSIgnment of the mortgage from South CarolIna Bank & Trust to J Conner LLC 

was VOId as It VIolated the South Carohna Fraudulent Conveyance Statute, and (4) to 

determIne the appropnate statutory penalty for the VIOlatIOn of the South Carohna 
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Fraudulent Conveyance Statute {R 34} The master entered a wntten order denymg 

Appellants the relIef sought m the complamt {Fmal Order Endmg ActIon filed March 

26, 2010, R 17} The master thereafter demed Appellants' Rule 59, SCRCP, motIon 

{Order Denymg MotIon for ReconSIderatIOn to Alter or Amend or for aNew Tnal filed 

May 6, 2010, R 30} Appellants filed thIS appeal 

Standard of RevIew 

A SUIt for a declaratory Judgment IS neIther legal nor eqUItable, but IS 

determmed by the nature of the underlymg Issue Felts v RIchland County, 303 S C 

354, 356, 400 S E 2d 781, 782 (1991) An actIOn to set aSIde a transfer as fraudulent 

pursuant to the Statute of ElIzabeth IS an actIOn m eqUIty Albertson v Robmson, 371 

S C 311, 315, 638 S E 2d 81, 83 (Ct App 2006) Moreover, an alter-ego cause of 

actIon WIll be reVIew under an eqUItable standard of reVIew MId-South Management 

Co ,Inc V Sherwood Develop Corp, 374 S C 588, 649 S E 2d 135 (Ct App 

2007), Peoples Fed Savmgs & Loan Assoc V Myrtle Beach Golf & Yacht Club, 310 

S C 132, 425 S E 2d 764 (Ct App 1992) As an actIOn m eqUIty, thIS Court has the 

abIlIty to find facts m accordance WIth ItS own VIew of the preponderance of the 

eVIdence Pmckney V Warren, 344 S C 382,387,544 S E 2d 620, 623 (2001) 

Argument 

I The master-m-eqUIty erred m faIlmg to find the transfer of the note and 
mortgage VIolated the Statute of ElIzabeth 

The master held that the Statute of ElIzabeth dId not apply to Appellants' 

argument because the partIes to the transfer of the note and mortgage were not mdebted 

to Appellants Also, the master held that even If the statute were applIcable Appellants 
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faIled to establIsh any Intent to defraud by the Respondents Both findIngs constituted 

error The Statute of ElIzabeth applIes to Appellants cause of actIOn agamst 

Respondents Moreover, the master's findIngs are contrary to the preponderance of the 

eVIdence that establIshed Intent to defraud Appellants ThIS Court should reverse the 

master and enter Judgment m favor of Appellants settIng aSIde the transfer 

a The Statute of ElIzabeth applIes to set aSide the transfer of the note 
and mortgage III this action 

The master held that the Statute of ElIzabeth dId not apply to Appellants' 

argument because the parties to the transfer of the note and mortgage were not Indebted 

to Appellants {FInal Order p 6' 25-p 7' 26, R 17} ThIS was error for two 

reasons FIrst, the Statute of ElIzabeth does not reqUire the transferor to be Indebted to 

the complaInIng credItor In order to set aSIde the conveyance The plaIn and 

unambIguous language of the Statute of ElIzabeth does not reqUire a debtor/credItor 

relatIOnshIp as a prerequlSlte to set aSIde a fraudulent conveyance Second, our 

Supreme Court has found that such a relatIOnshIp IS not reqUired to set aSIde a 

fraudulent conveyance under the Statute of ElIzabeth The statute IS applIcable to any 

person defrauded In connectIOn wIth the conveyance of the property ThIS Court should 

reverse the master and hold that the Statute of ElIzabeth appbes to set aSIde the transfer 

of the note and mortgage as a fraudulent conveyance In thIS actIOn 

FIrst, thIS Court should reverse the master's findIng that the Statute of ElIzabeth 

reqUires "the grantor to be mdebted to the complaInIng credItor at the time of the 

transfer" {FInal Order p 6'25, R 17} Such a holdIng Ignores the clear language of 
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the statute 7 South Carolma allows a transfer to be set aSIde as a fraudulent conveyance 

under SectIOn 27-23-10 of the South CarolIna Code ThIS sectIOn lS known commonly 

as the Statute of ElIzabeth and provldes, m pertment part 

Every glft, grant, alIenatIOn, bar gam, transfer, and 
conveyance of lands, tenements, or heredItaments, goods 
and chattels or any of them, or of any lease, rent, 
commons, or other proflt or charge out of the same, by 
wntmg or otherwlse, and every bond, SUIt, Judgment, and 
executIOn whlch may be had or made to or for any mtent 
or purpose to delay, hmder, or defraud credItors and 
others of then Just and lawful actIOns, SUItS, debts, 
accounts, damages, penaltIes, and forfeItures must be 
deemed and taken to be clearly and utterly vOId, 
frustrate and of no effect, any pretense, color, feIgned 
conslderatIOn, expressmg of use, or any other matter or 
thmg to the contrary notwlthstandmg 

S C Code Ann § 27-23-IO(A) (Supp 2004) (emphasIs added) The statute 

unamblguously applIes to both "credltors and others" and allows elther to set aSIde a 

conveyance that lS made wlth the mtent to defraud, hmder, or delay The unamblguous 

language of the Statute of ElIzabeth does not reqUIre a debtor/credltor relatIOnshlp as a 

prereqUIsIte to set aSIde a fraudulent conveyance No language lS used to hmit ItS 

apphcatIOn to actIOns by credItors seekmg to aVOId transfers by hIS debtor Nor does 

the statute reqUIre the transferor to be mdebted to the credItor at the tIme of the 

transfer A holdmg to the contrary would render meamngless the term "others" used m 

the statute 

That IS precIsely the effect of the master's order The master mcorrectly found 

the Statute of ElIzabeth only applIes to SItuatIOns where a debtor/credItor relatIOnshlp 

eXIsted between the partles Such a findmg rendered the term "others" meanmgless 

7 Respondents have not mamtamed that the statute IS ambIguous or otherWIse reqUIres mterpretatlOn by 
the court Therefore thIS Court should apply the clear language of the statute 
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and wIthout effect See,~, Hmton v S C Dept of ProbatIOn, Pardon & Parole 

Servs , 357 S C 327, 342, 592 S E 2d 335, 343 (Ct App 2004) (holdmg that the 

court should seek constructIOn of a statute that "gIves effect to every word of a statute 

rather than adoptmg an mterpretatIOn that renders a portIOn meamngless"), PIke v S C 

Dept of Transp , 332 S C 605, 618, 506 S E 2d 516, 523 (Ct App 1998) ("A statute 

should be so construed that no word, clause, sentence, provIsIon or part shall be 

rendered surplusage, or superfluous") In sum, the Statute of Ehzabeth unambIguously 

apphes to both "credItors and others" and allows eIther to set aSIde a conveyance 

under the statute The Statute of ElIzabeth does not test who made the transfer, rather, 

It looks to the person affected by the transfer or conveyance The master erred m 

findmg the Statute of Ehzabeth was hmited to sItuations where the transferor was 

mdebted to the complammg credItor at the time of the transfer 

Second, our Supreme Court has recogmzed the Statute of Ebzabeth appbes to 

parties other than credItors In LebovItz V Mudd, 293 S C 49, 358 S E 2d 698 

(1987), the court held that the Statute of ElIzabeth does not apply solely to credItors 

seekmg to set aSIde transfers made by hIS debtor ~ at 52, 358 S E 2d at 700 In that 

case, no credItor/debtor relatIOnshIp eXIsted at all between LebovItz, the party seekmg 

to set aSIde the conveyance, Mudd 8 Mudd owed no debt to any party m the actIOn, and 

LebovItz was not a credItor of any party to the actIOn Mudd arranged for LebovItz to 

purchase real estate at a certam pnce After makmg such arrangements, Mudd bought 

the property for a substantially lower sum and then resold the property to LebovItz 

8 LebovItz was not the only appellant seekmg to set aSide the conveyance However for ease of 
reference all appellants Will be referred to collectively as LebOVitz LikeWIse the parties fraudulently 
conveymg the property Will be referred to as Mudd 
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through a straw party and retamed the profits ~ at 51, 358 S E 2d at 699 After 

LebovItz dIscovered the scheme to defraud hIm, he brought an actIOn for fraud and 

unfaIr trade practices agamst Mudd ~ Mudd then recorded eIghteen deeds, whIch 

were backdated to pnor the LebovItz purchase, transferrmg all of the property from the 

straw party to Mudd and then from Mudd to a newly created partnershIp m IlhnOIs 

LebovItz brought an actIOn to set aSIde these transfers of the property under the Statute 

of Ehzabeth, allegmg the transfers were made to allow Mudd to defraud LebovItz by 

escapmg habilIty for hIS ongmal fraud and unfaIr trade practices Id 

Mudd moved to dIsmIss LebovItz's fraudulent conveyance cause of actIOn, 

allegmg LebOVItz was not a credItor entitled to use the Statute of ElIzabeth to set aSIde 

the transfers Id The tnal court agreed, findmg LebovItz faIled to assert he was a 

credItor of Mudd withm the meanmg of the Statute of ElIzabeth 9 ~ On appeal, 

LebovItz argued hIS complamt properly alleged the status of a person entitled to the 

protectIOns of the Statute of ElIzabeth ~ at 52, 358 S E 2d at 700 The Supreme 

Court agreed ~ In findmg statute of Ehzabeth apphed to LebovItz's cause of actIOn, 

the court looked to the actual language of the statute The court noted the statute 

referred to "credItors and others" ~ (emphaSIS m ongmal) The court reasoned 

As the emphaSIzed language clearly shows, the statute 
does not hmIt ItS apphcatIOn to credItors Rather, ItS 
protectIOn extends to other types of parties defrauded III 
connection WIth the conveyance of property 

~ (emphaSIS added) 

9 The tnal court dIsrrussed the fraudulent conveyance cause of actIOn on a second ground that IS Irrelevant 
to the court s declSlon to afford LebovItz the protectIons of the statute as It relates to thIS appeal 
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As IS eVIdent from the above language, the Supreme Court held the Statute of 

ElIzabeth does not only apply to credItors The court clearly estabhshed that other 

partIes defrauded m connectIOn wIth a conveyance may mamtam an actIOn under the 

Statute of ElIzabeth The court clearly recognIzed that the "and others" language m the 

Statute of ElIzabeth mandates that the protectIOns afforded therem apply even m the 

absence of a credItor/debtor relatIOnshIp 

ThIS approach has been recognIzed mother JunsdictIOns as well In Corry V 

Shea, 128 N W 892 (WISC 1910), the Wisconsm Supreme Court allowed a non-

credItor to pursue an actIOn under the fraudulent conveyance statute JO The court noted 

that the "appellant m thIS actIOn IS not a credItor of respondent" ~ at 894 The court 

specIfically rejected that such a posItIon IS fatal to the claIm under the fraudulent 

conveyance statute ~ Instead, the court held 

It IS a mIstake to suppose that the statute of ElIzabeth only 
aVOIds deeds and conveyances commg withm ItS exact 
provISIons as to credItors The statute IS much broader m 
ItS operatIon It enacts that every conveyance made to the 
end, purpose, and mtent to delay, hmder, or defraud 
credItors and others of then Just and lawful actIons, etc , 
shall be VOId It extends not only to credItors, but to all 
others who have cause of actIon or SUIt, or any penalty or 
forfeIture The claImant may not come withm a 
sharply defined meanIng of the word credItor, but he may 
mamtam hIS standmg m the eqUIty of credItors 

Id (emphasIs m ongmal) (mternal quotatIOns omItted), see also 37 Am Jur 2d 

Fraudulent Conveyances § 118 (2010) (statmg that "[p]rotectIOn has been extended to 

credItors and, m addItIon, others Such expressIOns have been construed hberally, 

so as to mclude withm the protectIon of the statute all persons who have mterests of 

10 The Wisconsm State of Ehzabeth is identical to our Statute of Ehzabeth 
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WhICh they may be defrauded") (mternal quotatIOns omItted), 37 C J S Fraudulent 

Conveyances § 22 (2010) ("A fraudulent conveyance can occur even If the debtor IS not 

a party to the conveyance"), 43 C J S Fraudulent Conveyances § 43 (2010) ("the term 

credItor, as employed m such statutes, IS not used m a narrow or stnctly techmcal 

sense, but has been construed lIberally, so as to mc1ude all persons who may have 

mterests or demands of WhICh they may be defrauded") As a result, the master erred 

m findmg the Statute of ElIzabeth was hmited to sItuatIOns where the transferor was 

mdebted to the complammg credItor at the tlme of the transfer 

Appellants recogmze that the vast maJonty of lItlgatIOn under thIS statute anses 

when a credItor seeks to set aSIde a conveyance made by hIS debtor II However, the 

fact that thIS IS the context m WhICh the courts address the Statute of ElIzabeth does not 

estabhsh that IS the only way for the statute to be utlhzed to set aSIde a fraudulent 

conveyance The statute unambIguously allows "others" to set aSIde a conveyance as 

fraudulent LIkewIse, our Supreme Court allows "others" to mamtam an actIOn under 

the Statute of Ehzabeth m the absence of a credItor/debtor relatIOnshIp The master 

erred by hmItmg the statutes apphcatIOn to actIOns by a credItor agamst hIS debtor 

Therefore, thIS Court should reverse the master and hold that the Statute of Ehzabeth 

II Appellants do not contend the test recited by the master to set aSide conveyances when the parties have 
a creditor/debtor relatIOnship IS mcorrect or needs to be overturned Appellant merely contends thiS IS 
the general rule for settmg aSide a conveyance when a grantor IS mdebted to the creditor at the time of 
the transfer The use of thiS test m such a situatIOn does not mean a grantor must be debtor of the 
creditor at the time of the conveyance m order to set aSide the conveyance under the Statute of Ehzabeth 
If It did then the term others would be meamngless m the statute The test IS merely mapphcable when 
the parties do not have creditor/debtor relatIOnship As a result Future Group II v NatlonsBank 324 
S C 89 478 S E 2d 45 (1996) offers no assistance to Respondents and the master erred m relymg on It 
to support the findmg that the grantor has to be mdebted to the complammg creditor at the time of the 
transfer m order for the Statute of Ehzabeth to apply 
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applIes to set aSIde the transfer of the note and mortgage as a fraudulent conveyance m 

thIS actIOn 

b The preponderance of the eVIdence establIshes the transfer of the 
note and mortgage was done wIth the mtent to defraud Appellants 

The master found that there was no mtent to defraud by Respondents {Fmal 

Order p 7 ~ 28-p 8 ~ 29, R 17} The master's rulmg IS not supported by eVIdence 

ThIS Court should reverse 

The eVIdence12 establIshed that MIchael Brown's goal upon learnmg of Oskm's 

pendmg Judgment agamst Johnson was to structure a transaction relatmg to the SCB&T 

note and mortgage m order to protect hIS mterest m the property from bemg affected by 

Oskm's Judgment agamst Johnson and O'Connell's Judgment MIchael Brown knew 

that Oskm was a credItor of Johnson Michael Brown also knew that Johnson had 

failed to respond to Oskm's lawsmt As a result, Michael Brown told SCB&T of the 

possibIlIty of Judgments agamst Johnson Dunng these discussIOns with SCB&T, 

MIchael Brown learned that he could not buy the note and mortgage himself because hIS 

status as a co-obhgor would result m a pay-off of the note, thus leavmg no note or 

mortgage to assign 

The preponderance of the eVidence estabhshed that, m response to learmng thIS 

mformatIOn, Michael Brown had hiS attorney orgamze J Conner m order to faCilItate 

acqumng the note and mortgage from SCB&T The filIng was expedited, and Michael 

Brown personally paid the expedited fihng fee J Conner was necessary to achieve the 

goal of the Michael Brown to protect hiS mterest m the property and shield It from 

12 Please note that all facts reCIted III the argument sectIon have preVIOusly been set forth III the statement 
of facts wIth correspondlllg cItes to the record Thee cItes to the record are ehrrnnated III the argument 
sectIOn for breVIty unless It IS a new fact not prevIously set out 
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Oskm's Judgments agamst Johnson J Conner eXIsted solely to purchase the note and 

mortgage from SCB&T ThIS was done, as stated by MIchael Brown, to protect hIS 

property asset from the Oskm Judgment {Trans p 186, lInes 12-20, R 299} The 

only reason J Conner eXIsted was because MIchael Brown was oblIgated under the note 

and mortgage and wanted to aVOId the Oskm Judgment agamst Johnson {Trans p 

207, lInes 9-23, R 320} MIchael Brown approached WachovIa about lendmg the $3 5 

mIllIon needed to facIlItate J Conner's acqUIsItIon of the note and mortgage from 

SCB&T MIchael Brown then exclusIvely partICIpated m ensurIng that WachovIa 

deCIded to lend the $3 5 mIllIon because he knew thIS transactIOn was necessary as he 

mformed WachovIa that the property was "facmg some Judgment lIens If the property IS 

not taken out of ItS eXlstmg structure " MIchael Brown worked to get the loan to J 

Conner as follows (1) he undertook substantIal negotIatIons WIth WachovIa, despIte not 

bemg a member of J Conner, m order to complete the transactIOn, (2) he owned five 

of the SIX accounts that WachovIa reqUIred to be pledged as the securIty, (3) he agreed 

that one of those accounts, a hedge fund account solely owned by MIchael Brown, 

should be lIqUIdated to pay down approxImately $2 mIllIon of the $3 5 mIllIon debt to 

WachovIa, (4) he executed a personal guaranty agreement for the Wachovia loan, (5) 

he SIgned both the securIty agreement and control agreement as "borrower," (6) he 

wrote a personal check, drawn on hIS personal account, m the amount of $44,303 31 to 

cover the shortfall m the payment amount owed to SCB&T, and (7) he set up the 

demand depOSIt account for J Conner and deposIted another personal check m the 

amount of $50,000 m the demand depOSIt account 
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The preponderance of the eVIdence proved that MIchael Brown mitIated the 

process to structure a transactIOn relatmg to the SCB&T note and mortgage m order to 

protect hIS mterest m the property from bemg affected by Oskm's Judgments agamst 

Johnson and to preclude Appellants from executmg agamst the property ThIS Court 

should find the preponderance of the eVIdence establIshed Respondents mtended to 

defraud Appellants by creatmg of J Conner to acqUIre the note and mortgage and 

msulate the property from Appellants' claIms agamst Johnson Therefore, thIS Court 

should reverse the master and hold (1) Respondents VIolated the Statute of ElIzabeth 

and (2) the Statute of ElIzabeth applIes to set aSIde the transfer of the note and mortgage 

as a fraudulent conveyance m thIS actIOn 

AddItionally, the master's findmg that Appellants were not prejUdICed because 

theIr mterests were subordmate to SCB&T and Respondents was error {Fmal Order p 

P 8' 29, R 17} As shown fully m section II, mIra, the $3 5 mIllIon payment to 

SCB&T operated as a pay-off of the note and mortgage that rendered the oblIgatIOn 

satisfied As a result, the value of the property IS suffiCIent to allow Appellants to fully 

recover once they move to execute agamst Johnson 

II J Conner IS the alter-ego of MIchael Brown, and, thus, the $3 5 mIllIon 
payment to SCB&T operated as a pay-off of the prmcipal amount due 
under note and mortgage 

The master found (1) that the eVIdence dId not support a determmatIon that J 

Conner was the alter-ego of MIchael Brownl3 and (2) that the $3 5 mIllIon payment to 

SCB&T could not constItute a payment of the note and mortgage {Fmal Order p 9' 

32-p 10' 33, P 10' 36-p 11'36, R 17} The master also held that, even If the 

13 The order reverses the order statmg Michael Brown IS not the alter ego of J Conner This bnef sets 
forth the correct order 
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payment resulted m the pay-off of the note, MIchael Brown would be eqUItably 

subrogated to Johnson, retammg hIS pnonty over Appellants {Fmal Order p 10'35, 

R 17} All three findmg constItute reversIble error FIrst, the preponderance of the 

eVIdence establIshed that J Conner was the alter-ego of MIchael Brown Second, the 

master mIsapplIed the rules of pnonty for future advances made under a future advance 

clause m a mortgage to determme the $3 5 mIllIon payment to SCB&T could not 

constitute a payment of the note and mortgage Lastly, the master mcorrectly found 

that eqUItable subrogatIOn would bar Appellants' action Therefore, thIS Court should 

reverse the master, holdmg that MIchael Brown was the alter-ego of J Conner and that 

the $3 5 mIllIon payment to SCB&T constituted a payment m full of the pnncipal of the 

note and mortgage 

a The preponderance of the eVidence establIshed that J Conner was 
the alter-ego of Michael Brown 

The master found she was "not convmced by the eVIdence that MIchael Brown 

IS the alter-ego of J Conner, LLC " {Fmal Order p 9 , 32, R 17} The 

preponderance of the eVIdence cannot support thIS findmg In fact, the preponderance 

of the eVIdence proved J Conner was the alter-ego of MIchael Brown ThIS Court 

should reverse and hold J Conner was the alter-ego of MIchael Brown 

An alter-ego theory reqUIres a showmg of total dommatIOn and control of an 

entity by another Colleton County Taxpayers Assoc V School DISt of Colleton 

County, 371 S C 224, 237, 638 S E 2d 685, 692 (2006), MId-South, 374 SCat 603, 

649 S E 2d at 143, Peoples Fed Savmgs & Loan Assoc V Myrtle Beach Golf & 

Yacht Club, 310 SCat 148, 425 S E 2d at 774 A showmg of meqUItable 
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consequences caused by the total dommatIOn must also be shown Id Total 

dommatIon and control "may be shown where the subserVIent entIty mamfests no 

separate mterest of Its own and functIOns solely to achIeve the goals of the dommant 

entIty" Colleton County, 371 SCat 237, 638 S E 2d at 692 Therefore, a court 

should dIsregard an entIty as an alter-ego when (1) the subservIent entIty functIons 

solely to achIeve the goals of the dommant entIty, (2) the subservIent entIty mamfests 

no mterest of Its own separate from the dommant entIty, and (3) meqUItable 

consequences result from the total dommatIon Here, MIchael Brown, the dommant 

party, exercIsed total dommatIOn over J Conner, the subservIent entIty, resultmg m 

meqUItable consequences to Appellants 

FIrst, the eVIdence establIshed that MIchael Brown's goal was to structure a 

transactIOn relatmg to the SCB&T note and mortgage m order to protect hIS mterest m 

the property from bemg affected by Oskm's Judgment agamst Johnson ThIS IS eVIdent 

from hIS course of dealmgs wIth SCB&T In the fall of 2008, MIchael Brown began 

mvestIgatmg hIS optIons to satIsfy hIS oblIgatIOns under the SCB&T note and mortgage 

as the matunty date was approachmg As part of that process, MIchael Brown first 

learned Oskm was a credItor of Johnson Johnson mformed MIchael Brown that a 

summary Judgment heanng was scheduled for November 3, 2008, m Oskm's breach of 

contract actIOn and that Johnson had faIled to respond to the laWSUIt In response to 

thIS news, MIchael Brown expressed hIS concerns to SCB&T as to how thIS potentIal 

Oskm Judgment would affect hIS mterest m the property In fact, one day after the 

summary Judgment, MIchael Brown mformed SCB&T of the pOSSIbIlIty of a Judgment 

agamst Johnson SCB&T mformed MIchael Brown that he could not buy the note and 
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mortgage hImself because hIS status as a co-oblIgor would result m a pay-off of the 

note, thus leavmg no note or mortgage to assIgn MIchael Brown then had hIS attorney 

orgamze J Conner LLC, In order to facIlItate acqumng the note and mortgage from 

SCB&T MIchael Brown personally paId the expedIted filIng fee 

Second, the eVIdence establIshed J Conner functIOned solely to achIeve the 

goals of the MIchael Brown and had no Interest of ItS own separate from MIchael 

Brown J Conner eXIsted solely to purchase the note and mortgage from SCB&T J 

Conner's operatIng agreement proVIdes ItS sole purpose as "to acqUIre that certaIn 

note and mortgage held by South CarolIna Bank & Trust, N A from MIchael Brown 

and Stephen Mark Johnson" No other purpose or Interest was set forth to the master 

In fact, It was undIsputed that thIS was the sole purpose of J Conner {Trans p 244, 

lInes 4-7, R 357} ThIS was done, as stated by MIchael Brown, to protect hIS property 

asset from the OskIn Judgment The only reason J Conner eXIsted was because 

MIchael Brown was oblIgated under the note and mortgage and wanted to aVOId the 

OskIn Judgment agamst Johnson 

ThIrd, the eVIdence establIshed addItIOnal other IndICia of domInation by 

MIchael Brown MIchael Brown had hIS attorney orgamze J Conner The filmg was 

expedIted, and MIchael Brown personally paId the expedIted filIng fee There IS no 

eVIdence In the record that Joan Conner Brown was Involved wIth orgamzmg J 

Conner MIchael Brown was the only party that approached WachovIa about lendIng 

the $3 5 mIllIon needed to facIlItate J Conner's acqUISItIon of the note and mortgage 

from SCB&T Joan Conner Brown dId not engage WachovIa In lendIng J Conner the 

$3 5 mllhon MIchael Brown, despIte not beIng a member of J Conner, was the only 
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party to negotiate wIth WachovIa about obtammg these funds Joan Conner Brown dId 

not particIpate m the negotiatIOns wIth WachovIa Dunng the negOtiatIOns, MIchael 

Brown mformed WachovIa that the property was "facmg some Judgment hens If the 

property IS not taken out of ItS eXIstmg structure" Further, five of the SIX accounts 

pledged as the secunty reqUIred to obtam the WachovIa loan were owned solely by 

MIchael Brown One of those accounts, a hedge fund account solely owned by MIchael 
I 

Brown, was to be lIqUIdated to pay down approxImately $2 mIllIon of the $3 5 mIllIon 

debt to WachovIa In addItion, MIchael Brown executed a personal guaranty agreement 

for the WachovIa loan Also, MIchael Brown also sIgned both the secunty agreement 

and control agreement as "borrower" MIchael Brown also wrote a personal check, 

drawn on hIS personal account, m the amount of $44,303 31 to cover the shortfall m the 

payment amount owed to SCB&T Joan Conner Brown dId not provIde any funds to 

faCIlItate the transfer of the note and mortgage from SCB&T to J Conner / Lastly, 

MIchael Brown set up the demand deposIt account for J Conner and deposIted another 

personal check m the amount of $50,000 m the demand deposIt account 

The eVIdence relIed on by the master to find lack of control by MIchael Brown 

IS mIsplaced That eVIdence has nothmg to do WIth the total dommatIOn of J Conner 

by MIchael Brown The fact that Joan Conner Brown had personal accounts at 

WachovIa and owns mvestment secuntIes does eVIdence any control of J Conner In 

fact, that only eVIdence of Joan Conner Brown's mvolvement WIth J Conner was a 

payment of twenty-thousand dollars {Trans p 245, lInes 7-9, R 358} Joan Conner 

Brown admItted J Conner has no busmess activIties {Trans p 248, lIne 25-p 249, 

lme 2, R 361-62} Agam, there IS no eVIdence that she negotiated on behalf of J 
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Conner for the WachovIa loan, was otherwIse mvolved m the transactlOn, or was 

mvolved m the creation of J Conner 

The preponderance of the eVIdence cannot support a findmg that Joan Conner 

Brown has control over J Conner despIte bemg named as sole member The 

preponderance of the eVIdence established that (1) MIchael Brown mltIated the process 

to structure a transactlOn relatmg to the SCB&T note and mortgage m order to protect 

hIS mterest m the property from bemg affected by Oskm's Judgment agamst Johnson, 

(2) he created J Conner, (3) he negotiated on behalf of J Conner to obtam the $3 5 

million from WachovIa, (4) he wrote nearly $95,000 m personal checks to facIlitate J 

Conner obtammg the WachovIa loan, (5) he guaranteed the WachovIa loan to allow J 

Conner to obtam the $3 5 million, and (6) he sIgned both the Wachovia secunty 

agreement and control agreement as "borrower" ThIS Court should find the 

preponderance of the eVIdence established J Conner was the alter-ego of MIchael 

Brown 

Lastly, recogmtlOn of J Conner would result m meqUltable consequences, 

promote fraud, wrong, mJustIce, or contravene pubhc policy MIchael Brown mIsused 

hIS power of J Conner to thwart Appellants' legItimate c1alffis agamst the property J 

Conner eXIsts solely to shIeld the property from the reach of Appellants as mtended by 

MIchael Brown J Conner has never reqUlred MIchael Brown or Johnson to make 

payments under the note Joan Conner Brown testified that J Conner has never 

reqUired MIchael Brown or Stephen Mark Johnson to make payments under the note 

and mortgage Any legItimate company that acqUired a note and mortgage would 

reqUire payment from the obhgors It would also contravene pubhc pohcy to allow 

24 



persons oblIgated under a note and mortgage to aVOId those contractual oblIgatIOns by 

settmg up a shell entity to purchase the note and mortgage m order to escape the 

payment terms 

As shown above, the preponderance of the eVIdence establIshed that J Conner IS 

the alter-ego of MIchael Brown The eVIdence also establIshed that recogmtIOn of J 

Conner would result m meqUItable consequences, promote fraud, wrong, mJustIce, or 

contravene publIc polIcy The master erred m findmg otherwIse ThIS Court should 

reverse and hold J Conner was the alter-ego of MIchael Brown 

b The presence of the future advance clause m the mortgage does not 
preclude a findmg that the $3 5 mIllIon payment to SCB&T 
constItuted a payment of the prmCIpal of the note and mortgage 

The master found that the eXIstence of the future advance clause m the mortgage 

precludes a findmg that the mortgage had been satisfied {Fmal Order p 10 and 11 , 

36, R 17} The court relIed on the well-settled rule that a mortgage contammg a future 

advance clause remams valId even after payment m full of the underlymg debt See 

Central ProductIon CredIt Assoc V Page, 268 SCI, 8, 231 S E 2d 210, 214 (1977) 

Appellants agree that thIS IS the rule m SItuatIOns when a mortgage contams a future 

advance clause However, applIcatIOn of the rule does not Impact Appellants recovery 

m thIS matter The rule announced m Central ProductIOn SImply allows a mortgage 

holder retams pnonty over other lIen holders m order to recover future advances made 

to the borrower even after the mortgage prmcipal has been paId m full However, 

applIcatIOn of the rule does not Impact Appellants recovery m thIS matter Id 

The mortgage can remam valId and not affect Appellants nght to recover at all 

Here, the mortgage holder was entItled to $3 5 mIllIon plus mterest from the 
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borrowers Once that amount IS paId m full, then the mortgage holder has been paId m 

full as the prmclpal of the note and mortgage The mortgage holder IS not entitled to 

receIve any more money to satisfy the pnnclpal amount as It has been fully paId The 

only amounts the mortgage holder would be entitled to from the date of payment on 

would be to amounts relatmg to any future advances made after full payment as set out 

m Central ProductIOn However, Central ProductIOn does not stand for the premIse 

that the mortgage holder would be entitled to any anythmg other than repayments of 

future advances Importantly, no future advances were made under thIS mortgage 

Therefore, the mortgage holder m thIS action IS entitled to no addItional money 

An IllustratIOn WIll elucIdate thIS argument Assume Oskm moved to sell the 

property after the payment of the $3 5 mIllIon to SCB&T, and the property sold for 

some amount Under Central ProductIOn, the mortgage holder had pnonty over Oskm 

to those proceeds m order to be repaId for any outstandmg future advances It has made 

to the borrowers Here, no future advancements were made Therefore, the amount 

the mortgage holder would receIve under the pnonty rules of Central ProductIOn would 

be zero The mortgage holder could not claIm entitlement to any of the proceeds to pay 

down the mortgage pnnclpal because It has been paId m full To hold otherWIse would 

permIt the mortgage holder to receIve a double recovery as the pnnclpal amount As a 

result, Oskm would be entitled to Johnson's half of the proceeds from the sale 

The master SImply mlsapphed the Central Production rule to bar Appellants 

recovery Actually, applIcatIOn of the Central ProductIOn rule to thIS case leads to the 

mescapable conclUSIOn that even WIth the mortgage holder retammg pnonty, Appellants 
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can stlll recover the amounts due to them The master erred m holdmg otherWIse and 

thIS Court should reverse 

c The master mcorrectly and unnecessarIly found that eqUItable 
subrogatIon would preclude a findmg that the note and mortgage 
had been paId 

In denymg Appellants claim that the note and mortgage were satisfied by the 

$3 5 mIllIon payment to SCB&T, the master held that even If the note and mortgage 

were satlsfied then eqUItable subrogatIOn would preclude Appellants from recovenng 

{Fmal Order p 10' 35, R 17} ThIS findmg IS Immatenal to the Issue of whether the 

$3 5 mIllIon payment to SCB&T constItuted a payment of the note and mortgage 

EqUItable subrogatIOn has no beanng on that Issue EqUItable subrogatIOn only Impacts 

pnonty dIsputes between partles Pnonty was not at Issue m thIS actlon Appellants 

only requested a declaratIOn that the $3 5 milhon payment to SCB&T constituted a 

payment of the note and mortgage here Appellants dId not request a determmatIOn of 

pnonty by the master Appellants have not tned to enforce ItS Johnson Judgment and 

the subrogatIOn pnonty Issue would be addressed m that actIOn Therefore, no need 

eXIsted for master to reach thIS Issue ThIS findmg should be vacated by thIS Court 

Moreover, Respondents faIled to plead eqUItable subrogatIOn m theIr answer 

{Answer of Respondents, R 1I0} As such, the Issue was not properly before the 

master See Kuzmk v Bees Ferry ASSOCiates, 342 S C 579, 609, 538 S E 2d 15, 30 

(Ct App 2000) (findmg an eqUItable subrogatlon claIm must be plead m the answer m 

order to be conSIdered by the court) Therefore, no need eXIsted for master to reach 

thIS Issue ThIS fmdmg should be vacated by thIS Court 
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ConclUSIOn 

Based on the foregomg, thIS Court should reverse the master-m-eqUIty and enter 

Judgment m favor of Appellants ThIS Court should remand thIS actIOn to the master to 

make a findmg as to the amount of penalty to be awarded to Appellants for Respondents 

vIOlatlon of the Statute of ElIzabeth 

ColumbIa, South Carolma 
July 7,2011 
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