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STATEMENT OF THE ISSUES ON APPEAL

L. Did the Circuit Court abuse its discretion in determining that Appellant

first effected proper service on Oconee County on September

7,20127

I1. Did the Court err in ruling that Plaintiff failed to timely commence this

action within the limitations period set forth in S.C. Code Ann. § 15-78-110?

STATEMENT OF THE CASE

This case arises out of an incident (the “Incident”) in which an Airplane owned by

Appellant struck a deer at Oconee County Regional Airport (the “Airport”). It is

undisputed that the Incident occurred on April 23, 2010. (See Amended Complaint,

dated September 5, 2012, pp. 7-9, § 23, 44 26 -27.) The Airport is owned and operated

by Oconee County, a body politic and corporate and a political subd

vision of the State of

South Carolina, (hereinafter “Oconee County”). (See Amended Complaint, dated

September 5, 2012, p. 3,9 7.)

Appellant filed its first civil action related to the Incident in the U.S. District

Court for the District of South Carolina, Anderson Division, on May 27, 2011. (See

Respondent’s Brief in Support of Motion to Dismiss, dated August

p. 1.) This complaint asserted causes of action against “Oconee Co

30, 2012, Exhibit B,

unty, South Carolina,

a political subdivision of the State of South Carolina, d/b/a Oconee County Regional

Airport” for negligence and negligence per se. (See Respondent’s Brief in Support of

Motion to Dismiss, dated August 30, 2012, Exhibit B, pp. 8 — 12.)

dismissed this civil action, bearing C.A. File No. 8:11-CV-01290.

Appellant voluntarily

On July 29, 2011, Respondent filed a second civil action in the U.S. District Court

for the District of South Carolina, Anderson Division, asserting

1

claims related to the




Incident, bearing C.A. File No. 8:11-CV-01855-HMH. (See R

Support of Motion to Dismiss, dated August 30, 2012, Exhibit G

named the defendant as “Oconee County Aeronautics Commission,

Regional Airport (KCEU), and it asserted claims against that defe

and negligence per se.

Dismiss this Complaint, stating that Oconee County was the pr

Appellant’s Complaint was subject to dismissal pursuant to Fed. R.
Fed. R. Civ. P.

jurisdiction to hear the dispute and because Respondent’s Compl

claim upon which relief could be granted. (See Respondent’s Brief

On September 22, 2011, Oconee Coun

espondent’s Brief in
, p- 1.) This action
d/b/a Oconee County
ndant for negligence
ty filed a Motion to
oper party, and that

Civ. P. 12(b)(1) and

12(b)(6), because the U.S. District Court lacked subject-matter

aint failed to state a

in Support of Motion

to Dismiss, dated August 30, 2012, Exhibit D, pp. 1 —2.) On November 28, 2011, Judge

Henry M. Herlong, Jr., issued an Opinion and Order finding that Oconee County was the

owner and operator of the Oconee County Regional Airport, and finding the S.C. Ann.
15-78-100(b) deprives the U.S. District Court of subject-matter jurisdiction for claims
ion to Dismiss

against Oconee County. (See Respondent’s Brief in Support of Mot , dated

August 30, 2012, Exhibit E, pp. 6 -7.) Appellant did not appeal Judge Herlong’s Opinion
and Order.
On April 3, 2012, Appellant filed its third Complaint related to the Incident, this

time in the Court of Common Pleas for Oconee County. This action bore C.A. File No.
2012-CP-37-319, and it named “Oconee County, South Carolina, ajpolitical subdivision
of the State of South Carolina, d/b/a Oconee County Regional Airport” as Defendant.
(Complaint, filed April 3, 2012, p. 1.) Appellant attempted to effect service via Certified

Mail, even though the South Carolina Rules of Civil Procedure do not allow for service




upon counties via Certified Mail.
Dismiss, pursuant to Rule 12(b)(5), SCRCP.

“service must be made on [a governmental subdivision of South Ca

a copy of the summons and complaint to the chief executive offi

In that Motion, Re

On May 2, 2012, Respondent filed a Motion to

spondent stated that

rolina] by ‘delivering

icer or clerk [of the

governmental subdivision], or by serving the summons and complaint in the manner

prescribed by statute for the service of summons and complaint or any like process upon

such defendant.” ” (See Oconee County’s Motion to Dismiss, dated May 2, 2012, p. 1,

quoting Rule 4(d)(6), SCRCP.) Following receipt of Respondent’s Motion to Dismiss,

Appellant attempted service on Oconee via process server. Process Server Tony Finley

delivered copies of the Summons and Complaint to Reginald D
asserted was Chairman of the Oconee County Council. (See Affidav
Finley Regarding Dexter, dated May 11, 2012.) While Dexter |
Oconee County Council Chair, he was not Chair at the time of th
(See Testimony of Oconee County Administrator Scott Moulder, Tra
4, 2012 Motion Hearing, p. 26, 1. 1 — p. 27, 1. 7; see also Complaint
p. 2, § 3.) Process Server Finley also submitted an Affidavit st
Council Clerk Elizabeth Hulse by delivering a copy of the Summo
Glenn Breed, who was identified as Oconee County’s “Assistant Ac
Services.” (See Affidavit of Service of Tony Finley Regarding H
2012.) The affidavit regarding Hulse made it clear that Finley did

Hulse with the Summons and Complaint.

exter, whom Finley
it of Service of Tony
previously served as
1e attempted service.
nscript of September
, filed April 3, 2012,
ating that he served
ns and Complaint to
Iministrator for E&E
ulse, dated May 11,

not personally serve

On September 4, 2012, Judge Alexander Macaulay conducted a hearing on

Oconee County’s Motion to Dismiss. Because the judge, rather thar

|98}

1 the jury, is required




to resolve questions of fact related to a Motion to Dismiss based
Judge Macaulay considered affidavits and testimony presented by
live testimony presented by Oconee County at the September 4, 2012
Appellant was afforded an opportunity to cross-examine witnesses.
of September 4, 2012, Hearing, p. 24, 1. 22 — p. 25, 1. 10.) Prior to th
hearing, Appellant submitted a supplemental affidavit from Tony

purported service on Messrs. Dexter and Breed. In the August

on improper service,
both parties. For the
) hearing, counsel for
(See, e.g., Transcript
e September 4, 2012,
Finley, regarding the

28, 2012, Affidavit

Regarding Service, Finley continued to erroneously testify that Reginald Dexter was

Chairman of the Oconee County Council. (See Affidavit of Tony

Finley, dated August

28, 2012, 94 4 - 5.) Further, Finley offered extensive testimony regarding the substance

of communications had in the Oconee Administrative Offices on May 10, 2012. (See

Affidavit of Tony Finley, dated August 28, 2012, 4 6 — 8.) At th
hearing, Judge Macaulay received testimony and took judicial

County’s Administrative Offices were not open on May 10, 2012,

Confederate Memorial Day, which is an official County Holiday in ¢

Testimony of Glenn Breed, Transcript of September 4, 2012 Motion

— 18.) In his testimony, Glenn Breed disputed Finley’s account

stated that he had no authority to accept service of process on behal
(See Testimony of Glenn Breed, Transcript of September 4, 2012 M

. 5—p.24,1.12.) At the conclusion of the September 4, 2012 heas

stated a preliminary intent to grant Oconee County’s Rule 12(b)(5

and the Court requested for Oconee County’s Counsel to draft a pro

the Motion. (Transcript of September 4, 2012 hearing, p. 45,1. 16 —

e September 4, 2012
notice that Oconee
because that date is
Dconee County. (See
Hearing, p. 22, 11. 12
f events, and Breed
f of Oconee County.
otion Hearing, p. 23,
ing, Judge Macaulay
) Motion to Dismiss,
posed order granting

p.46,1.7.)




Before the Court issued a final order on the Motion to Dismi
Amended Complaint on September 7, 2012. (See Appellant’s Amer
that date, Appellant personally served Elizabeth Hulse, Clerk of
Council with the Amended Summons and Amended Complaint. (S

Finley, dated September 12, 2012.) Judge Macaulay did not iss

Oconee County’s Rule 12(b)(5) Motion to Dismiss remained unde

time.
On September 17, 2012, Oconee County filed a Motion to

Amended Complaint with Prejudice, pursuant to Rule 12(b)(6)

Appellant’s failure to comply with the two-year limitations period s

Ann. § 15-78-110. (See Oconee County’s Motion to Dismiss,
2012)

Complaint, which also asserted Oconee County’s right to dismissal

pursuant to Rule 12(b)(6), SCRCP. (See Answer to Appellant’s

dated September 17, 2012.)

On November 2, 2012, Judge Macaulay entered an Order ¢

County’s pending Motions to Dismiss for hearing. (See Order of

November 2, 2012.) The Motions were scheduled for hearing on

however, that hearing was cancelled by the Court.

On December 11, 2012, the parties appeared before Judge

for a hearing on Oconee County’s consolidated Motions to Dismi

considered the entire record to-date, including the transcript of

September 4, 2012, hearing. (See Transcript of Hearing on Decemb

Simultaneously, Oconee County filed an Answer to A

ss, Appellant filed an

1ded Complaint.) On
the Oconee County
ee Affidavit of Tony
ne a final order, and

>r advisement at that

Dismiss Appellant’s
SCRCP, based on
et forth in S.C. Code
dated September 17,
ppellant’s Amended
of Appellant’s claims

Amended Complaint,

onsolidating Oconee
Consolidation, dated

November 5, 2012;

R. Lawton Mclntosh
ss. Judge Mclntosh

testimony from the

er 11,2012, p. 3,11.2




—16.) At the hearing, counsel for Appellant conceded that a two-year limitations period

was applicable to the claims at issue in this case. (See Trans

cript of Hearing on

December 11, 2012, p. 8, 1. 11 — 13.) Following the hearing, Judge McIntosh took the

Motions under advisement. (Transcript of December 11, 2012 Hearing, p. 19, 1. 16 —

18.) On March 25, 2013, Judge Mclntosh entered an Order granting Oconee County’s

Motions to Dismiss, and the Order dismissed Appellant’s cla
however, the Clerk of Court did not serve the Order on the parties
(See Order of Judge Mclntosh Granting Oconee County’s Motio
March 25, 2013, Form 4 Cover.) In the Order, the Court found th
properly serve Oconee County until September 7, 2012, the date

Hulse was served with a copy of the Amended Summons and Amen

ims with prejudice;
until April 5, 2013.
n to Dismiss, dated
at Appellant did not
on which Elizabeth

ded Complaint. (See

Order of Judge McIntosh Granting Oconee County’s Motion to Dismiss, dated March 25,

2013, p. 14.) The Court found that Appellant’s first proper service on Oconee County

occurred 157 days after the original filing; therefore, Appellant’s action was commenced

on September 7, 2012, outside the applicable limitations period set forth in S.C. Code

Ann. § 15-78-110. (See Order of Judge McIntosh Granting Oconee County’s Motion to

Dismiss, dated March 25, 2012, p. 16.)

On April 22, 2013, Appellant moved to reconsider the Order of Judge Mclntosh.

(See Appellant’s Motion to Reconsider.) Judge Mclntosh denied the Order via Form 4

Order on May 7, 2013. (See Form 4 Order from Judge McIntosh,

Appellant filed its Notice of Appeal in this Matter on May 29, 2013.

dated May 7, 2013.)




ARGUMENT
I. The Circuit Court Correctly Held That Appellant Failed to Ef

Oconee County Prior to September 7, 2012.
The Circuit Court properly found that Appellant failed to
Oconee County prior to September 7, 2012. Rule 4(d)(6), S
guidelines for persons authorized to receive service on behalf of co
repeatedly failed to comply with those guidelines. The Circuit Co
discretion in making its findings of fact regarding service.
A. Standard of Review for Questions Regarding Service of |

The plaintiff has the burden to demonstrate that service of

made. Jensen v. Doe, 292 S.C. 592, 594, 358 S.E.2d 148, 148-49
plaintiff must demonstrate compliance with the civil rules of
presumption of proper service. Moore v. Simpson, 322 S.C. 518, 52

(Ct. App. 1996).

“Questions of fact arising on a motion to quash service of

ffect Service Upon

effect service upon
CRCP, sets specific
unties, and Appellant

urt did not abuse its

Process.

rocess was correctly
(Ct. App. 1987). A
service to obtain a

3,473 S.E.2d 64, 66

 process for lack of

jurisdiction over the defendant are to be determined by the court [rather than by a jury].

The findings of the circuit court on such issues are binding on the 4
wholly unsupported by evidence or manifestly influenced or control
Brown v. Carolina Emergency Physicians, P.A., 348 S.C. 569, 583

App. 2001) (internal citations omitted). Stated more succinctly

findings of fact regarding validity of service of process are reviews

discretion standard.” Graham Law Firm, P.A. v. Makawi, 396 S,

S.E.2d 430, 432 (2012).

ppellate court unless
led by error of law.”
S.E.2d 624, 631 (Ct.

“[t]he trial court’s
>d under an abuse of

C. 290, 294-95, 721

The Circuit Court’s ruling was supported by live testimony given by Glenn Breed

7




and Scott Moulder, and Appellant was given an opportunity to

witnesses. (See Transcript of September 4, 2012 Motion Hearing, p

cross-examine these

21,1. 6 —p. 44,1. 8)

Accordingly, the Circuit Court’s decision was supported by evidence and existing case

law, and the Circuit Court did not abuse its discretion in rendering its ruling.

B. Glenn Breed Is Not Authorized By South Carolina La

Upon Oconee County in This Matter.
Rule 4(c), SCRCP, expressly states who is authorized to
summons and complaint in a civil action, limiting service to “the she

any other person not less than eighteen (18) years of age, not an atto

an action.” Rule 4(c), SCRCP (emphasis added). Appellant attem

this rule by hiring Tony Finley, a private investigator, to effect s

County. Following Finley’s attempted service, Appellant filed

stating that service on Elizabeth Hulse was complete when pape

w to Effect Service

effect service of the
riff, his deputy, or ...
rney in or a party to
Ipted to comply with
ervice upon Oconee
affidavits of service

rs were delivered to

Glenn Breed. (See Affidavit of Service of Tony Finley Regarding Hulse, dated May 11,

2012.) In that affidavit, Finley averred that he served Elizabeth

documents to Glenn Breed, a Deputy Administrator of Oconee Coun
Tony Finley Regarding Hulse, dated May 11, 2012.) Appellant ne

Service with the Clerk of Court demonstrating that Mr. Breed effecte

County, presumably because Appellant did not believe Mr. Br

effecting legal service on his employer.

Now that Mr. Finley’s efforts to effect service have been rulk

Circuit Court, Appellant contends that Glenn Breed effected servi

Hulse by delivering
ty. (See Affidavit of
ver filed a Notice of
d service on Oconee

ced was capable of

>d insufficient by the

ce by delivering the

Summons and Complaint to Elizabeth Hulse, Clerk of the Oconee County Council. It is




undisputed that Glenn Breed is an employee and executive office
which is a party defendant to this action. (See Testimony of Glenn
September 4, 2012 Motion Hearing, p. 21, 1. 15 -p. 22, 1. 6.) Beca
officer of Oconee County, Mr. Breed is a party to the action, and h
service in this case. Had Mr. Breed committed a tort within the scop
Oconee County would be liable for his actions, provided that the ¢
afforded a remedy. See S.C. Code Ann. § 15-78-200 (stating S.C
exclusive and sole remedy for torts committed by employees of]

while acting within scope of employee’s official duty); see also P

r of Oconee County,
Breed, Transcript of
use he is an executive
e is not able to effect
e of his employment,
S.C. Tort Claims Act
. Tort Claims Act is
governmental entity

arker v. Spartanburg

Sanitary Sewer Dist., 262 S.C. 276, 607 S.E.2d 711 (Ct. App. 2005) (affirming that

governmental sewer district can be liable for automotive tort of en

scope of employment).

iployee acting within

Counsel for Appellant would not have been allowed to contact Glenn Breed to

discuss this case outside the presence of Oconee County’s counse

I, because as Deputy

Administrator of Oconee County, he is deemed to be a “represented party” as a result of

Oconee County’s representation by counsel.
(Comment 7) (stating that in case of represented organization

attorneys from communicating with person who regularly consult

attorney regarding matter at issue or whose act or omission in co

may be imputed to represented organization). If Appella

See Rule 4.2, RPC

., Rule 407, SCACR

Rule 4.2 prohibits
s with organization’s
nnection with matter

nt’s counsel cannot

communicate with Mr. Breed regarding this matter, Appellant’s counsel certainly cannot

use Mr. Breed to effect service upon the represented organization.

Based on the liability provisions of the S.C. Tort Claims Act

and the provisions of




Rule 4.2 of the Rules of Professional Conduct, all employees of
barred from effecting service on Oconee County, with the sole ex
the Oconee County Sheriff’'s Department. Those Sheriff’s Def
authorized to effect service, because Rule 4(c), SCRCP, expressl

effect service on all persons and entities within Oconee County.

Moore v. Simpson, supra, is illustrative of the unavailabilit

Oconee County are
ception of officers of
artment officers are

y authorizes them to

y of employees of an

organization to effect service on that organization. In that matter, a private process server

attempted to serve an attorney and a law firm by delivering the sum
to a secretary at the firm. Ultimately, the attorney who was the fi

received the suit papers in his intra-office mail box on the same

delivered by the process server. Id. at 521,473 S.E.2d at 65. As in

factual accounts of the process server and the person who receive

significantly in Moore. The Court of Appeals affirmed the trial co

imons and complaint
rm’s registered agent
date the papers were
the present case, the
d the papers differed

urt’s ruling quashing

service, finding there was no evidence that the receptionist was authorized to receive

process on behalf of the attorney and firm. Id. at 524, 473 S.E.2d at
an employee of the defendant firm been sufficient to constitute bind

of Appeals would have reversed the trial court’s finding in Moore.

Were the Court to adopt Appellant’s position in this case, S

have “tag” process, meaning that as long as a defendant received suit

this state would have personal jurisdiction. This contradicts the
legislature’s clear intention to have process served upon individuals

The Circuit Court properly found that “[i]t is clear that

comply with the rules of service for a county; therefore, [Appellant]

10

67. Had delivery by

ng service, the Court

outh Carolina would
papers, the courts of
Supreme Court and
appointed by law.

[Appellant] failed to

does not receive any




presumption of proper service.” (Order of Judge Mclntosh Granti
Motion to Dismiss, dated March 25, 2012, p. 12.) The Circuit Court
holding in line with Appellant’s position would reverse the holdi
Carolina law, and it would render meaningless South Carolina’s ¢
service of process. (Order of Judge Mclntosh Granting Oconee
Dismiss, dated March 25, 2012, p. 12.) Accordingly, the Circuit C
discretion in determining that Breed was unable to effect process on
C. Glenn Breed Did Not Possess Agency Authority to Accej

of Oconee County.

The South Carolina Rules of Civil Procedure clearly identify,

receive process on behalf of a governmental subdivision, stating:

[Service shall be made u]pon a municipal corpo
county or other governmental or political subdi

ng Oconee County’s
properly noted that a
ngs of current South
urrent law regarding
County’s Motion to
ourt did not abuse its
Oconee County.

nt Service on Behalf

who is authorized to

ration,
vision

subject to suit, by delivering a copy of the summor

1s and

complaint to the chief executive officer or clerk there!of, or
by serving the summons and complaint in the manner

prescribed by statute for the service of summon;
complaint or any like process upon any such defendan

Rule 4(d)(6), SCRCP. Throughout the pendency of this action, Aj

s and
t.

opellant has failed to

identify any statute which allows it to serve a County by delivering the summons and

complaint to a deputy administrator or to an employee vested with

receive service of process. The express language of Rule 4(d)(6), SC

for appointment of an agent for service of process for a County thro

agency authority.
Appellant apparently contends that Glenn Breed has author

of process on behalf of Oconee County, because he works in the sa

11

apparent authority to
'RCP, does not allow

ugh the principles of

ty to receive service

me office building as




Elizabeth Hulse. Such a contention is not supported by centuries of
Carolina. Appellant has not identified any South Carolina statute

for service of process upon a County based on the application of
authority. In fact, all cases cited by Appellant in support of the
argument involve service upon corporations or individuals. See Ric,

383 S.C. 610, 682 S.E.2d 263 (2009) (evaluating service of process

papers left with receptionist); see also Moore v. Simpson, 322 S.Cl

"agency law in South
or case which allows
rinciples of apparent
ir apparent authority
hardson v. P.V., Inc.,
on corporation where

. 518, 473 S.E.2d 64

(Ct. App. 1996) (finding no service on individual and professional association where

papers left with secretary for individual/registered agent); see also Graham Law Firm,

P.A. v. Makawi, 396 S.C. 290, 721 S.E.2d 430 (2012) (evaluating
individual and corporate entity based on certified mailings sep
bookkeeper and office manager); see also Burris Chem., Inc. v. Da
S.C. 483, 163 S.E.2d 617 (1968) (evaluating, under prior rule, s

corporation via delivery to project superintendent). The differenc

service of process on
arately accepted by
niel Constr. Co., 251
ervice of process on

e between service of

process upon a county and that upon an individual and/or corporation is clear. Rules

4(d)(1) and 4(d)(3), which govern service upon individuals|

partnerships, allow individuals, corporations, and partnerships to be
a copy of the summons and complaint by delivery to an agent autho
or law; however, Rule 4(d)(6) contains no such provision. See Rule
also Rule 4(d)(3), SCRCP; see also Rule 4(d)(6), SCRCP. Acco
authority case law cited by Appellant is not applicable to this case.
Appellant also erroneously contends that there is no reason

service upon governmental subdivisions should be stricter than

12

corporations, and
served by delivering
rized by appointment
4(d)(1), SCRCP; see

rdingly, the apparent

that requirements for

the requirements for




service upon corporations, completely ignoring the sovereign
traditionally been afforded to governmental subdivisions and furtl
S.C. Tort Claims Act limits liabilities and venues for governmental
different from the liabilities and venues available for suits agai
individuals. C.F. McCall v. Batson, 285 S.C. 243, 329 S.E.2d 741 (1
abolishing doctrine of sovereign immunity); see also S.C. Cod
(contrasting liability for private corporations and individuals with
State and its political subdivisions). The Rules of Civil Procedure
for service of process on governmental subdivisions, and Appellant ¢
rules in favor of the less restrictive rules governing service of pre
corporations, and partnerships, simply because Appellant finds the
inconvenient, or has failed to comply with them.

Assuming, arguendo, that a County could be served via an
authority to receive process, there is evidence in the record to sup
conclusion that Oconee County did not hold out Glenn Breed as its
process. In its Order Granting Oconee County’s Motion to Dismi
found that “there is no evidence that Oconee [County], the princ
representation to any person or entity that Breed was authorized
Oconee’s behalf.” (See Order of Judge McIntosh Granting Oconee
Dismiss, dated March 25, 2013, p. 10.) Further, Oconee County

Moulder testified that no person other than himself and Council C

immunity that has
her ignoring that the
entities in a manner
nst corporations and
985) (discussing and
e Ann. § 15-78-20
that afforded to the
provide stricter rules
annot abrogate those
cess on individuals,

existing rules to be

agent with apparent
port the trial court’s
agent for service of
ss, the Circuit Court
ipal, ever made any
to accept service on
County’s Motion to
Administrator Scott

lerk Elizabeth Hulse

were authorized to receive process on Oconee County’s behalf, and Moulder stated that

Oconee County never designated any further officials to receive

process on Oconee




County’s behalf. (See Testimony of Oconee County Administ

rator Scott Moulder,

Transcript of September 4, 2012 Motion Hearing, p. 30, 1. 10 — 17.) Additionally, Glenn

Breed testified that he never believed or represented that he had

process on behalf of Oconee County. (See Testimony of Glenn

authority to receive

Breed, Transcript of

September 4, 2012 Motion Hearing, p. 23, 1. 19 — p. 20, 1. 2.) To-date, Appellant has not

identified any representations by Oconee County, the principal,
authority to receive process on Oconee County’s behalf, other tha
only person near Ms. Hulse’s office during the lunch hour. As th
South Carolina noted in Roberson v. Southern Finance of South Ca
6, 11,
representations of the principal, rather than the agent. /d. Accordin
did not abuse its discretion in determining that Mr. Breed did
authority to receive process on Oconee County’s behalf.

D. Oconee County’s Objections Are Substantive in Nature

Technicalities.

that Mr. Breed had
n that Breed was the
e Supreme Count of

rolina, Inc., 365 S.C.

615 S.E.2d 112, 115 (2005), apparent authority must be established by

gly, the Circuit Court

not possess agency

Rather Than Mere

Appellant claims that its efforts to effect service were “close enough,” and that

Oconee County’s objections to service of process mere technicalit
South Carolina cases finding mere technical issues reveals that Ap,
misplaced. To obtain a presumption of proper service, a plaintiff n
rules regarding service, and the record in this case clearly demon
regularly and repeatedly failed to comply with the rules g

governmental subdivisions.

In Patel v. Southern Brokers, Ltd., 277 S.C. 490, 289 S.I

14

es. A review of the
pellant’s argument is
nust comply with the

strates that Appellant

verning service on

=2d 642 (1982), the




plaintiffs obtained a default judgment against real estate brokers,
service upon those brokers via certified mail, pursuant the lon

defendants refused the certified delivery. Further, the plaintiffs

when they effected
g-arm statute. The

failed to have their

affidavit of service notarized. The Supreme Court held that a defendant may avoid

service by refusing certified delivery. Id At 492-93, 289 S.E.2d
evidence in this case that Elizabeth Hulse or Scott Moulder eve
attempted to duck delivery of the summons and complaint. The
record is Elizabeth Hulse was not present at the Oconee County A
when Tony Finley arrived at 1:05 pm, because she was on her
Affidavit of Tony Finley, dated August 28, 2012; see also Testim

Transcript of September 4, 2012 Motion Hearing, p. 23, 1I. 5 — 1

facts of the Patel case are not comparable to those of the present case.

In Patel, the plaintiffs complied with the rules of service.
Appellant has repeatedly failed to comply with the rules for servic
fact, Appellant failed to effect service on the proper Oconee Count)
Oconee County’s May 2, 2012, Motion to Dismiss expressly state
Rule 4(d)(6), SCRCP, service must be made on [governmental s
Carolina] by ‘delivering a copy of the summons and complaint t
officer or clerk thereof, or by serving the summons and comp
prescribed by statute for the service of summons and complaint or
such defendant.” “ (See Oconee County’s Motion to Dismiss, date
guoting Rule 4(d)(6), SCRCP.) Even after receiving notice from C

requirements for service upon a county, Plaintiffs failed to prope

15

at 644. There is no
r refused service or
only evidence in the
dministrative Offices
lunch break. (See
ony of Glenn Breed,

.) Accordingly, the

In the present case,
e upon a county. In
v officials, even after
d that “[p]ursuant to
ubdivisions of South

the chief executive
laint in the manner
iny like process upon
d May 2, 2012, p. 1,
conee County of the

rly effect service on




Oconee County by serving Elizabeth Hulse for 126 additional days.

(See Order of Judge

Mclntosh Granting Oconee County’s Motion to Dismiss, dated March 25, 2012, p. 14)

(finding no proper service on Oconee County until September 7, 201
Similarly, Appellant’s reliance on McCall v. IKON, 363 S.C.
(Ct. App. 2005), is misplaced. In that case, a defendant in default

under which it was sued. The defendant challenged the name u

against it, even though the name mirrored the trade name used

contract with the plaintiff. Accordingly, the Court of Appeals ruled

2.)

646, 611 S.E.2d 315
challenged the name
sed in the complaint

in that defendant’s

it was proper to deny

a motion to vacate a default judgment, based on the use of an improper name in the

complaint. By contrast, in the present case, Oconee County has a

lways used the same

name in pleadings, both in the U.S. District Court and the S.C. Circuit Court. Oconee

County’s objection is that Appellant failed to effect the service purs
expressly set forth in the South Carolina Rules of Civil Procedure,
clearly stated what service was required under the Rules.

The record is replete with evidence of Appellant’s failure
applicable to this action, and Appellant’s failures have failed to subj
the jurisdiction of the Circuit Court. As noted above, Appellant tv
Oconee County in the U.S. District Court, even though the To
jurisdiction and venue to the Circuit Court for Oconee County. Se
15-78-100(b). Appellant first attempted to serve Oconee County vi
though there is no provision for serving a governmental subdivisi
Rule 4(d)(6), SCRCP; see also Rule 4(d)(8), SCRCP. After re

Oconee County of the officials required to be served under R
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uant to the procedure
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to comply with rules
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rt Claims Act limits
e S.C. Code Ann. S
a certified mail, even
on via certified mail.
eceiving notice from

ule 4(d)(6), SCRCP,




Appellant failed to effect service on the proper officials, and such failure is clear from the
Notice of Service filed with the Clerk of Court by Plaintiff. (See Affidavit of Service of
Tony Finley Regarding Dexter, dated May 11, 2012; see also Affidavit of Service of
Tony Finley Regarding Hulse, dated May 11, 2012.) Even after filing a Notice of Appeal
in this case, Appellant’s Initial Brief failed to make citations in accordance with Rule

208(b)(4), SCACR.

Based on review of the record in this matter, it is clear that the Circuit Court did
not abuse its discretion in finding the objections to service of process to be substantive,
rather than merely technical.

II.  Based on the Date of Effective Service, the Circuit Court Properly Held That

Appellant’s Amended Complaint Failed to State a Claim Under Which Relief

Can Be Granted.

Once the Circuit Court properly concluded that service was not effected until
September 7, 2012, the only reasonable ruling on Oconee County’s Rule 12(b)(6) Motion
was that Appellant’s Amended Complaint failed to state a claim on which relief could be
granted, because Appellant’s claims were time-barred.

A. Standard of Review for Rule 12(b)(6) Motions.

“In reviewing the dismissal of an action pursuant to Rule 12(b)(6), SCRCP, the
appellate court applies the same standard of review as the trial court.” Cricket Cove
Ventures, LLC v. Gilliland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct. App. 2010). “In
deciding whether the trial court properly granted the motion to dismiss, the appellate
court must consider whether the complaint, viewed in the light most favorable to the

plaintiff, states any valid claim for relief.”

17




A defendant may move for a dismissal pursuant to Rule 12(b

the claims brought are barred under an applicable Statute of Limi

)(6), SCRCP, where

tations. See Spell v.

South Carolina Dep’t of Highways and Pub. Transp., 292 S.C. 228, 355 S.E.2d 860

(1987)(affirming Rule 12(b)(6) dismissal of claims against Highway Department where

claims were not brought within statutory claims period).
B. Appellant’s Amended Complaint Demonstrates That

Timely Commence This Action.

Appellant Failed to

Appellant has never raised any objection stating that the Circuit Court considered

improper evidence in ruling upon Oconee County’s Rule 12(b)(6

, SCRCP; therefore,

any objections in that regard have been waived. Even if such an objection had been

raised by Appellant, there is no evidence that the Circuit Court con
evidence in ruling upon Oconee County’s Rule 12(b)(6), SCRCP, M

Appellant’s Amended Complaint asserts that Oconee C
subdivision of the State of South Carolina. (Amended Complaint,
asserted its right to pursue this action in the Court of Common Plea
under the S.C. Tort Claims Act. (Amended Complaint, p. 2, §5.) 4
Complaint clearly states that the Incident occurred on April 23
Complaint, pp. 7 -9, 9923 -29.) Coupled with the Circuit Court’s r
not effected on Oconee County until September 7, 2012, the only co
of Appellant’s Amended Complaint is that Appellant failed to ti
action.

As counsel for Appellant conceded at the December 11, 201

County’s Motion to Dismiss, the Tort Claims Act sets a two-year
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nclusion upon review
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claims, and the two-year period is the period that is applicable in

this case. (See S.C.

Code Ann. § 15-78-110; see also Transcript of December 11, 2012 Motion Hearing, p. 8,

1. 11 — 13.) Accordingly, Appellant must have commenced this
April 23, 2012, to comply with the applicable limitations period.

South Carolina’s Supreme Court has recently determined, b

action on or before

y jointly interpreting

Rule 3(a), SCRCP, and S.C. Code Ann. § 15-3-20, that: (1) an action is commenced upon

filing the summons and complaint, if service is made within the statute of limitations, and

(2) if filing but not service is accomplished within the statute of limitations, then service

must be made within 120 days of filing. Mims v. Babcock Center
346, 732 S.E.2d 395, 397-98 (2012) (emphasis in original).
Appellant filed its original Complaint within the applicabl
however, Appellant did not properly serve Oconee County within 13
Appellant’s service of the Amended Complaint on Elizabeth Hu
2012, came 157 days after the filing of Appellant’s Complain
Accordingly, all claims asserted by Appellant in its Amended Comp
pursuant to operation of S.C. Code Ann. § 15-78-110 and S.C. Code

C. Appellant’s Filing of an Amended Complaint Did No

With an Additional 120 Days to Serve Oconee County.

In its Notice of Appeal and Initial Appellate Brief, Appella

Inc., 399 S.C. 341,

e limitations period;

20 days of that filing.

Ise on September 7,
t on April 4, 2012.
laint are time-barred,

Ann. § 15-3-20.

t Provide Appellant

nt did not argue that

the filing of an Amended Complaint provided Appellant with an additional 120 days to

effect service on Oconee County, under the doctrine of relation bac

argument is waived for the purposes of this appeal.

k. Accordingly, this

To the extent this argument is deemed not to be waived, the argument does not
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accurately reflect existing South Carolina law, and it should therefore be rejected.

Plaintiff’s first Complaint in this action was filed on April 3, 201

Complaint, filed April 3, 2012.) Rule 15(c), SCRCP, states that “[w

2. (See Appellant’s

henever the claim or

defense asserted in the amended pleading arose out of the conduct, transaction or

occurrence set forth or attempted to be set forth in the amendment in the original

pleadings, the amendment relates back to the date of the original pl
SCRCP. Based on application of this rule, Appellant’s Amended
treated as being filed on April 3, 2012.

There is no provision in Rule 15, SCRCP, or otherwise,
plaintiff gets a new 120-day period to serve an amended compl
pleadings.
contradicted Appellant’s argument, in enacting revisions to Rule 3, §

amending Rule 3(a), SCRCP, [the Supreme Court of South Caroli

eéding.” Rule 15(c),

Complaint should be

which states that a

aint once it amends

In fact, the Supreme Court, with the assent of the legislature has directly

SCRCP, in 2004. “In

na] clearly stated the

120-day period [for service of process] begins running from the filing of the complaint,

not after the end of the statute of limitations period[.]” Mims, supra
S.E.2d at 398. “When service is occurs outside of the statute of lim
within 120 days of filing the complaint. /d.

In this case, Appellant filed the Complaint on April 3, 2012,

399 S.C. at 347, 732

itations 1t must occur

within the limitations

period. Under Rule 15(c), SCRCP, the Amended Complaint is treated as being filed on

that date.
outside of the limitations period, which undisputedly ended on Apri
has not cited any provision of law stating that it should receive 12

Amended Complaint to effect service, because there is no case, st

20

Service did not occur until September 7, 2012, 157 days after filing, and

23,2012. Appellant

days from filing the

atute or rule in South




Carolina that states such a principle. Accordingly, Appellant did n

ot timely commence

this action, and the Circuit Court’s Order dismissing this action with prejudice pursuant

to Rule 12(b)(6), SCRCP, should be affirmed.
CONCLUSION

The Circuit Court properly held that Appellant first effecte

d service on Oconee

County on September 7, 2012. This Court is required to review that finding using an

abuse of discretion standard, and Appellant has failed to identify any

by the Circuit Court. There is evidence in the record to support
Glenn Breed is a party to this action as an executive officer of Defen
Accordingly, he is not a person qualified to effect service of proce
Rule 4(c), SCRCP. Further, existing South Carolina law demons
cannot use an employee of a defendant entity to serve that entity.
effect service on persons qualified to receive service on Oconee (
September 7, 2012.

Rule 4(d)(6), SCRCP, does not allow a plaintiff to se
subdivision via an agent with apparent authority to receive process,
Carolina statute that allows for such service. Even if such service w
Rules of Civil Procedure or statute, there is evidence in the r
testimony of County Administrator Scott Moulder and Mr. B
indicates that Oconee County did not represent to any third partie
authority to receive civil service on Oconee County’s behalf. Ac
Court did not abuse its discretion in determining that Glenn B

apparent agency authority to receive service of process on Oconee G
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Once the Circuit Court propefly determined that Appellant failed to effect service
on Oconee County prior to September 7, 2012, the only reasonable inference to be drawn
from the facts alleged in Appellant’s Amended Complaint was that all of Appellant’s
claims were time-barred, pursuant to operation of S.C. Code Ann! § 15-78-110. The
Amended Complaint states that the events giving rise to these claims occurred on April
23, 2010, and Appellant has conceded that there is a two-year limitations period
applicable to this action. Although Appellant filed its Complaint|within the two-year
period, Appellant failed to effect service within 120 days of the filing of its Complaint;
therefore, Appellant failed to commence its action within the| limitations period.
Accordingly, Appellant’s claims are “forever barred” because the action was not
commenced within the two-year period allowed under the S.C. Tort Claims Act. S.C.
Code Ann. § 15-78-110.

For the above reasons, Respondents respectfully request that|this Court affirm the

Circuit Court’s dismissal with prejudice of Appellant’s Amended Complaint.

Respectfully Submitted

August 30, 2013 C. @WQ,@ Cl&m

Michael B.T. Wilkes (S.C. Bar #6107)
mwilkes@wilkeslaw.com
C. Daniel Atkinson (S.C. Bar #72721)
datkinson@wilkeslaw.com

WILKES LAW FIRM, P.A.

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Telephone: 864.591.1113

Facsimile: 864.591.1767

Attorneys for Oconee County, a body politic
of the State of South Carolina
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for Appellant Randolph M. James, P.C., Tracy L. Eggleston, Cozen O’Connor, One
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DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL

Pursuant to Rule 209, SCACR, Respondents propose the following to be included in

the Record on Appeal:

1) The Summons issued for service on Oconee County dated April 3, 2012;

2) The Complaint filed April 3, 2012; RE@EEQJ ;__\; i.

3) Defendant’s Motion to Dismiss dated May 2, 2012; _ f

SEP 0 4 2013

4) The Affidavit of Service of Tony Finley regarding Dexter dated A
May 11,2012; 80 Cour: 2 s

5) The Affidavit of Service of Tony Finley regarding Hulse dated
May 11, 2012;

6) The Affidavit of Tony Finley dated August 28, 2012;

7) Defendant’s Brief in Support of Motion to Dismiss dated August 30, 2012, with

all exhibits included;




8)

9)
10)
11)

12)

16)

17)

18)

19)

20)

21)

I certify that this designation contains no matter that is irrelevant to t

C Ol

August 30, 2013

The Entire Transcript of the September 4, 2012 Hearing bef
Alexander S. Macaulay;

Plaintiff’s Amended Complaint dated September 7, 2012;

The Affidavit of Tony Finley dated September 12, 2012;

ore Judge

Defendant’s Motion to Dismiss with Prejudice dated September 17, 2012;

Defendant’s Answer to Plaintiff’'s Amended Complaint dated September

17,2012;

Judge Macaulay’s Order Consolidating Defendant’s Motion
November 2, 2012;

to Dismiss dated

Brief in Support of Motion to Dismiss, Pursuant to Rule 12(b)(6), SCRCP,

dated November 5, 2012;

The Entire Transcript of the Hearing conducted December 1
Judge R. Lawton Mclntosh;

Form 4 Order stating Judgment dated December 11, 2012;

1, 2012 before

Judge Mclntosh’s Order Granting Oconee County’s Motion to Dismiss dated

March 25, 2013, including Form 4 Order;

Plaintiff’s Motion for Reconsideration dated April 22, 2013;

|98

b

Plaintiff’s Memorandum in Support of Motion for Reconsideration dated

April 22, 2013;

Judge Mclntosh’s Form 4 Order of May 13, 2013 denying Plaintiff’s Motion

for Reconsideration; and

Plaintiff Appellant’s Notice of Appeal dated May 29, 2013.

his appeal.
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