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I INTRODUCTION

A paﬁy has a duty to monitor hié or case and cannot reasonably be entitléd
to relief if he takes no action after being properly served with a lawsuit. The Court
of Appeals applied this well-established rule to the particular facts of this case, and
held that because the Petitioner, William S. Owens (“Mr. Owens”), was unable to
demonstrate “good cause” as required by Rule 55(c), SCRCP, the Master-in-Equity
correctly denied his motion to set aside ah entry of default.1 Although Mr. Owens
would hayé this Supreme Court beliéve otherwise, he is essentially arguiﬁg that the
Court of Appeals simply “got the facts wrong.” Mr. Owens, however, wholly ignores
the proposition that the Court of Appeals both correctly viewed this case through
the “abuse of discretion” lens and correctly determined that the evidence in the
record supported the Master—in--Equity’s ruling.

Furthermore, tf;is case does not satisfy-any of the grounds identified by Rule
242(b), SCACR;-as indicative of certiorari review. The Court of Appeals’ decision
was unanimous, it does not present and/or implicate a novelquestion of law, it is in
line with decades of this Supreme Court's precedent, and the opinion does not
involve any substantial constitutional issues.

The Respondent, Regions Bank (‘Regions Bank”), respectfully requests this
Supreme Court to deny Mr. -Owens’ Petiﬁon for Writ of Certiorari and allow this

appellate matter to finally end.

1 See Regions Bank v. Owens, 402 S.C. 642, 741 S.E.2d 51 (Ct.App. 2013).




Il. STATEMENT OF THE CASE

‘A. The Loan

Mr. Owens took out a loan, defaulted on that loan, was served with a
forgclo'sure’ complaint, failed to respond, and an entry of default was filed. ‘When
Mr. Owens sought to set aside the default; his motic\)n was denied, a monétary
judgment was entered, and he appealed. Consequently, as the Court of Appeals
correctly surmised, this is-a procedural case focusing on Mr. Owens’ actions after
he Was served with the instant foreclosure complaint2 Therefore, any evenis
oceurring before Mr. Owens was served (i.e. the merits of the foreclosure acti.on)
are largely irrelevant. Regions Bank. briefly details these facts herein for

, background purposes only.
| In 2004, the Defendant, David S. Hostetler. ("Mr. Hostetler”), was seeking

potential investors for the purchase of certain real property in Lexington Couhty,

South Carolina (the “Property”) and he contacted, inter alia, the Defendant, Roland
G. Paddy (“Mr. Paddy”), to gauge his interest. .(R.p.440, lines 5-7). Mr. Paddy
agreed to invest $100,000.00 and, in furn, asked Mr. Owens if he wanted to~join_‘the '
partnership. (R.p.367, lines 7-14; R.p.441, lines 2-24). Mr. Paddy and Mr. Owens
discussed the idea fbr several-months and Mr. Owens eventually decided to also
invest $100,000.00. (R.p.367, line 13-R.p.368, line 4). On 24 June 2005, Mr.
Hostetler, Mr. Paddy, and Mr. Owens (the “Investors”) took thel'r- $200,080.00,
borrowed_ an additional $700,000.00 from Regions Bank, and purohasea the

Property. (R.pp.35-36, .paras. 6, 8; R.p.129, lines 10-22; R.p.373, lines 10-12;

2 See Regions Bank v. Owens, 402 S.C. 642, 741 S.E.2d 51.




R.p.36§, line 23-R.p.367, line 14; R.pp.399-400; R.p.442, li.nes 10-12; R.p.448,line
4-R.p.450, line 9). To éecuré the loan, the Investors contemporaneously executed
a promissory note and mortgage to Regions Bank. (R.p.554, lines 4-20; R.pp.599-
607). Mr. Paddy intended to “turn around and sell” the Property to a bottling
company for which Mr. Owens expected to receive a significant return on his
investment.3 (R.p.368, line 16-R.p.369, line 1; R.p.373).

The Investors and Michele Paddy Refoscd, Esquire (“Attorney Refosco”}4
- attended the loan closing at Attorney Refosco’s office. (R.p.454, lines 8-9; R.p.554,
lines 4-7). Attorney Refosco explained the contents of each of the loan documents’
to all the Investors and each of them, including Mr. Owens, signed thé documents
in her office and in her bpresence. (R.p.554, lines 10-20; R.p.556, lines 20-22;
R.p.557, lines 6-24; R.p.560, lines 3-7; R.p.574, lines 12—13).5 -According to
Attormey Refosco, Mr. Owens visited her office at least twice regarding the Property”
in order to sign the loan documents. (R.p.573, line 22—R.p.574, line 1).6

In March 2009, in consideration for an extension of the note’s maturity date
to 1 July 2009, the Investors executed a second promfssory note and assignment
of rents to Regions Bank. (R.pp.36-37, paras. 11-14; R.pp.399-417; R.pp.421-
429). Unfortunately, the Investors to pay the loan by 1 July 2089, and defaulted

under the note. (R.p.38, paras. 15-16).

3 The Property apparently contained several natural springs.

q . Ms. Refosco .is Mr. Paddy’s daughter. Regions Bank v. Owens, 402 S.C.
642, 645n.1, 741 S.E.2d 51, 53 n.1.

9 Regions Bank v. Owens, 402 S.C. 642, 646, 741 S.E.2d 51, 53.

6  Attorney Refosco was very familiar with Mr. Owens and has known him

for many years. (R.p.563, lines 6-18; R.p.573, lines 10-14).



B.  The Foreclosure Action-

After offering the Investors an opportunity to cure the default, Regions Bank
filed this foreclosdre action on 1 December 2009. (R.pp.35-39). Mr. Paddy
answered on 15 January'-2010. (R.p.42).T Mr. Owens, however, despite being
admittedly persdna"y served at his business address on 26 January 2010, .failed to
| respond or take any steps to contact Regions Bank fegarding the matter. (R.p.43).
As this case was a foreclosure, the matter was appropriately referred to the Master-
‘in-Equity on 2 March 2010. (R.p.30).8 On 1.8 March. 2010, Regions Bank sought
an entry of default against Mr. Owens and the Master-in-Equity /scheduled the
foreclosure hearing for 19 July 2010. (R.p.44). |

| Regions -Bank notified Mr. Owens-of the foreclosure hearing by letter dated
22 June 2010. (R.p.23). Nevertheless, Mr. Owens waited until 16 July 2012, now
- three months after the entry of default and only three days before the foreclosure
hearing - before seeking to set aside the default, (R.pp47-48). As a result of the
motion, the foreclosure hearing was put off. Regions Bank, in an effort to defeat
Mr. Owens’ motion, deposéd him, Mr. Péddy, and Attorney Refosco. Not
unsufprisingly, Mr. Owens’}and Mr. Paddy’'s recollections of the events differed
somewhat as to what occurred after Mr. Owens was served with the foreclosure

pleadings.

1 Mr. Paddy admitted participating in the loan and essentially admitted all
of the material allegations except the amount of the outstanding loan and Regions
Bank’'s entitlement to attorneys’ fees, litigation costs, efc. (R.pp.40-41). He did not
assert any counterclaims and/or crossclaims. (R.pp.40-41).

8 See generally Rules 53, 71(a), SCRCivP.




i, Mr. Paddy’s Recollections

Mr, ‘Paddy responded to the foreclosﬁre on 15 Jénuary 2010, by
answering -solely on his own behalf - some eleven days before-Mr. Owens Was
even served. (R.p:41). According to Mr. Paddy, he and Mr. Owens later met to
discuss the situation with Mr. Paddy noting that Mr. Owens was “understandably
very upset” since he was likely going to lose his investmgnt and “was on a
mortgage that might have a deficit.” (R.p.474, line 22-R.p.475, iing 4). Although
Mr. Paddy advised Mr. Owen that he (Mr. Paddy) had hired an attorney, that
attorney‘did not represent Mr. Owens and Mr. Paddy did not tell Mr. Owens that the
' 'attorney would appear on behalf of or answer for him. (R.p.38; lines 12-16;
R.p.472, line 2O-R.Ip.473, line 8).

ii. Mr. Owens’ Recollections

Mr. Owens admits he was. personally served at his business address-in
-Myrtle Beach on 26- January 2010. (R.p.393, line 22-R.p.394, line 3; R.p.395,
line 22!R.p.396, line 4; Cert. Pet., p.1). Mr. Owens also agrees that r;he and Mr.
P'addy discussed the lawsuit at some péint~after he (Mr. Owens) was served.
(R.p.389, lines 1-3). Mr. Owens explained that he contacted Mr. Paddy when
“papers were sent to the shop from Regions Bank.” (R.p.388, line 25-R.p.389,
line 1; R.p.390, lines 1-8). However, Mr. Owens claimed Mr. Paddy told him he
“got a lawyer and they were taking care of it.” (R.p.389, lines 4-5). Based upon
this, Mr.-Owens took-no further steps to protect himself, failed to follow-up with

Mr. Paddy, and failed to contact Regions Bank.



C. Procedural History-

i. Master-in-Equity ‘ _

On 19 November 2010, the Master-in-Equity heard Mr.‘OWen’s motion to
set aside the default. (R.pp.120-163). Considering Mr, Owens’ affidavit and the
several dep.ositions into account, the Master-in-Equity determined Mr. Owens
failed to meet the “good cause” standard for setting aside-an entry of default.
(R.pp.23-29). The M_aster-in—Equity made several important findings. First, he
held that “nowhere in the record before the Court does [I\/Ir.\] Paddy agree or
suggest he would hire an attorney to answer for [Petitioner].” (R.p.26). Second, _

he held that, even if Mr. Owens. did rely on Mr. Paddy, “misplaced reliance in a

fellow defendant is worse than relying on one’s own attorney, and the latter

explanation wés soundly rejected in-Pilgrim v. Miller." (R.p.27). Thus, “if reliance
on one’s own attorney is insufficient to show ‘good cause,” the reliance on
another defendant and his attorney is equally insufficient.” (R.p.27). Finally, the
Master-in-Equity held that Mr. Owens’ alleged reliance was also unreasonable
because, in his proposed answer, Mr. Owens’ entire defense was that Mr. Paddy
misled and induced him into entering into the loan. (R.p.28). In other words, Mr.
Owens could not have reasonably believed Mr. Paddy—woﬁld answer for him
when he intended to place all of the blame for the failed loan on Mr. Paddy and,
in turn, accuse Mr: Paddy of fraud. (Rp.28). The Master-in-Equity denied Mr.

Owens' motion for reconsideration. (R.pp.18-22).



ii. Court of Appeals

Mr. Owens appealed the denial.-of his_motion and raised several issues.
First, and for the first time, Mr. Owens argued the Master-in-Equity efred
becausé thé Lexington County Clerk of Court 'did not formally enter the default.
into the court records before the case was referred to the Master-in-Equity.8 The
Court of Appsals did not rule on this issue because it had not be previously
raised to and ruled upon by the Master-in-Equity. 10 Second, Mr. Owens argued -
he was entitled to relief under the “good cause” standard.11 The Court of Appeals
disagreed, holding that evidence in the record supported the Master-in-Eqﬁityis
finding that Mr. Gwens had failed to demonstrate “good cause.”12 Moreover,
because Mr. Owens never put forth a satisfactory explanation for his default_he
was not entitled to consideration of the Wham factors.13 Finally, the CoUrt of
Appeal§ summarily dismissed Nir. Owens’ arguhent that the Master-in-Equity

erred-in relying on Pilgrim v. Miller,[18 ] a case that was vacated by this Supreme

Court15 The Court of Appeals explained that the proposition announced in.

9 Regions Bank v. Owens, 402 S.C. 642, 647, 741 S.E.2d 51, 54.
10 Regions Bank v. Owens, 402 S.C. 642, 647, 741 S.E.2d 51, 54.
11 Regions Bank v. Owens, 402 S.C. 642, 647, 741 S.E.2d 51, 54.
12 Regions Bank v. Owens, 402 S.C. 642, 648, 741 5.E.2d 51, 54.

13 Regions Bank v. Owens, 402 S.C. 642, 649, 741 S.E.2d 51, 55.. See
Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465, 381 S.E.2d 499, 501-502
{Ct.App1989)).

1 See Pilgrim v. Miller, 350 S.C. 637, 567 S.E.2d 527 (Ct.App.2002).

g ] Regions Bank v. Owens, 402 S.C. 642, 650, 741 S.E.2d 51, 55 (citing
Bage, LLC v. Southeast Roofing Co. of Spartanburg, Inc., 383 S.C. 489, 490, 681 S.E.2d
867 (2009)) (noting “the parties in Pilgrim settled while the petition for certiorari was
pending before [this] [S]Jupreme [Clourt; therefore, the decision was vacated”)).




Pilgrim v. Miller was not overturned and remained good law.16 Instead, the

Pilgrim_v. Miller decision was vacated because the parties settled during the

pendency of the appeal.ll The Court-of Appeals subsequently denied Mr.
Owens' Petition for Rehearing and he filed the instant Petition for Writ of
Certiorari. Regions Bank now files its Return to the Petition for Writ of Certiorari

and respectfully request that the petition be denied.18

fil. STANDARD OF REVIEW.

The decision whether to set aside an entry of default or a default judgment
lies solely within the sound discretion of the Master-in-Equity.19 The Master-in-
Equity's decision will not be disturbed .on appeal absent a clear showing of an
abuse of that-discretion.20 An abuse of discretion occurs when the presiding
* judge issuing the order was controlled by some error of law or when the order,
based upon factual, as distinguished from Ieg'al cbncluéions, is without

evidentiary support.21

16 Regions Bank v. Owehs, 402 S.C. 642, 649-650, 741 S.E.2d 51, 55.
1 Regions Bank v. Owens; 402 S.C. 642, 649—650; 741 S.E.2d 51, 55.

18 Regions Bank expressly reserves the right to seek appropriate appellate
costs pursuant to Rule 222(b), SCRCP, both in this Supreme Court and in-the Court of
Appeals. -

19 vHarbor Island Owners' Ass'n v. Preferred Island Props., Inc., 369 S.C.
540, 544, 633 S.E,2d 497, 499 (2006). ' .

20 Mitchell Supply Co., Inc. v. Gaffney, 297 S.C. 160, 162-63, 375 S.E.2d
321, 322-23 (Ct.App. 1988).

21 In re Estate of Weeks, 329 S.C. 251, 259, 495 S.E.2d 454, 459
(Ct.App.1997).




IV. ARGUMENT AND CITATION OF AUTHORITY

The confusing nature of Mr. Owens’ asserted errors coupled with his
“circular logic” necessitates a certain amount of weeding ahd summarizing in
order to address the issues. Mr. Owens appears to essentially argue that the
Coﬁrt of Abpeals erred in three respects. First, Mr. Owens asserts the Court of
Appeals erred in finding his “cart before the horse” issue uﬁpreserved. (Cert.
Pet., pp.3-6). Second, Mr. Owens generally submits that the Court- of Appeals
erred in affirming the Master-in-Equity’s lack of “good cause” holding. (Cert. Pet.,
pp-6-9). Finally, Mr. Owens raises the “late answer” issue for the first time that.is
both unappealable and unpreserved. |

All of these issues are meritless and none of them warrants-any further

appeliate review.

A. Mr. Owens’ “Jurisdictional” Argument Was
Not Preserved And, In Any Case, Is Meritless.

Asrnoted, this case was referred to the Master-in-Equity on 2 March 2010.
(R.pp.30-31). Specifically, the Circuit Court concluded that “the above-titled
action is an action for foreclosure . . . and, it is proper to refer to tﬁe [Master-in-
Equity].” (R.p.30). In the Order of Reference, the Circuit.Court also noted that
Mr. Owens had failed to answer the Summons and Complaint. (R.p.30). On 18
March, 2010, by way of affidavit, Regions-Bank sought an entry of default.
(R.pp.44-45). The Master-in-Equity subsequently denied Mr. Owens’ motion to
set aside the default. (R.pp.47-48). In the Court of Appeals, Mr. Owens argued -
for the first time -that the Master-in-Equity should not have addressed the “good

cause” standard-Rule under 55(c), SCRCivP, because the Lexington County

10



Clerk of Court had not filed the entry of defauit prior to the case being referred to
the Master. (Final Brief, p.4). The Court of Appeals cofrectly found this issue
unpreserved. |
While Mr. Owené concedes the issue was unpreserved, he subrﬁits that
counsel for ARegions Bank “put the cart before the horse” by having the case
“referred to the Master before holding [Mr. Owens] in default or filing an affidavit
of Default.” (Cert. Pet., p.3). Mr. Owens then éorrectly sets forth the referral
timeline. (C_ert. Pet., p.3). He argues that his issue need not be preserved
because the referral timeli'ne somehow deprived the Master-in-Equity of “subject
matter jurisdiction” and, in turn, violated Mr. Owens’ “due process rights.” In
addition to being twice unpreserved, Mr. Owens’ argument is entirely .llogical
and, more importantly, irrelevant.
At the time this matter was referred to the Méster-in-Equity, Mr. 'Owens
was alréady in default.22 Nevertheless, Mr. Owens is correct that the entry of
default was not formally filed by the Lexington Cdunty Clerk of Court before this
matter was referred to the Méster-in-Equity. Ind.eed, Regions Bank had not even
sought an entry of default before the matter was-referred to the Master-in-Equity -
and for good re‘ason. Quite simply, this case was not referred to the Master-in-
Equity because ‘Mr. Owens was in default; this case was referred because it is a

foreclosure case and that is where a foreclosure case is traditionally handled.

22 See Roche v. Young Bros., Inc., of Florence, 332 S.C. 75,.82, 504 S.E.2d
311, 315 (1998) (“Young Brothers clearly defaulted by failing to answer Roche’s
complaint within the prescribed time.”).

11




The South Carolina Rules of Civil Procedure provides that “in an acti_on
where the parties consent, in a default case, or an action for foreclosure, some or
ali” of the causes of-action in a case may be referred to a master. . . ."23
'Furthe;rmore, once a foreclosure matter is referred to-a Master-in-Equity, he
. “shall retain jurisdiction to resolve the action to-the extent the order of reference
provides, and with the authority a circuit court judge would have in a similar
matter.”24

In the instant case, the Circuit Court’s Order of Reference could not have
been clearer that this matter was referred because it is a foreclosure case, nbt
because Mr. Owens was in default. (R.p.30). Consequently, the Order of
Reference and the fermal-entry of default did not necessarily have anything to do
with each other. .Furthermore, Mr. Owens does not allege - nor could he - that-
-the Master-in-Equity exceeded the scope of the Order of Reference. Therefore,
Mr. Owens' attempt fo tie his status as a “defaulting par_ty" to the Order of
Reference and, in tum, to argue that this somehow implicates-"jurisdiction" is
entirely misplaced and irrelevant.

Consequently, in addition to being unpreserved, Mr. Owens.’v ﬁrst: issue is

meritless on its face and does not warrant any further appéllate review.29

23  Rule 53(b), SCRCivP.

24 Wells Fargo Bank NA v. Smith, 398 S.C. 487, 493, 730 S.E.24-328, 332
(Ct.App: 2012). ‘

25 Even if Mr. Owens’ default status somehow played some role in the Order
of Reference - and it did not - the fact that the default was not entered in the Lexington
County Circuit Court’s records prior to the referral would not deprive the Master-in-
Equity of jurisdiction. See Thynes v. Lloyd, 294 S.C. 152, 153-54, 363 S.E.2d 122, 123
(holding that the act of formally entering a default into the court records is a purely
ministerial act and is of no consequence to the master’s authority).

12



B. The Court-of Appeals Correctly Affirmed
The Master-In-Equity’s Decision That Mr.
Owens Failed To Establish “Good Cause”

The crux of Mr. Owens’ “good cause” argument is three-fold. First, Mr.
Owens argues the Court of Appeals erred in its interpretation of the "events
following his receipt c;f the Summons gnd Complaint. Mr. Owens is, therefore,
argqing the Court of Appeals—should be reversed because it “got the facts
wrong.” He arrives at this-erroneous conclusion because Mr. Owens_ has not .
accounted for the fact that the Court of Appeals and this Supreme Court must
view the-Pv’!astér-in-Equity’s decision only for an abuse of discretion.

| Second, Mr. Owens “suggests” that the Court of Appeals’ “fail_ure" to apply‘
the Wham factors was a'ln “error of law.” It was not an error of law and;-in-any
| event~Mr. Owens is factually incorrect because the Master-in-Equity did apply
the Wham factors — not just once- but twice.

Finally, Mr. Owens asserts it was reversible error for. the Master-in-Equity
to cite a case that was subsequently vacated. As will be explained below, and as
was explained by tAh'e Court of Appeals, this argument has no merit.

ii © The Master-in-Equity’s “Good Cause” Ruling is

Supported by Record Evidence and the Court of
~ Appeals Appiied the Correct Standard of Review.

Admittedly, the standard for setting aside an entry of default under Rule
55(c), SCRCIvP, is less rigorous than the standard for granting'relief from a final
order under Rule 60(b), SCRCivP:26 Applicable here, Rule 55(c), SCRCivP,

permits a grant of relief from an entry of default if the party seeking relief

: 26 Sundown Operating Co., Inc. v. intedge Industries, Inc., 383 S.C. 601,
607, 681 S.E.2d 885, 888 (2009). - .

13




demonstrates “good cause.”21 This standard requires a party seeking relief to
provide én explanation for the default and give reasons Why vacation of the
‘default entry would serve the- interests of justice.28 The Master-in-Equity’s
application of this standard to the particular facts of this case and the Court of
Appeals’ subsequent application of the standard of review was correct in all
respects and does not warrant review ‘here.

Undisputedly, Mr. Owens was personally served with the Summons and
Complaint at his place of business on 26 January 2010. (Cert. Pet, p.6). It is
- also undisputed that, other than having one conversation with Mr—Paddy, Mr.
Owens did nothing to protect himself regarding this case - let alone file an
answer - between 26 January 2010, and 16 July 2010, when he moved to set
aside the entry of default. Almost six months passed between-service of the
complaint and Mr. Owens’ first official action. Consequently, Mr. Owens’ ehtire
“‘good cause” argument hinges on a single conversation.he had with Mr. Paddy.

According to Mr. Owens’ version of the facts, at some point after receiving
the Summons and Complaint, he met with Mr. Paddy who ostensibly told Mr.
Owens that he (Mr. Paddy) “got a lawyer and they were taking care of it.”
(R.p.389, lines 4-5). Mr. Paddy disputed this testimony, explainfng that his
lawyer did not represént anyone but him and that he thoqght Mr. Owens would
himself take the appropriate steps to protect his interests in the litigation.

(Rp.38, lines 12-16; R.p.472, line 20-R.p.473, line 8). -

_ 21 Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 S.C. 601,
607, 681 S.E.2d 885, 888).

28 Sundown Operating Co., Inc. v. Intedge Industries, Inc,, 383 S.C. 601,

14



The Master analyzed this factual conflict and held that the single
conversation between Mr. Owens and Mr. Paddy did not constitute “good ca'usé”
because “nowhere in the record before the Court does [Mr.] Paddy agree or
suggest he would hire an attorney to answer for{Mr. Owens].” (R.pp.26-28).

On appeal, the Court of Appeals ébrrectly looked for an abuse of
discretion.29 Through the “abuse of discretion” lens, the Court of A-ppeals
analyzed Mr. Owens’ and Mr. Paddy’s testimony and correctly found that
“evidence in the record support[éd] the master's: finding Mr. Owens did not show
good cause for failing-to answer the complaint.”880 [n his Petition for Writ of
Certiorafi, Mr. Owens argues this finding-was incorrect by again re_ferring to his
entirely biased “version” of the conversation. (Cert. Pet., pp.6-7). In other words,
he takes his “got the facts wrong” argument a step furtxher by asking this
- Supreme Court to analyze the Court of Appeals’ analysis of the Masfer—in—
Equity’s view of the facts. |

As an initial matter, even if this Supreme Court were to acce-_p_f Mr. Owens’
premiée and- agree to re-analyze the Coﬁr’c of Appeél’s analysis of the Master's
view of the facts, Mr. Owens’ “version” of events is not crediblé. Specifically, Mr.
| Owens submits that he established “good cause” because after he was served —
- on 26A January 2012 - Mr. Paddy told him that he (Mr. Paddy) would file an

answer for all-three of the co-Defendants. (Cert.Pet., pp.6-7). As noted, both Mr.

607, 681 S.E.2d 885, 888.

29 Regions Bank v. Owens, 402 S.C. 642, 647, 741 S.E.2d 51, 54 (ci'ting
Mitchell Supply Co. v. Gaffney, 297 S.C. 160, 163, 375 S.E.2d 321, 322 (Ct. App.
1988)).

30 Regions Bank v, Owens, 402 S.C. 642, 648, 741 S.E.2d 51, 54:

15



Paddy and Mr. Owens agreed that this conversation-took place affer Mr. Owens
was served‘\{vith the foreclosure pleadings. (Cert. Pet., p.6). Consequently, Mr.
Owens would have this Supreme Court believe that Mr. Paddy said he would file
an answer for Mr. Owens despite the fact that at the time they spoke, Mr.
Paddy's attorney had already submitted Mr. Paddy’s answer. (R.p.41).

Furthermore, as evidenced by the fact Mr. Owens has not cited a single
case in support of his argument, our courts res_oundingly reject a wholesale
review of the lower court’s factual findings under the abuse of discretion standara
and this Court should not endorse it -today.31 Therefore, even if the Master-in-
Equity believed the wrong party, the Master-in-Equity’s factual finding is. not
without evidentiary support and must be upheld.32 |

Finally, it is beyond dispute that Mr. Owens did nothing after he was
served other than contact Mr. Paddy. Thqs, he cannot demonstrate “good
cause” because “a party has a duty to monitor the progress of his Case" and

“Illack of familiarity with legal proceedings is unacceptable. . . ."33

31 See Stark Truss Co., Inc. v. Superior Const. Corp., 360 S.C. 503, 510,
602 S.E.2d 99, 103 (Ct.App. 2004) (“In reviewing the court’s exercise of discretion, the
issue before the appellate court is not whether-it believes good cause existed to set aside
the default, but rather, whether the trial judge’s determination is supportablie by the
evidence. . . ."); Accord Rish v. Rish By and Through Barry, 296 S.C. 14, 15, 370 S.E.2d
102, 103 (Ct.App. 1988) (“Overly simplified, abuse of discretion involves the extent of
disagreement. When an appellate court is in agreement with a discretionary ruling or is
only mildly in disagreement, it says that the_trial judge did not abuse his discretion. On
the other hand, when the appellate court is in substantial or violent disagreement, it
says thatthere has been an abuse of discretion.”}. '

32 See Harbor Island Owners' Ass'n v. Preferred Island Props., Inc., 369 S.C.
540, 546, 633 S.E.2d 497, 500 (“The master’s findings of fact [in a default case] must be
upheld unless wholly unsupported by the evidence or controlled by an error of law.”);
see also Ricks v. Weinrauch, 293 S.C. 372, 375, 360 S.E.2d 535, 537 (Ct. App. 1987)
(explaining that an abuse of discretion occurs only when a factual conclusion is entirely
without evidentiary support).

33 Hill v. Dotts, 345 S.C. 304, 310, 547 S.E.2d 894, 897 (Ct.App. 2001).

hl
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The Court of Appeals correctly recognized that its role was not to take its
own view of the facts, but rather was limited to examining whether the Master-in-
Equity's view was “without evidentiary support."3% Because the. Master-in-
Equity’s findi-ng was not ‘without evidentiary support,” the Court of Appeals
correctly affirmed. Furthermore, and perhaps more impértantly, Mr. Owens’
| “fanciful” version of events is essentially impossible.35

Mr. Owens’ argument is without merit and does not warrant further
appellate review.

ii. - The Wham factors:

In Wham v. Shearson Lehman Bros., Inc.,36 the Court of Appeals

reversed the master's decision- not to set aside an- e'ntry.of default because the
master erroneously applied the more rigorous Rule 60(b), SCRCkVP, “excusable
neglect” standard instead of the appropriate Rule 55(c), SCRCIivP, “good cause”
standard.31 On remand, the master-was -directed to consider the defaulting
party’'s “(1) timing of the motion. for relief, (2) whether he had a meritorious

defense; and (3) the degree of prejudice to the plaintiff if relief were granted.”38 .

34 See South Carclina Dep’t of Transp. v. M & T Enterprises of Mt. Pleasant,
LLC, 379 S.C. 645, 668 n.12, 667 S.E.2d 7, 20 n.12 (Ct.App. 2008) (holding the Master-
in-Equity as trier of fact is free to accept or reject any or all of a witness’s testimony and
“must determine the weight to-be accorded the testimony of the witnesses. . . .”).

35 This Supreme Court may affirm for any.reason appearing in the record.
I'On, L.1L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526 S.E.2d 716, 723 (2000).

36 See Wham v. Shearson Lehman Bros., Inc.,, 298 S.C. 462, 381 S.E.2d

499,

A 31  Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465, 381 S.E.2d
499, 501. .

38 Wham v. Shearson Lehman Bros., Inc., 2908 S.C. 462, 465, 381 S.E.2d
499, 502.
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In the instant case, the Master—in-Equity held that because Mr. Owens
could not provide é satisfactory explanation for the_default, he waé not réquired
to make specific factual findings regarding the Wham factors. (R.p.28). The
Court of Appeals agreed.39 According to Mr. OWené, this holding was incorrect
“under the law.” (Cert. Pet., p.7).

‘ As an initial matter, Mr. Owens’ argument borders on the absurd because
the -Master-in-Equity did apply the Wham factors - twice. Specifically, the
Master-in-Equity held that (1) Mr. Owens' proposed answer was well beyohd the
acceptable time limit typically allowed under Wham; (2) Mr. Owens did not have
a meritorious defense; and (3) Regions Bank would suffer substantial pfejudice if
the entry of default was set aside. (R.pp.20-21;R.p.29). On Mr Owens’ Motion
for Reconsideration, the Master-in-Equity agéin éxplicitly applied the _Wia_n_j
factors an.d again found, in great detaii, that Mr. Owens was not entitled to relief
-under Wham. (R.pp.20-22). Therefore, even if the Court of Appeals somehow
erred in finding the Master-in-Equity was not required to apply thé Wham factors,.
this error makes no difference whatsoever because the Master-in-Equity actually

applied-them.AB On this basis alone, Petitioner's argument is -entirely without

merit and does not warrant further review.41

39 Regions Bank v. Owens, 402 S.C. 642, 649, 741 S.E.2d 51, 55.

40 Again, the Court of Appeals need not have ruled upon this issue because .
it is an additional sustaining ground. I’On, L.L.C., 338 S.C. 406, 420, 526 S.E.2d 716,

723.

i1 See McNair v. Fairfield Cnty., 379 S.C. 462, 466, 665 S.E.2d 830, 832
(Ct.App. 2008) (explaining the overriding rule of civil procedure which says, “whatever
doesn't make any difference, doesn’t matter”). Although the Master-in-Equity applied
the Wham factors, Mr. Owens believes he did not. Thus, Mr. Owens does not challenge
the Master-in-Equity’s actual ruling on the factors. To the extent this Supreme Court
undertakes an analysis; Mr. Owens simply cannot survive even a cursory Wham review.
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Furthermore, other than claiming the Court of Appeals erred “under the
law” Mr. Owens has nof cited any case which supports his conclusory statement.
This is because no such case exists. In a long line of cases since Mm{ no
South Carolina appellate court has ever held that the trial court is always
required to make specific findings. of fact regarding the Wham factors and many

have expressly held the opposite.d2 Importantly, the only case cited by

Petitioner, a case that was relied upon by .the Court of Appeals, explicitly holds |

that a court need onIy' consider the Wham factors “[o]nce'a party has put forth a

satisfactory explanation for the default."43

The timeliness of Mr. Owens’ motion-?almost six months after service—far exceeds
=what other South Carolina courts have permitted. See Stark Truss Co., Inc. v. Superior

Const. Corp., 360 S.C. 503, 510, 602 S.E.2d 99, 102-103 (90 days); Dixon v. Besco -

‘Eng’g, .Inc., 320 S.C. 174, 177, 463 S.E.2d 636, 638 (Ct.App. 1995) (106 days);
Richardson v-P.V., Inc., 383 S.C. 610, __, 682 S.E.2d 263, 366-67 (60 days); Sundown
Operating Co., Inc. v. Intedge Industries, Inc 383 S.C. 601, 604-605, 681 S.E.2d 885,
888 (51 days). Mr. Owens also failed to establish a potentially meritorious defense.
Essentially, he alleged that he did not sign the Note or Mortgage. (R.pp.51-52).
However, two disinterested witnesses, Mr. Paddy and Attorney Refosco, controverted
this account and demonstrated that Mr. Owens, among other things, signed the loan
documents and had the terms and conditions explained to him at closing. Finally,
Régions Bank would have been prejudiced if the entry of default were set aside and
would be especially prejudiced at this point in the litigation. As demonstrated in his
proposed Answer and Counterclaim, Mr. Owens will greatly expand the scope of this
litigation and move this case back to the circuit court for a jury trial because Mr. Owens
alleges that Regions Bank violated the South Carolina Unfair_ Trade Practices Act.
Moreover, by his failure to participate in this litigation for almost six months and -the
subsequent appeals of the Master-in-Equity’s decision, Mr. Owens has greatly increased
the cost of this litigation.

42 See Melton v. Olenik, 379 S.C. 45, 55, 664 S.E.2d 487, 492 (Ct.App.
2008) (holding the trial judge is not required to make specific ﬁndingo of fact on the
record for each factor if there is sufficient evidentiary support in the record for the
finding of the lack of good cause); Dixon v. Besco Eng’g, Inc., 320 S.C. 174, 179, 463
S.E.2d 636, 639 (“We decline to read Wham as requmng the trial judge to make specific
findings of these factors.”).

43 Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 S.C. 601,
607, 681 S.E.2d 885, 88_8.
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The Court of Appeals correctly determined that an analysis of the Wham
factors Was unnecessary. More importantly, the Master-in-Equity did apply the
Wham factors and correctly held that Petitioner could not establish “good cause”
Qnder a Wham analysis.

Mr. Owens’ argument is meritless and does not warrant further appellate
review.44

iii. Neither the Court of @pealsﬁnor the Master-in-
- Equity Erred in Referring To Pilgrim v. Miller.

As noted, Mr. Owens’ sole claim to “good cause” is his allegation that Mr.
Paddy told him he-would file an answer for all parties. Again, Mr. Paddy denied

~making this statement and Mr. Owens’ allegation is essentiélly impossible

because Mr. Paddy had already filed his response before Mr. Owens was
even serveq. |

The Master-in-Equity concluded that even if Mr. Paddy made this
statement, -Mr. Owens’ alleged reliance on it was, under the circumstances,
wholly unreasonable. (R.p.27). In support of this holding, the Master-in-Equity

cited Pilgrim v. Miller, in which the Court of Appeals explained “[t}he courts of this

-state have éonsistently held that the negligence of an attorney or insurance-

company is imputable to a defaulting-litigant."43 On appeal, Mr. Owens claiméd

i} To the extent Mr. Owens relies on events preceding the foreclosure action:
(i.e.; the facts of the underlying loan transaction) such reliance, as noted above, is
wholly inappropriate. See Limehouse v. Hulsey, 397 S.C. 49, 90, 723 S.E.2d 211, 233
(Ct. App. 2011) (Few, C.J., dissenting) (“Neither the general guidance to liberally
construe Rule 55(c) in order to promote justice and dispose of cases on the merits nor
the Wham factors instruct a trial court to require, or even to consider, the reason the
party went into default.”) (Emphasis added) reversed on other grounds, 404 S.C. 93, 744
S.E.2d 566 (2013).

45 Pilgrim v. Miller, 350 S.C. 637, 642, 567 S.E.2d 527, 529.
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that because Pilgrim v. Miller was vacated, the“Master-in—Equity’s citation was_an
erroﬂjust'rfying reversal.46 The Court of Appeals dismissed this argument, noting
that the proposition in Pilgrim remains good law.41 Mr. Owens again finds error
with this citation. (Cert. Pet, pp.8-9). As noted, it is difficult to-decipher why Mr.
Owens believes this was in error; indeed, at one point, Mr. Owens refefs back to

the Wham factors. (Cert. Pet., p.8). In any event, the citation was correct.

Pilgrim v. Miller simply stands forAthe proposition that, in a default case,
the conduct of the defaﬁlting party’s atforney or insurance comp‘any is imputable
to the defendant.liﬂ' Thus, a defaulting: defendant cannot establish “good cause”
merely by claiming that he reasonably relied on his attorney to file an answer.49
Numéfous other cases stand for the exact same proposition.50

In the instant case, the Master-in-Equity explained that because a
defendant cannot establish “good cause” by claiming that he reasonably relied on)

his attomey to file an answer, it is equally, if not more unreasonable to claim

reliance on a co-defendant’s attomey. (R.p.27). Thus, the Master-in-Equity

- 46 Regions Bank v. Owens, 402 S.C. 642, 649-650, 741 S.E.2d 51, 55. As
the Court of Appeals explained, while the certiorari petition was pending in Pilgrim v.
Miller, the parties settled and this Supreme Court vacated the opinion. However, the
vacating order was never published. See Bage, LLC v. Se. Roofing Co. of Spartanburg,
Inc., 383 S.C. 489, 490, 681 S.E.2d 867.

41 Regions Bank v. Owens, 402 S.C. 642, 649-650, 741 S.E.2d 51, 55.
48 Pilgrim v, Miller, 350 S.C. 637, 641-642, 567 S.E.2d 527, 529.
49 Pilgrim v. Miller, 350 S.C. 637, 641-642, 567 S.E.2d 527, 529.

.90 See Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 S.C.
601, 609, 681 S.E.2d 885, 889 (“[Tlhe law is clear that an attorney or insurance
company’s misconduct is imputable to the client.”}; see also Williams v, Vanvolkenburg,
312 S.C. 373, 375, 440 S.E.2d 408, 409 (Ct.App.1994) (observing that an attorney's
negligence in failing to answer is imputable to the defendant); Roberts v. Peterson, 292
S.C. 149, 151, 355 S.E.2d 280, 281 (Ct.App.1987) (recognizing that negligence of an
attorney or insurance company is imputable to a defaulting litigant).
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merely noted that, by extension, Mr. Owens'’ alleged' reliance was even less

reasonable than the defaulting party’s reliance in Pilgrim v. Miller. Other than the

fact that Pilgrim v. Miller itself was vacated, the Master-in-Equity's. conclusion

was entirely reasonable and, as recognized by the Court of Appeals, was not an
error justifying reversal because many other cases staﬁd for the exact same
propesition.51
Mr. Owens’' argument is meritless and does not warrant any further
appellate review.
C. Mr. Owens Did Not File A Motion For A *Late
Answer” And Whether The Court Of Appeals Should

Have Allowed A “Late Answer” Is Not Immediately
Appealable;ls Unpreserved, And Is Meritless,

Mr. Owens submits that this Supreme Court “should reverse the Court of
Appeals and allow a later Answer of Owens”.l in o.r.dér to set—a “brigh’é line
standard” for the "bench and bar.” (Cert. Pet., p.9). According to Mr. Owens,
“the issue of a late Answer has been discussed in many cases but without a
definitive answer by this [Supreme] Court.” (Cert. Pet., p.9).

As an initial matter, Mr. Owens (a) never asked opposing counsel for an-
extension-of time in which to answer or otherwise respond, (b) never sought an
enlargemént_of time, and (c) never filed a motion for leave to file a late answer
uﬁder Rule 6(b), SCRCivP. Instead, Mr. Owens, almost six months after being

served, filed a mofion to set aside the entry of default under Rule 55(c),

51 Moreover, this holding did not form the basis of the Master’s ruling
because the Master explicitly held that Mr. Paddy did not tell Mr. Owens that he would
answer for him. Therefore, this portion of the Master-in-Equity’s order was, at best,
dicta.
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SCRCivP.32 Furthermore, even if Mr. Owens had filed a Rule 6(b), SCRCivP,
motion and even if it had been denied, the denial of a motion to file a late answer
is not immediately appealable.d3 In any event, this issue is twice unpreserved
because it was not raised to or ruled upon by the Court of Appeals nor was it
raised in the petition for rehearing.94 Thus, Mr. Owens is seeking an
impermissible advisory opinion reversihg a ruling that was not made and is not
immediately appealable based on an issue that he failed to raise on two separate
. occasions. 99 Finally, to the extent this Supreme Court deems Mr. dwens’ “late
answer” issue preserved and immediately appealable, it is neverfhelesg without
merit.56 |

Mr. Owens’ ‘“late answer” issue is net- fmmediately appealable, is

unpreserved, is meritless, and does not warrant any further appellate review.

52 See Jefferson by Johnson v. Gene’s Used Cars, Inc; 295 S.C. 317, 318,
368 S.E.2d 456 (1988) (order explaining the difference between the two rules and
motions).

_ 93 Jefferson by Johnson v. Gene’s Used Cars, Inc., 295 S.C. 317, 318, 368
S.E.2d 456 (holding that a ruling on a Rule 6(b), SCRCivP, motion that does not involve
the merits is not immediately appealable).

58  SeeDoev. Doe, 370 S.C. 206, 212,634 S.E.2d 51, 54 (Ct.App. 2006) (“To
preserve an issue for appellate review, the issue cannot be raised for the first time on
appeal, but must have been raised to and ruled upon by the trial court.”); see also Rule
242, SCACR (“Only those questions raised in the Court of Appeals and in the petition
for rehearing shall be included in the petition for writ of certiorari. . . .”).

99 See Grazia v. South Carolina State Plastering, LLC, 390 S.C. 562, 577
n.6, 703 S.E.2d 197, 204 n.6 (2010) (“It is elementary that the courts of this State have
no-jurisdiction to issue advisory opinions.”).

56 See Stark Truss Co., Inc. v. Superior Const. Corp., 360 S.C. 503, 509,
602 S.E.2d 99, 102 (explaining that the filing of a late answer does not alter the fact
that a party is in default because an entry of default is a purely ministerial act).
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V. CONCLUSION

Based upon the foregoing arguments and citation of authority, the
Respondent, Regions Bank, respectfully requests this Supreme Court to deny

Mr._.Owens’ -Petition for Writ of Certiorari

Stephen P. Groves, Sr., Esquire
R. Bruce Wallace, Esquire
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205 King Street, Suite 400

. Charleston, South Carolina 29401
Telephone: 843.720.1725
Telecopier: 843.414.8206

Attorneys for Respondent, Regions Bank

Charleston, South Carolina

9 September 2013
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