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STATEMENT OF ISSUES ON APPEAL 

I Whether the tnal court properly ruled that the aSSIgnment of the note and 
mortgage (the "AssIgnment") dId not VIolate the Statute of Ehzabeth when (1) 
SCB&T, the aSSIgnor, was not mdebted to Appellants at the time of the 
ASSIgnment, (n) SCB&T had no fraudulent mtent WIth regards to the ASSIgnment, 
(111) the ASSIgnment was executed to secure the Bona fide claims of J Conner, 
LLC, the aSSIgnee, and (IV) Johnson's mterest m the Property remams wlthm the 
reach of Appellants? 

II Whether the tnal court properly ruled that the payments to SCB&T dId not result 
m a pay-off of the note and/or satisfactIOn of the mortgage when (1) J Conner, 
LLC mamtamed an eXIstence separate and mdependent of M Brown, (n) the 
mortgage contamed a future advance clause, and (111) the doctnne of eqmtable 
subrogatIOn entitled M Brown to be subrogated to the nghts of SCB&T, as holder 
of a first mortgage hen on the subject property, to the extent of the payments 
made by M Brown m excess of hIS one-half share of the SCB&T debt? 

V 



STATEMENT OF THE CASE 

ThIS actIOn arose out of an aSSIgnment of a promIssory note and mortgage from 

South Carolma Bank and Trust, N A (heremafter "SCB&T") to Respondent J Conner, 

LLC that occurred on December 30, 2008 (heremafter the "AssIgnment") The 

Complamt was filed Apnl 6, 2009 seekmg a declaratory Judgment that (1) the 

ASSIgnment of the note and mortgage was a fraudulent conveyance m VIOlatIOn of S C 

Code Ann § 27-23-10, also known as the "Statute of ElIzabeth", and (11) the payment to 

SCB&T for the ASSIgnment resulted m pay-off of the note, thereby satlsfymg the 

mortgage (R pp 36-49) AddItIOnally, Appellants sought the CIVIl penalty under S C 

Code Ann § 27-23-30 m the amount of $245,00000 from each Respondent 

Respondents demed the allegatIOns that the ASSIgnment VIOlated the Statute of ElIzabeth 

and that the payment to SCB&T resulted m pay-off of the note and satIsfactIOn of the 

mortgage (R pp 110-113) 

On June 23, 2009, the matter was referred to the Horry County Master m EqUIty 

pursuant to Rule 53, SCRCP (R pp 5-9) 

By StIpulatIOn of DIsmIssal dated September 2, 2009, SCB&T was dIsmIssed 

from the laWSUIt (R pp 509-510) 

Appellants amended then Complamt on November 20, 2009 to mcorporate a 

ConfeSSIOn of Judgment m favor of DaVId O'Connell agamst Respondent Stephen Mark 

Johnson, WhICh ConfeSSIOn was aSSIgned to the Appellant Robert 0 Oskm (R pp 512-

525) 

Tnal was held before the Horry County Master m EqUIty February 15, 2010 

After heanng all WItness testImomes and revlewmg all eVIdence, the Master ruled agamst 
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Appellants on all claims SpecIfically, as set forth m the Fmal Order Endmg ActIOn, 

dated March 25, 2010 (heremafter the "Fmal Order"), the Master ruled that (1) the 

Statute of ElIzabeth dId not apply to the AssIgnment of the note and mortgage, (n) even If 

apphcable, the AssIgnment of the note and mortgage dId not vIOlate the Statute of 

Ehzabeth, (m) the payments to SCB&T for the AssIgnment dId not result m a pay-off of 

the note nor the satIsfactIOn of the mortgage, thus, the note and mortgage contmue to be 

valId and enforceable pursuant to ItS terms, (IV) even If the payments to SCB&T resulted 

m a pay-off of the note, M Brown was eqUItably subrogated to Johnson's mterest m the 

Property to the extent of the momes paid by M Brown m excess of hIS one-half share of 

the oblIgatIOns on the note (R pp 18-29) 

By motIon filed Apnl 5, 2010, Appellants moved to alter or amend the Fmal 

Order and later submItted a memorandum m support of the motIon (R pp 511-512) A 

heanng on the MotIon for ReconsIderatIOn was held before the Master-m-EqUIty on Apnl 

30,2010 The motIon was demed (R pp 30-31) 

Respondents receIved the Notlce of Appeal on June 10,2010 
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STATEMENT OF THE FACTS 

In 2006, the Respondent Stephen Mark Johnson (heremafter "Johnson") 

approached hIS uncle, Respondent MIchael D Brown ("M Brown"), and requested that 

M Brown co-sIgn on a $3 5 mllhon promIssory note to Jomtly purchase a lot and home m 

Myrtle Beach, South Carolma (the "Property") (R p 253, hnes 5-19) Johnson told M 

Brown that he would refinance the loan m SIX to eIght months, at whIch tIme M Brown 

would be taken off the note (Id) M Brown agreed and co-sIgned on a $3 5 mllhon 

promIssory note m favor of SCB&T for the purchase of the Property (R pp 394-395) 

The term of the note was two (2) years and It provIded for mterest-only payments for the 

first 23 months, wIth a final balloon payment due on November 30, 2008 (Id) The note 

was secured by a first mortgage hen on the Property (the "SCB&T Mortgage") (R pp 

386-393) TItle to the Property was conveyed to M Brown and Johnson as tenants m 

common (R pp 379-383) 

In addItIOn to the SCB&T Mortgage, the Property was also encumbered by a 

second mortgage hen m favor of Amens Bank m the amount of $500,000 00 to secure a 

promISSOry note for the same amount (R pp 396-405) The debt to Amens Bank, whIch 

arose m Apn12007, remamed outstandmg at the tIme of the tnal (R p 325, hnes 1-24) 

ImtIally, Johnson made the monthly mterest-only payments on the SCB&T note 

untIl early 2008 when he could no longer afford to make the payments, at whIch tIme M 

Brown paId the remammg monthly payments (R p 260, hnes 8-19) 

In October 2008, M Brown contacted WachovIa Bank WIth respect to refinancmg 

the SCB&T loan (R p 189, Ime 20-p 190, lme 16) At that tIme, M Brown dId not 

want to hqUIdate any assets to payoff the SCB&T note that was commg due m 
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November 2008, however, wanted to protect hIS mterest m the Property (R p 327, lme 

16-p 328, hne 2) Due to the low appraisals on the Property, I WachovIa Bank could not 

approve the $3 5 mIlhon loan If the loan was to be secured by a mortgage on the 

Property (R p 203, hne 8-p 204, lme 10) However, Wachovia Bank could Issue the 

loan If It was secured by marketable secuntIes valued at $3 5 mIlhon (R p 205, hnes 2-

15) 

In early November 2008, M Brown approached SCB&T m an attempt to reduce 

the note balance (R p 280, hnes 7-9) M Brown followed up WIth a meetmg WIth 

SCB&T officers on November 19, 2008, at whIch tIme he was mformed that SCB&T 

would not reduce the note balance (R p 281, hnes 6-14) In order to aVOid foreclosure, 

and WIthout havmg to hqUIdate any assets, M Brown, along WIth hIS WIfe, Joan Conner 

Brown ("J Brown"), deCIded that theIr best optIOn was to form an LLC to purchase the 

note and mortgage from SCB&T, WIth the purchase bemg financed by a loan obtamed by 

the LLC from WachovIa Bank (R p 290, hne 3-p 291, hne 16, p 356, lme 18-p 357, 

lme 3, p 371, hnes 16-25, p 372, hnes 13-15) 

On November 20, 2008, J Conner, LLC was formed, WIth J Brown bemg Its sole 

member (R pp 410-424) On December 18,2009, Wachovia Bank approved the loan to 

J Conner, LLC m the amount of $3 5 milhon (the "WachovIa Loan") to purchase the 

SCB&T note and mortgage (R pp 429-434) The WachovIa Loan IS personally 

guaranteed by, and IS secured by separate mvestment accounts owned by, M Brown and 

J Brown (R pp 435-462) 

The $3 5 mIlhon proceeds from the Wachovia Loan was WIred to SCB&T on 

December 18, 2008 (R P 230, hnes 3-25) An addItIonal amount of $44,303 31 was 

1 The Property was worth approxunately $2 5 26 million In October 2008 (R pp 464469, pp 484489) 
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paid to SCB&T by personal check of M Brown to complete the purchase (R p 310, 

hne 25-p 312, hne 15, p 103) After receIvmg full payment on the purchase of ItS note, 

SCB&T assIgned the note and mortgage to J Conner, LLC on December 30, 2008 (R 

pp 406-409) 

JIm Boyd, semor VIce presIdent wIth SCB&T, and John Lee Scott, banker WIth 

WachovIa Bank, confirmed at the tnal that Johnson had no mvolvement relatmg to the 

purchase of the SCB&T note and mortgage by J Conner, LLC, the loan obtamed by J 

Conner, LLC for the purchase nor the actual ASSIgnment of the note and mortgage to J 

Conner, LLC (R P 239, hne 14-p 240, hne 23, p 374, hnes 10-24) 

At the tIme of the ASSIgnment, Appellant Robert W Oskm ("Oskm") was the 

holder of a Judgment m excess of $1 mllhon agamst Johnson relatmg to a dIspute 

regardmg real estate commISSIOn (R pp 1-4, P 150, hnes 3-7) At the tnal, Oskm 

testIfied that the actual dollar amount he came out of pocket for relatmg to the real estate 

commISSIOn dIspute was less than $100,000 00 (R P 151, hne 16-p 152, hne 5) 

In addItIOn to the $1 mllhon Judgment, Oskm also became the holder of a 

ConfessIOn of Judgment m the amount of $36,000 executed by Johnson m favor of DaVId 

B O'Connell (R pp 526-527) Oskm purchased the ConfessIOn of Judgment from 

O'Connell for $500 0 on November 4,2009, nearly seven (7) months after the Complamt 

was filed (R pp 528-529, P 152, hne 6-p 153, hne 17) 

At the tnal, Oskm testIfied that neIther M Brown, J Brown nor J Conner, LLC 

had any mvolvement WIth the CIrcumstances relatmg to the $1 mllhon Judgment (R p 

150, hne 3-p 151, hne 15, p 154, hnes 3-21) In fact, Oskm admItted that he had never 
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met, loaned momes to, nor had any contact wIth M Brown, J Brown or J Conner, LLC 

pnor to thIS lawsmt (R p 153, lme 18-p 155, hne 16) 

At the tlme of the ASSIgnment, Appellants Glenn Small ("Small") and FreddIe 

Kanos were holders of a $200,00000 promIssory note executed by Johnson on June 3, 

2007 (R p 530)2 Small testlfied at the tnal that M Brown, J Brown and J Conner, 

LLC had no mvolvement WIth thIS debt and, furthermore, that Small had never met, 

loaned momes to, nor had any busmess deahngs WIth M Brown, J Brown or J Conner, 

LLC 3 (R p 171, hnes 5-22,p 173, hne 7-p 174,hne 16) 

At the tnal, both Oskm and Small testIfied that SCB&T was not mdebted to any 

of the Appellants, that the note and mortgage were vahd mstruments and that SCB&T 

had the dIscretIOn and nght to sell and aSSIgn the note and mortgage to J Conner, LLC 

WIthout Appellant's consent or authonzatIOn (R pISS, lme 17-p 158, hne 17, p 171, 

hne 23-p 172, hne 6, p 174, hne 17-p 175, hne 1, p 176, hne 22-p 177, hne 10, p 178 

hnes 1-13) Oskm and Small also testlfied that they dId not make any payments towards 

the SCB&T note nor pay any of the taxes, msurance or other expenses on the Property 

(R P 157, hne 15-p 158 hne 2, p 177, hnes 11-25) 

2 The promIssory note was admItted over objectIOn that the document was not the ongInal and that It was 
mIssIng the second page of the 2 page document (R p 162 lIne 20 p 170 hne 1) 
3 Appellant FreddIe Kanos dId not testIfy at the tnal 
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STANDARD OF REVIEW 

The standard of reVIew for a declaratory Judgment actIOn IS determmed by the 

nature of the underlymg clmm(s) Auto Owners Ins Co, Inc V Newman, 385 S C 187, 

191, 684 S E 2d 541, 543 (2009) An actIOn to set aSIde a transfer as fraudulent pursuant 

to the Statute of Ehzabeth IS an actIOn m eqUIty Future Group, II V NatIOnsbank, 324 

S C 89,97,478 S E 2d 45,49 (1996) Furthermore, an actIOn to pIerce the corporate veIl 

hes m eqUIty MId-South Management Co, Inc v Sherwood Develop Corp, 374 S C 

588, 649 S E 2d 135 (Ct App 2007) In an appeal from an actIOn m eqUIty, the appellate 

court has JunsdIctIOn to find facts m accordance WIth ItS own VIew of the preponderance 

of the eVIdence Doe v Clark, 318 S C 274, 457 S E 2d 336 (1995) However, an 

appellate court IS not reqUIred to dIsregard the findmgs of fact by the tnal court nor 

Ignore the fact that the tnal Judge IS m the better pOSItIOn to assess the credIbIhty of the 

WItnesses Pmckney v Warren, 344 S C 382,387,544 S E 2d 620,623 (2001) 

ARGUMENT 

I THE TRIAL COURT PROPERLY RULED THAT THE ASSIGNMENT OF 
THE NOTE AND MORTGAGE DID NOT VIOLATE THE STATUTE OF 
ELIZABETH 

( 

A SCB&T, the assignor, was not mdebted to Appellants at the time of 
the ASSignment and there was no eVidence of fraudulent mtent on the 
part of SCB&T 

The Statute of Ehzabeth prOVIdes m relevant part 

Every gIft, grant, ahenatIOn, bargam, transfer, and conveyance of 
lands, tenements, or heredItaments, goods and chattels or any of 
them, or of any lease, rent, commons, or other profit or charge out 
of the same for any mtent or purpose to delay, hmder, or defraud 
credItors and others of theIr Just and lawful actIOns, SUItS, debts, 
accounts, damages, penaltIes and forfeItures must be deemed and 
taken to be clearly and utterly VOId, frustrate and of no effect, 
any pretense, color, feIgned conSIderatIOn, expressmg of use, or 
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any other matter or thmg to the contrary notwithstandmg 

S C Code Ann § 27-23-10CA) Appellants argue that the term "credItors and 

others" m the statute allow Appellants to set aSIde the AssIgnment despIte the fact that 

neIther SCB&T, the assIgnor, nor J Conner, LLC, the assIgnee, were mdebted to 

Appellants at tIme of the AssIgnment Appellants' protracted mterpretatIOn of the term 

"credItor and others" sImply Ignores the hne of cases that clearly reqUIre the transfernng 

party to (1) be mdebted to the complammg credItor at the tIme of the transfer, and (n) 

have actual mtent to defraud the credItor(s) when the conveyance IS made for valuable 

conSIderatIOn See Albertson v Robmson, 371 S C 311,316,638 S E 2d 81, 83 (Ct App 
i 

2006)(" under the Statute of Ehzabeth conveyances may be set aSIde where the 

transfer IS made by the grantor WIth the actual mtent of defraudmg hIS [grantor's] 

credItors where that mtent IS Imputable to the grantee, even though there IS valuable 

conSIderatIOn ")(emphasIs added), Future Group II, 324 SCat 96, 478 S E 2d at 49 

("If there IS valuable conSIderatIOn, the transfer WIll be set aSIde only where the grantor 

was mdebted at the tIme of the transfer and had an actual mtent to defraud credItors 

Imputable to the grantee")( emphasIs added), Royal Z Lanes, Inc v Colhns Holdmg 

~, 337 SS C 592, 594, 524 S E 2d 621, 622 (1999)(to set aSIde conveyance as 

fraudulent, "[t]he grantor must be mdebted at the tlme of the transfer"), Leasmg 

EnterprIses, Inc v Goodwm, 312 S C 122, 125, 439 S E 2d 294, 296 (Ct App 1993)(m 

analyzmg whether conveyance should be set aSIde, court must "look to the conduct of the 

debtor")( emphaSIS added) 

At the trIal, Appellants Oskm and Small testIfied that neIther SCB&T nor any of 

the Respondents M Brown, J Brown and J Conner, LLC were mdebted to any of the 
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Appellants and, furthermore, the Appellants had never met, loaned momes to, nor had 

any contact wIth them pnor to thIS lawsUIt (R p 153, lme 18-p 158, lme 17, P 171, 

Ime5-p 172,lme6,p 173,lme7-p 175,hnel,p 176,hne22-p 177,lme9,p 178 

lmes 1-13) Appellants' only debtor IS Johnson by vIrtue of the Judgments and promIssory 

note held by Appellants In addItIOn, Johnson had no mvolvement wIth the negotiations 

relatmg to the purchase of the note and mortgage, the loan obtamed J Conner, LLC to 

purchase the note and mortgage nor the actual AssIgnment of the note and mortgage, as 

confirmed by the testimomes of JIm Boyd, semor VIce preSIdent of SCB&T, and John 

Lee Scott, the Wachovia Bank loan officer who handled the $3 5 mIlhon loan to J 

Conner, LLC for the purchase of the note and mortgage (R p 239, lme 14-p 240,lme 

23, p 374, hnes 10-24) 

As holder of the note and mortgage, SCB&T clearly was the owner of these 

propertIes (R pp 386-395) Pursuant to ItS nghts as holder, SCB&T sold the note and 

mortgage to J Conner, LLC, at face value, a transactIOn not any dIfferent than any other 

sale and assIgnment of negotiable mstruments by the bank (R p 374, lmes 10-24, p 

375, lme 10-p 376, lme 25, p 377, lmes 15-20, p 378, lmes 4-7) In fact, at the tnal, 

Appellants Oskm and Small admItted that that note and mortgage were vahd mstruments 

and that SCB&T had the dIscretIOn and nght to aSSIgn the note and mortgage to J 

Conner, LLC WIthout consent of Appellants (R pISS, lme 17-p 158, lme 17, p 171, 

lme 23-p 172, lme 6, p 174, lme 17-p 175, lme 1, p 176, lme 22-p 177, lme 10, p 178 

hnes 1-13) Furthermore, there IS no eVIdence of actual mtent by SCB&T to defraud the 

Appellants, whIch Appellants expressly acknowledged by dismIssmg SCB&T from thIS 
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lawsUlt (R pp 509-510) Under these cIrcumstances, and based on well-settled law, the 

Statute of Ehzabeth does not apply to the AssIgnment 

Appellants rely on the case of LebowItz v Mudd, 293 S C 49, 358 S E 2d 698 

(1987) m support of theIr argument that the Statute of Ehzabeth does apply to the 

AssIgnment LeboWItz mvolved the transfer of eIghteen (18) pIeces of property owned 

by a named defendant m a pendmg lawsUlt whIch rendered the defendant msolvent Id at 

51, 358 S E 2d at 700 The tnal court dIsmIssed plamtIffs fraudulent conveyance claim 

on the baSIS that the plamtIff faIled to plead hIS status as a credItor m hIS complamt and, 

further, that the piamtiff had to first reduce hIS debt to a Judgment and have executIOn 

Issued and returned nulla bona before havmg standmg to attack a conveyance as bemg 

fraudulent Id at 51, 358 S E 2d at 700 In ItS ruhng, the Supreme Court stated 

The statute does not hmit ItS apphcatIOn to Judgment credItors 
Rather, It'S protectIOn extends to other types of partIes defrauded 
m connectIOn WIth the conveyance of property 

Id at 52, 358 S E 2d at 700 In reversmg the tnal court's dIsmIssal of the 

fraudulent conveyance claim, the LebOWItz Court compared the factual allegatIOns m Its 

case WIth those alleged m DennIS v McKnIght, 161 S C 209, 159 S E 555 (1931), 

wherem the court held that the complamt dId suffiCIently state a cause of actIOn for 

fraudulent conveyance based upon allegatIOns that the defendant had conveyed all hIS 

property to hIS WIfe WIth the mtentIOn of placmg It out reach of plamtIff should the 

plamtIff recover m a wrongful death actIOn then-pendmg agamst defendant Id at 52, 

358 S E 2d at 700 The LebOWItz Court reasoned that, hke DennIS, the piamtiffs 

suffiCIently pled that the conveyance by the transfernng party, a defendant m the pendmg 

lawsUlt, whIch rendered It msolvent, was made WIth knowledge of the tort claIms asserted 
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agamst It pendmg at the tIme of the conveyance, thereby sufficIently pleadmg a claIm for 

fraudulent conveyance In other words, the Complamts m both LebowItz and DennIS 

sufficIently pled facts that the transfernng party m each case, each of whom were named 

defendants m the respectIve lawsUIts, had mtent to defraud the respectIve plamtIffs wIth 

regards to the subject conveyance by placmg the defendant's propertIes out of reach of 

the plamtIffs 

The holdmgs and ratIOnale m DennIS and \ LebowItz actually support the tnal 

court's rulmg m the underlymg actIOn that the statute IS not apphcable to the AssIgnment 

(a) the property bemg conveyed (note and mortgage) belonged to SCB&T, the holder of 

the note and mortgage, whIch IS neIther a debtor, nor potentIal debtor, of Appellants,4 (n) 

the AssIgnment dId not affect the solvency of Johnson, the only debtor m thIS cases, and 

(m) there IS no eVIdence that SCB&T, the assIgnor, had mtent to defraud the Appellants, 

whIch the Appellants expressly acknowledged by dIsmIssmg SCB&T from the laWSUIt 

(R pp 509-510) Thus, both the LeboWItz and DennIS cases supports the tnal court's 

rulIng that the Statute of ElIzabeth dId not apply to the AssIgnment of the note and 

mortgage 

B The AssIgnment was executed to secure the Bona fide claIms of J 
Conner, LLC 

The tnal court ruled that the Appellants faIled to prove that the AssIgnment was 

the result of an actual mtent to defraud the Appellants (R p 24, ~ 28) Appellants 

dIsagree and argue that the purpose and mtent of the AssIgnment was to "preclude 

Appellants from executmg agamst the property" and "msulate the property from 

Appellants' claIms agamst Johnson," thereby perpetuatmg a fraud on Appellants 

4 SCB&T was dismissed by StipulatIOn of Dismissal on September 2 2009 (R pp 509 510) 
5 Johnson contmues to be a co owner of the Property with M Brown (R pp 379383) 
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However, the AssIgnment secured the Bona fide claIms of J Conner, LLC as purchaser 

of the $3 5 mllhon note and mortgage from SCB&T, a purpose prevIOusly held to be 

proper by the South Carolma Supreme Court In McDamel V Allen, 265 S C 237, 217 

S E 2d 773 (1975), the Supreme Court recogmzed, and upheld, a conveyance of property 

by a debtor to hIS WIfe agamst a fraudulent conveyance claIm by the debtor's credItors 

because the purpose of the transfer was to secure the "Bona fide claIms" of the grantee 

WIfe Id at 243,217 S E 2d at 776 

In McDamel, the plamtIff, a Judgment credItor, sought to set aSIde a conveyance 

of real property by the defendant debtor to hIS WIfe, whIch conveyance was made seven 

(7) days pnor to the Issuance of the Judgment Id at 239-240, 217 S E 2d at 774 The 

property had been prevIOusly purchased by defendant debtor and hIS WIfe SIX (6) years 

pnor to the questIOned transfer, WIth the purchase bemg financed by loan secured by a 

mortgage on the property Begmnmg the date of the purchase, the mortgage payments 

were made pnmanly by the WIfe Thus, m conSIderatIOn for "settlement of theIr property 

nghts as between them" and an additlonal cash payment of $2,500 paId by the WIfe to the 

defendant debtor, the defendant debtor transferred hIS entIre mterest m the property to hIS 

WIfe Id at 240-41, 217 S E 2d at 774-75 The tnal court ruled the conveyance faIr, for 

valuable conSIderatIOn and WIthout mtent to defraud the plamtIff credItor Id at 241, 217 

S E 2d at 775 The Supreme Court, m affirmmg the tnal court's rulmg, held that "the 

eVIdence faIls to show any mtent on the part of the WIfe to defraud her husband's 

credItors, and merely shows a purpose to secure her own Bona fide claIm" Id at 243-44, 

217 S E 2d at 776 
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JIm Boyd, semor VIce presIdent of SCB&T, testIfied that the $3 5 mIllIon note and 

mortgage was assIgned to J Conner, LLC only after the bank receIved full payment for 

the purchase (R p 374, lInes 10-18) Thus, Just lIke the real property m McDamel, the 

note and mortgage was assIgned only after valuable consIderatIOn (excess of $3 5 

mllhon) was paId for the transfer And Just hke m McDamel, the purpose of the 

ASSIgnment was not to defraud Appellants', but mstead was to "secure the Bona fide 

claIms" of J Conner, LLC WIth regards to payment on the note In other words, the 

ASSIgnment ensured that J Conner, LLC would have recourse agamst the makers and the 

Property m the event the momes owed under the assIgned note were not paId See Moore 

v M M Wemberg, 373 S C 209,220,644 S E 2d 740, 745-46 (Ct App 2007)(assIgnee 

stands m the shoes of ItS aSSIgnor and has all the same nghts and pnvIleges, mcludmg the 

nght to sue, as the aSSIgnor), S C Code Ann § 36-3-301 ("holder of the mstrument" 

entItled to enforce the mstrument) In addItIOn, both JIm Boyd and John Lee Scott, 

expenenced bankers WIth SCB&T and WachOVIa Bank, respectIvely, testIfied that the 

formatIOn of an entIty for the purposes of purchasmg, holdmg and enforcmg negotIable 

mstruments, such as the SCB&T note and mortgage, was a "common busmess practIce" 

and IS typIcally descnbed as a "refinance" and/or "sale" of a note and mortgage (R p 

206, lme 17-p 208, lme 24, p 218, hnes 3-7, p 237, lme 20-p 238, lme 19, p 375,lme 

10-p 376, lme 25, p 377, hnes 15-20) Thus, conSIstent WIth the rulmg and ratIOnale m 

McDamel, the tnal court properly ruled that there eXIsted no actual mtent to defraud the 

Appellants WIth regards to the ASSIgnment of the note and mortgage See also McElwee 

v Kennedy, 56 S C 154, 34 S E 86 (l899)("Even If we were to assume that there IS 

eVIdence of Mala fides m the grantor, yet If the sole purpose of the grantee was to secure 
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her claIms, havmg no mtent to hmder, delay or defeat other credItors, her tItle cannot be 

affected by the Mala fides of the grantor") 

C The ASSignment did not result III "IllJustIce" or "fraud" on Appellants 

The tnal court ruled that the ASSIgnment dId not result many "mjustIce" or 

"fraud" on Appellants because Appellants' mterest m the Property, as credItors of 

Johnson, was not affected by the ASSIgnment (R p 25, ~ 29) Pnor to the ASSIgnment, 

Appellants' judgments6 were subordmate and jumor to the $3 5 mIlhon SCB&T first 

mortgage and $500,000 00 second mortgage to Amens Bank (Id ) Thus, when 

combmed WIth the fact that the Property was only valued at approxImately $2 5 - 2 6 

milhon (R pp 464-469,484-489), the tnal court reasoned that Appellants' mterest m the 

Property would have been extmgmshed m the event of foreclosure by SCB&T (R P 25, 

~ 29) 

Appellants contend thIS rulmg IS erroneous based upon the assumptIOn that the 

payments receIved by SCB&T "operated as a pay-off of the note and mortgage that 

rendered the obhgatIOn satIsfied" As argued below, thIS assumptIOn IS WIthout baSIS and 

not supported by the eVIdence 

So long as the property that IS the subject of the questIOned conveyance remams 

withm reach of the complammg credItors, the Court of Appeals has ruled that the tnal 

judge should not set aSIde the conveyance Leasmg, 312 SCat 125,439 S E 2d at 296 

In Leasmg, the defendant debtor conveyed hIS mterest m hIS reSIdence to hIS WIfe, a co-

debtor, for no conSIderatIOn The plamtIff credItor sued defendant debtor (but not the 

WIfe even though she was a co-debtor) and sought to set aSIde the conveyance pursuant to 

6 WIth regards to the promISSOry note Issued by Johnson (R p 530) the holder of the note would have no 
mterests m the Property because the debt had not been taken to Judgment 
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the Statute of Ehzabeth The tnal court found the transfer not fraudulent and, 

furthermore, held that the plamtIff had faIled to show any prejUdICe caused by the 

conveyance smce piamtiff could have sued the WIfe along wIth the defendant husband 

Id at 123-24, 439 S E 2d at 295-96 In affirmmg the tnal court's ruhng, the Court of 

Appeals agreed that the plamtIff credItors were not prejudIced by the transfer because "It 

dId not place the property beyond" the credItor's reach Id at 125,439 S E 2d at 296 In 

other words, the credItor's pOSItIOn to collect on hIS debt was not affected by the 

conveyance because the property was stIll withm ItS reach 

In the underlymg case, Johnson's mterest m the Property IS stIll withm 

Appellants' reach TItle to the property has not changed and remams m the name of 

Johnson and M Brown as tenants m common (R pp 379-383) Thus, conSIstent WIth 

the ratIOnale m Leasmg, Appellants have not been prejudIced by the ASSIgnment of the 

note and mortgage and, therefore, the tnal court properly ruled that there was no 

"mjUstice" or "fraud" on Appellants See Haskms v CertIfied Escrow & Mortgage Co , 

96 Cal App 2d 688, 216 P 2d 90 (l950)(notmg as an estabhshed pomt of eqmty that a 

credItor does not sustam an mJury unless the transfer puts beyond the credItor's reach 

property that the credItor would otherWIse be able to subject to the payment of the debt) 

D Appellants did not preserve for appeal the Issue of whether the 
Statute of ElIZabeth apphed to conveyances by persons other than 
debtors or potential debtors 

In ItS Fmal Order, the tnal court ruled that based on South Carolma law, m order 

for the ASSIgnment to be subject to the Statute of Ehzabeth, the transfernng party 

(SCB&T) must have been mdebted to the complammg credItors (Appellants) at the tIme 

of the ASSIgnment (R p 23, ~ 24-p 24, ~ 26) Because neIther SCB&T, the aSSIgnor, 
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nor J Conner, LLC, the assIgnee, were mdebted to Appellants at the tIme of the 

AssIgnment, the Statute of Ehzabeth dId not apply (R p 24,,-r 26) 

In theIr MotIon for ReconsIderatIOn, Appellants dId not contest thIS specIfic 

ruhng Instead, Appellants argued that the statute apphed because (1) the AssIgnment of 

the mortgage was "a ward to keep credItors at bay and shelter Brown and Johnson", (n) 

the note and mortgage was "transferred, charged, ahenated, and encumbered m an effort 

to hmder or delay the PlamtIffs", and (n) M Brown was a credItor of Oskm by VIrtue of 

M Brown's co-ownershIp of the Property wIth Johnson (R pp 542-546) Therefore, 

because Appellants dId not contest thIS specIfic rulmg, the Issue of whether the Statute of 

Ehzabeth IS apphcable to conveyances by persons not mdebted to the complammg 

credItors at the tIme of the conveyance was not preserved for appeal See rOn v Town 

of Mount Pleasant, 338 S C 406,526 S E 2d 716 (2000)(partIes should raIse all Issues to 

the trIal court to obtam a rulmg), Townsend v CIty of DIllon, 326 S C 244, 486 S E 2d 

95 (1997)(Issues not ruled upon by the trIal Judge are not preserved for appeal), NOlsette 

v IsmaIl, 304 S C 56, 403 S E 2d 122 (1991)(holdmg that an Issue IS not preserved for 

appeal where the trIal Judge dId not rule on the Issue and no Rule 59( e) motIon was 

made) 

II THE TRIAL COURT PROPERLY RULED THAT THE PAYMENT TO 
SCB&T DID NOT RESULT IN A PAY-OFF OF THE NOTE AND 
SATISFACTION OF THE MORTGAGE 

A J Conner, LLC IS not the alter ego of MIchael Brown 

Appellants assert that J Conner, LLC IS the alter ego of M Brown, thus, any 

payments made by J Conner, LLC to SCB&T were really payments made by M Brown 

Accordmg to the South Carolma Court of Appeals 
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Alter ego descnbes a theory of procedural rehef The alter ego 
doctnne 1S merely a means of p1ercmg the corporate vell Under 
th1s theory, when a parent company controls the busmess dec1slOns 
and actlOns of 1tS subs1d1ary, the subs1dIary becomes an mstrument 
or alter ego of the parent Control requued for hab1hty under an 
alter ego doctrme amounts to total dommatlOn of the subs1dIary to 
the extent the subs1dIary mamfested no separate corporate mterests 
and functlOned solely to ach1eve the purpose of the dommant 
corporatlOn Moreover, common officers and/or duectors and 
pubhc 1dent1ficatlOn of one corporatlOn as the other's subs1d1ary do 
not, w1thout more, support the concluslOn the subs1dIary 1S 1tS 
parent's alter ego or agent for the transactlOn of 1tS busmess 

However, merely estabhshmg the level of control or dommance a 
parent must have over a subs1dIary, m order to prove 1t 1S the alter 
ego of the subserv1ent corporatlOn, 1S not suffic1ent to mamtam an 
alter ago actlOn Instead, one must also show that the retention 
of separate corporate personalIties would promote fraud, 
wrong or m)Ustlce, or would contravene publIc polIcy 

In add1tIon, several factors should be cons1dered before a parent 
corporatlOn may be held hable for the torts of 1tS subs1dIanes 
These mclude stock ownersh1p by parent, common officers and 
duectors, financmg of subs1d1ary by parent, payment of salanes 
and other expenses of subs1dIary by parent, fmlure of subs1dIary to 
mamtam formaht1es of separate corporate eX1stence, 1dentlty of 
logo, and plamtlffs knowledge of subs1d1ary's separate corporate 
eX1stence 

Jones v Enterpnse Leasmg Company Southeast et al , 383 S C 259, 267-68, 678 

S E 2d 819, 823-24 (Ct App 2009)(c1tatlOns omitted)(emphasis added) The eVIdence 

does not support a findmg that MIchael Brown had "total dommlOn" over J Conner, LLC 

(heremafter the "LLC") nor that mamtammg the separate eXIstence would promote fraud, 

wrong or mJustlce, or would contravene pubhc pohcy 

• The sole member of the LLC 1S J Brown (R pp 412,423) 

• J Brown IS the only person that has executed any documents on behalf of 
the LLC (R pp 423, 428, 434, 463) 
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• The LLC mamtams Its own bank account separate from M Brown from 
whIch payment on the WachovIa Loan were paId (R p 222, lme 20-p 
223, hne 4) 

• NegotiatIOns relatmg to the $3 5 mllhon WachovIa Loan were dIscussed 
wIth M Brown, J Brown and Sherry MCGIrt, attorney for the LLC (R p 
205, lme 20-p 206, lme 13, p 235, hne 23-p 236, hne 3) 

• John Lee Scott wIth WachovIa Bank testIfied that J Brown was an 
mdependent woman who mamtamed a number of accounts, both 
mvestment and checkmg, at WachovIa Bank separate from M Brown and 
the LLC (R P 226, hnes 10-17, p 236, hnes 4-21, p 358, lme 25-p 359, 
hne 11) 

• John Lee Scott dealt predommantly WIth M Brown regardmg the 
WachovIa Loan due to health Issues WIth J Brown (R p 238, hne 20-p 
239, hne 6) 

• The LLC was formed for the purpose of purchasmg, holdmg and enforcmg 
the $3 5 mllhon SCB&T note and mortgage (R p 206, hnes 14-24, p 
295, hnes 1-13, p 319, hnes 15-22, p 329, hne 3-p 330, lme 23, p 356, 
hne 24-p 357, hne 3, p 360, hnes 10-23) 

• JIm Boyd and John Lee Scott, officers WIth SCB&T and Wachovia Bank, 
respectIvely, testIfied that the formatIOn of the LLC to purchase the $3 5 
milhon SCB&T note and mortgage IS a common busmess practIce (R p 
206, lme 17-p 208, lme 24, p 218, hnes 3-7, p 237, hne 20-p 238, hne 
19, p 375, lme 10-p 376, hne 25, p 377, hnes 15-20) 

• The Wachovia Loan IS personally guaranteed by, and IS secured by 
separate mvestment accounts owned by, M Brown and J Brown (R pp 
435-462) 

Based on the above facts, clearly M Brown does not exerCIse "total dommIOn" 

over J Conner, LLC, whIch mamtams a separate and mdependent eXIstence 

Furthermore, mamtammg thIS separate eXIstence would not promote fraud, wrong or 

mJustIce, or contravene pubhc pohcy, a fact supported by the testImomes of JIm Boyd 

and John Lee Scott, expenenced bank officers WIth SCB&T and WachovIa Bank, 

respectIvely, who both testIfied that the formatIOn of J Conner, LLC to purchase and 

hold the note and mortgage was a "common busmess practIce" (R p 206, lme 17-p 
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208, lme 24, p 218, hnes 3-7, p 237, hne 20-p 238, hne 19, p 375, hne 10-p 376, hne 

25, P 377, hnes 15-20) Therefore, the tnal court correctly ruled that J Conner, LLC was 

not the alter ego of MIchael Brown See In re DenvlUm CapItal, LLC, 396 B R 184, 190 

(BIrncy D S C 2008)(to establIsh control, the plamtIff must show that the "subservIent 

corporatIOn m reahty had no separate eXIstence of Its own") 

B The presence of the future advance clause precludes a findmg that the 
mortgage was satisfied regardless of the source of payment to SCB&T 

Appellants argue that, despIte well settled law, the tnal court erred m rulmg that 

the eXIstence of the future advance clause m the mortgage precluded a findmg that the 
I 

mortgage IS satIsfied, even upon full payment of the note by a co-debtor In Central 

ProductIOn CredIt ASSOCiatIOn v Page, 268 SCI, 231 S E 2d 210 (1977), the Supreme 

Court held that If a mortgage contams a future advance clause, the mortgage remams 

open and vahd, even after payment m full of the underlymg debt 

The [mortgage] statute clearly sanctIOns the nght of partIes to gIve 
and to accept open-end mortgages to secure future advances 
There IS nothmg express or ImplIed, m the statute to mfer that It 
was the mtent of the legIslature that the mortgage be dead once 
there IS no debt momentanly eXIstmg The statute permIts the 
partIes to agree that the mortgage lIve on untIl the mortgagor 
requests ItS cancellatIOn A holdmg that an open-end mortgage 
dIes when there IS currently no debt for It to secure, would severely 
lImIt ItS beneficIal use and defeat the legIslatIve mtent As long as 
the mortgage IS of record, any subsequent hen holder or purchaser 
takes WIth notIce of the Impact of the Code sectIOn 

We hold that after the mitIal debt was fully paId the mortgage dId 
not dIe, It remamed of record, dormant but Viable 

~ at 8, 231 S E 2d at 214 Appellants admIt that whIle thIS IS the "well-settled 

rule", the rule does not affect theIr recovery based upon the assumptIOn that (1) J 

Conner, LLC IS the alter ego of M Brown, and (n) the payments receIved by SCB&T 
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were payments from M Brown, a co-debtor, thereby resultmg m a pay-off of the note 

Thus, accordmg to Appellants, the mortgage, whIle contmumg to eXIst per Central 

ProductIOn, only allowed J Conner, LLC to retam Its pnonty as to future advances only 

smce the ongmal $3 5 mIllIon debt was allegedly paId m full by M Brown, a co-debtor 

on the SCB&T note (App Bnef, pp 26) 

Appellants' underlymg assumptIOns are unfounded and not supported by the 

eVIdence As stated above (1) J Conner, LLC IS not the alter ego of MIchael Brown, and 
l 

(n) the payments to SCB&T were consIderatIOn for the purchase of the note and 

mortgage by J Conner, LLC and not payments made by M Brown to payoff the debt 

See SectIOns I(B) and Il(A), mfra Therefore, J Conner, LLC, as aSSIgnee of the SCB&T 

note and mortgage, retams a first pnonty mortgage lIen for the full amount ($3 5 mllhon) 

m addItIon to any future advances made by J Conner, LLC on the aSSIgned note 7 See 

Moore, 373 SCat 220, 644 S E 2d at 745-46 (aSSIgnee stands m the shoes of ItS aSSIgnor 

and has all the same nghts and pnvIleges, mcludmg the nght to sue, as the aSSIgnor) 

C Even If the payments to SCB&T resulted In a pay-off of the note, M 
Brown IS eqUItably subrogated to the rIghts of SCB&T, as first 
mortgage ben holder, to the extent of the payments made In excess of 
M Brown's one-half share of the debt 

Appellants argue that eqUitable subrogatIOn has no bearmg on the Issue of 

whether the payment to SCB&T constItuted as a payment by a debtor whIch resulted m a 

pay-off of the note However, eqUitable subrogatIOn does Impact the outcome of thIS 

Issue to the extent there IS a rulmg that the payments to SCB&T resulted m a pay-off of 

the note 

7 J Brown testIfied that J Conner LLC made a future advance of $20,000 (R P 358, hnes 4 12) 
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SubrogatIOn IS broadly defined as "the substItutIOn of one person m the place of 

another wIth reference to a lawful claIm or nght" 73 Am Jur 2d SubrogatIOn § 1 (1974) 

South Carolma Court's hIghly favor the remedy of subrogatIOn 

The remedy of subrogatIOn IS hIghly favored by the courts and IS to 
be lIberally and expansIvely applIed The remedy IS broad enough 
to mclude every mstance m whIch one person, not a mere 
volunteer, pays a debt for whIch another IS pnmanly lIable, and 
whIch m eqUIty and good conSCIence should be dIscharged by the 
latter 

Southern Bank and Trust Co v Hamson Sales Co, Inc, 285 S C 50, 51, 328 

S E 2d 66, 67 (1985)( CItatIOns omItted) SubrogatIOn can anse by statute, by contract, or 

through eqUIty Shumpert v TIme Insurance Company, 329 S C 605, 611-612, 496 

S E 2d 653, 656 (Ct App) rehearzng denzed (1998) WhIle conventIOnal subrogatIOn 

anses by contract and IS specIfically bargamed for by the partIes, eqUItable subrogatIOn 

(also called "legal subrogatIOn") IS ImplIed subrogatIOn that arIses under the common 

law 

Legal subrogatIOn IS not dependent upon contract The doctnne IS 
an eqUItable one, founded not upon any fixed law, but upon 
pnncIples of natural JustIce, ItS purpose IS to reqUIre the ultImate 
dIscharge of a debt by the person who m eqUIty and good 
conSCIence ought to pay It, and It IS to be applIed accordmg to the 
dIctates of eqUIty and good conSCIence m the lIght of the actIOns 
and relatIOnshIp of the partIes 

Shumpert, 329 SCat 611-612, 496 S E 2d at 656 The elements of eqUItable 

subrogatIOn are 

1 The party claImmg subrogatIOn has paId the debt 
2 The party was not a volunteer but had a dIrect mterest m the 

dIscharge of the debt or lIen 
3 The party was secondanly lIable for the debt or for the 

dIscharge of the lIen 
4 No mJustIce WIll be done to the other party by the allowance of 

the eqUIty 
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Umted Carolma Bank v Caroprop, LTD, 316 SCI, 3, 446 S E 2d 415, 416 

(1994) Appellants assert that the funds used to pay for the AssIgnment were really 

payments made by M Brown, a co-debtor on the note, resultmg m a pay-off of the note 

and satIsfactIOn of the mortgage Thus, SCB&T's first mortgage hen IS WIped out and 

Appellants' judgment hen would have second pnonty on the Property jumor only to the 

$500,000 mortgage hen held by Amens Bank However, WIth respect to payments made 

by a co-obhgor on a common debt, the Supreme Court specIfically held "where one co­

tenant pays more than hIS proportIOnate share of the debt on property, the excess amount 

IS paid as a surety, thereby entIthng hIm to pnonty over claims agamst hIS co-tenant's 

estate" Umted Carohna, 316 SCat 3, 446 S E 2d at 417 Assummg arguendo that the 

payments to SCB&T are deemed to be payments made by M Brown, as co-debtor on the 

note (as opposed to a payment by J Conner, LLC for the purchase of the note and 

mortgage), under Umted Carolma, M Brown IS eqUItably subrogated to SCB&T's first 

mortgage hen nghts to the extent of the momes paid m excess of M Brown's one-half 

share of the debt (1) M Brown caused the debt to be paId m full, (2) M Brown had a 

dIrect mterest m the dIscharge of the debt or hen as co-obhgor on the note and mortgage, 

(3) M Brown was secondanly hable for the debt, see Umted Carolma at 3-4, 446 S E 2d 

at 416 (m recourse loan, property IS pnmanly hable for debt on note secured by 

mortgage, WIth debtor bemg secondanly hable for debt), and (4) no mjustIce WIll be done 

to the Appellants because It contmues to mamtam the same pnonty that eXIsted pnor to 

the payments by M Brown See Umted Carolma at 4, 446 S E 2d at 416 (findmg no 

mjustIce where Jumor henholder "has done nothmg to advance ItS pnonty") 
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Under eqUItable subrogatIon, M Brown steps mto the shoes of the ongmal 

credItor, m thIS case, SCB&T See Dodge CIty of Spartanburg, Inc v Jones, 317 S C 

491, 454 S E 2d 918 (Ct App 1995)(through doctrme of eqUItable subrogatIOn, 

subsequent credItor assumes nghts and pnonty of pnor credItor) M Brown then 

assumes the nghts and pnonty of SCB&T as first mortgage hen holder to the extent of 

the over-payment by M Brown on the underlymg debt Therefore, the tnal court 

correctly ruled that even If the payments receIved by SCB&T resulted m a pay-off of the 

note, M Brown would stIll be eqUItably subrogated to the nghts of SCB&T, as first 

mortgage hen holder, to the extent of the momes paid m excess of M Brown's one-half 

share of the debt (R p 27, ~ 35) 

In response to Appellants' contentIOn that eqUItable subrogatIOn was not properly 

pled m Respondents' Answer, thIS Issue was neIther raised at or pnor to the tnal nor m 

Appellants' MotIon for ReconsIderatIOn, therefore, Appellants' faIled to preserve thIS 

Issue for appeal See I'On supra (parties should raise all Issues to the tnal court to obtaIn 

a rulIng), Townsend supra (Issues not ruled upon by the tnal Judge are not preserved for 

appeal), NOlsette supra,(holdmg that an Issue IS not preserved for appeal where the tnal 

Judge dId not rule on the Issue and no Rule 59( e) motIOn was made) 

CONCLUSION 

For the foregomg reasons, the tnal court's rulmgs set forth m the FInal Order 

Endmg ActIOn, dated March 25,2010, should be AFFIRMED 
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July __ ,2011 
Myrtle Beach, SC 

~~1--
McNAIR LAW FIRM, P A 
HenrIetta U Goldmg, S C Bar No 2173 
Dan V Butler, S C Bar No 72791 
2411 Oak Street, SUIte 206 
Post Office Box 336 (29578) 
Myrtle Beach, SC 29577 
(843) 444-1107 
Attorneys for Respondents, MIchael Brown, Joan 
Conner Brown and J Conner, LLC 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Master-m-EqUIty 

The Honorable CynthIa Graham Howe 
Horry County Master-m-EqUIty 

Case No 2009-CP-26-3470 

Robert W Oskm, Glenn Small 
and FreddIe Kanos, 

Stephen Mark Johnson, MIchael Brown, 
Joan Conner Brown and J Conner, LLC 

v 

PROOF OF SERVICE 

Appellants, 

Respondents, 

I, Colleen D' Argemo, an employee of McNaIr Law FIrm, P A, attorneys for the 

Respondents MIchael Brown, Joan Conner Brown, and J Conner, LLC m the above-entItled 

actIOn, certIfy that I have served the Fmal Bnef of Respondents MIchael Brown, Joan 

Conner Brown, and J Conner, LLC, CertIficate of Counsel and Proof of ServIce on counsel 

for Appellants and Respondent Stephen Mark Johnson, by Umted States Mall, postage 

prepaId, and EmaIl on the 6th day of July, 2011, at the followmg addresses 

MIchael J Anzelmo, Esq 
Nelson Mullms RIley & Scarborough LLP 
1320 Mam Street, 17th Floor 
POBox 11070 (29211-1070) 



MIchael J Anzelmo, Esq 
Nelson Mullms RIley & Scarborough LLP 
1320 Mam Street, 1 i h Floor 
POBox 11070 (29211-1070) 
ColumbIa, SC 29201 
EmaIl mIChael anzelmo@nelsonmullms com 

C Scott Masel, Esqmre 
Newby, Sartlp, Masel & Casper, LLC 
4593 Oleander Dnve, Ste 100 (29577) 
Post Office Box 808 
Myrtle Beach, SC 29578-0808 
EmaIl smasel@newbylaw com 

Colleen D' Argemo 


