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ISSUE ON APPEAL

DID THE ADMINISTRATIVE LAW JUDGE ERR IN DISMISSING APPELLANT'S
APPEAL HOLDING THAT THE APPEAL DOES NOT IMPLICATE A STATE-CREATED
LIBERTY OR PROPERTY INTEREST?

STATEMENT OF CASE

This matter 1is before the South Carolina Coucrt of Appeals
pursuant to an appeal filed by Clifton Donell Lyles(Appellant),

an inmate incaccerated with the South Carolina Department of
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Corrections(SCDC oc Deéactment). In the present appeal, Appellant
seeks to have the Department to change 1its policy to allow
inmates to seek appellate review of unprocessed yrievances beyond
the Department.

On May 1,2024, Appellant filed a Step 1 Grievance stating
that the Depactmental policy does not allow an inmate to éppeal
an unprcocessed and returned grievance beyond submitting a request
to staff member (RTSM) to the Agency Inmate Grievance
Coordinator(AIGC) in the event the AIGC determines the grievance
was properly ceturned unpcocessed. The grievance was denied oﬁ
May 6,2024. Thereafter, on May 6,2024, Appellant filed a Step 2
Grievance. 'The Step 2 Grievance was processed and retucned
stating that the issues in the grievance were non-grievable.

On June 3,2024, Appellant filed a notice of appeal in the
Administrative Law Couct. On June 6,2024, the case was assigned
to the Honorable S.Phillip Lenski,Administrative Law Judge. On
September 17,2024, the Depactment filed a Motion To Dismiss
pursuant to Slezak v. S.C.Dep't of Corc.,361 sS.C. 327,605 S.E.2d
506(2004) and Skippec v. S.C.Dep't of Cocr.,370 S.C. 267,633
S.E.2d 910(Ct.App.2006) because the appeal does not involve a
state-created liberty or property intecest. On September 23,2024,
Appellant filed a response to the Depactment's motion to dismiss,
cequesting the court to deny the motion alleging that the lssue
was in fact a grievable issue, and violated his rights to seek
redcess of his yrievances. On October 10,2024, Judye Lenski
granted the Depactment's motion to dismiss and dismissed the
appeal. This appeai follows.

DISCUSSIONS
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Appellant contends that the Administrative Law Courct's
findings that the right to appeal unpcrocessed gcievances beyond
the Depactment does not implicate a state-created liberty
interest is ecc.

The Couct fails to note that the Depactuwent's failuce to allow
inmates to seek appellate review of unpcocessed grievances beyond
the department, does not provide inmates with the minimun due
process required by departwental policy GA-0l.12. Pucrsuant to the
INMATE GRIEVANCE SYSTEM Policy,GA-01.12, the Department sets out
its stated pucrpose as the following: "To establish guidelines for
the development énd implementation of an inmate grievance system
whereby inmates may seek formal review of complaints relative to
disciplinary hearing appeals,Classification appeals,Depactment
Policies,directives, or conditions which dicectly affect an

inmate."see INMATE GRIEVANCE SYSTEM,GA~-0l1l.12.

In the present case, Appellant is grieving a depactment policy
which dicectly affect his ability to seek redcess of his
grievances. He 1is alleging that the grievance policy does not
allow an inmate to appeal an unprocessed and returned gcrievance
beyond submitting a RTSM to the AIGC in the event it determines
the grievance was properly cetucned unprocessed. This extremely
dangecous in that the Depactment will sucely continue to classify
any -grievance issue that 1t doesn't want to go Dpeyond its
pucrview, as "unprocessed and cetucned" as a non-grievable issue.

That is exactly what the Departwent has done with this issue.
Even though it is listed as a "Grievable Issue" under Policy
GA-0l.12,section 7.1, the Depactmant creturned it as

Non-gcievable, and unpcocessed and cetucned. It even cefused to
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give Appellant the Notice of Appeal form to f£ile an appeal in the

Administrative Law Court.see INMATE KIOSK MESSAGE

#24-03524365,and 24-03524935.

What's more, 1is that this in not the £ficst time that the
Department has improperly aand abusively used this éolicy
provision to prevent Appellant from raising 1life threatening
conditions in aa appeal beyond -the Department. On June 5,2022,
Appellant filed a Step 1 Grievance complaining about a shortage
of staff and deplorable living conditioans. ON June 8,2022, the
grievance was denied as "Duplicate to grievance TCI 0040-20 + TCI

0362-18".see STEP 1 GRIEVANCE DATED 6-5-2022(EXHIBIT A).

On June 10,2022, Appellant appealed the matter by submitting a
RTSM to the AIGC explaining that the ygrievance was naot a
duplicate to the previous gcievances._ He explained that the
grievance seems similar because he was suffering some o0f the
exact same coanditions at Evaas cocrcectional that he suffeced at
Turpbeville correctional. On June 17,2022, the AIGC retucned the
RTSM stating that, "The mattecs are of the same nature. Staffing
of the Agency 1is not a mattec that can be 1instructed by oc

decided upon through the Inmate Grievance System. There 1is no

justification to reopen any grievance".see Request To Staff

Member Dated June 5,2022(EXHIBIT A). Appellant was not allowed to

appeal this matter to the Administrative Law Court or in this
Court of Appeals.

Appellant was able to file a federal tort claim pursuant to 42
U.5.C.§1983, against several employees o0of the Depactment.
In-which, the AIGC submitted an Affidavit specifically saying the

suit should be dismissed based on Appellant's failure to exhaust
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his administrative cemedies, by failing to submit a RTSM to her

concerning the unprocessed and returned Grievance

NO.ECI—0214—22.see AFFIDAVIT OF FELECIA McKIE(EXHIBIT B). Her

allegation is clearly debunked by the RSTM that she pecsonally

signed off on.see REQUEST TO STAFF MEMBER DATED JUNE

5,2022(EXHIBIT A).

The Department has twice used Policy GA-0l.12,section 13.2, as
a means to prevent Appellant from seeking review beyond the
Department. These werce cleac attempts to intecfece with
Appellant's First Amendment c¢ights to access a meaningful
judicial procedure to seek redcess of his gcievances.see Shaw V.
Foreman,59 4Th 121(4th Cir.2023)(First Amendment pcotects right
to petition government £focr cedress of grievances, and pcisoners
cetain this constitutional c¢ight while they are incarcecrated;and
his rights to have access to judicial proceducres to rcedress

them.);Ccuz V. Beto, 405 U.S. 319,92 S.Ct. 1079,311 Ed. 24

263(1972). This <clearly implicates Appellant's state created
liberty interest in protecting his cight to complain about his
conditions of confinement through a meaningful judicial
procedure.

CONCLUSION

The Administcative Law Judge's Order should be vacated. aad
this matter be remanded for a culing on the merits. Oc that this

Honorable Court of Appeals rule on the issue.

,—MZ?‘LW;.

This]§ day of November,2024, BY: /

E’P§50T %E‘E‘ICE BOX 580
UNA,S.C. 29378
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I certify that I have served the "INITIAL BRIEF OF APPELLANT"
and the "DESIGNATION OF MATTER" on Christina Cato
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THE HONORABLE JENNY A.KITCHINGS
CLERK OF COURT,S.C.COURT OF APPEALS
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COLUMBIA,SOUTH CAROLINA 29211
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ectlons Appellate Case N0.2024-001769

Dear Ms. Kitchings,
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