‘ " Pamela K. Smith,

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
' FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND o | .
Civil Action No.: 2022-CP-40-01147

o JamesA Leonard, III Sheryl A. Leonard,
" Merrie. P Grant G Duncan Grant and -

Plaintiffs,
- ORDER GRANTING DEFENDANT'S
VS.

] AW11deWood Sections’ I IV Homeowners R
- Association, Inc., : :

DEC 06 2024
SC Court of Appeels

)
)
)
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)

Defenda_nt. :

ThlS matter comes before the Court by way of Defendant WildeWood Sectlons I- IV‘ .
| .Homeowners Assocration Inc.’s (the “HOA”) Motion for Summary Judgment Both partles'

- . submltted brieﬁng, and the court heard arguments on Apr11 18 2024 After careful review and -

con51derat10n ‘the Court GRANTS HOA’s Motlon

INTRODUCTION

' Plamtiffs James A. Leonard III Sheryl A Leonard Merrie P. Grant G. Duncan Grant,

jand Pamela K. Smith (collectlvely,: "Plamtlffs") brought this declaratory Judgment action seekmg
:a declaration from the Court that (1) a January 1998 1nstrument assrgmng Wildewood Lot
' Restrlctions as mentioned in Plalntlffs deeds and chains of title, to the HOA is 1nva11d (2) a
‘February 1998 instru'ment irnposing a Declaration of Covenants, Conditions and Restrictions as an
.amendme'nt to the Wildewood Lot Restrictions is invalid, (3) the HOA does not have the authority
to require Plaintiffs to pay a $40 monthly assessment and (4) the HOA does not have the authority

‘to file a lien against the Leonards for an unpaid assessment which lien was filed in the Richland
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County Register of D'eeds Office on February 8, 2021. (Compl. at § 27). As explained below,

- Plaintiffs’ first three claims are time barred by the-relevant statute of limitations because VPlaintiffsv.- |
knew these claims existed for Well.over three (3) years before filing suit. Plaintiffs’ final claim, - |
whether Defendant has‘ the power to'file a lien against the Leonards’ property for an unpaid |

assessment, is moot.. T herefore, the Court determines that summary judgment in the HOA’s favor .

is appropriate.

RELEVANT FACTUAL BACKGROUND

Plaintiffs J ames and Sheryl Leonard (the “Leonards ") own property at 131 Runmng Fox

Road in- chhland County (the “Leonard Property”) (Compl at 1[ 2). Plarntrffs Merrle and Duncan |

Grant (the “Grants”) own property at 55 Runmng Fox Road in Rlchland County (the “Grant

J

iProperty”). (Id. at 1[ 8). Plaintiff Pamela Smrth'(a/k/a Pamela McFadden) owns pro‘perty at 120

.Duck Road i in Rlchland County (the “Smith Property’ ). (Id. at § 13). All three parcels are in the

‘sameé nerghborhood (W1ldewood) and were or1g1nally owned ‘10 gether with the rest of the lots in’

the nelghborhood by Heath Manning and Donnie Boyd (the “Developers”) ‘who subdrvrded the

) property and developed each subd1vrs1on in turn

When an or1g1nal lot purchaser bought the1r property from the Developers the deed .
‘contalned restrictions that run with the land and that reserved for the Developers the right to alter

and a_mend the restrlctlons. (Id. at 15, 7,11, 17). When development of each subdivision wasl

near - completion, the’ De’velope’rs turned over control of the restrictions to' a homeowners’
association specific to that subdivision. In 1998, the separate homeowners’ associations for the
first four subdivisions assigned their rights to Wildewood Sections I-IV Homeowners Association,

" Inc. (the “HOA™), thus creating one homeowners’ association for these four subdivisions.

Page 2 of 10 o

yA4" LOOVdOZZOZ#EISVQ - SY31d NOWWOD - ANVTHOIY - INd Z¥:€ L0 AON ¥20¢ - a4 ATIVOIN_OHJ.OEI'IEI '



‘The -assignment from the separate homeowners’ associations .to the HOA was‘

memor1al1zed ina wr1t1ng, the Ass1gnment of' Covenants _Conditions and Restrictions Affecting

Lots in Sections I, II, III, and IV of the erdewood Subd1v1sron dated January 19 1998 and -
recorded in W1th the Rlchland County Reg1ster of Deeds on J anuary 26, 1998 (Id at 1] 19) ThlS

a551gnment was. proper because it was based on the restr1ct10ns and easements contamed in each

e ~deed from the Developers to the or1g1nal lot purchasers Further the HOA approved a Declaratlon

' -of Covenants, Cond1t1ons and Restrictions as an am_endment to the W1ldewood Lot Restrlct1ons on

Pebruary 23,1998, vvhich was recorded on March'26, l.998, with the Richland County Register of -

. ‘Deeds. (fd. at 1[ 21).

In August 1985 the Leonards purchased the Leonard Property subject to cond1t1ons and

. restrlct1ons that are appurtenant to and run w1th the land and which the Developers reserved the

R rlght to alter amend or release A copy of the deed for the Leonard Property was attached to the o

: HOA’s Motlon
In J uly 1994 Plamtlff Merrie Grant purchased the Grant Property subJ ect to conditions and
’ restrrct1ons that are appurtenant to and run with the land and which the Developers reserved the
-nght to alter amend or release. A copy of the 1994 deed for the Grant Property was attached to
the HOA’s Motlon Subsequently, in June 2013 Plamtlff Merr1e Grant conveyed the Grant.
.:Property to herself and her husband Plamtlff Duncan Grant as joint tenants w1th a right of
surv1vorsh1p A copy of the 2013 deed’ for the Grant Property was attached to the HOA’s Motlon
In December 2001, Plaintiff Pamela Smith purchased the Smith Property from LaSalle

Natlonal Bank via a qu1t-cla1m deed, Wthh was made w1thout any conditions, restrrctrons

! Here, and elsewhere w1th1n this Order, the Court references matters of pubhc record. The Court takes

L _|ud1c1al notice of these facts. Philips v. Pitt Cnty. Mem. Hosp., 572 F. 3d 176, 180 (4th Cir. 2009) (finding

courts “may properly take judicial notice of matters of public record”)
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covenants, or easements. ‘A copy of the quit-claim deed for the Smith Property was attached to

the HOA’s Motion. However, -Plaintiff Smith’s chain of title ,cont_ainsl' the same con_ditions and »
restrictions as those in the other Plaintiffs’ deeds. In November 2003, Smith conveyed' a One-half |

1nterest in the Smith Property to Douglas McFadden via a quit claim deed. A copy of that |

- qult-claim deed was attached to the HOA’s Motion Per a: divorce decree Douglas McFadden

| ‘ conveyed hlS 1nterest in the Smith Property back to Smlth in October 2012 viaa qu1t claim deed )

. :A.copy of the 2012 qu,1t-e1a1m deed for the'Srnith Property was attached to the HO_Al’.s Motion.

Tn 2018, “The Members Club-at Wood Creek and \lVildeWood; LLC,""vyhich owned and
- .operated both the Wood Creek and ,W‘ildevyoodgolf courses and_related ar'nenities in and around,

.the Wildewood neighborhood, ‘went out of ‘business. Firs_t Citizens Barik fore_closed on the -

lproperties"and offered them for sale to the highest bidder. In an effort to preserve and protect
-~ property values and the character -of 'the"neighborhood, as well as to pre'vent_the foreclosed

—properties.—from failing into-abandon or disrepair, a group of Wildewood _residents-(the “Investor

Group”) approached the several Wildewood horneowners’ associations: including the Defendant _

HOA w1th a proposal to raise sufﬁ01ent annual capital to support the operation and mamtenance

of the foreclosed properties should the 1nvestor group be successful in purchasing the properties |

from the bank. (See Compl. at 19 22-23).
" The Investor Group’s proposal included the Investor Group purchasing, repairing,' and

'operating the foreclosed property as a new private club, with a deed restriction to only operate the

property as a private club and not sell or develop it for a minimum of 25 years. Additionally, HOA

members would receive limited rights to use some of the new club’s amenities (access to club

pools; gOlf; tennis, trails, food and beverage serviCes, and other activities not pr_eviously included |

in HOA membership). In e)_(change for the new club’s deed restriction and for the continued
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protection of the HOA members’ property values, a $40 per month assessment per HOA member
would be implemented, billed, and collected by the HOA an_c_l_pald to the 'new club. (the “Value
Preservation Assessment”). Membership in the new clnb is voluntary and HOA members are not
automatically memberS' they simply have a contractual right to limited use of certain amenities of

the new club if they chose to do so.’

In accordance Wlth the HOA s bylaws the Investor Group s proposal was duly noticed by

the HOA to its members,.rncludmg these Plaintiffs. (Compl.'at 123). Pla_intiffs have each admitted

 that they each received notice of the special vote on the Investor Group’s proposal for the Value
B 'P_reservatibns Assessment-.2 On November 27, 201 8, the HOA’s membership—via_wlth a quorum

of HOA members in g'ood standing, present and participating or voting by duly authorized proxy—

voted to approve' and adopt the lnvestor Group’s ‘propOSal. Thereafter,' a binding agreement ,

consistent with the November 2018 vote was unanimously approved by the HOA (Sectrons I-1V)

board and ﬁled with both the R1chland County Register of Deeds and the South Carolina Secretary
of State on January lO, 20l9. '

Plaintiffs actively participated in th'evH(.)\A since its inception or sirce they purchased their
. respective properties. | _P'laintiffs‘ either acquiesc_ed to the _‘fo'rmatibon of the HOA“o'r,chose to
purchase property vvithin'the HOA. Plaintiffs have voted' in HOA elections, Voted on various
amendments to the HOA covenants availed themselves of statutes des1gned to protect members
of homeowners’ assocmtrons ﬁled complamts. to the HOA, and beneﬁted from the enforcement

of the HOA’s covenants.

ZOn February 1, 2023, Defendant served its First Set of Requests for Admission on Plaintiffs, which were
attached to the HOA’s'Motion, and Plaintiffs did not to respond. Thus, the Requests are deemed admitted.
See Rule 36(a), SCRCP. (stating that requests for admission that the opposing party does not respond to
within thirty days are deemed admitted).
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For‘ exampie, on November 26, 2018, Plaintiff Smith filed a complaint with the South

- Carolina Department of Consumer Affairs in Which she alle_ged the actions taken by the HOA

regarding the special vote on the Investor ‘Group"s_ proposal was nonco_mpliant with the HOA'’s

: bylaws" In making thfs complaint' Plaintiff Smith took advantage of a statute speciflcally designed '

- for the protectlon of homeowners assoc1at10n ‘mémbers. The Leonards n addltlon to 'voting on
HOA measures in the past also voted by proxy on the Investor Group’s proposal

STANDARD OF REVIEW

~ “The purposé of summary ]udgment 1s to expedlte the drsposmon of cases Wthh do not -
‘requlre a fact finder.” - Englert, Inc v, Leaquard USA Inc 377 S.C. 129, 134, 659 S.E.2d 496,

498 (2008) (quotmg George V. Fabrz 345 S. C 440 452 548 S.E. 2d 868 874 (2001)) Summary- -

Judgment- is approprrate when the pleadlngs, deposmons, answers to -1nterrogator1es,» and
- admissions on file, together with affidavits, if any, show that there is no genuine issue as to any
ma_terial fact and that the moving party is entitled to judgment as a matter of law.” Rule 56(c);

SCRCP. Any disag_reements over evidence or its meaning'must be material, in addition to being

both genuine and COncerning an issue of fact Gibson v. Epting, 426 S.C. 346, 352 827 SE2d -

178, 181 (Ct. App. 2019) (“Only drsputes over facts that mrght affect the outcome of the |

suit . w111 properly preclude the entry of summary judgment.” (alteratron in original) (quoting,
| in parenthetrcal, Anderson v. Lzberty Lobby, Inc., 477U S. 2,42, 248 ( 1986))). The Supreme Court
- has recently clarified the standard of review for _sumrﬁary judgment in Kitchen Planners, LLC.

Friedman, Op. No. 28173 (S.C. Sup. Ct. filed Aug. 23, 2023) (Howard Adv. Sh. No. 33 at 17), in

' 'which the.court stated the "mere 'scin.tilla" standard'does not apply under Rule 56(c), SCRCP, and

stated the proper standard is the " genuine issue of material fact" standard as st forth in the text of
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the rule. Material fac‘ts are those identified by controlling substantive law as essential elements of _'

claims and defenses. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

~ As it pertains to the relief requested in the HOA’s MotiOn,.none of the material facts with

-respect Defendant’sstatute of limitations arguments are in dispute. The relevant three-year statute |
of limitation is unambiguous. S.C. Code Ann. § 15-3-530. The dates Plaintiffs purchased their .-
~ properties are not in dispute and neither is the language of the covenants and restrictions in their -

* " deeds and chains of title. The HOA’s implementation ofa $40 monthly assessment due from every }

' HOA'memb'ervand paid to the new club under the Investor Group’s proposal is also-undisputed.

‘The purpose and benefits received by Plaintlffs from the $40 monthly assessment is not materiali

to-a summary Judgment analys1s because Plaintlffs conterid that they should not have to pay the -

mOnthly assessment regardless of what it is for.

| | ANALYSIS

Séction 15- 3. 530 of the South Carolina Code provrdes that an action cognlzable under this
section shall be commenced within three (3) years of the occurrence of theicause_of action. -The
statute oflimitations hegins to run when a' plaintiff knew or:shOuld have known a cause. of aCtion
- _ might exist. See. Anonyiﬁous Taxpayer 12 S. C'. Dep't of Revenue, 377 SC 425, 4.39‘ 661 S.E.2d
:73 80 (2008) ("The hmltations period begins to run when a party knows or should know through
the exercise of due diligence that a cause of action mlght ex1st ". Here Plamtiffs cla1ms all arise
out of disputes between themselves as hom'eoWners and the HOA; thus, their claims are subject vto

. the three-year statute of limitation.’

3 At the hearing, Plaintiffs’ counsel suggested, but did not argue, that the applicable statute of limitation for
the issues presented was-20 years, pursuant to S.C. Code Ann. § 15-3-520(b), because the recordation of
the assignment to the HOA and restrictive covenants constitute sealed instruments for the purposes of the
. statute. Plaintiffs are incorrect. Plaintiffs presented no evidence that the documents at issue were sealed,
s0 as to-be subject to the 20-year statute of limitation. “A sealed instrument is »deﬁned as ‘an instrument to
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The Leonards purchased their properfy in 1985. Plaintiff Merrie Grant purchased her
property in 1994. Plaintiff Smith purchased her property in 2001. Plaintiff Merrie Grant conveyed
her property to herself and'her husband, Plaintiff Duncan Grant, inv2‘013. The Summons and
Complaint were filed in 2022, which is more than three years after each Plaintiff kﬁewlof should
have known about the restrictions in their cieeds. Plaintiffs are charged with the knowledge of the
restrictions in their deeds and chains of title When they obtaiqéd oWr_lership of their properties. See
Harbison Cmty. Ass’n, Inc v. Muellel_f,‘319 S.C‘.. 99, 103, 459 SE.2d 860, 863 (Ct. App. 1995) (“A
covenant 1s en_forceab.le' against a subsequent grantee, even if not in the grantee’s deed, if the
grantee has actual-_or-éonstructive notice of _the_cévenant.”); id. (“A homeoWner is éharged With
constructi?e notice of any re'stric";io'n properly recorded within the chain of title.”).v

The Leon'ards. and Merrie Grant knew of the formaﬁonl iof thé'HOA, and acquiesced to it,

through the J anuary 1998 instrument and the February 1998 instrument at the time the instruments

were approved, because of their ownership of their properties and their participation in the HOA: -

Smith and Duncan Grant; at the latest, are charged with the knowledge of the restrictions when
they obtained ownership in 2001 and 2013, respectively, which in both cases was after the
instruments were approved. Both obtained ownership of their properties knowing of the

restrictions on their properties and of the existence of the HOA.

which the bound party has affixed a personal seal, usually recognized as providing indisputable evidence
of the validity of the underlying obligations.”” Lyons v. Fidelity Nat. Title Ins. Co., 415 S.C. 115, 125, 781
S.E.2d 126, 131-32 (Ct. App. 2015) (quoting Sealed Instrument, BLACK’S LAW DICTIONARY (9th ed.
2010)) (alterations omitted); see also Carolina Marine v. Lasch, 363 S.C. 169, 609 S.E.2d 648 (Ct. App.
2005) (explaining that a “boilerplate attestation ¢lause, by itself,” is not enough to establish the intention of
the paities to execute an instrument under seal). Notably, even if the documents at issue were considered

“sealed instruments,” the statute of limitations would have run on challenging the validity of those
documents anyway since they were executed on'J anuary 19, 1998 and February 23, 1998, respectlvely, and
the running of the statute would have begun on the date of their execution.
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‘Further, Plaintiffs participated in the HOA through voting in elections and on amendments
to the covenants. Plaintiffs, who have submitted prior complaints and concerns to the HOA, now
_question the HOA'’s existence because they do not want to pay the $40 monthly assessment that

was validly implemented. Plaintiffs all knew of their claims concerning fh_e validity of the January

1998 and February 1998 instruments for well over three years before they: filed their Summons

and Complaint in Mar‘_ch-2022. Thus, the Couit finds these claims to be time barred.

Additionally, in November 2018, the HOA notiﬁed ité members, including Plaintiffs, of zf L

* vote on the Investor Group’s proposal, and on November 27, 2018, the members of the HOA voted

 to amend its bylaws to allow the HOA to impoée the Value Preservation _As_seés_ment. The HOA's

board approved a binding»agreement regarding the Value Preservation Assessment. Plaintiffs filed -

their summons and complafnf cnaflenging the Value Preservntion Asseesrnent‘and enforcement of
same on M'arch 4, 202—2, v;fhieh 1s jrn'ofe.than t'hree-(3) years after -Plaintiffé v;fere notiﬁe_dyof the vote
‘and were fully- aware that their claim exieted before November 27, 2018.- Therefere, the Plaintiffs’
claims regarding the imposition ef the Value Preservation Assessment_ are also time barred.
Because Plaintiffs could have brought suit challenging the'nufhority of the HOA to adopt and
approve the Value Preeervation Assessment on‘c‘)r after November 27, 2018, the date on which the
by-laws were approved, the three-year statute of limitations ran on this claim on November 27,
2021. See S.C. Code Ann 27-36-130(B)(1)(a) (providing that | the rules, regulations, and
amendments to rules .a_n'd regulations of a.nomeowners association are effective upon n'assage or
‘adoption under South Carolina law). -

With regards to whether the HOA had the power to file a lien against the Leonards for
failure to pay the Value Preservation Asseesment, this Court is informed that the lien at issue was

filed by the HOA on February 8, 2021 and recorded in the Richland County Register of Deeds
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Office in' Book 2584 at page 1247. However, .vin'formation provided by the HOA after the -h.earing '

- makes clear that a Release of Notice of Dehnquent Assessment L1en was filed by the HOA on .

May 22 2024 and recorded the Richland County Reg1ster of Deeds in Book 2925 at page 1202.

' -A'ccordin'gly, Plaintiff’ s ﬁnal claim with regards to the HOA’s authority to file the lien 1S now

" moot.

CON‘CLUSION

Because Pla1nt1ffs knew of the1r clalms related to the va11d1ty of the 1998 assignments, the

: .restrrct1ve covenants and the Value Preservat1on Assessment in excess of three (3) years pr10r to -

'ﬁlmg the1r clarms, their claims a_re barred by the sta_tute of ll_m1tat1on. Th_e Leonards. clalms w1th

respect to the lien ﬁled for failure to pay the Value Preservation Assessment are now moot, for the

reasons stated above. As there are no genume issues of materlal fact in thrs case with respect to
- the above d1scuss1on the HOA is entltled to Judgment asa matter of law Accordmgly, the Court
GRANTS the Motion for Summary Judgment for the reasons set forth above |

- ITISSO ORDERED. |

[JUDICIAL ELECTRONICTSIGNA-TURE PAGE TO FOLLOW]
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It is 50 Ordered -

- s/Joseph M. Strickland, 3055
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