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Yes, ma'am.

David L. Rhodes?
Yes, ma'am.

Ashley Graham Mathison?
Yes, ma'am.

Sharon R. Keith?
Yes, ma'am.

Cynthia M. Brown?
Yes, ma'am.

Melissa A. Myer?
Yes, ma'am.

Deborah L. Culbertson?
Yes, ma'am.

Joyce E. Arnold?
Yes, ma'am.

Carrie V. McDowell?
Yes, ma'am.

And Joseph D. Kelly.
Yes, ma'am.
Anything further from the Defense?
Nothing, Your Honor.

Ladies and gentlemen of the Jjury, I want to

thank you for your service here this week. And please
understand that I do this day in and day out and sometimes

it's easy for me and even the attorneys and the other
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participants to forget how difficult this is to exposure you
all to stuff that otherwise you did not want to see or
probably never would have seen or heard about. And for that
I'm truly sorry. But I do want to thank you for the
important work that you have done here this week. And you
do have my appreciation and my admiration for the work that
you put in here. The Court does have your paychecks for
this week. It should be $100 for each of them or something
to that effect. So please just cash the check. Don't use
it to pay the power bill and do something nice for yourself
with it. All right? The pizza, your lunch is also on its
way here. I'll let you all adjourn to the back and you can
enjoy that. At this point in time, the only thing the Court
has to address are post-trial motions and sentencing. I'll
hear from the family of the two individuals involved in this
who were killed, and I'll also, of course, hear anything
that the Defense wants to say. If you want to stick around
for sentencing that's perfectly fine. I don't know if the
food is necessarily here yet, but if you choose to stay for
sentencing --

THE BAILIFF: It's here, Your Honor.

THE COURT: It is here?

THE BAILIFF: It's here.

THE COURT: Okay. I'll have to take a brief break for

them to prepare some basic paperwork. But if you want to
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come in for sentencing that will be fine. 1I'll just ask
that you sit in the back row there where the alternates are.
Okay? If the alternates care to join them for lunch, you
all can feel free. All right?

With that, we'll be at ease for a few moments. Thank
you very much for your help. Thank you very much for your
work. And, Mr. Foreman, I need you to stick around and
actually sign the verdict on the indictments themselves.

But the rest of you, feel free to adjourn to the back and
have some pizza.

(Whereupon, the jury was released at 12:52 p.m.)

THE COURT: I'll take a brief break and let the State
and you all figure out who may want to speak for both sides.
Okay? So I'll be at ease for about five or 10 minutes. And
I'll allow any jurors who want to pop in here to also pop
in. Okay?

(Whereupon, a recess was held from 12:52 p.m. to 1:05
p.m.)

SENTENCE OF THE COURT

THE COURT: We're going to go back on the record in the
State versus Mr. Franks. At this point in time the Court
will entertain any post-trial motions from the Defense. I
do assume that you renew all prior motions; is that correct,
Mr. Wilkes?

MR. WILKES: That would be correct, Your Honor.
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Without having to go hopefully into them in detail I would
renew those as a basis for a new trial.

THE COURT: Very good. The Court will deny -- well,
the Court will stick with the previous rulings that the
Court has made on everything pretrial, during trial. And
with regard to the Defendant's motion for a new trial, that
will be denied as well.

Solicitor, I'm happy at this point in time to hear
anything in terms of impact evidence from the family of the
victims.

MR. MOWRY: Your Honor, if it please the Court, the
victim Nikesha James' father, and the brother of Sammie
Darryl Leake, one in the same, his name is Tony Leake and he
would like to address the Court.

THE COURT: Yes, sir. What's your name, sir?

MR. LEAKE: Tony Leake.

THE COURT: Mr. Leake, happy to hear from you, sir.

MR. LEAKE: First of all, I want to thank the Court for
doing such a good -- great job for this trial. And I also
just want to state to you, Your Honor, that this family has
been through a whole lot in the last two and a half years,
and in those two and a half years I have received a
pacemaker. In those two and a half years Nikesha's boys,
Tay and Jay, the youngest one, is really having a hard time,

because they're still connected with their momma. When I





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

505

505
have -- when I had the grandboys, and sometimes the youngest
grandboy will wake me up 3:00, 4:00 in the morning and have
his bags packed, and I'm like Jay where you going. He say,
come on, Papa, let's go. I say, where we going, Jay. He
say, I'm going to go down to the church with my momma. And
I say, well, Jay, you can't -- we can't do that right now.
We can't go down to the church. And he just throws a temper
tantrum. And now he's having problems in school, tearing up
the classroom, all because of his mother has been taken away
from him. He's still connected, you know, and just -- this
was just a senseless act, Your Honor, and out of evilness
and the whole nine yards. And my family -- I'm speaking for
my family and everybody else in the courtroom that's
supporting us. We want Frank to get the highest of whatever
you have to give him. I want you -- I want the Court to
show him the same mercy that he showed Darryl and Kesha on
January the 31, 2014. Thank you, sir.

THE COURT: I understand, sir. Thank you, sir.

MR. MOWRY: And, Your Honor, we would like to echo Mr.
Leake. Your Honor is well familiar with the facts in these
case -- in these matters. You have been our pretrial judge
as well as our trial judge, so you are aware of the ends and
outs. This was a senseless vicious crime and deserves
nothing less than the maximum punishment.

THE COURT: I am correct, and I think I want to just --
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I do want to just state it for the record. But my
understanding in pretrial conference that Mr. Leake has no
prior criminal history; is that correct?

MR. MOWRY: Mr. Franks.

THE COURT: I'm sorry. Mr. Franks has no prior
criminal history?

MR. MOWRY: ©No, sir. Nothing showed up on our rap
sheet.

THE COURT: Very good. Mr. Wilkes, I'm happy to hear
from you, certainly any member of Mr. Franks' family, and
anything that he may want to say.

MR. WILKES: Your Honor, if it please the Court, my
client does not wish to speak. And I would simply ask Your
Honor to take into consideration his age, his lack of
criminal record, and not penalize him for exercising his
Fifth Amendment right to remain silent.

THE COURT: I understand. Mr. Franks, I always give a
person an opportunity for any sort of statement to the
Court, but your attorney has indicated to me you do not wish
to make a statement. Is that correct, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Well, Mr. Leake and other members of the
victims' families who are present, I'm terribly sorry for
you all's loss and I'm very sorry for everything that Mr.

Franks has put you all through and is still putting you all
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through. And I truly wish that there was something more
that the Court could do than what I have done here to help
with the pain that you all still feel and the issues that
you're still dealing with. And I'm truly sorry to have to
meet you all under these circumstances. I truly am. I'm
hoping that you're able to move through this and at least
remember your loved ones and honor their memory by taking
care of those that they left behind. And maybe that's the
only thing that you all really can do at this point in time
to try and make the situation better. I know that you'll
continue to do that.

Mr. Franks, I've taken a number of things under
consideration in this sentence, sir. First of all, I hear
that the State desires or wants a life sentence for this
offense, and certainly that's not an unreasonable request.
In my experience though, the Court's philosophy on that is
that typically a life sentence is better reserved for
individuals who repeatedly demonstrate an inability to
conform their conduct to the requirements of the law.
People who have prior criminal histories who have been in
trouble with the law repeatedly and then they commit the
ultimate crime. And so, Mr. Franks, I have -- I have not
given you the ultimate sentence in this particular case.
That doesn't lessen, of course, the severity and the

horrible nature of what you did on that night. And quite
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truthfully I'm at a loss to explain how this crime ever
happened. That's a question I'm probably going to have and
maybe one that only you can answer. And I wish I could make
some sense of this. I cannot. And so, I echo Mr. Mowry's
comments and Mr. Leake's comments that this is nothing more
than a senseless act that has no rational reason, had no
purpose. It served no purpose whatsoever. Two people are
dead. And because of your actions, Mr. Franks, I've
determined that an appropriate sentence on both of the
murder indictments is -- and I also know that these crimes
you have to serve this day for day. So I've sentenced you
on each of the charges for murder to a sentence of 45 years.
On the possession of a weapon charge the sentence is five
years. All sentences will run concurrently. And assuming
you don't die in prison, Mr. Franks, you'll be approximately
74 years of age when you are released. I do however wish
you luck, and I will tell you that you have 10 days to file
notice of intent to appeal this matter. Instruct your
attorney accordingly and he will take care of filing that
notice for you. Mr. Franks, good luck. The record is
closed.

(END OF REQUESTED TRANSCRIPT OF RECORD.)
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Certificate of Reporter

I, the undersigned, Tara T. Scott, Official Court
Reporter for the Eighth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete transcript of record of all the
proceedings had and evidence introduced in the trial/hearing
of the captioned case, relative to appeal, in the Circuit
Court for Laurens County, South Carolina, on the
24th,25th,26th,27th and 28th day of October, 2016.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

Tara 7. Ocotlt

Tara T. Scott, CVR

Circuit Court Reporter

March 1, 2017
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| have read each page of this statement consisting of f < page(s), each page of which bears

my signature, and corrections, if an 2’ baar my initials, and | gertify that the facg contained herein are true and correct.
This statement was completed at .on the {i day of - 20

SWORN TO AND SUBSCRIBED TO BEFGRE XK ad 7 Ll

4Sign lire of person g vo nfary st{éﬁent
WITRESS: U fXéL

WITNESS:

' i OREOUTH CAROLINA
MyComfmsslon Expires: qlill?—bf‘ég .

| gertify that | have been gwen a z(:opy of this statement consisting of pages






518 INTERVIEW SHEET

The following MUST be read IN FULL by the interviewing officer to the person interviewed,
writien down EXACTLY, regardless of what the answer may be.

and the answers given by that person must be

1. "You are (Under arrest for) (being interviewed in connection with)"
HOMICIDE QOF SAMMIE DYRON LEAKE AND NIKESHA TRAVAREA JAMES

2. Luhave the right to remain silent. You do not have to iare «ny statement. You do ot have to answer any yuesuons.

Do you understand this?"

3. "Anything you say can and will be user anainst you in Court. Do you understand this®?|

4."You have the right 1o talk to a lawyer iur advice before we ask you any questions, and fo have him with you during

questioning if you wish. Do you understand this?"

5. "If you want a lawyer but cannot afford to hire one, one will be appointed for you by the wuurt. Do you understand this?"

6. "If you decide to answer questions now without a lawyer present, you will still have the right to stop answering at any

time. Do you understand?”

7. "Knowing these rights, are you willing to make a statement or answer questions without| a lawyer being present?"

8. "Have any threats or promises of any kind been made tc you so that you will give us a st

DDDDDDD

atement?"

| certify that the above iterms 1 through 8 were read to | have read or have had read to me everything on this
interview sheet and it is true and correct.

TANMIA KETORIA SHUANTE KINARD
by me on 02/01/2014

and that the answers recorded above are those given

by TAMIA KETORIA SHUANTE KINARD
at that time; /
OTHER M
PERSON(S)
/ /A 4 PRESENT
MFM i
L¥ BR CHEEK
INTER NG OFFICER
E3 Name of person being interviewed Date of Birth Sex Race Extent of Education
% JAKETORIA SHUANTE KINARD F B 12TH GRADE
Home Address City State | Zip
CLINTON SC 29325
Date and Time Interview Began Date and Time Interview Ended Place of Interview
02/01/2014 1131 02/01/2014 1224 LAURENS COUNTY SHERIFF'S OFFICE
STATEMENT

THIS STATEMENT WRITTEN BY M.B. BLACKMON AT MY REQUEST. NIKESHA JAMES CALLED ME ON JANUARY 30, 2014 [T WAS A

THURSDAY AROUND ELEVEN OR ELEVEN-THIRTY AND ASKED WHAT | WAS DOING

AND SAID SHE WAS BORED, SAID SHE WAS

GOING TO CLEAN UP AND PUT SOME PICTURES ON THE WALL, THEN ASKED IF [ HOUND A TAPE AND THEN | TOLD HER NO AND

THEN A LITTLE WHILE LATER | ASKED [F SHE WOULD BRING THE MOVIE DOWN HE

RE AND SHE SAID YEAH AND ASKED IF | WAS

GoING To cooK AND THEN CAME TO MY HOUSE AT |l 7ReET N CROSS HILL, IT WAS ME, GLORIA DENDY, AND

VADA SUBER, AND HER. WE WAS AT MY HOUSE LAUGHING AND TALKING AND Hﬁ
LEFT AND THEN GLORIA LEFT AND ME AND NIKESHA GRABBED SOME SNACKS AN

VING A GOOD TIME HAVING FUN. THEN VADA
D ME AND HER AND MY BABY LEFT. THEN WE

WALKED TO HER HOUSE AND SOME PEOPLE CAME AND GOT SOME BABY CLOTHES. THEN MY AUNT CAME AND | DONE HER
HAIR, AND ME AND MY AUNT WENT TO THE STORE. THEN ABOUT FIVE TEN MINUT{ES AFTER WE GOT BACK HER UNCLE

DARRELL LEAKE GOT THERE. WE WERE STILL LAUGHING AND TALKING AND TEN

MINUTES OR SO LATER TEVIN HILL AND

SHANNON FRANKS COME IN WITHOUT KNOCKING OR ANYTHING, THEY JUST BUSTED IN ALL LOUD. THEN NIKESHA AND

SHANNON WAS TALKING ABOUT SOMETHING, AND THEN SHANNON SAID SOMETH
ABOUT [T YOU'D COME IN THE ROOM AND TALK ABOUT IT." THEN NIKESHA SAID, "
ROOM AND TALK ABOUT IT LET'S GO." WHILE THIS WAS GOING ON | WAS LAYING

ING LIKE, "IF YOU WANT TC BE WOMAN
GOD DAMN IT IF YOU WANT TO GO IN THE
ON THE SOFA WITH MY BABY AND YOU

COULD HEAR THEM BACK THERE TALKING AND THEY WERE TALKING AND LAUGHING AND WEREN'T TOO SERIOUS. THEN TEVIN

| sign page _ 1 of this statement to be true and correct and | have received copy(s) of

page(s) of my statement. 14000286
f - i
@ zé Signature of perso% alving sta%eﬂrf?eﬁ%
&-ol 1% 1220

Date and Time

Date and Time
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o CONFIDENTIALITY WOTICE

LAURENS COUNTY SHERIFE'S OFFICE
Post Office Box 68, Laurens, SC 29360
www.lagrenssheriffory

Ricky W, Chastsin, Sheriff

h [3

FACHIMILE TRANSMITTAL SRERY
- DATR: _Ot/¢

SENDER: L 'g“,ﬂ mer dosh BRCEDNT:  _[fecran. o coleif ' {

PHONRNUMBER: £{¢ - 92 24 €9 PHONE NUMBER: . _
FAXNUMBER: gy{y- AfY- ¢4b=  PAXNOMBER: f00= 3¥S- £920
| COMMENTS; ' ' “ -

4”77 L-;:M‘i, t;,.f kmqy"}‘usl\é laurf.u.ff[.-e_(\{{,urq

THIS TRANSMISSION IS INTENDED ONLY FOR THE USB OF THE INDIVIDUAL OB BNTITY TO WHICE] IT I8
ADDRBSERD AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED AND CONFIDENTIAL, IF THE
READER OF THE MBHUSAGE IS NOT THRE INTENDED RECRIENT, YOU ARE HERERY NOTIFIED THAT ANY
MMUMDRWWTBBMMWBMYW IF YOU
HAVE RECEIVED THIS TRANSMISSION IN HRROR, PLRASE NOTIY US IMMEDIATELY BY THLEPHONIS AND -
mmommmwmmmwmmmmmmmmrm&

WE ARB mmamnwzpm).mmmmm

IF FOR SOME REASON YOU DO NOT RECEIVR THB INDICATED NUMBER OF PAGES, OR [F THERE IS A
PROELEM WITH TER TRANSMISSION, FLEASE CALL US AT 864844967 A3 BOON A% POSSIBLE SO THAT
WB CAN CORRECT THE PROFLEM. , ’

mw.mmmms
LAURBNS COUNTY, SOUTH CAROLINA






S5Xfaz01a 1121 FAQ - P.002/002

verizonwirsiess
EMERGENCY SITUATION DISCLOSURE
Fhone: (800) 451-5242 Option 4™ Fax: (800) 3456720

Upon recaipt of this completed form, Verizea Wireless may divulge records or othar information to govemmoents] entities in
certain emergencisg, punmueat to 18 U.S.C. §2702(b) (B) or §2702(c) (4) or en equivalent state law, Plesse wmplcbthu form
and immmediately fax it baok to Verizon Wireless ot 800-343-6720. -

Does this request poteatially involve the danger of or segions physical injury to & peraon, neccasitating t.ho immeadiste
release of information relating to thet emergency? 7] YE8 ~ [INO

Case th 16867341
Analyst Name: Patrice B.
Daote of Request: 02/03/2014 0328 EST
RE: MDN:0649508639
Type of Records Being Requeated: . -
byoriber Information
son Tformt]

ooming end outgoing oalls to and from target phone. Includes lime/date.
SMS Detail - Phone numbers that text messages wess seat and received from. Inchudes time/date.
Internet Aghivity — Destination IP nddrenses, Includes time/date,

. Time Frame for Which Information iz Reqaested: | O ! 30- J4-2300he - yy-34-14- !SM'_‘IV

28 The lot and ioag meaturenints for lacmtion informiction ane derived solely from the Round Trip Delay meqsurament. They are best estimotes ond ore
not meloted © ony GPS meguyrement. Miesurements with a high confidence factor may be more otturote than mmm-#bubwuﬂiau
foctow, hat qfl meaurements are best estimaes valiable rather thon precise location.

Additional Comments and/or Information/Service Change Requests:

Recguesting investigative or Law Enforcemant Officer:

Nm: ’Keuh ‘ 'Rlﬂkrrﬂh: Lf_ ;3——-—.._:7—

Law Enforoement Agency!| | gurens Caty Sherills Olc | Phons: | aa4g713459 |
Diapaichar / Badge Number (¥ appiicatie): [ T+ 3 & | Fex: | sa4ngas7E4 |
Atitresa: | 216 W Main StLaurens, 29380 | i

Emal Address: o ) .
mall Ad "’“Mnﬂ:hng.om

{certifythi e foregoing is true and corruct and undarxtand thet Verizon Wirelese may rely upon this form to maks an
emargency disciosure (o my lw enforcement agency o governmental entity pursuant to 18 U.8.C. § 2702(bl8) or § 2702{c)4).

X

Raqueet&\gOﬂ'mSigmjtim:i L/ {_;zé §1!'£¢:£ JD"“:I"&ZQZZ‘M ) l

AR informutian contatned harsin thuwd b convidarad corfidantial [f'von have received i, plesss do -ucm eops.
o diniribals huw-a.trh on exthorived goverrmenial or aw wyforeement gficial

Boptocabes 3, 2013
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530 | PAGE 1 OF owe PAGES
VOLUNTARY STATEMENT —

STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

PERSONALLY appeared before me who states:

Date of birth is:-ocial Security # is: Phone #is:

| completed the grade in school, and lcan | cannot read’and write.

Before answering any questions or making any statements, M.B. BLACKMON

a person who Identified himself as an investigator for the Laurens County Sheiff's Office duly wamed and advised me, and |
- know and understand that | have the fallewing rights: That | have the right to rfmain silent and [ do not have to answer any
questions or make any statements at all; that any statement that | make can gnd will be used against me in & court or courts of
. law for the offense or offenses concerning which the following statements herfinafter made; that | have the right to consult
with a lawyer of my own choice before or at anytime during any questioning o statements | make, with out cost or expense to
me; that | can stop answering any questions or making any statements at anyjtime that || choose, and call for the presence-of a
lawyer to advise me before continuing any more questioning or making any sthtements, whether or not | have already
answered some questions or made some statements.
| do not want to talk to a lawyer, and [ hereby knowingly and purposely waife my right to remain silent, and my right fo have
a lawyer present while | make the fallowing statement to the aforesaid person| knowing that | have the right and privilege to
terminate any interview at any time hereafter and have a lawyer present with e before answering any more questions or
making any more statements, if | choose to do so.
I declare that the following voluntary statement is made of my own free will fvithout promise or hope of reward, without fear
or threat of physical harm, without coercion, favor or offer of favor, without lenfency or oger of leniency, by any person or
persons whemsoever.

THIS STATEMENT WRITTEN BY M.B. BLACKMON AT MY REQUEST. 1GOT OUT OHPRISON AND NIKESHA CALLED AND WE
STARTED HAVING A PHYSICAL RELATIONSHIP. AFTER THIS SHE STARTED SAYING THINGS IABOUT DESHANNDON FRANKS
BECAUSE DESHANNDON WAS TRYING TO GET AT HOOD FOR SOMETHING THAT WENT ON AT NIKESHA'S. DESHANNDON WAS
MAD BECAUSE TEVIN WAS DRUNK AND WANTING TO FIGHT EVERYBODY AT HER HOUSE OINE NIGHT, AND HE BUMPED INTO
HOOD, HOOD GOT MAD AND SAID HE WAS GOING TO SPRAY THE PLACE, MEANING SHOOT IT UP. I CALLED HER AND ASKED
WHAT WAS GGING ON BECAUSE DESHANNDON TOLD ME WHAT WENT DOWN A NIKESHA'S HOUSE. THEN THAT'S WHEN [
HEARD A RUMOR THAT DESHANNDGN FRANKS, TEVIN HILL, MENDEZ HILL AND MOOT HILL WAS GOING TC ROB HOOD AND
THAT I WARNED HIM, BUT [HAD NO IDEA WHAT THAT WAS ABOUT, AND I DIDN'Y, THEN AFTER THIS DESHANNDON CALLED ME
A LOUDMOUTH, AND IREALIZED THAT THE RUMOR WAS ABOUT ME. TWO WE AGO AT[LUCIQUS'S STORE, PRIOR TO NIKESHA
AND DAB GETTING KILLED [ SAW DESHANNDON WITH A SILVER TOPPED GUN, END OF STATEMENT.

t have read each page of this statement consisting of__ONE - page(s), each piage of which bears my signature, and
corrections, if any, bear my initials, and | certify that the facts contained herein fire frue and correct. | further certify that [
made no request for the advice or presence of a lawyer before or during any p£:t of this %tatement, nor at any time before it
was finished did | request that this statement be stopped. 1 also dectare that | yas not told or prompted what to say in this
statement. This siatement was completed at 10:20 AM hours,.on the date of February 07, 2014

SWORN TO AND SUBSCRIBED TO BEFORE ME : _
THIS. ______DAYOF___ . 20____ ' Signature of person giving voluntary statement

witness:

NOTARY PUBLIC FOR SOUTH CAROLINA i
My Commission Expires: 2 COURT, witness: .
: EXHIBIT NO. DISCOVERY MATERIAL Page 129 of 163
g DENTRCATIONEVIDENCE _ Print date: 8114/16

DKT#__EYQuNKS
g DATE: _10{o] te






P

| . 1 PAGE 1 OF wo PAES
VOLUNTARY STATEME,NT "““
STATE OF SOUTH CAROLINA
COUNTY OF LAURENS
PERSONALLY appeared before me who states:
"My name is SONNY DEMARIO HILL

My address is

Date of birth is:_- Social Security # Is:

I completed the _12TH_ . grade in school, and >< 1 can

| cannot read Pnd write.

Before answering any questions or making any statements, M.B. BLACKMON

a person who identified himself as an investigator for the Laurens County Sheniff's Office duly wamed and advised me, and |
know and understand that | have the faliowing rights: That | have the right to remain silent and [ do nct have to answer any
questions or make any statements at all; that any statement that | make can and will be used against me in-a court or courts of
law for the offense or offenses concerning which the following statements herginafter made; that | have the right to consuit
with a lawyer of my own choice before or at anylime during any questioning or statements | make, with out cost or expense to
me; that 1 can stop answering any guestions or making any statements at any time that | choose, and call for the presence of a
lawyer to advise me before continuing any more questioning or making. any statements, whether or not | have already
answered some guestions or made some statements.
| do not want to talk to a lawyer, and 1 hereby knowingly and purposely waive my right to remain silent, and my right to have
a lawyer present while | make the fallowing statement to the aforesald person, knowing that | have the right and privilege to
terminate any interview at any time hereafter and have a lawyer present with e before answering any mare questions or
making any mora statements, if | choose to do so. .
| declare that the following voluntary statement is made of my own free will without promise or hope of reward, without fear
or threat of physical harm, without coerclon, favor or offer of favor, without iehiency or offer of leniency, by any person or
persons whoimsoever.

THIS STATEMENT WRITTEN BY M.B BLACKMON AT MY REQUEST. BACK IN MY TH GRADE YEAR 1 WAS GOOD FRIENDS WITH
NIKESHA, AND WE WERE FRIENDS EVER SINCE. 1 HAD A LITTLE CRUSH ON HER WE STARTED SHARING SOME CLASSES
TOGETHER, AND 1 SAT BEHIND HER IN FIRST PERIOD. THEN MORE FEELINGS STARTED COMING INTO PLACE AS WE GOT OLDER.
OUR FRIENDSHIP WAS CLOSER AND WE FELT LIKE WE LOVED EACH OTHER. WE PHYSICAL RELATIONSHIP ALSO UNTIL TWO
MONTHS BEFORE HER DEATH, BUT WE REMAINED FRIENDS. ABOUT TWO WEEKS| BEFORE NIKESHA'S DEATH.1 WAS AT HER
HOUSE AND SHE TOLD ME DESHANNDON FRANKS WAS TRYING TO GET JAMES HILL TO PLOT ON ME AND HAVE ME ROBBED.
AFTER THAT FRANKS CALLED ME AND I DIDN'T ANSWER AND THEN HE TEXTED ME AND ASKED ME WHAT I HEARD NIKESHA
BEEN SAYING AND THAT I AIN'T HAD TIME FOR ALL THE BULL SHIT AND DIDN'T WANT TO HEAR ALL THAT. THEN HE TOLD MEI
COULD BELIEVE WHAT ! WANTED TO BELIEVE AND THAT ME AND HIM AIN'T NEVIER HAD NO PROBLEMS. FRANKS TRIED TQ ACT

WAS A RUGER NINE MILLIMETER IT WAS SILVER. AND BLACK AND TT HAD A HAM|
PURCHASED IT FROM A PAWN SHOP AND HE CARRIED IT A LOT BECAUSE 1 SEEN 1
DEATH I WAS AT NIKESHA'S HOUSE WITH FRANKS, TEVIN HILL, LEE, BUBBA, AND)
AND SAID A COUPLE OF WORDS LIKE HE WAS WANTING TO FIGHT, 1STAYED INS]

LOADING IT UP. TWENT TO THE STORE AFTER THAT AND WHEN [ CAME BACK TE
UNANNOUNCED AND UNINVITED. THEN A DAY BEFORE SHE DIED HE WAS AT HE

TWO COUSINS, JOHNTAVIOUS {(BUBBA) BOYD AND LAMARRIS BOYD (LEE) BUT B
PULLED UP IN A BLACK CHRYSLER AND KEPT HIS LIGHTS ON HIGH BEAM POIRT

LIKE HIM AND JAMES HILL ¥ELL OUT. SINCE THEN WHEN I WAS AROUND FRANKSE HE WOULD ALWAYS ACT LIKE HE WAS
IGNORING ME. I WASNT SCARED CF HIM, AND I LOOKED AT HIM LIKE HE WAS MY COUSIN, BUT | KNEW HE HAD A PISTOL. IT

GUN AND HE WAS OUT THERE WITH TEVIN AND [ THOUGHT HE WAS OUT THERE G

SCUTFFLE. THEN NIKESHA TOLD ME ABOUT HAVING A RELATIONSHIP WITHJAMES
AND HE THOUGHT SHE WAS HIS GIRLFRIEND AND SHE TROUGHT HE WAS. ALWAYS WATCHING HER AND HE WOULD SHOW UP

AND [ ASKED HIM WHO WAS DRIVING AND HE TOLD ME IT WAS JAMES HILL. JAMEES NEVER SAID ANYTHING TO ME, AND 1
NEVER SAID ANYTHING TO HIM. ME, BUBBA AND LEE GOT IN MY CAR AND WENT TO MY COUSIN'S IHOUSE FOR SAMMIE LEAKE

MER AND A DECOCKER. THEM HE TOLD ME HE
I OFTEN. A COUPLE OF WEEKS BEFORE HER
SOME OTHERS AND TEVIN BUMPED INTO WE
IDE BECAUSE FRANKS ALWAYS CARRIED A
EITING HIS GUN READY FOR ME AND

IN AND JOHNTAVIOUS HAD GOT INTO A
HILL. SHE TOLD ME THAT HE WAS CRAZY

R HOUSE AND HE WAS COMING TO PICK. UP HIS }
FORE THEY CAME OUT THE DOOR JAMES
FG AT ME. SAMMIE LEAKE GOT OUT THE CAR

. THES PAY F =2

I have read each page of this statement consisting of
cormrections, If any, bear my initials, and 1 certify that the facts contained herein

page(s), each p:

zge of which bears my signature, and
re true and comect. | further certify that |

made no request for the advice or presence of a lawyer before or during any part of this statament, nor at any time before &
was finished did t request that this statement be stopped. | also declare that | was net told or prompted what to say in this

statement. This statement was completed at .43 - 2:33PM | hours, on the date of

—

SWORN__%?LAND SUBSCRIBER ,TO BEFOR.E ,.-f

witness:

Signatur

Pebruary 07, 2014

[y S
DISCOVERY MATERIAL Page 133 of 163

Akt

Print date; 8/14/16
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State
V.
Franks

Warren/open

/ Atrayel Williams LS
\/ Laquesha Currenton WM
\/ Robbie Haupfear LS
\/ Mindy Worley WM

\/ Dr Fulcher LS

\/Ira Pamell WM

\/ Lavashita Pulley WM
“'/Tamia Kinard LS
[/K/[ilton Grant WM
[A evin Hill WM

k/ Rodrigus Scurry WM
v/ Bryant Cheek LS

v/ Keisha Hill Mobley LS

Ben Blackmon WM

g COURTS
I BXHBmNO. 1

[DENTIFICATIONEVIDENCE

2 DKT# S
& DATE:
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Laurens County Sheriff’s Office PAGE NO OF 54|;]AGES
VOLUNTARY STATEMENT
(NOT UNDER ARREST)

7

Vi

Cf:’f /" - \.r /

Ry EE Sh mw?f’;’ ¥i ‘: £ /Q am not under arrest for, nor am | being detained for
any crlmmal offenses cancerning the evt:ntS | am about to make known to .
| understand | am free to walk away without saying anything, and | volunteer the following information of my own free will, for

whatever purposes it may serve.

lam Zé years of age, and i live at_— Cips S /// S "ﬁ/ﬁ?% 4 ’

Cj’ cannot - read and write and completed the Y d __grade in school. DOB:

. / L i F T Vin -r
y r
Gp2a S8 ST WS {:p féu / /z?/u; /!/u

’ &

d / / - y o
/(/ A Y VP / 7% Qost Yy L.(J// r'
/’JI/?Z/ ; ?)12 "ﬂ"‘.‘f/ // / ///// i et /74"/4"7— ‘é /_; ?"L /{(/ /;’/:4( / - 4nfﬂ- / ;/ﬂ/ ;7.5;/ ey
“‘L& “L //r/ /r?.- /mwmﬁ s/ r //‘ ‘L“’-/ 7£f ﬂ//) 54 ﬁ///,,m; )(;J///n/, )/5 /w;/f; /aM,/ (77/!".’?/ ﬂ/wr

P Qi .
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n:m’ a5y //////f’ /E?-w‘! //}'/1/ ;f;v1‘7{’r>2{, /—;f‘erm,a” ///!/f /!’ fo‘f’ f/ wﬁj

‘*/ef
0:3 1;1- \(‘ Qiﬁ.fé// /?r/[ "l AR NI zf(/ Iy Fr{ )[iﬁ‘ft":l[/l .f,'r'mrJ 5?7“;1 \/F hff%“?' n'
"‘"// 87 A’% /H)ﬂ,&.‘ /!1 :’:f. Lt - DF ;

e
RN

y f : ﬁ)age(s) each page of which bears'

| have read each page of this statement consisting of
my signature, and corrections, if any, bear my initials, and | certify that the fag_t.s contained herein are true and correct,

This statement was completed at_ &/ &< 2 M. onthe 3 day of @@\ / L 201Y ./’

SWORN TO AND SUBSCRIBED TO BEFORE Lt
ME THIS DAYOF _  _ 20 Sig Jersongiving voluntary statement
WITNESS: AR

3LIC FOR SOUTH CAROLINA

WITNESS: K}/
Jjion Expires:

| have been given a copy of this statement consisting of pages.
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 THESTATEOFSOUTHCAROLINA = DWDICTMENTFOR
» R - Murder
COUNTY OF LAURENS .

At a Court of General Sessmns. convened on the 2nd day of May. 2014 the Grand Jurorsof
"Laurens County present upon their oath: '

That Deshanndon Markelle Franks, on or about January 31, 2014, in Laurens County, willfully,
feloniously, and with malice aforethought kill one Sammie Leake by means of shooting him with a fireatm
- and that the said Sanimie Leake did die in Laurens County as a proximate result thereof on or about
January 31, 2014 in vuolatlon of Sectlon 16-3-10 of the South Carolina Code of Laws, 1976, as
amended. X

“~

Against the peace and dign’rty of the State, ;‘-md contrary to the statute in su.ch casés made

and provided.'.

o W (o

L ‘ Deputy Solicntor
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IN THE COURT OF GENERAL SESSIONS

'STATE OF SOUTH CAROLINA )

COUNTY OF _ "Laurens ) o '

STATE : VS. ) INDICTMENT/CASE#: __ 14GS30-0499

Deshanndon Markelle Franks y  A/WH_2014A3010100188

AKA: ) DateofOffense: _1/31/2014

I{acé: . - _Sexx M __ Age: 29 ) - S.C.Code § :_16-03-0010

DOB: .. o, M )  CDRCode#: _ 0116

Address: __..___.. , —-- ) _

City,State,Zip: _Cross Hill, SC 29332

DL#: SID#- g SENTENCE SHEET

*CDL Yes[] No[] CMV Yes EI Neo[[] Hazmat Yes[ ] No[]

In disposition of the said indictment comes now the Defendant who was [0 CONVICTED OF or [JPLEADS

TO: Murder / Murder

in violation of § 16-03-0010 of the S.C. Code of Laws, bearing CDR Code # 0116 :

[J NON-VIOLENT D VIOLENT [JSERIOUS []JMOST SERIOUS [JMandatory GPS(CSC [1817-2545

w/minor 1st or Lewd Act) ‘

The chargeis: [[] AsIndicted, []Lesser Included Offense, DDefendant Waives Presentmeat to Grand Jury. (defendant's initials)
Thepleais: [ Without Negonauons or Recommendanon, "0 Negotiated Sentence, [] Recommendation by the State.
ATTEST:

Mowry O Warren - SC éar# 7 Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is mmn; State Department of Corrections, [] County Detention Center,
for a determinate term of ﬁc dey 'S ) (O underthe Youthful Offender Act nottoexceed  years
and/or to pay a fine of § ; provxde hat upon the service of days/months/years and/or payme payment
of§ ; plus costs and assessments as apphcable* the balance is suspended with  probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services. standard conditions of
probation, which are incorporated by reference. : .

B%O CURRENT or  [] CONSECUTIVE to sentence on: /- &5 - 30~ Sao, S0t
e Defendant is to be given credit for tune served pursuant to S.C. Code ) § 24-13-40to be calculated and applied

by the State Department of Corrections.’
[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect puﬁf WQ@‘FZ@RIK}INAL
Pursuant to 18 U.S.C Section 922,it is unlawful for & person convicted of a violation ec! 16-25-20 or 19—25—65 (Domestlc

Violence ) to ship, transport, possess, or receive a firearm or ammunition. u’)
_ ' SPECIAL CONDITIONS: W. Lancaster
L ynmn w. - :
[(JRESTITUTION: [] Deferred [] Def. WaivesHearing * []Ordered PTUP . GS '
Total: $ plus 20% fee: $ day??ﬁours Public Service Employment
Payment Terms: , Obtain GED  [] ' -
D Set by SCDPPPS _ Attend Voc. Rehab. or Job Corp
— y May serve W/E begining
Recipient: : 2 Substance Abuse Counseling O
*Fine: 3 Random Drug/Alcohol testing g
§ 14-1-206 (Assessments 107.5 %) _ $ Fine may be pd. in equal, consecutive weekly/monﬂﬂy
§ 14-1-211(A)(1) (Conv. Surcharge) $100 § (00 _pmts. of $ begmmng _ :
§14-1-211(A)(2) (DUI Surcharge) $100 3 j .
§ 56-5-2995 (DUI Asscssment) s12 g $ paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 Other:
Proviso 61.6 (Public-Def/Probation) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 5 25
§ 14-1-213 (Drug Court Surcharge) . 8150 3
§ 50.21-1 14(BUI Breath Test Fee) - $50 g !
§ 56-5-2942(J) (Vehicle Assessment) $40/ea  § [Q Appointed PD or appomted other counsel .
3%to County (if paid in installments) $ 3.775 Proviso 61.6 requires $500"bg pald to Clerk
: 15 . during probation and shAll bt
TOTAL 3 ‘ 9*8 s .any other fees. ’
- 03 ' Presiding Judge
Clerk of Court/ Deputy Clerk . udge Code: -
Court Reporter: {Oxe .~ | Sca™[  Sentence Date:
SCCA/217 (07/2016) ' .
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.

. 'THE STATE OF SOUTH CAROLINA =~~~ INDICIMENTFOR
* COUNTY OF LAURENS ' - Murder
Ata Court of General Sessnons convened on the 2nd day of May. 2014 the Grand Jurors of o

.“

:. Laurens County present upon their oath:

That Deshanndon Markelle Franks, on or - about January 31, 2014, in Laurens County, w1llfully, .
feloniously, and with malice aforethought kill one leesha James by means of shooting her with a firearm
- and that the said Nikesha James did die in Laurens County as a proximate result thereof on or about
January 31, 2014, in V|olatlon ofSectlon 16—3—10 of the South Carolina Code of Laws, 1976 as
amended .

Agalnst the peace and dlgmty of the State, and contrary to the statute in such cases made - '

X and provided.

. Deputy Solicitor
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
COUNTYOF _ Laurens ,g -
STATE VS. ) INDICTMENT/CASE#:  14GS30-0500
’ Deshanndon Markelle Franks _)  A/WH# _2014A3010100189
AKA: : — )  Dateof Offense: _1/31/2014
Race: -~~~ Sex M Age _ 29 y SCCode §: 16-03-0010
--DOB: "7 sSSH Yy = CDRCode# _ 0116
Address: - 1 222" by 77 ' )
Cxty.State.blp- Cross Hill, SC 29332 ‘
DL#: STo#: % SENTENCE SHEET
*CDL Yes[] No[[] CMV Yes[ ] No[] Hazmat YesD No[]J ’ :
In disposition of the said indictment comes now- the Defendant who was [0 CONVICTEDOF or  [JPLEADS
TO: Murder / Murder . :
in violation of § 16-03-0010 of the S.C. Code of Laws, bearing CDR Code # - 0116
D NON-VIOLENT [J VIOLENT [JSERIOUS [JMOST SERIOUS [JMandatory GPS(CSC =  []§17-25-45
w/minor 1st or Lewd Act)
The charge is: [] As Indicted, [ JLesser lncluded Offense, [] Defendant Waives Presentment to Grand Jury. . (defendant’s initials)
The plea is: Without Negotiations or Récommendation, [J Negotiated Sentence, []. Recommendation by the State. -
ATTEST: :
Jizy :

Mowry, O. Warren . SC Bar# Defendant Attomey Tor Defendant SC Bar#
WHEREFORE, the Defendant is comm _mt the IE/State Department of Corrections, [] County Detention Center,
for a determinate term of [0 underthe Youthfal Offender Act not to exceed years
and/or to pay a fine of $ _ ; prowded that upon the service of days/months/years and/or payment
of § U ; plus costs and assessments as applxcable‘ the balance is suspended with  probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard condmons of

probation, which are incorporated by reference.
. B'/C CURRENT or -[] CONSECUTIVE to sentence on: / L/" 45 - .?0 - {9? 50/
e Defendant is to be given credit for time served pursuant to S: C Code § 24-13-40 to be ca'lculated and applied

- by the State Department of Corrections.
] The Defendant is to be placed 'on the Central Registry of Child Abuse and Neglect pursuant to S. C Code §17-25-135.
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestu:

Violence ) to ship, transport, possess, or receive a firearm or ammunition. A TRUE COPY OF ORIGINAL
' ' - SPECIAL CONDITIONS: (WD . QD '
JRESTITUTION: [] Deferred [ Def. Waives Hearing ] Ordered PTUP : W BugodliL
Total: $ plus 20% fee: $ days/hours PublEgemi W ERABAAGHET

Payment Terms: : Obtin GED [ Laurens County CCCP &GS -
[ Set by SCDPPPS : Attend Voc. Rehab. or Job Corp.

-~ : - May serve W/E begining

Recipient: . . Substance Abuse Counseling O

*Fine: 3 Random Drug/Alcohol testing O

§ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive week]ylmonthly

§ 14-1-211(A)(1) (Conv. Surcharge) 10§ oo pmts. of § beginning

§ 14-1-211(A)(2) (DUI Surcharge) $100 ~§ . -

§ 56-5-2995 (DUI Asscssment) 512 5 $§ paidto Public Defender Fupd

§ ' 56-1-286 (DUI Breath Test) $25 5 Other: '

Proviso 61.6 (Public Def/Probation) $500 3 ]

§ 14-1-212 (Law Enforce. Funding) $25 5§ 25

§ 14-1-213 (Drug Court Surcharge) . 8150 - §

§ 50-21-114(BUI Breath Test Fee) 350 $

8§ 56-5-2942() (Vehicle Assessment) $40/fea - (0 Appointed PD or appointed gther counsel, . .
" 3%toCounty (if paid in instaliments) $ 2,75 Proviso 61.6 requires $509"be paid to Clerk

: during probation and shyll bs
TOTAL any other fees.
: ' ' ' ' Presiding Judge - iR

Clerk of Court/ Deputy Cletk Judge Code: / 2159 ~°

Court Reporter: ____ - Sentence Date: o-28-(6

SCCA/217 (0772016)
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- COUNTY OF LAURENS

THE STATE OF SOUTHCAROLINA "~ . -~ - INDICIMENT¥OR
.' | K ‘ ' ‘Possession of a Pistol during a.Violent' Ciime N

’ ., Ata Court of General Séssiéns, convened on the 2nd day of May, 2014, the Grand Jurors-of

Laurens County present upori their oath:

That Déshanndon Markelle Franks, in Laurens County, on or about January 31,2014 possess a - o

firearm or visibly displayed what appeared to be a firearm, or visibly displayed a knife during the-
commission of a violent offense, to wit: Murder, or any lesser included violent offense, in violation of

-

- Section 16-23-490. of the South Carolina Code of Laws, 1976, as amended.

- . and provided,

L

~ .
R}

-Agains:t'the peace aﬁd dignity of the Stg:{te, qﬁc} contrary to the statute in such cases made

-

-

S T T

Solicitor / Assistant Scyt{tjr'






' STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS -~
COUNTY OF Laurens ; : o
. STATE o VS. ) INDICTMENT/CASE#: 14GS30-0501
Deshanndon Markelle Franks ) A/WE:  2014A3010100192
AlA: : )  DateofOffense: _1/31/2014
Race: _.. S¢em— - Age: 29 . ) S.C.Code § :_16-23-0490
DOB: -__ 7" Somi__ ) -CDRCode#: _ 0549
- Address: )
City,State,Zip:  Cross Hill, SC 29332
DL#: STH#- % SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes[l No[T]
In disposition of the said indictment comes now the Defendant who was [:] CONVICTED OF or [JPLEADS
TO: Weapons/Poss. weapon during violent crime, if not also sentenced to life witho )
inviolationof § 16-23-0490 of the S.C. Code of Laws, bearing CDR Code # 0549 .
[ NON-VIOLENT [0 VIOLENT [JSERIOUS [JMOST SERIOUS [JMandatory GPS(CSC [1§17-25-45
' w/minor 1st or Lewd Act)
The charge is: [0 As Indicted, [JLesser Included Offense, DDefendant Waives Presentment to Grand Jury. (defendant's initials)
Thepleais:  [JWithout Negotiations or Recommendation, [] Negotiated Sentence, [:l Recommendation by ﬂxe State.
ATTEST: No x-r Yoy .

Mowry, O. Warren SC Bar# Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commj [-State Department of Corrections, [] County Detention Center, -
for a determinate term of 5 dayairontiyg or [ underthe Youthful Offender Act not to exceed years
and/or to pay a fine of § : ' ; provided at upon the service of days/months/years and/or payment

" of$ ; plus costs and assessments as applicable*; the balance is suspended with  probation for .
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probatjon, ‘which are incorporated by reference. ' y
E%NCURRENT or [0 CONSECUTIVE to sentence on: - S - 30 - l,L?? &O
[] The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be cdlculated and applied

by the State Department of Corrections.

[0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

"Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section o omestic .
Violence ) to ship, transport, possess, or receive a firearm or ammunition. ‘&sﬁaﬁ% égi; ?GOI(P OR.[GINAL

: SPECIAL CONDITIONS: QO
[JRESTITUTION: [ Deferred [ Déf. Waives Hearitg [ ] Ordered ' PTUP 4 W. (foncaits
Total: $ plus 20% fee: $ days/hours pﬁgﬁggﬁﬁmﬁw ster
Payment Terms: - " Obtain GED CP &GS

- [0 Setby SCDPPPS , N Attend Voc. Rehab or Job Corp
— . i May serve W/E begining
Recipient: ; : : Substaace Abuse Counseling d
*Fine: $ ' " Random Drug/Alcohol testing O
§ 14-1-206 (Assessments 107.5 %) A " Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) - $100 ~§ \ O pmts.of§ . beginning
§14-1-211(A)(2) (DUI Surcharge) $100 $ . e yal 4
5 56-5-2995 (DUL Assessment) $12 o 3 E— paid to Public Do:afender Fund
§ 56-1-286 (DUIBreath Test) ~ *  §25 Other:
Proviso 61.6 (Public Def/Probation) $500 §
§ 14-1-212 (Law Enforce. Funding) $25 3 5
§ 14-1-213 (Drug Court Surcharge) . - $150 "%
§ 50-21-114(BUI Breath Test Fee) -~ $50 $ : T
§ 56-5-2942(J) (Vehicle Assessment) $40/ea § [J Appointed PD or appointed other counsel,
3%to County (if paid in installments) $ 3. % Ty - Proviso 61.6 requires $500 < 'pgid to Clerk
: . ‘ '7 < during probation and shall/ :
TOTAL $) 28. any other fees.
) O ' Presiding Judge '
Clerk of Court/ Deputy Clerk Judge Code:
Court Reporter: : Sentence Date:

SCCA/217 (07/2016)
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STATE OF SOUTH CAROLINA )
: ) IN THE COURT OF COMMON PLEAS
County of Lz, ren 5 )
. ) T =
DeshanadinScanks 320250 ) cz =
Full name and prison number (if any) of Applicant ) j ,1 5
) SE
v. ) DA
) APPLICATIONFOR ::5> =
) SE W
State of South Carolina ) POST-CONVICTION RELIEF] -
)
)
) A033 -Cf- %v - )30

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place 6fdetenﬁon-_$an,./ Z’//;/ (/7//25654;44/ Tl Lo

2. Name and location of Court which imposed sentence /[, ~s0.s / 22 )é e »%

AJ:!SC/\ Aﬂurﬂﬂj 60:41.:454/ JC Z?jé&
3. Name(s) of co-defendant(s) (1f any) /6’///,1 /V /

4. The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:
@  Ap/{-65-30-0999 _
) Al-b63p-pseo

._\i

-

¢ 317 m

-

SROWRI





554

(c) Loid-o5 30 psp/

The date upon which sentence was imposed and the terms of the sentence:

@ e 2 g, 20/

(b) »S'/‘.’;/Y—/t'n /f,{(‘/- 54‘ a/SJ 1/'—7/.1/4 /A:/ 54;" /741//
© / 7 /

Check whether a finding of guilty was made:
(a)  after a plea of guilty

(b)  after a plea of not guilty / 4
\ / /

(©) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Jog

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

i. 6/" 134 /’/‘/‘p/;a, [ 7/17 ‘}/41/7/76&?[5

ii. gjm/% /fr,s //mm . Inrnnﬂ /mu’?l

iii.

(b) ther ;sult in egch such C)?urt to which you appealed:
L Grmid _Conpetipa

ii. Aﬂmmec{

iii.

(c) the date of each such result:

i /,,;» (2, Lo2o

i, {,;ml 2L 2o/

iil.

(d)  if known, citations of any written opinion or orders entered pursuant to such

results;

i. e

ii. /

i

iii.

If you answered “no” to (7), state your reasons for not so appealing:

(2) yd

o__

P





10.

11.

12.

13.

555

(©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

@) L
®) ¥ See oHackhment

(c)
State concisely and in the same order the facts which support each of the grounds set out
in (10):
(@) ! .
® ¥ 5% patochent
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? N‘O

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? &

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? ND

(d)  any other petitions, motions or applications in this or any other Court? H 0

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:
(a) the specific nature thereof:

i.

_/,
i. \ / [Ai

iii.

iv.

(b)  the name and location of the Court in which each was filed:

,i. e,

ii.

\| /4
iii. \}/y\

iv.
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14.

15.

(©)

ii.

iii.

iv.

(d)
i.

ii.

iii.

iv.

(e)

1.

it.

iii.

iv.

the disposition thereof:

al//t\
\ | /J\

/1

the date of each such disposition:

A
\| / /=
\3/ 7 A

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

N
A\ A\

——

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NAA
/

If you answered “yes” to (14) identify:

(2)
i

ii.

iii.

(b)
i

il

iil.

which grounds have been presented:

/.
\ /A
\l’/I\

the proceedings in which each ground was raised:

K
N7 7%
/

Revised 3/2003





16.

17.

18.
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If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented: i

(a) \_{ / A

® \L/A

© [

Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea? T

(b)  yourtrial, ifany? V&S

(c)  your sentencing? \/785

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? Ves

(e)  preparation, présentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

Ved
7/

If you answered “yes” to one or more parts of (17), list:

(2)

i.

ii.

iii.

(b)

1.

il.

iil.

the name and address of each attorney who represented you:

the proceedings at which each such attorney represented you:

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:
if‘;dll

20.  Are you now under sentence from any other court that you have not challenged?

WA

STATE OF SOUTH CAROLINA )
) VERIFICATION

County of Z/d/l ém

I, / 1"5@, 7,,47 4 < , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. / /7
é@// m/
. 4

day of

SWORN to and,subscribed before me this Hﬂ&
Sotniran

M » RO .

My Commission Expires: ?// 4///(9 N L//

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L. /)/“ SAgpdclen L2l Zt. , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. / ,
4‘4/)
Applicant
SWORN or affirm o d subscribed before me this
H%L_dayof QEHQ:E

B S TAT VAL

) otary Publzc

My Commission Expires: Q/ U/ 0D (;/

Revised 3/2003
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STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

Deshanndon Markelle Franks.
S.C.D.C. No. 370250.

Applicant.

v,
State of South Carolina.

Respondent.

) INTHE COURT OF COMMON PLEAS

) FOR THE EIGHTH JUDICIAL CIRCUIT
)

Case No.: 2022-CP-30-130

)

)

)

)

) RETURN
) (Counsel Appointed)
)

)

)

)

)

In response to the application for post-conviction relief filed by Applicant Deshanndon

Court:
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Markelle Franks on February 22, 2022, Respondent the State of South Carolina would show this

1. PROCEDURAL HISTORY
plicant is presently confined in the South Carolina Depariment of Corrections.
phcaﬁi,s\as indicted at the May 2014 term of the Laurens County Grand Jury for two counts

E%\urder(.,ol-i (S-30-0499. 0500) and one count of possession of a weapon during the

cofmission of a violent crime (2014-GS-30-0501). Applicant was represented by J. Falkner

Wilkes. Esquire (*Trial Counscl™). Assistant Solicitors Warren Mowry and Lance Sheek. of the

Eighth Circuit Solicitor’s Office. prosecuted the case. On August 24, 2016, Applicant proceeded

to trial before the Honorable Frank R. Addy. Jr., and a jury. The jury found Applicant guilty as

indicted on August 28. 2016. Judge Addy sentenced Applicant to imprisonment for concurrent

terms of forty-five years on the two murder charges and five ycars on the charge of possession of

a weapon during the commission of'a violent crime.

Applicant filed a timely notice of appeal. and a direct appeal was perfected by Robert M
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Dudek. of the South Carolina Commission on Indigent Defense Office of Appellate Defense,
who raised the following issue(s):

1. The court abused its discretion by qualifying Greenville County Sheriff's officer
Dan Kelley as an expert to testify regarding where the contents of appellant’s
iPhone where the data allegedly showed the locations appellant was at on the
night of the murder at different times, since Kelley deferred to Verizon, and
Verizon engineers. regarding the accuracy of the data. because the count further
erroneously abdicated its gatekeeping function of this Rule 702, SCRE, evidence
The court erred by charging the jury the Belcher instruction that “inferred malice
may arise when the deed is done with a deadly weapon,™ since this was a purely
circumstantial evidence case as to who the shooter was. the state admitted it had
no theory of a motive for appellant to shoot the victims, and where the defense
sought to show that a third-party was more likely actually the shooter, since the
court improperly reasoned the instruction was proper because there were no
lesser-included offense involved. but there was evidence in this case which
“mitigated” against a verdict of murder

ro

By opinion decided August 12, 2020, the South Carolina Court of Appeals affirmed Applicant’s
convictions. Stare v. Franks. 432 S.C. 58. 849 S.E.2d 580 (Ct. App. 2020). Applicant petitioned
the Supreme Court of South Carolina for a writ of certiorari, which was denied by order dated
September 21, 2021. The Remittitur was issucd on September 24, 2021.
Il. STATEMENT OF THE FACTS

On January 31. 2014, Atrayel Williams called 911 after she and Laquesha Curenton
discovered the bodies of Nikesha James and Sammie Darryl Leake in the living room of James's
mobile home. (Tr. pp.142-47).

The previous evening. l.avashtia Pulley saw Applicant and Tevin Hill at a club, and

Applicant appeared unusually “hyped.” “pumped.” and “amped.™ (Tr. pp.226-27). At one point,

Applicant showed Pulley a black pistol he carried under his coat. which he said was a Ruger.
(Tr. pp.227-30). Pulley lefl the club at approximately 11:30 pm, and Applicant left at the same
time. (Tr. pp.229-33).

Tamia Kinard testified she and her daughter were visiting at James’s home that night.
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(Tr. pp.236-38). Applicant and Hill came to James's housc at around 12:15 in the moming. (Tr.
pp.238—41). Kinard testitied Applicant was talking loudly, jumping around, and generally acting
abnormally “hyper™ and “wild.” (Tr. p.243). At one point, Applicant mentioned something
James said on Facebook and asked James to come with him into another room and discuss it
“like a man—I mean. like a woman.” (Tr. pp.239-40). About ten or fifteen minutes later.
Applicant and James emerged from the other room. laughing and talking normally, “like it
wasn't a problem.”™ (Tr. pp.240—-11). At around 1:00. Hill took Kinard home, while Applicant
stayed behind with James and Leake. (Tr. pp.241-42).

Hill testified that, on the night of the murders, he left the club with Applicant at around
midnight and drove to James’s house. (Tr. p.260). He confirmed that Applicant had a private
conversation with James in another room. but he could not hear what was said. (Tr. pp.261-62).
He then left with Kinard and her daughter. leaving Applicant at the house with James and Leake.
(Tr. p.262-64). Afier dropping ofT Kinard and her daughter, Hill went to his grandmother's
house to get something to eat. (Tr.pp.263—66). At around 2:00 or 3:00, he received a phone call
from Applicant. who told him to come outside. (Ir. p.266). Hill went outside and saw Applicant
walking towards him from the direction of James’s trailer. (Tr. pp.266-67). Applicant looked
“shaky.” and he told Hill that “stuff went bad.” (Tr. p.267). Applicant asked him to drive to
Rodrigus Scurry’s house. and he told Hill to take a roundabout route because Applicant “didn’t
want 1o go the regular way.” (Tr. pp.267-69). They slept at Scurry's house until around 8:00
am. then returned to Hill's grandmother’s house. (Tr. p.270). On the way. Applicant stated he
wanted to “get the guns out of the house.™ but Hill did not understand what Applicant was
talking about. (I'r. p.277).

Later that day. Hill was contacted by a police officer who asked him to call Applicant and
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have him come talk to them. (Tr. pp.273-74). When Hill called Applicant. Applicant asked Hill
if he “heard about what happened™ to James and Leake. (Tr. p.274). Applicant told Hill to lie to
the police and say he picked up Applicant the previous night after dropping off Kinard at her
house. (Tr. p.275). Hill initially wrote a statement as Applicant instructed because he felt like
his lifc was being threatened. (Tr. pp.276-77). However. afier he was charged with the murders.
he agreed 1o testify truthfully and plead guilty to lying to the police in exchange for the State
dropping the murder charges. (Tr. p.283).

James's neighbor, Milton Grant, testified he was watching television on the night of the
murders because he couldn’t sleep. (Tr. pp.249-50). At around 3:00 am. he heard three
gunshots. (Tr. p.250). He went to the window and saw somebody come out of James's trailer,
turn ofY the porch light. close the door, walk up and down the steps for a while, and then
disappear into the darkness. (Tr. pp.250-51). Grant testified the person was wearing brown
clothing. (Tr. p.251). Multiple witnesses testified that Applicant was wearing tan or brown
overalls on the night of the murders. (Tr. p.228: p.239: p.259).

No murder weapon was found: however, the State’s expert testified that some of the
bullets recovered from the crime scene were consistent with nine millimeter projectiles. muktiple
ninc millimeter shell casings were found at the scene. a nine millimeter extended pistol magazine
was found in Applicant’s house. and Applicant’s phone contained a photo of a Ruger nine
millimeter pistol with an extended magazine. (Tr. pp.206-19).

I1l. CURRENT APPLICATION

In his post-canviction relief application, Applicant alleges he is being held unlawfully for

the following reasons:

1. Ineflective assistance of trial counsel for failing to object, request a mistrial, and/or seck a
curative instruction to improper comments—at both the beginning and end of'the
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solicitor’s closing argument—calculated to entice the jury to abandon their duty to decide
the case on the evidence by appealing to the jurors’ inherent desire to protect their
“community™ by convicting Applicant. See Srate v. Liberte, 336 S.C. 648 (1999)
(solicitor’s improper comments urging the jury to convict a criminal defendant in order to
protect community values. preserve civil order, or deter future lawbreaking mandated
reversal). Additionally, Applicant was prejudiced by Trial Counsel’s failure to put
forward an objection throughout the closing argument as the judge was then precluded
from giving the jury an immediate curative instruction. Moreover, this was not a case of
overwhelming evidence as delineated in Smalis v. State, 422 S.C. 174 (2018), and
Thompson v. State. 423 S.C. 235 (2018) (“For the evidence to be ‘overwhelming’ such
that it categorically precludes a finding of prejudice . . . the evidence must include
something conclusive, such as a confession, DNA evidence demonstrating guilt, or a
combination of physical and corroborating evidence so strong that the Stricklund standard
of a ‘rcasonable probability the fact finder would have had a reasonable doubt™ cannot
possibly be met.”).

Ineffective assistance of Trial Counsel in failing to ensure the co-defendant’s conflicting
(and exculpatory) initial written statement to police—a statement that corroborated
Applicant’s alibi and from which co-defendant completely changed his story at trial
resulting in the outright dismissal of murder charges against him—uwas properly placed
into evidence at trial, this effectively denying the jury, amidst deliberations, their specific
request 10 review and compare the actual statement. As to prejudice, the jury's extended
deliberations coupled with their specific request to review co-defendant’s initial
statement substantiate an asscrtion that they were struggling with the credibility and
molivation of co-defendant in changing his story to secure a dismissal of murder charges
against himself. Applicant was clearly prejudiced by counsel’s deficiency in that once
the jury was informed the statement could not be provided to them, due to not being
placed into evidence, (and thus unable to be properly and fully considered/scrutinized)
they returned with a guilty verdict soon after.

Ineffective assistance of Trial Counsel for failing to insist on a “mere presence™ jury
instruction where the State put forth evidence of Applicant’s presence at the trailer of
Nikesha James during a period of time prior to the crime, but no direct evidence existed
tying Applicant to the actual killing of the victims. Moreover, the unconstitutional
instruction that malice could be inferred from the use of a deadly weapon compounded
the prejudice to Applicant in not having the jury reminded that mere presence at the scene
of the crime is not enough to convict.

The solicitor improperly used his closing argument to entice the jury to abandon their
duty to decide the case solely on the evidence by appealing to the jury’s passions and
inherent desires to protect their “community™ by convicting Applicant. His multiple
references were strategically made at both the beginning and the very end of his closing
argument—pleading for “justice for us. the community”—thus “bookending™ the State’s
last words to the jury with emotional impropriety. Additionally, the prejudicial harm was
then compounded by the solicitor—at the end of closing—then denigrating defense
counsel (and Applicant’s entire defense) as nothing. but all smoke and mirrors.”™ ROA
463, I. 3. The combination and totality of these improper comments were highly
prejudicial to Applicant. Further, the way in which the solicitor injected the comments
into key parts of his closing support the assertion that they were calculated to improperly
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appeal to the passions and biases of the jury. See State v. Linder, 276 S.C. 304 (1981)
and Srate v. Copeland. 321 S.C. 318 (1996) (our Supreme Court “strongly disapproves™
of closing arguments calculated “to improperly arouse the passions and prejudices of
jurors, urging them to abandon their sworn role as fair and impartial arbiters of the facts
and view the evidence from an improper perspective.”): see also State v. White, 246 S.C.
502 (1965) (holding that such an argument “tends to completely destroy and nullify all
sense of impartiality in a case of this kind™). Applicant was denied his right to a fair trial
as under our high Court’s analysis in Smalls and Thompson this case was not onc of’
overwhelming evidence of guilt.

Applicant requests a new trial as relief.

Attached to and incorporated herein are the records of the Laurens County Clerk of Count
regarding the subject convictions. Applicant’s records from the South Carolina Department of
Corrections. the trial transcript. Applicant’s appellate records, and the current application for
relicf. Respondent reserves the right to amend this Return upon receipt of relevant information.

1V. RESPONSE TO ALLEGATION OF INEFFECTIVE ASSISTANCE OF COUNSEL
Ineffective Assistance of Trinl Counsel, Generally

Applicant’s allegations of ineffective assistance of counsel are without merit. Ina PCR
action, Applicant bears the burden of proving the allegations in his application. Butler v, State.
286 S.C. 441, 334 S.C.2d 813 (1985). Applicant must prove his factual allegations by a
preponderance of the evidence. Rule 71.1(¢c). SCRCP. Where the application alleges ineffective
assistance of counsel as a ground for relief. Applicant must prove that “counsel’s conduct so
undermined the proper functioning of the adversarial process that [it] cannot be relied upon as
having produced a just result.” Strickland v. Washington, 466 1).S. 668, 686 (1984): Butler. 286
S.C. a1 442,334 S.E.2d a1 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applics
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Strickland. 466 U.S. at 686: Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong. the court measures an attorney s performance by its
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“reasonableness under prevailing professional norms.™ Cherry. 300 S.C. at 117. 386 S.E.2d at
625 (quoting Strickland. 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Buuler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Jd. (citing Strickland. 466 U.S. at 690). “When counsel focuses on some issues to
the exclusion of others. there is a strong presumption that he [or she] did so for tactical reasons
rather than through sheer neglect.”™ Yarborough v. Gentry. 540 U.S. 1. 5 (2003) (citing
Strickiand, 466 U.S. at 690). The Court, in determining deficiency. must affirmatively entertain
the range of possible reasons counsel may have had for proceeding as they did. Cullen v.
Pinholster, 563 U.S. 170, 196 (2011): Harrington v. Richter, 562 1).S. 86, 109-10(2011).
“[E]ven if an omission is inadvertent, relief is not automatic. The Sixth Amendment guarantees
reasonable competence, not perfect advocacy judged with the benefit of hindsight.™ Yarborough,
540 U.S. a1 6: see also Murphy v. Davis, 901 F.3d 578. 592 (5th Cir. 2018) (*[Clounsel’s |
performance need not be optimal to be reasonable.™).

Second. counsel's deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different.” Cherryt. 300 S.C. at 117-18. 386 S.E.2d at 625. “This
does not require a showing that counsel’s actions *more likely than not altered the outcome.” but
the difference between Strickland's prejudice standard and a more-probable-than-not standard is
slight and matters “only in the rarest case.”™ Harrington. 562 U.S. at 111-12 (quoting Strickland,
466 U.S. at 697). ~The likelihoad of a different result must be substantial, not just conceivable,”

Id. at 112, “The prejudice analysis requires the court deciding the ineffectiveness claim to
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consider the totality of the evidence before the judge or jury.” United States v. Basham, 789
FF.3d 358. 37172 (4th Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783. 858 (4th Cir. 2011)).
Failure to Object During Solicitor’s Closing Argument

Applicant’s allegation that Trial Counscl was ineffective for failing to object. move for a
mistrial, or request a curative instruction during the solicitor’s closing argument is without merit.
The statements made by the solicitor referring to the jurors® “community™ were not
objectionable.

A solicitor’s closing argument should not appeal to the personal biases of the jurors, nor
be calculated to arouse their passions or prejudices: rather. its content should stay within the
record and reasonable inferences drawn from it. Srare v. Copeland. 321 S.C. 318. 324. 468
S.E.2d 620. 624 (1996).

The solicitor began his closing argument by correctly explaining the jury’s role as the
finder of fact, saying “you're going to have to go back to that room that you’ve been brought in
and out of and you're going to have to deliberate. You're going to have to try to reach a verdict
and decide what happened on January 31% of 2014." (Tr. p.442). He then said, “[Trial Counsel]
said you're the drivers of the justice system. I'm not sure | quite agree with that. But you are the
engine that makes it run. . .. This is how we administer justice. And that’s the reason it’s
chosen from people in this community. 1t's your community and this is how you serve to serve
justice in your communities.” (Tr. p.442—43). In context, the solicitor was simply explaining the
jury's role in the justice system. not inviting the jury to decide the case on non-factual grounds.
In fact, he clearly explained that the jury’s duty was to “decide what happened on January 31* of
2014." i.c. to determine the facts based on the evidence presented. At no point did the solicitor

suggest the jury abandon its duty to decide the case on the evidence. nor did he urge the jury to
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convict Applicant in order to protect the community.

The solicitor then recited the evidence prescnted in the case at length. arguing that it
demonstrated Applicant’s guilt. (Tr. pp.447-61). At the end of the solicitor’s closing argument.
he stated. “And that’s where all the evidence points. It consistently points there. ... [T]he
evidence is clear. Thank you for your time. | ask for justice. Justice for us, the community.
Justice for Darryl and justice for Kesha." (Tr. pp.462-63). The solicitor’s brief references to
“justice™ and the “community™ followed an extensive and emphatic argument for Applicant’s
guilt properly based on the record and its reasonable inferences. See Copeland., 321 S.C. at 324,
468 S.E.2d at 624, Again. the solicitor’s argument never suggested that the jury should abandon
its duty to decide the case based on the facts. nor did he urge the jury to convict Applicant “in
order to protect community values, preserve civil order, or deter future lawbreaking.™ Stare v.
Liberte, 336 S.C. 648. 654. 521 S.E.2d 744, 747 (C1. App. 1999) (quoting United States v.
Monaghan, 741 F.2d 1434, 1441 (D.C. Cir. 1984)).

Because the solicitor’s comments were not improper. Trial Counsel was not deficient for
failing 1o object to them. move for a mistrial. or request a curative instruction. Stricklund. 466
U.S. at 686. In addition, Applicant was not prejudiced because there is no reasonable probsbility
the result of the trial would have been difterent if Trial Counsel had objected or requested a
mistrial or curative instruction during the solicitor’s closing argument; the solicitor’s isolated
references to “community™ and “justice™ could not possibly have confused the jury when the
substance of the solicitor’s closing argument was properly based on the evidence. See Cherry.,
300 S.C.at 117-18. 386 S.E.2d at 625. Therefore, this allegation of incfTective assistance of
Trial Counsel is meritless.

Failure to Introduce Hill’s Initial Written Statement
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Applicant’s allegation that Trial Counscl was incflective for failing to introduce Hill's
written statement into evidence is without merit. Hill testificd his initial statement was a lie,
made at Applicant’s insistence in order to create a false alibi exoncrating Applicant. Therefore,
it was not necessary for Trial Counsel to introduce the statement in order to impeach Hill's
credibility—Hill had already acknowledged that his testimony was not consistent with his initial
statement to police. In addition. Hill testificd to the content of his initial statement, so the jury
had the opportunity to comparc his own account of the statement to his testimony at trial and
observe the inconsistencies in that manner. Becausc Trial Counsel had no need to introduce the
statement itself in order to attack Hill's credibility, but could rely on Hill's own admission that
his statements were inconsistent. Trial Counsel’s failure to introduce the statement was not
unreasonable. See Cherry. 300 S.C. at 117, 386 S.E.2d at 625 (holding the proper measure of
counsel’s performance is whether it was reasonable under prevailing professional norms).

The mere fact that the jury asked to sce a copy of Hill's initial written statement does not
mean the verdict would likely have been different if the statement had been introduced into
evidence. Since there is no indication the contents of the statement difTer materially from Hill's
description of those contents during the trial. it is not likely that the jury would have reached a
different result if they had been provided with a copy of the statement. See id. at 11718, 386
S.E.2d at 625 (holding that. to prove prejudice. an applicant must show a reasonable likelihood
that the result of his trial would have been difTerent absent counsel’s alleged error). Therefore,
Trial Counsel was not ineffective for failing to introduce the statement into evidence.

Failure to Insist on a “Mere Presence™ Jury Instruction
Applicant’s allegation that Trial Counsel was incffective for failing to insist on a jury

instruction that a defendant’s “mere presence™ at the scene of the crime does not necessitate a
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conviction is without merit. Trial Counsel did request a “mere presence™ jury instruction. and
the trial court took the request into consideration. (Tr. p.436-37). Prior to closing arguments,
the trial court denied Trial Counsel’s request on the record. (Tr. p.440). Afier instructing and
dismissing the jury, the trial court asked if the defense had any exceptions or additions to the jury
charge “[w]ith the exception of mere presence.” (Tr. p.492).

The trial transcript clearly shows that Trial Counsel timely requested a “mere presence”
jury instruction and received a ruling on the record. That was all that was required to raise the
issuc and preserve it for appellate review. See Franks, 432 S.C. 58, 79. 849 S.E.2d 580, 591
(holding an issue is properly preserved if it is raised to and ruled on by the trial court in a timely
manner with sufficient specificity): see also Stare v. McDaniel. 320 S.C. 33, 37. 462 S.E.2d 882,
884 (Ct. App. 1995) (quoting Dunn v. Coca-Cola Bouling Co.. 311 S.C. 43, 46, 426 S.E.2d 756,
758 (1993) (So long as the judge had an opportunity to rule on an issue. and did so. it was ‘not
incumbent upon defense counsel to harass the judge by parading the issue before him again.™).
Trial Counsel fulfilled his duty to his client by properly raising the issue: the mere fact that the
trial court ultimately ruled against him does not mean Trial Counsel’s performance was deficient.
Trial Counsel was not required to harass the judge by “insisting” on a request that the judge had
already denied on the record. Because Trial Counscl acted reasonably. Applicant’s allegation of
inctTective assistance is meritless. See Cherry, 300 S.C. at 117, 386 S.E.2d at 625.

Conclusion and Action Requested

Applicant can satisfy neither requirement of the Strickland test. However. the allegation
of inellective assistance of counsel probably raises questions of fact that the record doces not
conclusively refute. Accordingly, Respondent respectfully requests an evidentiary hearing to

fully resolve this issue. See Sharper v. State. 279 S.C. 264. 265, 305 S.E.2d 247. 248 (1983)
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(*Where an application for post-conviction relief alleges specific instances of ineffective
assistance of counscl which are not conclusively refuted by the record before the lower count, a
question of fact is raised which can only be resolved by an evidentiary hearing.™).

V. RESPONSE TO ALLEGATION OF PROSECUTORIAL MISCONDUCT

Applicant’s allegation of prasecutorial misconduct is without merit. As explained in the
State's response to Applicant’s first allegation of ineffective assistance of Trial Counsel, the
comments made by the solicitor during closing argument referring to “community™ and “justice”
were not improper: they did not appeal to the passions and prejudices of the jury. but were made
in a context that emphasized the jury’s rolke in finding facts based only on the evidence presented
attrial. See Copeland. 321 S.C. at 324, 468 S.L.2d at 624.

Similarly. the solicitor’s analogy of “smoke and mirrors™ was a perfectly proper exercise
of the prosccutor’s right to argue against the plausibility of Applicant’s defense. Sce Liberse,
336 S.C. 648, 653, 521 S.E.2d 744. 746 (“Certainly, a prosecutor is entitled to call into question
the credibility of a defense.™): see also State v. Lunsford, 318 S.C. 241, 246, 456 S.E.2d 918. 922
(Ct. App. 1995) (holding it was not improper for a solicitor to say, during closing argument. “So
don’t fall for that.” when attacking defense counsel’s arguments about the absence of fingerprint
cvidence). Nothing about the solicitor’s closing argument amounted to a denial of Applicant’s
right 1o a fair trial. Therefore. Respondent submits that this allegation is meritless. However.
insofar as Applicant’s allegation of prosecutorial misconduct raises questions of fact that the
record does not conclusively refute. Respondent respectfully requests an evidentiary hearing to
fully resolve this issuc. See Sharper. 279 S.C. at 265, 305 S.E.2d at 248.

V1. ASSERTION OF RIGHTS TO NOTICE OF AMENDMENTS, EXPERTS

Applicant must specify any claims he intends 1o raise at the PCR evidentiary hearing. All
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claims should be made well in advance of the evidentiary hearing. Because Applicant has been
appointed an attorney. the attorney. and not Applicant. is the only individual authorized 1o file
amendments to this application. Rule 11(a). SCRCP. Pro se filings will not be considered at the
PCR hearing. State v. Devore, 416 S.C. 115, 123, 784 S.E.2d 690, 694 (Ct. App. 2016) (holding
pro se filing a nullity where person was represented by counsel); Miller v. State, 388 S.C. 347,
697 S.E.2d 527 (2010) (“Since there is no right to “hybrid representation’ that is partially pro se
and partially by counsel. substantive documents. with the exception of motions to relief counsel.
filed pro se by a person represented by counsel are not to be accepted unless submitted by
counsel.”™).

Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue prejudice to Respondent, or in the alternative continue the
matter o permit adequate time to investigate and address the claims. See Mangal v. Stare, 421
S.C. 85. 805 S.E.2d 568 (2017) (*In most PCR cases, . . . we have refused to excusc the pleading
and issue-preservation requirements that apply in all civil cases.™); Love v. Srare, 428 S.C. 231,
242, 834 S.E.2d 196. 201 (2019) ("When analyzing the substance of a proposed amendment and
any prejudice the State might suffer. a PCR court should consider all relevant circumstances,
including. but not limited to. the timing of the motion. the complexity of the new issuc. the
degree of surprise to the State. the need for and availability of necessary witnesses to defend
against the claim. and whether the substance of the proposed amendment is readily apparent
from the underlying plea or trial record.™): s¢e also Rules 15(a)—~(b), SCRCP (explaining how to
amend a pleading).

Under section 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke

formal discovery processes to issuc subpoenas or otherwise obtain discovery materials unless
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granted leave from the Court upon a showing of good cause. Furthermore. Respondent requests
that all potential exhibits and materials used to produce potential expert witness testimony be
sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to
request a continuance and oppose witness testimony and exhibits that are withheld until the last
minute resulting in undue prejudice to Respondent.
VIII. GENERAL DENIAL
Respondent denies each allegation not expressly admitted. qualificd. or explained.
IX. CONCLUSION
WHEREFORE. Respondent respectfully requests that this Court convene an evidentiary

hearing on Applicant’s allegations.

Respectfully submitted.

ALAN WILSON
Attorney General
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Chief Deputy Attorney General
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MR. JONES: This is is the post conviction
relief matter of Deshanndon Franks v State.

Case number 2022-CP-30-00130 out of Laurens
County.

I'm Cruise Mitchell on behalf of the State
of Scuth Carcolina. Applicant is present and
represented by counsel, Ashley McMahan.

Applicant was indicted at the May 2014 term
of the Laurens County Grand Jury for two counts
of murder and one count of possession of a
weapon during the commission of a violent crime.
Applicant was represented by J. Falkner Wilkes,
Esquire. Assistant Solicitors Warren Mowry and
Lance Sheek prosecuted the case.

On August 24, 2016, Applicant proceeded o
a jury trial before the Honorable Frank R. Addy,
Jr. The jury found Applicant guilty as
indicted. Judge Addy sentenced Applicant to 45
years imprisonment on the two murder charges and
five years for possession of a weapon during the
commission of a violent crime, with those
sentences to run concurrently.

Applicant filed a timely notice of appeal.
The appeal was perfect Chief Appellate Defender

Robert M. Dudek. By oplnion decided on August
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12, 2020, the South Carolina Court of Appeals
affirmed Applicant's convictions and sentences.
Applicant petitioned the Supreme Court for a
writ of certiorari, which was denied on
September 21, 2021. The remittitur was issued
on September 24, 2021 and with that I will turn
in over to Ms. McMahan.

THE COURT: Yes.

MS. MCMAHAN: Judge, at this time my client
would like to request a continuance.

THE COURT: All right.

MS. MCMAHAN: If you would allow him to
address the Court.

THE COURT: What are the grounds for that?

MS. MCMAHAN: 1I'm not sure. If we can just
let Mr. Franks speak I think that will be the
best way to go.

THE COURT: Yes, sir.

MR. FRANKS: I haven't been able to prepare
properly.

THE COURT: You haven't been prepared
properly? Speak up.

MR. FRANKS: I've spoken to her like twice.
Like two weeks before. She was telling me today

we will be able to come here prepared. None of
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that happened.

THE CCURT: And what are you referring to
about not being able to be prepared as far as
her?

MR. FRANKS: Yeah. I don't even know what
type ¢f defense she has.

THE COURT: Well, this isn't a defense.
It's a PCR.

MR. FRANKS: I understand that. I understand
it but what I'm saying is I don't know what she
is bringing to the table.

THE COURT: Did ycu file yocur PCR?

MR. FRANKS: I did.

THE COURT: Then you laid out the grounds in
the PCR.

MR. FRANKS: Okay, but she said we made
amendments. I just got a copy of it today.

THE COURT: Do you need a minute to take a
look at what she has provided?

MR. FRANKS: We can do that.

THE COURT: All right. Let's take a minute
and have you take a look at that.

{WHEREUPQN, there was a brief recess.)

MS. MCMAHAN: I think we are ready to go.

THE COURT: All right. We will proceed.
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D. Franks - Direct by Ms. McMahan

MS. MCMAHAN: So at this time we will call
the applicant. If you will step up.
Is Mr. Franks visible judge on your end?
THE COURT: No. You may have to put it up on
this.
MS. MCMAHAN: That might be helpful. There
we go.
THE COURT: Mr. Franks, I need you to raise
your right hand.
DESHANNDON FRANKS, called as a witness, was
sworn by the clerk and testified as follows:
DIRECT EXAMINATICHN
BY MS5. MCMAHAN:
Q. Mr. Franks, you heard the judge ask you e€arlier

that you filed this PCR application yourself. Is that

correct?

A, Correct.

Q. And who was your attorney that was representing
you?

A. At trial?

Q. Yes.

A. Jeff Wilkes.,

Q. Mr. Wilkes. And was Mr. Wilkes appointed or
retained?

A, Retained.
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D. Franks - Direct by Ms. McMahan

(o]

Q. And how far after you were arrested did you are
retain Mr. Wilkes?
L, Probably about I'm going to say about year and a

half or two years after.

Q. So a year after you were arrested initially?

A. Yeah, somewhere. Year and a half, two years.

Q. And you were in the detention center the whole
time?

A, Correct.

THE COURT: You are golng to have to speak
up. I can barely hear you.
Q. Who did you have before Mr. Wilkes.
A. Joshua Nasrollahi.
MR. MITCHELL: Your Honor, if you don't mind
1f T stand up there closer so I can hear better.

THE CQURT: Fine.

Q. Sc you had Mr. Nasrollahi before then?
A. Correct.
Q. So how long after your initial arrest did you go

to trial?

A. I want to say it was like 33 months.

Q. Thirty three months. Almost three years later?
A, Correct,

Q. And when did you first meet with Mr. Wilkes?

A. It was probably about -- he came down and let me
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D. Franks - Direct by Ms. McMahan

know he had been retained and we build the case. After
that it was probably another two, maybe three, four
months.

Q. So you met with him one time right when you first

hired him?

A, Right.

Q. And then a couple of months later?

A. Correct.

Q. How many times do you think you met with Mr.
Wilkes?

A, Maybe around seven, eight times.

Q. Okay. And did he go over the discovery and
everything with you? The evidence that the State had
against you?

A. I would say yeah.

Q. And did he tell you what kind of time you were
looking at if you were convicted?

A, At the time he just saild it could carry up to
life or death penalty.

Q. Qkay. Were there any plea cffers or anything you
all talked about?

A. Not until like the week of court.

Q. And what was that?

L. Anywhere between forty and fifty years.

Q. So you would piead to what you were charged with
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D. Franks - Direct by Ms. McMahan

10
but the State would recommend a cap, so to speak,
between forty and fifty years or a range?

A, Correct.

Q. And obviously you turned that down because you
went to trial?

A. Correct,

Q. And when you and Mr. Wilkes was talking what kind
of defenses were you guys talking about?

A. More so like mere presence. Technically that's
really it.

Q. Mere presence. Was that because the argument was
you just happen to be near that area when this crime
took place?

A. Correct.

Q. And some time during your trial Mr. Wilkes never
requested a mere presence jury instruction did he?

A, Well, I don't recall anything about him
announcing mere presence.

Q. Okay. And in your application we talked about
the co-defendants conflicting initial statements. The
first statement they gave kind of agreed with what you
were saying but then the second statement it changed.

A, Right.

Q. What was the issue with that that that Mr. Wilkes
didn't do?

589





590

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

D. Franks - Direct by Ms. McMahan

11

h. I felt it was a perilous situation.

Q. So that Mr. Wilkes when he was cross examining
the co-defendant about the statement he didn't
adequately address the fact that there was conflicting
statements this individual had made?

A. Right.

Q. In that either one or the other was true but both

couldn't be true?

A. Right.

Q. And that whatever they were testifying to
obvicusly if one of them wasn't true something they were
testifying to could have been an outright lie in court?

Al Correct.

Q. And did you feel like Mr. Wilkes had adequately
pulled that out of that co-defendant when he was
addressing him on the record during your trial?

A, The only thing I felt he did was discuss a deal.
They did discuss a deal that was presented.

Q. So they did bring up the deal that he had made
with the State to testify, right?

A. Correct.

Q. Okay. And that came out at trial?

A. Correct.

Q. But he didn't say, hey, why did you give so many

different statements? What's the truth kind of thing?
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A. Correct.
Q. OCkay. And you don't recall anything about Mr.
Wilkes regquesting a mere presence charge for the jury or

anything like that?

A, I don't remember.

Q. But when you guys were talking that was your
defense?

A. Yes, we spoke about it.

Q. And what was the issue with the cellphone
records? Do you remember there were some cellphone
records that came in?

A, Correct.

Q. And at some point the State gqualified an

individual as an expert on the reliability of those

records®?
A. Correct.
Q. But by the time Mr. Wilkes had -- was challenging

that the expert had already been qualified so he —-- his
objection didn't go forward because he didn't object to
the qualification of the witness to begin with. Do you
remember that?

A, So he didn't cbiject.

Q. He didn't object to the qualification of that
sergeant being made an expert on the reliability of

phone records?
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D. Franks - Direct by Ms. McMahan

13
. If I'm a not mistaken I do -- I do remember him
challenging the credibility.
Q. But it was after he had already allowed him to be

gqualified as witness, do you remember?
A. Okay.
Q. So then the ability for him to challenge that

ability ended once he allowed him to be qualified as a

witness?
A. Correct.
Q. Okay. What was the issue with the solicitor's

closing statement?

A. Me personally, I really just feeling as though he
was enticing the jury.

Q. Enticing the jury to do what?

A. The way he wanted them to do.

Q. And was that because of what the solicitor said
in closing?

A, Correct.

Q. Is that because he said I want you -- I want it
done right. I do, because I don't ever deal with
anything more serious than one of our community members
being killed?

A. Yeah, as well as he really provided the defense
{inaudible) —--

Q. He really provided that you're defense was what?
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D. Franks - Direct by Ms. McMahan
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. Smoke and mirrors.

0. Okay. Was there anything else in the soliciter's
closing? I think you addressed some of it in your
amendments. I mean, in your initial application.

Did you feel like the solicitor was improperly
appealing to the passions and biases of the jury in his
closing argument?

MR. MITCHELL: Your Honor, it calls for a
legal conclusion.
THE COURT: Sustained.

Q. Did you write that in your application?

A, I'm trying to find it now. I think I did. Hold
on. Correct.

Q. Okay. 1Is there anything else in your application

indication that you want the Court to know today about

your PCR?
L. No, at this moment.
Q. Okay, answer any questions Mr. Mitchell may have.

MR, MITCHELL: I have no questions for this
witness, Your Honor.

THE COURT: All right, sir, you may step
down. Call your next witness.

MS. MCMAHAN: The applicant rests.

THE COURT: Okay.

MR. MITCHELL: Your Honor, the State calls
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15

Mr., Jeff Falknef Wilkes to the stand.

{WHEREUPON, the following witness appeared
virtually.)

THE CCURT: Mr. Wilkes, our court reporter I
don't believe has it pulled up. So I'm going to
swear you.

Do you swear to tell the truth, the whole
truth, and nothing but the truth so help you
God?

THE WITNESS: I do.

MS. MCMAHAN: One moment. I just need to
get the file pulled up.

THE COURT: Mr. Wilkes, can you hear us
okay.

THE WITNESS: I can hear you fine Your

Honor.

DIRECT EXAMINATICN

BY MR. MITCHELL:

Q.

=

FQ s

(@

Good afternoon Mr., Wilkes.

Good afternoon Mr. Mitchell.

How long have you been practicing law?

Since 19889.

And a lot of that has been in criminal law?
Beth as a prosecutor and defense attorney, yes.

And were you appointed or retained in this case?
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A. I was retained.

Q. And do you recall how many times you met Mr.
Franks?

. There were at least six times. Maybe mecre, and
each time usually for a couple of hours I think at
least.

Q. And during the meetings did you review the
discovery with Mr. Franks?

A, I did.

Q. and did you all discuss the defenses?

A. I'm sure we did.

Q. And do you recall what your defense strategy was
in this case?

A, Well, that he did not commit the murders and that

the State was putting up evidence that he did. I think
we made an issue of him simply being at the location
wasn't sufficient proof, but then there was testimony
that kind of made that damaging.

Q. And I know it has been a while, Mr. Wilkes, but
can you briefly summarize the State's evidence 1in the

case or the facts in this case?

A, Well, it has been six years.
0. Yes, sir.
A. Two people were killed and before they were

killed Mr. Franks, Mr. Hill, had gone to that residence.
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Mr. Hill's testimony was that he had left the residence
to take home a female that was also there and her
daughter and I think the mother's name was Mia or was
called called Mia. Mr. Hill said that he had taken Mia
home and had left Mr. Franks at the residence alone with
the victims and they subsequently were found dead and
then Mr. Hill went on to testify to more damaging
information that he had picked up Mr. Franks.

Mr. Franks had made statements that something very
bad had happened, but never was specific about it. Kind
of created the inference that he may have killed the two
victims.

Q. And along that same line, during your cross
examination of Mr. Hill, what was your strategy dealing
with the conflicting statements?

a, Well, Mr. Hill -- Mr. Hill had given two
statements. I think the first statement has been
mischaracterized as exculpatory. It was not
exculpatory. It was inculpatory. 2And he later gave a
second statement expounded on that and then added in
things that supposedly happened after the murder that
would be further incriminating, but there were two
statements.

So, are you asking about my cross examination of

Hill or are you asking about the statements?
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Q. Was there a reason why you didn't address the
fact that he made conflicting statements during your
cross examination?

A, Yes. That came out fairly well on direct the
fact that he had given a different statement. So that
came out on direct and then I had to size up Mr, Hill as
far as his potential to do more harm then good in a
cross examination. Mr. Hill I think seemed pretty
street wise and, you know, the Perry Mason fantasy where
witnesses break down and start crying and admit that
they are lying on the witness stand is pretty unlikely
and I saw Mr. Hill I guess just through his demeanor as
being pretty confident in his testimony which meant Mr.
Hill was something akin to a hand grenade with a pin
pulled, waiting for me to open the door literally to
have it thrown in my lap. So if I started cross
examining him two things could happen. One, 1s that
he's going to expound on why he gave the first statement
and didn't include all the other incriminating facts.
The likelihood being that he's going to testify that Mr.
Franks is a bad man and he's done bad things and he's
scared to death of him or because he could hurt people
or has hurt people and just a lot of potential damage is
going to come from why did you gave the different

statement.
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The other thing that comes from getting teo far in to
the statement is the first statement is incriminating.
The first statement said that they went to the house.
They were there. He left to take Mia and the child home
and particularly damaging in the first statement was Mr.
Hill said and when I left -- meaning he had left Mr.
Franks there along with the victims -- when I left, the
victims were alive and well. That's just not
exculpatory and I just didn't want the jury -- I didn't
-— I just didn't want the jury scrutinizing the first
statement in a way that I'm saying it's exculpatory
because it certainly wasn't.

Q. and did Mr. Hill admit that he lied in the first
statement during direct?

A. Yeah, I think he did. I think that was before
the jury that he -- I don't know if he said he lied
because everything that he said I think was basically
consistent with the second. It's just the second
statement I don't think contained -- or the second
statement contained more damning testimony.

The first statement only created the opportunity for
Mr. Franks to have committed the murder and just reading
it would make him the likely suspect. But the whole --
that statement when he left the victims were alive and

well was just terrible and I was trying to avoid that.
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20
Q. Naturally you wouldn't want that admitted into
evidence?
A. No, not at all because again, it's not

eXculpatory in the sense that it shows Mr. Franks is
innocent. It doesn't have the same -- all the same
information, allegations, that the second statement had,
but it's still consistent with the State's theory of the
case.

0. And moving on Mr. Wilkes, did you request a mere
presence instruction in this case?

A. I think I did. I looked back over the transcript
and it looks like I did.

Q. And Mr. Wilkes, do you have the transcript in
front of you?

A, It is over here. 1I'll have to turn away and look
at it. I do.

Q. I believe on page 436.

A. Okay, 436,

Q. On line 189,

A. Yes. Yes, I see the mere presence. I did raise
mere presence on page 436. Yes, and I think it came up
again later but I don't know what page.

Q. Yes, I believe it's on page 440 starting on line
22 where the judge denied the mere presence instruction.

A. Yes, he indicated he was not going to instruct
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mere presence on 440, but that's before the actual
instruction, so I think to preserve it it would have had
te have been probably ncoted or raised again after the
instruction and I think I did that too, or the judge
noted it. But I wouldn't know what page that would be
on.

Q. And Mr. Wilkes, do you recall the Verizon records
coming into the trial?

A, I do.

Q. And when the sheriff was qualified as the record
of this, did you object te his qualification as an
expert?

A. I don't think I did. I don't think I did. I
knew that he had been qualified as an expert before, so
I didn't. I don't ncormally make objections unless I

think they're well founded or may succeed. So I did

not.

Q. So I believe the Court c¢f Appeals in their
opinion -- have ycu had an opportunity to read the
opinion?

A. I did.

Q. And the Court of Appeals ruled that the issue was
unpreserved as to the motion to suppress the Verizon
records based on reliability grounds?

A. Right, it wasn't really -- I won't say it was a
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motion to suppress. It was more raising the 702 issue
to prevent testimony as to location, which I guess in
some sense that was truly -- that was the smoking
mirrors there because the 702 objection I don't think
would have stood any way.

I can explain the way the records came down. So the
-—- I was aware that they were going to introduce the
phone records and that was a 803(6) issue because they
were business records commonly introduced into evidence.
So the 702 was kind of a secondary, but the issue on the
business records because they met the criteria of the 80
—-— I think it's 803(6). They met the business records
criteria and they are introduced regularly all the time
back then even. So I knew they would be admitted as far
as business records. The gquesticn that I had then or
the issue that I had as far as the business records was
whether or not I wanted a Verizon expert in the
courtroom which I absolutely did not. So I did not
object to them being introduced without a custodian live
and in person. And this had been a pretrial issue. So
my theory was -- or at least my analysis was that they
were routinely admitted. They were admissible and they
would come in and my goal was not to have a Verizon
witness in the courtroom because if the Verizon witness

came into the courtroom for sure I could make no headway
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on the 702 objection. The 702 objection is based on the
testimony related to scientific evidence and I had
researched this pretty extensively and the current -- at
that time the current white paper indicated that the
location data, the RTT and the augmented RTT and the
unaugmented RTT was reliable. Scientifically founded
and reliable and that's what the current technology was.
The white paper said that. So I knew that and at that
time I think locatlion data was being used pretty
regularly in courts at that time. 8o I knew 1f I had a
Verizon expert in court they would be able to testify
and be very impressive as to how reliable they were of
the location data and I figured that any success 1n just
creating some potential doubt as to the reliability
would be through the officer. And so that's why I
approached kind of dealing with the officer on that
scientific data issue and trying to create some doubt
even though technically, scientifically, there was no
doubt and with the right testimony I knew that it would
be édmissible any way, but I made it. I got into 1t as
far as I could. But then the judge ruled -- didn't rule
on the 702 issue. I think he ruled that was not raised
in the documents that were introduced -- or the records
were introduced and that I couldn't maintain a challenge

under 702 to the scientific basis of those records. I
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didn't see that as the likely outcome because I had -- I
guess the analogy I made to the judge was it would be
like you can introduce a pair of pants at a trial if
they're admissible otherwise. You can admit them but if

the State were to testify as to DNA evidence that would
be the time to challenge that evidence and that's kind
of how I approached that, but knowing that I couldn't
make that 702 at the time that they were coming in
because that gets back to having had to commit to
challenging it in a way that was going to bring Verizon
in and that would have killed it any way. That was my
thought process.

Q. So the bottom line is you believe that the
Verizon expert coming to testify would not be beneficial
for Mr. Frank's defense?

A. No, of course not, because the Verizon -- anybody
coming from Verizon would have been able to testify as
to the reliability of the evidence and the technology.

Q. And moving onto the closing argument, Mr. Wilkes,
did you find anything in the solicitor's closing
objectionable?

A, No. I mean all of the things that were pointed
out in the application are skirting it of course, but I
did not find any one of those to be falling on the jury

to abandon, you know, their standard of fact finding and
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what they must consider as far as guilt. I know that
generally a call to passion would be objectionable but I
didn't see the solicitor's statements as crossing that
line. I know that he did call on the jury te do justice
but that's really want we the jury to do. He didn't
call on them to convict to protect the community which I
think would be objectionable, but he didn't do that. He
called on them to do justice.

His comments both in opening and closing I did not
find ~-- I did not perceive them at the time to be
inflammatory to the extent that it would have effected
the jury's decision.

Q. And is it your practice that if you hear
something objectionable during opening or closing
arguments you would in fact object?

A, I object all the time in closing arguments. I'm
not opposed to objecting, but when I do I want it to be
a good objection.

MR. MITCHELL: Beg the Court's indulgence,
Your Honor.

Mr. Wilkes, I believe that is all the
questions I have for you. Thank you sir.

THE WITNESS: Yes, sir.

THE COURT: Yes, Miss McMahan,

MS. MCMAHAN: D¢ you mind if I sit down when
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I'm asking questions.
THE COURT: That's fine.
CROSS EXAMINATION

BY MS. MCMAHAN:

Q. Good morning Mr. Wilkes.
A, Good morning.
Q. Absent Mr. Hill's testimony, what evidence did

the State have against Mr. Franks?

A. I think Mr. Hill's testimeny -- well, there was
the testimony I think her name -- her full name is not
Mia. If I remember, I want to say that Mia testified
that Hill and Franks were there. I could be wrong, but
I think I remember that, but sometimes I get confused
between the statements that I read aznd the testimony
this far after the trial.

Q. Would you say that you felt the evidence was
overwhelming?

A. Not without Hill. Without Hill ~- well, no.

It's not overwhelming if there's not an eyewitness. You
know, it's certainly not overwhelming. The fact that he
-— if there was —- if I'm right that Mia testified that

he was there last or they were there, if that's correct,
I still don't think that's overwhelming just because he

was the last person left with the victims. Pretty

convincing, but it's not overwhelming.
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Q. And back te the records on the phone. If I'm
understanding you correctly, that you didn't want
someone from Verizon there to testify as to reliability,
but your argument was that they weren't reliable?

A. Smoke and mirrors. Yes, I had hoped that I could
question the officer just to see if the officer would be
able te testify that they were reliable. I knew he
would, but the fact that I knew that they were reliable
didn't stop me from -- I don't think from questioning
him to see if he would testify as to their reliability.
I think he did. I did try to get some momentum in
creating doubt as to how accurate his testimony to
location was.

Q. But ultimately your argument was the data that
was fed into GeoTime and ultimately the Court of Appeals
ruled that issue was not preserved for appeal. That you
had allowed the data to come in by objecting to the
search warrant and that was completely separate from the
reliability of the data.

4. Well, it was. I mean I saw the record being
admissible under business records exception. So -- but
even if they're admissible as business records if
there's a privacy interest there would still be a fourth
amendment objection and I think I made a fourth

amendment objection based on the lack of search warrant
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because they did something called we need it real bad.
Give it to us now, which didn't seem to rise to fourth
amendment protection level. But that I saw as viable
despite the records being admissible as business
records.

So, again, they were introduced as business records.
If I had -- you know, told the sclicitor we were going
to fight over that the solicitor was just going to put
Verizon on the stand.

Q. But if you had fought over it it would have been
preserved for appeal, correct?

A. If T would have fought over it it would have gone
down like this, or at least this is how I anticipated
it. Solicitor says, I'll introduce records as business
records under -- whatever I sald -- 803(6) and I say,
no, that's not going to fly with me and you're going to
have to bring the custodian in. The custodian is the
Verizon records pecple. The Verizon people. They come
to court and then I have no argument under 702 kecause
as I said, I mean the technology at the time was
accepted as scientifically reliable. 8o the minute they
step in the courtrcom there is no 702 argument.

Q. The sergeant that testified to GeoTime software
also had created some visualizations from it right?

A. Yes, he did.
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C. And you didn't object to those being admitted
either?
A. I did not.
Q. And had they been objected to that possibly could
have preserved that issue for appeal as well, correct?
4. Oh, of course, if I had objected that would have
preserved it.
MS. MCMAHAN: Court's indulgence, Your
Honor.
THE CQURT: Yes, ma'am.
MS. MCMAHAN: No further questions.
THE COURT: Any redirect?
MR. MITCHELL: No redirect, Your Honor.
THE COURT: All right, Mr. Wilkes, thank ycu
for being here. May he be excused?
MS. MCMAHAN: I'm sorry.
THE COURT: Any objection to Mr. Wilkes
being excuse.
MS. MCMAHAN: No.
MR. MITCHELL: No objection from the State.
THE WITNESS: Thank you, Your Boncr. Thank
you everybody.
MR. MITCHELL: Thank you Mr. Wilkes.
THE COURT: <©Ckay. Any closing arguments?

MS. MCMAHAN: Yes, Your Honor. I think if
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you read through the opinion from this case from
the Court of Appeals it clearly delineates
several issues that Mr. Wilkes did not preserve
for appeal that appellant defenders had
attempted to raise as issues on appeal and the
Court ultimately struck down saying they weren't
preserved. One of them was the reliability of
the data I guess per se. If you're looking at
-- well, there isn't page numbers on this, but
it's about six pages in. On page seven is where
it starts and then specifically about he never
objected to visualizations that was created from
the GeoTime data and because he had objected
under rule 702 -- well, let me back up.

He had initially tried to say that it
couldn't come in under search warrant grounds
under the fourth amendment issue, but ultimately
the Court said that the objection just concerned
the data from the phone company which is
separate to the admission as to reliability of
that data. So there's a distinction and at this
point, vou know, I understand this was some time
ago. This opinion came out three years ago. So
the trial was significantly before that. But

we're in a situation now where, you know, GPS
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isn't always that consistent and even Sergeant
Kelly's testimony points out that, you know, it
says it pings the phone company and it gives a
best estimate as to location. So it's not even
completely accurate in his own testimony. But
none of this could have even been argued or even
ruled upon by the Court of Appeals or ultimately
the Supreme Court. I think just based on those
issues alone that PCR should be granted. But I
just ask that you read the entire opinicn before
making a decision.

THE COURT: All right. Counsel.

MR. MITCHELL: Your Honor, I might be
reading this differently than Miss McMahan, but
I believe that the objecticn as to the expert
who testified for the GecTime was actually
preserved and ruled upon by the Court of
Appeals. They begin with the trial court did
not abuse it's discretion and Sergeant Kelley
was qualified to testify as an expert in the use
of GeoTime and other call records translation
tools. They go on and give an analysis about
why.

Then they go into the issues of the

reliability of the Verizon records as a separate
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issue and then rule on that issue. However, Mr.
Wilkes was not efficient for one, the argument
he articulated a very valid reason for not
wanting to bring in the Verizon record's expert
to testify. That was not going to be helpful to
Mr. Frank's defense and furthermore, Your Honor,
the Court of Appeals goes on and says, even
assuming the issue is preserved, the trial court
did not abuse it's discretion by finding the
substance of the testimony was reliakle. So
they gave an analysis despite finding it
unpreserved. Even if it was preserved it still
would have been deemed reliable. They even go
further and said, he can not be possibly
prejudiced by the records coming in or not
because what it showed was he was not -- it was
where he was not located as opposed to where he
was. He claimed he went to Greenville. Mr.
Hill's first statement he said he drove him to
Greenville and that was not the case. Mr.
Hill's second statement said that's not what
happened and so the Court of Appeals found that
it would have been merely cumulative to Mr.
Hill's testimony and thus not prejudiced in the

application.
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Regarding the failure to cross examine the
co-defendants's specific statements, the
standard in Smith v State is that trial counsel
articulates a valid reason for not deoing so.

Mr. Wilkes clearly testified that the statements
coming in were not going to be helpful for Mr.
Franks at all. In fact it would be inculpatory
and how Mr. Hill's demeanor on the stand that
day he was worried that going to far into the
plaintiff's statements would actually be harmful
to Mr. Frank's defense.

Mr. Wilkes did in fact request a mere
presence instruction. That's in the transcript,
Your Honor, and failing to object to closing,
Mr. Wilkes simply did not find anything the
solicitor said cbjecticnable, The solicitor was
not telling the jury to abandon its duty to
decide the case based on the facts and did not
inform the jury teo convict him because he was
there. He was merely reassessing the role in
the criminal justice system.

If you read the whole closing argument, the
solicitor clearly used the evidence in trial to
say why the jury should convict him. Not for

any other reason. So, with that, Your Honor,
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the State just ask that you deny Mr. Franks'
application.

THE COURT: I will take a look at the
opinion. Anything else you want?

MS. MCMAHAN: Judge, I Jjust want to add,
part of the issue is because he failed to object
to qualifications of this person as an expert
witness he couldn't have therefore challenge the
data that came from this person. So that's one
of the issues. A4And the other issue is, it
doesn't matter what the Court of Appeals said
that maybe it would still be ruled this way.

The issues were still not preserved
appropriately.

The second part is, he didn't object to any
of those visualizations coming in. None of that
issue came up and I don't recall -- I don't have
my notes directly in front of me, but I don't
think he renewed his request for the mere
presence objection after the jury instructions
were already read to the jury. So that also
wasn't preserved. So we're talking about four
separate issues that could have been preserved
for appeal that weren't. We got these Geo

location, GPS issues that are sort of hot button
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items right now too, and I just think, you know,
all of that together shows that Mr. Franks
should get a new trial.

THE COURT: I'm going to take —-- like I said
I will take a second look at the opinion. So I
will take this under advisement. I should have
a ruling this afternoon if possible. All right.
Thank you so much.

MS. MCMAHAN: Thank you, Your Heonor.

(END OF TRANSCRIPT) .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) FOR THE EIGHTH JUDICIAL CIRCUIT
)
)
DeShanndon Franks, SCDC #370250, ) Case No. 2022-CP-30-00130
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)
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)
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State of South Carolina, ) o8 =
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The matter before this Court is an action for post-conviction relief (PCR) commer%é:d by
DeShanndon Franks (“Applicant”) on February 22, 2022. On November 28, 2023, a hearing into
the matter was convened before the Honorable B. Alex Hyman at the Newberry County
Courthouse. Applicant was present and represented by Ashley A. McMahan, Esquire. Assistant
Attorney General T. Cruise Mitchell represented the State. During the hearing, testimony was
taken from Applicant and J. Falkner Wilkes (“Counsel™).

After hearing the testimony at the PCR hearing and upon full review of the record, this
Court finds Applicant’s allegations regarding ineffective assistance of counsel are without merit.

For the reasons discussed below, this Court denies and dismisses this application with prejudice.

PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corrections. During its May
2014 term, the Laurens County Grand Jury indicted Applicant for two counts of murder (2014-
GS-30-00499, -00500) and possession of a weapon during the commission of a violent crime

(2014-GS-30-00501). Applicant was represented by J. Falkner Wilkes, Esquire. Assistant
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Solicitors Warren Mowry and Lance Sheek, of the Eighth Circuit Solicitor’s Office, prosecuted
the case.

On August 24, 2016, Applicant proceeded to a jury trial before the Honorable Frank R.
Addy, Jr. The jury convicted Applicant as indicted. Judge Addy sentenced Applicant to concurrent
terms of forty-five years each on the murder charges and five years on the charge of possession of
a weapon during the commission of a violent crime.

Applicant filed a timely notice of appeal, and a direct appeal was perfected by Robert M.
Dudek, of the South Carolina Commission on Indigent Defense Office of Appellate Defense,
who raised the following issue(s):

1. The court abused its discretion by qualifying Greenville County Sheriff’s officer

Dan Kelley as an expert to testify regarding where the contents of appellant’s

iPhone where the data allegedly showed the locations appellant was at on the

night of the murder at different times, since Kelley deferred to Verizon, and

Verizon engineers, regarding the accuracy of the data, because the court further

erroneously abdicated its gatekeeping function of this Rule 702, SCRE, evidence

2, The court erred by charging the jury the Belcher instruction that “inferred malice

may arise when the deed is done with a deadly weapon,” since this was a purely

circumstantial evidence case as to who the shooter was, the state admitted it had

no theory of a motive for appellant to shoot the victims, and where the defense

sought to show that a third-party was more likely actually the shooter, since the

court improperly reasoned the instruction was proper because there were no

lesser-included offense involved, but there was evidence in this case which

“mitigated” against a verdict of murder
By opinion decided August 12, 2020, the South Carolina Court of Appeals affirmed Applicant’s
convictions. State v. Franks, 432 S.C. 58, 849 S.E.2d 580 (Ct. App. 2020) (“Opinion”).
Applicant petitioned the Supreme Court of South Carolina for a writ of certiorari, which was
denied by order dated September 21, 2021. The Remittitur was issued on September 24, 2021.

FACTUAL SUMMARY |

On January 31, 2014, Atrayel Williams called 911 after she and Laquesha Curenton

discovered the bodies of Nikesha James and Sammie Darryl Leake in the living room of James's
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mobile home. (Tr. pp.142-47).

The previous evening, Lavashtia Pulley saw Applicant and Tevin Hill at a club, and
Applicant appeared unusually “hyped,” “pumped,” and “amped.” (Tr. pp.226-27). At one point,
Applicant showed Pulley a black pistol he carried under his coat, which he said was a Ruger.

(Tr. pp.227-30). Pulley left the club at approximately 11:30 pm, and Applicant left at the same
time. (Tr. pp.229-33).

Tamia Kinard testified she and her daughter were visiting at James’s home that night.

(Tr. pp.236-38). Applicant and Hill came to James’s house at around 12:15 in the morning. (Tr.
pp.238-41). Kinard testified Applicant was talking loudly, jumping around, and generally acting
abnormally “hyper” and “wild.” (Tr. p.243). At one point, Applicant mentioned something
James said on Facebook and asked James to come with him into another room and discuss it
“like a man—I mean, like a woman.” (Tt. pp.239-40). About ten or fifteen minutes later,
Applicant and James emerged from the other room, laughing and talking normally, “like it
wasn’t a problem.” (Tr. pp.240—41). Ataround 1:00, Hill took Kinard home, while Applicant
stayed behind with James and Leake. (Tr. pp.241-42).

Hill testified that, on the night of the murders, he left the club with Applicant at around
midnight and drove to James’s house. (Tr. p.260). He confirmed that Applicant had a private
conversation with James in another room, but he could not hear what was said. (Tr. pp.261~62).
He then left with Kinard and her daughter, leaving Applicant at the house with James and Leake.
(Tr. p.262-64). After dropping off Kinard and her daughter, Hill went to his grandmother’s
house to get something to eat. (Tr.pp.263—66). At around 2:00 or 3:00, he received a phone call
from Applicant, who told him to come outside. (Tr. p.266). Hill went outside and saw Applicant

walking towards him from the direction of James’s trailer. (Tr. pp.266—67). Applicant looked
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“shaky,” and he told Hill that “stuff went bad.” (Tr. p.267). Applicant asked him to drive to
Rodrigus Scurry’s house, and he told Hill to take a roundabout route because Applicant “didn’t
want to go the regular way.” (Tr. pp.267-69). They slept at Scurry’s house until around 8:00
am, then returned to Hill’s grandmother’s house. (Tr. p.270). On the way, Applicant stated he
wanted to “get the guns out of the house,” but Hill did not understand what Applicant was
talking about. (Tr. p.277).

Later that day, Hill was contacted by a police officer who asked him to call Applicant and
have him come talk to them. (Tr. pp.273-74). When Hill called Applicant, Applicant asked Hill
if he “heard about what happened” to James and Leake. (Tr. p.274). Applicant told Hill to lie to
the police and say he picked up Applicant the previous night after dropping off Kinard at her
house. (Tr. p.275). Hill initially wrote a statement as Applicant instructed because he felt like
his life was being threatened. (Tr. pp.276-77). However, after he was charged with the murders,
he agreed to testify truthfully and plead guilty to lying to the police in exchange for the State
dropping the murder charges. (Tr. p.283).

James’s neighbor, Milton Grant, testified he was watching television on the night of the
murders because he couldn’t sleep. (Tr. pp.249-50). At around 3:00 am, he heard three
gunshots. (Tr. p.250). He went to the window and saw somebody come out of James’s trailer,
turn off the porch light, close the door, watk up and down the steps for a while, and then
disappear into the darkness. (Tr. pp.250-51). Grant testified the person was wearing brown
ﬁlothing. (Tr. p.251). Multiple witnesses testified that Applicant was wearing tan or brown
overalls on the night of the murders. (Tr. p.228; p.239; p.259).

No murder weapon was found; however, the State’s expert testified that some of the

bullets recovered from the crime scene were consistent with nine millimeter projectiles, multiple
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nine millimeter shell casings were found at the scene, a nine millimeter extended pistol magazine
was found in Applicant’s house, and Applicant’s phone contained a photo of a Ruger nine
millimeter pistol with an extended magazine. (Tr. pp.206-19).

CURRENT APPLICATION

In his post-conviction relief application, Applicant alleges he is being held unlawfully
for the following reasons:

1. Ineffective assistance of trial counsel for failing to object, request a mistrial, and/or seck a
curative instruction to improper comments—at both the beginning and end of the
solicitor’s closing argument—calculated to entice the jury to abandon their duty to decide
the case on the evidence by appealing to the jurors® inherent desire to protect their
“community” by convicting Applicant. See State v. Liberte, 336 S.C. 648 (1999)
(solicitor’s improper comments urging the jury to convict a criminal defendant in order to
protect community values, preserve civil order, or deter future lawbreaking mandated
reversal). Additionally, Applicant was prejudiced by Trial Counsel’s failure to put
forward an objection throughout the closing argument as the judge was then precluded
from giving the jury an immediate curative instruction. Moreover, this was not a case of
overwhelming evidence as delineated in Smalls v. State, 422 S.C. 174 (2018), and
Thompson v. State, 423 S.C. 235 (2018) (“For the evidence to be ‘overwhelming’ such
that it categorically precludes a finding of prejudice . . . the evidence must include
something conclusive, such as a confession, DNA evidence demonstrating guilt, or a
combination of physical and corroborating evidence so strong that the Strickland standard
of a ‘reasonable probability the fact finder would have had a reasonable doubt’ cannot
possibly be met.”).

2. Ineffective assistance of Trial Counsel in failing to ensure the co-defendant’s conflicting
(and exculpatory) initial written statement to police—a statement that corroborated
Applicant’s alibi and from which co-defendant completely changed his story at trial
resulting in the outright dismissal of murder charges against him—was properly placed
into evidence at trial, this effectively denying the jury, amidst deliberations, their specific
request to review and compare the actual statement. As to prejudice, the jury’s extended
deliberations coupled with their specific request to review co-defendant’s initial
statement substantiate an assertion that they were struggling with the credibility and
motivation of co-defendant in changing his story to secure a dismissal of murder charges
against himself, Applicant was clearly prejudiced by counsel’s deficiency in that once
the jury was informed the statement could not be provided to them, due to not being
placed into evidence, (and thus unable to be properly and fully considered/scrutinized)
they returned with a guilty verdict soon after.

3. Ineffective assistance of Trial Counsel for failing to insist on a “mere presence” jury
instruction where the State put forth evidence of Applicant’s presence at the trailer of
Nikesha James during a period of time prior to the crime, but no direct evidence existed
tying Applicant to the actual killing of the victims. Moreover, the unconstitutional
instruction that malice could be inferred from the use of a deadly weapon compounded
the prejudice to Applicant in not having the jury reminded that mere presence at the scene
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of the crime is not enough to convict.

4. The solicitor improperly used his closing argument to entice the jury to abandon their
duty to decide the case solely on the evidence by appealing to the jury’s passions and
inherent desires to protect their “community” by convicting Applicant. His multiple
references were strategically made at both the beginning and the very end of his closing
argument—pleading for “justice for us, the community”—thus “bookending” the State’s
last words to the jury with emotional impropriety. Additionally, the prejudicial harm was
then compounded by the solicitor—at the end of closing—then denigrating defense
counsel (and Applicant’s entire defense) as nothing, but “all smoke and mirrors.” ROA
463, 1. 3. The combination and totality of these improper comments were highly
prejudicial to Applicant. Further, the way in which the solicitor injected the comments
into key parts of his closing support the assertion that they were calculated to improperly
appeal to the passions and biases of the jury. See State v. Linder, 276 S.C. 304 (1981)
and State v. Copeland, 321 S.C. 318 (1996) (our Supreme Court “strongly disapproves”
of closing arguments calculated “to improperly arouse the passions and prejudices of
jurors, urging them to abandon their sworn role as fair and impartial arbiters of the facts
and view the evidence from an improper perspective.”); see also State v. White, 246 S.C.
502 (1965) (holding that such an argument “tends to completely destroy and nullify all
sense of impartiality in a case of this kind”). Applicant was denied his right to a fair trial
as under our high Court’s analysis in Smalls and Thompson this case was not one of
overwhelming evidence of guilt.

Applicant requests a new trial as relief.
On November 15, 2023, Applicant filed an amended PCR application adding the following
allegations:

1. Ineffective Assistance of Counsel of J. Falkner Wilkes, Esquire:

a. Failure to object to the State’s exhibits regarding the cell phone records on pages
420-421 of the trial transcript and failure to challenge Sgt. Dan Kelley’s
qualification as an expert witness as to the reliability of records from Verizon.
This failure did not allow trial counsel to adequately challenge the reliability of
the Verizon records since no one from Verizon was there to testify to such
reliability. Because trial counsel did not object to the records coming in the first
place, trial counsel’s reliability argument was without merit and not preserved for
appeal.

i. As noted in the opinion: “However, [Franks] did not object to the data on
this basis during the suppression hearing or at the time the Verizon call
records were introduced into evidence. Rather, his only objection to the
records was based on his argument they were unlawfully obtained without
a warrant, a ruling he does not challenge on appeal. Because the
underlying data — the Verizon records — had already been admitted into
evidence when the State offered Sergeant Kelley as an expert, Franks
waived his challenge to the reliability of the data by failing to object at the
time the State introduced the data.” See Opinion 5758, at page 13.
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b. Failure to adequately cross-examine the co-defendant’s conflicting statements
given to the police.
c. Failure to request a jury instruction on mere presence.
d. Failure to object to the Solicitor’s closing statement.
i. See lines 11-16, page 462: “But I want you to do this. I want you to listen
to him carefully, because that’s what your oath is and that’s what I want.
‘When we do something as serious as what we’re doing in this courtroom I
want it done right. I do. Because I don’t ever deal with anything more
serious that one or our community members being killed.”
At the evidentiary hearing, Applicant only went forward on the allegations in his amended

application.

INEFFECTIVE ASSISTANCE OF COUNSEL, GENERALLY

In a PCR action, Applicant bears the burden of proving the allegations in his application
by a preponderance of the evidence. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985); Rule
71.1(e), SCRCP. Where the application alleges ineffective assistance of counsel as a ground for
relief, Applicant must prove that “counsel's conduct so undermined the proper functioning of the
adversarial process that [it] cannot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Sirickland, 466 U.S. at 687; Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625
(quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the a{torney
provided representation within the range of competence required in criminal cases. Butler, 286
S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assis-

tance and made all significant decisions in the exercise of reasonable professional judgment.” Jd.
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(citing Strickland, 466 U.S. at 690). “When counsel focuses on some issues to the exclusion of
others, there is a strong presumption that he [or she] did so for tactical reasons rather than through
sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690).
The Court, in determining deficiency, must affirmatively entertain the range of possible reasons
counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011);
Harrington v. Richter, 562 U.S. 86, 10910 (2011). “[E]ven if an omission is inadvertent, relief
is not automatic. The Sixth Amendment guarantees reasonable competence, not perfect advocacy
judged with the benefit of hindsight.” Yarborough, 540 U.S. at 6; see also Murphy v. Davis, 901
F.3d 578, 592 (5th. Cir. 2018) (“[C]ounsel’s performance need not be optimal to be reasonable.”).

Second, counsel's deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625 (quoting Strickland,
466 U.S. at 694). “This does not require a showing that counsel’s actions ‘more likely than not
altered the outcome,’ but the difference between Strickland’s prejudice standard and a more-
probable-than-not standard is slight and matters ‘only in the rarest case.”” Harringfon, 562 U.S.
at 111-12 (quoting Strickland, 466 U.S. at 697). “The likelihood of a different result must be
substantial, not just conceivable.” Id at 112.

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickiand, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that

course should be followed. Id at 696-97.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the PCR hearing, observed the
witnesses, passed upon their credibility, and weighed their testimony accordingly. After hearing
the testimony presented and considering the legal arguments by counsel, as well as the record in
this action incorporated by way of the State’s return, this Court finds Applicant’s allegations of
ineffective assistance of counsel are without merit. Pursuant to S.C. Code Ann. § 17-27-80, this
Court makes the following findings of facts and conclusions of law based upon all of the probative
evidence presented. -

Failure to Object to State’s Exhibits Regarding Cell Phone Records and Failure to Object to
Sgt. Dan Kelley’s Qualification as an Expert

Applicant contends counsel was ineffective for failing to object to the State’s exhibits
regarding the cell phone records on pages 420-421 of the trial transcript and failure to challenge
Sgt. Dan Kelley’s qualification as an expert witness as to the reliability of records from Verizon.
This Court disagrees and finds counsel was not ineffective in this regard.

1. PCR Testimony

Applicant testified Counsel did not timely object to the qualification of Sgt. Dan Kelley as
an expert witness as to the reliability of records from Verizon. Counsel testified that the Court of
Appeals ruled the Rule 702 objection was unpreserved. Counsel explained he was aware the State
was going to introduce the records from Verizon but was concerned that if he fought the reliability
of Sgt. Dan Kelley too hard then the State would call a witness from Verizon. Counsel testified he
believed a witness from Verizon would be highly credible and damaging to Applicant’s defense.
Counsel testified he instead wanted to create reasonable doubt as to the records by having them

admitted through Sgt. Kelley. Counsel explained he thoroughly researched this issue and
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determined that the current white paper suggests the location data was both reliable and scientific.
Counsel believed the Verizon records would have been admitted into evidence as business records.
Counsel averred that if he had contested the records for lack of reliability, the Solicitor would have
merely called the Verizon custodian as a witness which would have destroyed his 702 objection.
Counsel further explained he did object to the evidence based on a 4" Amendment violation.
2. Discussion

This Court finds Applicant failed to overcome the “strong presumption that counsel
rendered adequate assistance and exercised reasonable professional judgment in making all
significant decisions in [her] case.” Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590, 596 (2007)
(citing Strickland). “[Wlhen Counsel articulates a valid reason for employing a certain strategy,
such conduct will not be deemed ineffective assistance of counsel.” Smith v. State, 386 S.C. 562,
567, 689 S.E.2d 629, 632 (2010).

Counsel was clear he did not want to unduly contest the admission of the Verizon records on
the basis of reliability, because the State would have called a witness from Verizon to testify as to
the records. Counsel believed a witness from Verizon would be highly credible and damaging to
Applicant’s defense. This Court finds this is a valid reason for not overly arguing the Verizon
records on the basis they lacked reliability. Instead, Counsel based his objection primarily on a 4™
Amendment violation which was properly raised and ruled upon by the trial court. This Court
again finds this was a valid strategy. Therefore, Counsel was not deficient in failing to properly
challenge the records from Verizon based on a reliability issue.

Furthermore, Applicant has failed to prove prejudice as to this allegation. As the Opinion
from the Court of Appeals notes, even if the issue was preserved the “trial court did not abuse its

discretion by admitting Sergeant Kelley’s expert testimony.” Furthermore, this Court finds
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Applicant was not prejudiced by Counsel’s failure to properly raise and preserve this issue for
appeal. [n footnote 8, the Court of Appeals stated the following in the Opinion:
We need not reach the issue of prejudice because we have found no error. Nevertheless,
we question whether Sergeant Kelley’s testimony prejudiced Franks because it showed
where he was not as opposed to where he was. In other words, it was not used to place him
at the crime scene but to show he never travelled to Greenville after he left James’s
residence. Further it was cumulative to Tevin’s testimony that he drove Franks to Fountain
Inn and not to Greenville.
This Court agrees with this analysis and finds Applicant was not prejudiced as to this allegation
for the very same reasons offered by the Court of Appeals in the Opinion.
Accordingly, this Court finds this allegation is DENIED.
Failure to Adequately Cross-Examine the Co-Defendant’s Conflicting Statements Given to
Police
Applicant next contends Counsel was ineffective for failing to adequately cross-examine
the co-defendant’s conflicting statements given to law enforcement. This Court disagrees and finds
the record from trial and Counsel’s credible testimony refutes this allegation.
1.  PCR Testimony
Applicant testified Counsel did not adequately address the discrepancy between his co-
defendant’s statements. Applicant acknowledged that Counsel did address the plea deal his co-
defendant made with the State, Counsel testified the co-defendant gave multiple statements to law
enforcement. Counsel explained he did not address the discrepancies because they came out on
direct examination, and he believed the co-defendant had the potential to do more harm than good.
Counsel noted that additional cross-examination on his statements could allow the co-defendant
to expand upon his first statement in which co-defendant discussed how “bad and scary” Applicant

was. Additionally, Counsel testified the co-defendant told law enforcement when that he left, the

victim was alive and well. Counsel noted this was not an exculpatory statement. Furthermore, the
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co-defendant had already admitted he lied on direct examination.
2. Discussion

This Court finds Counsel was not ineffective in failing to cross-examine Applicant’s co-
defendant regarding discrepancies in his statements to law enforcement. This Court finds Counsel
articulated a valid reason for not aggressively cross-examining Applicant’s co-defendant regarding
his conflicting statements. Counsel was clear he believed that further cross-examination of
Applicant’s co-defendant would have been damaging to Applicant’s defense in that be could have
expanded upon his original statement that Applicant was “bad and scary.” Therefore, this Court
finds Counsel articulated a valid reason not to aggressively cross-examine the co-defendant
regarding his conflicting statements which could have allowed the co-defendant to expand upon
these exculpatory statements. Thus, Applicant has failed to meet his burden establishing Counsel
was deficient in failing to cross-examine Applicant’s co-defendant regarding his conflicting
statements.

Furthermore, Applicant has failed to meet his burden establishing prejudice as to this
allegation. As Counsel noted, Applicant’s co-defendant already admitted he lied in his statements
during direct examination, so any further cross-examination on this issue would have been merely
cumulative to testimony already given. Furthermore, Applicant has failed to present sufficient
evidence as to how further cross-examination of the co-defendant would have been beneficial to
his defense. It is purely speculative that the co-defendant’s testimony would have been benefited
Applicant’s defense had Counsel more rigorously cross-examined him on his conflicting
statements.

Accordingly, this Court finds Applicant’s allegation counsel was ineffective for not cross-

examining the co-defendant on his conflicting statements at trial is DENIED.
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Failure to Request Mere Presence Jury Instruction
Applicant contends counsel was ineffective for failing to request.a jury instruction on mere
presence. This Court disagrees and finds the record from Applicant’s trial wholly refutes this
allegation.
1. PCR Testimony
Applicant testified he did not remember if Counsel requested an instruction on mere
presence. Counsel testified the transcript of Applicant’s trial reflects he did request an instruction.
2. Discussion
This Court finds Counsel properly requested a jury instruction on mere presence during
Applicant’s trial. Tr. p. 436. The trial court held his ruling until after Applicant made a decision
regarding whether he will testify. Tr. p. 437. Applicant chose not to testify and the trial court
denied Counsel’s request for a jury instruction on mere presence. Tr. p. 440. Thus, this Court finds
Counsel properly requested a jury instruction on mere presence which was denied by the trial court.
Accordingly, this allegation is DENIED.
Failure to Object to Solicitor’s Closing Argument
Applicant next contends Counsel was ineffective for failing to object to the Solicitor’s
closing statement. This Court disagrees and finds Counsel was not ineffective in this regard.
1. PCR Testimony
Counsel testified he did not believe the Soliéitor 4was calling upon the jury to abandon their
fact-finding. Counsel testified the Solicitor was not calling upon the jury to protect the community,
merely telling them to do justice. Counsel testified he did not see these comments as objectionable.
Counsel testified he objects to closing arguments all the time if it’s a good objection.

2. Discussion
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This Court finds Counsel was not ineffective for failing to object to the Solicitor’s closing
argument. The Solicitor made this statement during his closing argument:

But I want you to do this. I want you to listen to him carefully, because that’s what your

oath is and that’s what I want. When we do something as serious as what we’re doing in

this courtroom I want it done right. I do. Because I don’t ever deal with anything more
serious than one of our community members being killed.
Tr. p. 462.

Counsel testified he did not believe the Solicitor’s comments were objectionable. This
Court agrees. “Improper comments do not automatically require reversal if they are not prejudicial
to the defendant, and the appellant has the burden of proving he did not receive a fair trial because
of the alleged improper argument.” Humphries v. State, 351 S.C. 362, 373, 570 S.E.2d 160, 166
(2002). “The relevant question is whether the solicitor's comments so infected the trial with
unfairness as to make the resulting conviction a denial of due process.” Id.

Applicant contends this argument was calculated to entice the jury to abandon their duty
to decide the case on the evidence by appealing to the juror’s inherent desire to protect their
community by convicting Applicant, likening this argument to that held improper by State v.
Liberte, 336 S.C. 648, 521 S.E.2d 744 (1999). This Court disagrees. In Liberte, the solicitor argued
that the reasonable doubt standard “is . . . being used as a sword to attack law and order, to attack
law enforcement, to attack people who are trying to keep drugs off our streets.” Id. at 652, 521
S.E.2d at 746. The Liberte court held those comments improper because they “invited the jury to
convict the Defendants, even if the evidence did not prove their guilt beyond a reasonable doubt,
in order to keep the streets safe from the scourge of drugs.” Id. at 653, 521 S.E.2d at 747.

The solicitor’s comments in the present case came nowhere near the outrageous comments

condemned in Liberte. The Solicitor did not call upon the jury to abandon the reasonable doubt

standard, nor did the Solicitor ask the jury to come to a decision based on anything other than the
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evidence presented at trial. Furthermore, the Solicitor did not request the jury convict Applicant
based on a community member being killed, nor did he mention the reasonable doubt standard in
conjunction with his statement regarding the community. In fact, the Solicitor told the jury, just
before his comments on the community, to listen to the trial court “because that is what their oath
is,” The Solicitor was reiterating to the jury their duty to decide this case based on the evidence
presented at trial and to adhere to the reasonable doubt standard. Thus, this Court finds these
comments proper, and Counsel was not deficient in failing to object to the Solicitor’s closing
argument.

Furthermore, Applicant has not met his burden of proving he did not receive a fair trial
because of the alleged improper argument. Applicant offered no evidence or testimony as to why
these comments were prejudicial to Applicant. This Court finds the Staté’s evidence in this case
was strong and, if any improper comment was made, it did not prejudice Applicant. Therefore,
Applicant has failed to prove prejudice as to this allegation.

Accordingly, this allegation is DENIED.
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CONCLUSION

Based on the foregoing, this Court finds Applican has not established any constitutional
violations or deprivations that would require this Court to grant his application for post-conviction
relief. This Court finds Counsel was not deficient in any manner, nor was Applicant prejudiced by
Counsel’s representation. Therefore, the allegations of ineffective assistance of counsel are denied
and dismissed with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Applicant has a right to appellate counsel’s assistance in seeking review of
the denial of PCR. Austin v. State, 365 S.C. 453, 409 S.E.2d 395 (1991). Rule 71.1(g), SCRCP,
provides that if Applicant wishes to seek appellate review, PCR counsel must serve and file a
notice of appeal on Applicant’s behalf. Applicant is directed to Rule 243, SCACR, for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. This application with respect to all other allegations for post-conviction relief
is denied and dismissed with prejudice; and
2. Applicant remain in the custody of the State.

AND IT IS SO ORDERED this .|_day of _mgf,( , 2024,

/AN

THE HONORABLE B. ALEX HYMAN
Presiding J
Eighth Judicial Circuit

F o ~A~1 . South Carolina
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