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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 
__________________________ 


Appeal from Charleston County Court of Common Pleas 
Honorable Jenifer B. McCoy 


Trial Court Case No. 2021-CP-10-02888 
 


_____________________________ 
 


Appellant Case No. 2023-000296 
______________________________ 


 
J. Doe............................................................................................................................Appellant, 
 


v. 
 


Design Review Board of the Town of Sullivan’s Island  
and Town of Sullivan’s Island...................................................................................Respondents. 
 


______________________________ 
 


RESPONDENTS’ MOTION TO DISMISS AND MEMORANDUM OF LAW IN 
SUPPORT OF MOTION TO DISMISS APPEAL AS MOOT 


______________________________ 
 


BACKGROUND 


Respondents the Design Review Board of the Town of Sullivan’s Island (the “DRB”) and 


the Town of Sullivan’s Island (the “Town”) (collectively “Respondents”) hereby move to dismiss 


this appeal on the ground of mootness. This case involves a challenge to the DRB’s approval of an 


application to make modifications/alterations to an existing house, at 1608 Poe Avenue, Sullivan’s 


Island 29482 (the “Property” or “1608 Poe”). The renovations/additions that were approved have 


been fully completed. A decision on the appeal will have no practical or meaningful effect. In fact, 


the owners of the Property, who have completed the approved work, are not even parties to the 
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appeal.1  Because the work has been completed and the party that received the approval is not even 


a party to the appeal, the Appellant’s objections to the DRB’s approval are moot.2 


Debra S. Nelson and Freddie Nelson (collectively the “Nelsons”) are the owners of 1608 


Poe. On March 24, 2021, the Nelsons, by and through their agent, Julie O’Connor, a designer with 


American Vernacular, LLC, applied to the DRB to make renovations/additions to the Property. See 


Ex. 1 (Wurthmann Aff. ¶ 4). Only two aspects of the proposed project required DRB approval: 


(1) an adjustment of the lot’s principal coverage and (2) an adjustment of the lot’s side setback. 


Ex. 1 (Wurthmann Aff. ¶ 5). On May 19, 2021, after reviewing the application, the DRB 


approved the project finding that the plans complied with applicable zoning ordinances and the 


Standards for Neighborhood Compatibility. Ex. 1 (Wurthmann Aff. ¶ 6). 


Appellant then appealed to the circuit court. In the circuit court, after a series of filings, the 


Honorable Jennifer B. McCoy, issued an Order dismissing the appeal because Appellant failed to 


join a necessary party, the Nelsons. See (Appellant’s Notice of Appeal, Attachment 1: Dec. 07, 


2022, Order Dismissing Appeal 1-2, filed on Feb. 27, 2023). Appellant filed two Motions for 


Reconsideration, which were both denied via Order by Judge McCoy. See (Appellant’s Notice of 


Appeal, Attachment 2: Jan. 23, 2023, Order Den. Appellant’s Mot. to Recons. 1, filed on Feb. 


 
1 As an additional reason that this appeal should be dismissed, Appellant failed to name the 
permittees, the Nelsons, as a party in this suit. A “permitee is a necessary party to an appeal of its 
permit.” Spanish Wells Prop. Owners Ass'n, Inc. v. Bd. of Adjustment of Town of Hilton Head 
Island, 295 S.C. 67, 68-69, 367 S.E.2d 160, 161-62 (1988) (“Designating the permittee a necessary 
party insures the most vitally interested party's participation in the appellate process.”). 
 
2 This Court previously dismissed a different appeal by this same Appellant on the grounds of 
mootness. In Appellate Case No. 2019-001671, Appellant opposed a decision of the DRB that 
approved the construction of a house. See Ex. 2 (Order Dismissing Appellate Case No. 2019-
001671 for Mootness at 1-2, filed Mar. 31, 2022). The Court of Appeals issued an Order 
dismissing that appeal for mootness because the “house [had] been fully built and occupied for 
two years” by the time the case reached the court. Ex. 2 (Order Dismissing Appellate Case No. 
2019-001671 for Mootness at 1-2, filed Mar. 31, 2022).  
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27, 2023). This appeal followed. See (Appellant’s Notice of Appeal, filed on Feb. 27, 2023); 


(Appellant’s Am. Notice of Appeal, filed on July 27, 2023).  


Appellant did not move for supersedeas at any time. Under South Carolina law, “[t]he filing 


of an appeal in the circuit court from any decision of the board [or architectural review] does not 


ipso facto act as a supersedeas, but the judge of the circuit court may in his discretion grant a 


supersedeas upon such terms and conditions as may seem reasonable and proper.” S.C. Code § 6-


29-920(B). As such, the Nelsons, who are nonparties, were free to proceed with the work as 


authorized by valid approvals and permits. In fact, the Nelsons received all necessary 


approvals/permits and fully constructed the addition. Ex. 1 (Wurthmann Aff. ¶¶ 7-8, Exs. 1-4). 


Mark Woodrow Ellis (S.C. PLS #131164), a licensed surveyor with RLA Associates, 


completed a survey that shows the relocation of the driveway has been complete for some time. 


See (Wurthmann Aff. ¶¶ 8-9, Ex. 3 (the “As-Built Survey”)). Max Wurthmann, the Town’s 


Building Inspector, personally visited the Property and confirmed the additions/alterations were 


complete and complied with the plans that had been approved. See (Wurthmann Aff. ¶¶ 10-11, 


Ex. 4). 


As explained below, because the approved work has been completed, the appeal is moot, 


and this Court should dismiss the appeal. 


ARGUMENT 


Appellant seeks through this appeal to reverse the decision of the circuit court dismissing 


Appellant’s case for failure to join a necessary party subject. (Appellant’s Notice of Appeal, 


Attachment 1: Dec. 07, 2022, Order Dismissing Appeal 1-2, filed on Feb. 27, 2023). In her 


Initial Brief, Appellant makes unsupported claims and unclear arguments as to why the circuit 


court and DRB should be reversed. See (Appellant’s Initial Br.). However, none of the relief 


Appellant seeks will have any practical effect because the work has already been completed and 
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the innocent property owners are not even parties to the appeal. (Wurthmann Aff. ¶¶ 10-11, Ex. 


4).  


Perhaps Justice Holmes said it best in Wingert v. First Nat. Bank., a case seeking to enjoin 


the construction of a new bank building, which was built while the case was pending: “It is enough 


to say that the whole case is disposed of by the erection of the new bank” 223 U.S. 670. 32 S.Ct. 


391 (1912) (double emphasis added).  


South Carolina courts recognize that “[a] threshold inquiry for any court is a determination 


of justiciability, i.e., whether the litigation presents an active case or controversy.” Holden v. Cribb, 


349 S.C. 132, 137, 561 S.E.2d 634, 637 (Ct. App. 2002) (citing Lennon v. S.C Coastal Council, 


330 S.C. 414, 415, 498 S.E.2d 906, 906 (Ct. App. 1998). “A justiciable controversy is a real and 


substantial controversy which is appropriate for judicial determination, as distinguished from a 


dispute or difference of a contingent, hypothetical or abstract character.” Id. (quoting Byrd v. Irmo 


High Sch., 321 S.C. 426, 430-31, 468 S.E.2d 861, 864 (1996). “The concept of justiciability 


encompasses the doctrines of ripeness, mootness, and standing.” Id. (citation omitted) (double 


emphasis added). “A case becomes moot when judgment, if rendered, will have no practical effect 


upon [an] existing controversy.” Seabrook v. City of Folly Beach, 337 S.C. 304. 306, 523 S.E.2d 


462, 463 (1999) (quoting Mathis v. S.C. State Highway Dep’t, 260 S.C. 344. 346, 195 S.E.2d 713, 


715 (1973). 


This Court previously held that the demolition of a building, that was the subject of the 


controversy, rendered a case moot because a decision in the plaintiff’s favor would have no 


practical effect on an existing controversy: 


McMillan argues Judge Thomas erred in denying his motion for a preliminary 
injunction. Specifically, he contends he had “a valid, enforceable long-term lease 
and met the test for issuance of a preliminary injunction.”  
 







Here. McMillan sought a preliminary injunction to restrain BCG from demolishing
the building, turning off the utilities, and otherwise interfering with his quiet
enjoyment of the property. The parties, however, both state in their briefs that the
leased premises at issue in this appeal have been demolished. Thus, even if we were
to find Judge Thomas erred in denying McMiIIan’s motion, it would have no
practical effect on this controversy. Because a decision on this issue would not
grant McMillan any effectual relief, we hold the issue is moot.


McMillan v. BCG Properties, LLC, 2007 WL 8326632, *3 (Ct. App. 2007) (double emphasis


added); See also, Mathis v. South Carolina State Highway Dept., 260 S.C. 344, 345- 46, 95 S.E.2d


713, 714 (1973); Treasured Arts, Inc. v. Watson, 319 S.C. 560, 563, 463 S.E.2d 90,92(1995)


In this case, even if there had been a justiciable controversy when Appellant initiated this


appeal (which is denied), the completion of construction of the work at 1608 Poe has rendered the


appeal moot and dismissal is appropriate.


CONCLUSION


For the reasons stated above, the appeal should be dismissed as moot.


Respectfully submittcd,


December 13, 2024
Charleston, South Carolina


Trenhoim Walker (SC Bar# 5777)
irect: (843) 727-2208


Email: Walker@WGLFlRM.com


John P. Liuton, Jr. (SC Bar# 79130)
Direct: (843) 727-2252
Email: Linton@WGLFlRM.com


WALKER GRESSETTE & LINTON, LLC
Mail: RO. Box 22167, Charleston, SC 29413
Oftice: 66 Hasell Street, Charleston, SC 29401
Phone: (843) 727-2200


ATTORNEYS FOR RESPONDENTS
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COA Filed







THE STATE OF SOUTH CAROLLNA
IN THE COURT OF APPEALS


Appeal from Charleston County Court of Common Pleas
Honorable Jenifer B. McCoy


Trial Court Case No. 2021-CP-10-02888


Appellant Case No. 2023-000296


J. Doe Appellant,


V.


Design Review Board of the Town of Sullivan’s Island
and Town of Sullivan’s Island Respondents.


PROOF OF SERVICE


I certifi that I have served the RESPONDENTS’ MOTION TO DISMISS AND
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS APPEAL AS MOOT by
depositing a copy in the United States Mail, postage prepaid, on December 13, 2024, addressed
to:


C. Holmes
P.O. Box 187
Sullivans Island, Sc 29482-0187


and by electronic mail addressed to:
Cynthia Holmes
ru1e4lOretiredyahoo.com


Nancy Jan ennis, Paralegal





		12.13.24 _Motion to Dimiss 1608 Final

		12.13.24 _Motion to Dimiss 1608 Final

		Signature



		Ex 1 Motion Dismiss Wurthman Affidavit and Exhs

		EXHIBIT 1 COVER

		Ex 1 Motion Dismiss Wurthman Affidavit and Exhs

		Ex 1-A Wurthman Affidavit

		Ex 1-B Motion Dismiss Wurthman Affidavit Exhibits





		Ex 2 Motion Dismiss 1st Order Mootness

		EXHIBIT 2 COVER

		Ex 2 Motion Dismiss 1st Order Mootness



		POS Motion Dismiss








