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Dear Court of Appeals:
 
Attached is correspondence from SLED regarding the receipt of the transcript in this matter.
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Dear Counsel:
 
The Court has received your filing. A stamped copy is attached for your records.
 
Thank you.
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December 12, 2024 


 
Sent Via Email Only to ctappfilings@sccourts.org  
The Honorable Jenny Abbott Kitchings  
Clerk of The South Carolina Court of Appeals  
Post Office Box 11629  
Columbia, South Carolina 29211-1629  
 
Re:  SLED v. A Montana Deluxe 2 Machine  


Appellate Case No.: 2024-001762 
 
Dear Madam Clerk:  
 
 Please allow this correspondence to confirm that SLED received the transcript in this 
matter on November 12, 2024 as evidenced by the attached communication from the court 
reporter.  
 
 If there are any questions or concerns, please do not hesitate to contact me.   
 
       With kind regards, I am 
       Sincerely, 
 
 
       Adam L. Whitsett 
       SLED General Counsel  
 
Cc: Attorney James M. Griffin (via email)  
 Attorney Richard A. Harpootlian (via email) 
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Adam,
 
Attached are the transcript and invoice for the above referenced matter. If you have any questions
after the review of the transcript, please let us know. We would be happy to revisit any concerns.
Thank you
 


Kevin Dehlinger
Director of Operations
 
M (864) 444-4219 | P (864) 467-1373
E kdehlinger@legaleagleinc.com
 
107 LeGrand Blvd., Greenville, SC 29607
www.LegalEagleInc.com
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forbidden to share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion, so that we
can ensure such a mistake does not occur in the future.
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1 P R O C E E D I N G S



2 THE COURT:  Good morning, everyone.  This is common



3 pleas, non-jury for Richland County.  We've got the appeal



4 roster today.  We're going to start with number two on the



5 roster, that is 2023-CP-40-04886.  SLED versus Montana Deluxe



6 Two Machine.  Mr. Whitsett, Mr. Griffin -- Mr. Griffin, how



7 are you?  



8 MR. GRIFFIN:  I'm good.  How are you?  



9 THE COURT:  I'm just fine.  Thanks.  



10 MR. GRIFFIN:  I am up in Greenville this morning.  I



11 went to the (indiscernible) ceremony.  



12 THE COURT:  Okay.  Nice.  I hate that I missed all of



13 that.  



14 MR. GRIFFIN:  It was a nice event.  



15 THE COURT:  Yeah.  I want to go to all of them, but, you



16 know, with them being all around the state, it's just --



17 that's a lot of traveling. 



18 MR. GRIFFIN:  Absolutely.  That was requested to



19 contribute.  I did.  So I wanted to get money for



20 (indiscernible) nice. 



21 THE COURT:  Of course.  Of course.  All right.  



22 Mr. Whitsett, this looks like SLED's appeal.



23 MR. WHITSETT:  That's correct, Your Honor.  



24 THE COURT:  Yes, sir, tell me about this case.  



25 MR. WHITSETT:  Thank you, Your Honor.  May I please the
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1 Court?  Adam Whitsett, general counselor from SLED, here on



2 behalf of SLED.  It -- just as a matter of housekeeping, we



3 would certainly incorporate all of the arguments set forth in



4 the brief that we filed earlier this week.  



5 And we are here asking that you reverse the trial



6 court's decision, and that you declare that the gaming



7 machine in question is, in fact, illegal, and order its



8 forfeiture and destruction, in accordance with South Carolina



9 -- South Carolina law.  



10 Ultimately, this case comes down to pretty much



11 answering one simple question that we feel the trial court



12 just simply got wrong.  Do illegal cash payouts made for the



13 play of a gaming machine, render the machine illegal?  



14 And we think the answer to that question, based on sort



15 of decades of South Carolina law binding jurisprudence of the



16 state, is clearly and unequivocally, yes.  If you illegally



17 pay out cash payouts for the play on a device, that device is



18 illegal and subject to forfeiture and destruction in the



19 state of South Carolina. 



20 The magistrate did not -- the magistrate acknowledged



21 the obvious illegality of the payouts on the machine. 



22 There's no dispute whether illegal cash payouts were made for



23 the play of this machine.  



24 It was stipulated at trial because there's simply 



25 no -- no argument to the contrary.  Yet, the magistrate
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1 ordered the return of the machine.  And we feel that is just



2 simply, -- and to get there, the magistrate, while



3 acknowledging obviously illegal payouts, still found the



4 machine a non-payout device.  



5 And I don't want to be glib or tongue in cheek, you



6 can't have both.  You cannot have an illegal payout and be a



7 non-payout device at the same time.  And think that's just



8 simply, -- those can't square.  



9 And again, there's no dispute whatsoever that there were



10 illegal payouts on the device.  And so we think the law is



11 incredibly clear here.  Now, I'll be the first to concede



12 that gaming machine law is unique.  



13 It's sort of a thing unto itself.  And you put a lot of



14 the traditional -- a lot of the traditional analysis just



15 don't apply in the gaming machine context.  And that's



16 because when we're looking at sort of how the law came to be,



17 sort of how the courts have interpreted it over the years,



18 you have to have the backdrop, you have to have sort of the



19 legislative history.  



20 We have to acknowledge sort of the history of video



21 poker.  We have to acknowledge the history and the



22 consequences that gambling and gaming machines have had in



23 this state, because that's where we are, and that's how we



24 got to where we are with the laws that apply to this case and



25 with, ultimately, sort of the way the courts have interpreted
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1 it consistently over the years.  



2 So we have direct legislative guidance, we have direct



3 judicial decisions.  Cash payouts on devices were the



4 hallmark of video poker.  That's what ultimately led to some



5 of these legislative changes that occurred back in 1999.  



6 They were made specifically, and directly to combat cash



7 payouts on devices.  And that's all done so because of what



8 video poker was, because of what these cash payouts



9 represented.  We have strict laws, no question.  



10 We have strict application of those laws, no question. 



11 But we have those because the legislature in the courts



12 ultimately recognized the problems that cash payouts and



13 gambling have on the state.  



14 Again, I think Chief Justice Cole, in her concurring



15 opinion in the town of Mount Pleasant case that's on the page



16 18 of our brief, sort of touches on the dire consequences and



17 the impact that these cash payouts, and that these devices



18 can have on our state, and just the absolute -- sort of the



19 corruption that it leads to, the devastation that gambling on



20 devices leads to, the misery, the device, the crime.  



21 I mean, let's be clear, these devices prey on the



22 vulnerable.  These devices sort of prey on the addictive



23 allure of gambling, and easy money, and fast money.  And I



24 think Chief Justice Cole called it the pernicious practice,



25 you know, and the havoc that was reeked.  
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1 So we go back to, what's the basis of the law?  Why did



2 the legislature pass this law back in 1999?  And I led in my



3 brief with it, because it is so critically important.  In



4 1999 specifically, this law was passed.  



5 The law in question, 12-21-2710, which is the gaming



6 machine law in this state, was passed.  And just -- I'll



7 quote it "To extend the prohibition on slot machines and



8 other machines or devices pertaining to games of chance, to



9 video games with a free play feature, or any other coin



10 operated machine or device used for gambling, to extend the



11 seizure and destruction provisions applicable to games of



12 chance to these expanded prohibitions."  



13 So the specific stated intent, was to extend the



14 historical ban on slot machines and devices pertaining to



15 games of chance, to these devices that are used for gambling. 



16 And we did all of that for the purpose of prohibiting cash



17 payouts for credits earned on video game machines on or after



18 July 1.  



19 That's in the express sort of preamble to Act 125 in



20 1999, which was sort of the bedrock sort of basis for the ban



21 on video poker, and how we got to where we are with the state



22 of 12-21-2710, today.  



23 This repeal has been noted by courts.  The Westside Quik



24 Shop versus Stewart.  As part of the act, repealed some of



25 the historical provisions that allowed non-machine cash --
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1 cash payouts, amended 2710 to remove the exception for video



2 game machines, thereby rendering possession of these machines



3 illegal.  



4 You know, on or after July 1, of 2000, the machines are



5 contraband, subject to forfeiture and destruction regardless



6 of their use or operability.  That's a direct quote from the



7 South Carolina Supreme Court in the Westside case.  



8 So all of these devices are rendered illegal if they are



9 used for gambling.  This machine was unequivocally used for



10 gambling.  It meets the definition of illegality in South



11 Carolina.  



12 And the trial court's order, simply, fails to apply that



13 law, and fails to apply that standard.  I think as I read the



14 opinion, there's some confusion as to use making a machine



15 contraband, per se, and I'll agree, the traditional notions



16 of contraband, when we're talking contraband, per se, and



17 we're talking derivative contraband, ordinarily, use puts you



18 in the category of derivative contraband.  



19 That's historically the case.  But the South Carolina



20 Supreme Court has said, unequivocally, that use on gaming



21 machines renders them contraband, per se.  That's the



22 Alexander Amusement case, that I know Mr. Griffin is



23 intimately familiar with.  



24 I think it was his case back in the day.  And the



25 Supreme Court ultimately, sort of unequivocally, ruled that
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1 these devices, when used for gambling, are contraband, per



2 se, and they're, you know, -- the conclusion is appropriate



3 in the light of South Carolina's long standing and long



4 established statutory prohibitions on the ownership or use of



5 specified gambling devices, including video gambling devices



6 developed in recent years.  



7 Ultimately, the finding in the (indiscernible) case 



8 was -- was a conclusion that the seized video game machine



9 was contraband, per se, in the nature of a roulette wheel and



10 not derivative contraband, such as a vehicle or parcel.  



11 So use equals contraband, per se, in the gaming machine



12 context.  Now, ultimately, I think the magistrate was -- was



13 sort of -- missed the mark in a couple of different areas.  I



14 think the application of 12-21-2710 is clear.  



15 Any device licensed, pursuant to 12-21-2720 and used for



16 gambling, is illegal.  Any device that is operating -- that



17 is sort of pertaining to games of chance, of whatever name or



18 kind, is illegal with very limited, strict exceptions.  



19 Pinball machines and vending machines, those exceptions only



20 apply if there is non-payout, or if the vending machine has a



21 uniform, fair return for every dollar in certain.  That



22 simply does not and cannot apply in the context of a device



23 where there is no dispute that there were illegal payouts



24 made.  It just simply does not track.  



25 I think there was some -- some -- the argument in this
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1 case that -- that opposing Counsel made at the hearing, in



2 trying to incorporate a different statute.  So this statute



3 is based on the application of 12-21-2710.  



4 The magistrates ultimately, sort of incorporated an



5 analysis of a different statute, 12-21-2721, which does say



6 coin operated machines and devices are not subject to



7 confiscation due to a violation of 16-19-30, 16-19-40, 



8 16-19-50, or 16-19-130, other gambling provisions.  



9 That has no bearing or application on this case.  This



10 case is based on the application of 12-21-2710.  It's based



11 on the order of destruction that initiated this.  When the



12 machines were seized from the location, they were taken to



13 the magistrate in accordance with the statute, the magistrate



14 signed the order of destruction.  



15 That's a court administration form.  It's form -- you



16 know, court administration 690, it only references one



17 statute.  It only analyzes one statute.  It only applies one



18 statute, 12-21-2710.  



19 And so any reference or acknowledgment of 12-21-2721, is



20 simply off base.  And so when you look at 2710 and the



21 express prohibition on gambling devices, and the only



22 exception being non-payout pin tables and non-payout in-line



23 pin games, -- pinball machines, it simply isn't there.  



24 I think you also -- the argument that some of these



25 older cases, this Alexander Amusement case, and the Powell
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1 case, and some of these cases that predated the 1999



2 amendments, was just off base.  



3 The 1999 amendments are clear.  The law, as it stands



4 today, is clear that cash payouts on these devices are



5 illegal.  Now, I know Mr. Griffin is going to stand here and



6 say, "Well, my client owns the machine, and he didn't make



7 the cash payouts.  



8 The cash payouts were made by the bar."  That's a



9 distinction, without a difference.  The payouts on the



10 devices -- it's the -- it's known, the capability that this



11 machine can be used for this, the machine's operation itself. 



12 So you put money into the device, you pull back on the



13 lever, it shoots the ball out.  Ultimately, for the play, the



14 machine spits out a ticket.  There's only one purpose for the



15 ticket.  



16 Then they take the ticket to the bar and you get paid



17 out for it.  So the payout is based on the play of the



18 machine.  The machine facilitates the payout.  The machine



19 didn't actually spit cash out, it spit out a ticket that you



20 took to the bar and you got paid out.  



21 This was known.  This operation is known.  This



22 capability is known.  And so, you can't contract that away. 



23 You can't get rid of that functionality.  Because we know



24 that functionality exists, because we know that capability



25 exists, you can't evade the statute.  
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1 I submit that's sort of an acknowledgment by the owner



2 of the machine, that the machine is capable of doing that. 



3 So you have a contract acknowledging that this machine is



4 capable of paying out.  



5 You don't get to evade the statute because of that.  So



6 I mean, we simply -- I think the case law is clear.  I think



7 the application of the law is clear.  I think the forfeiture



8 and destruction are intended to serve as a deterrent for



9 illegal behavior.  



10 I think the case law suggests and mandates that we



11 acknowledge, -- you know, the deterrent effect is just



12 undercut completely if we have illegal conduct facilitated by



13 a machine.  



14 Illegal conduct and illegal cash payouts for the play of



15 the machine, yet we return the machine.  It simply does not



16 correspond.  The intent of the legislature is clear, these



17 devices are not allowed to be used or operated in the state



18 of South Carolina, if they are used for gambling.  



19 We believe that the intent of the legislature controls. 



20 We believe the binding jurisprudence controls, and we think



21 the magistrate just did not follow either.  And we believe



22 that mandates reversal, and that we would ask that Your Honor



23 reverse the trial court, order the forfeiture and destruction



24 of the machine again, obviously illegal payouts.  



25 The magistrate found obviously illegal payouts.  It
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1 simply can't also be a non-payout pin table at the same time. 



2 And so incorporating the arguments that we made in our trial



3 brief, we would ask that Your Honor reverse the trial court,



4 uphold the original order of destruction, which is, of



5 course, based on the application of 12-21-2710, and that you



6 order the forfeiture and destruction of this machine.  Thank



7 you.  



8 THE COURT:  Thank you, sir.  Mr. Griffin?



9 MR. GRIFFIN:   Yeah.  Good morning, Your Honor.  I agree



10 completely with Mr. Whitsett's analysis of what the question



11 is.  And the question is, if you take the machine, which



12 doesn't -- it's a non-payout pin table machine, which is



13 exempt from the statute, and I'm going to show you that in a



14 minute.  



15 And someone takes that machine and pays cash on it from



16 behind the bar -- behind the counter, does that make that



17 machine a payout machine, subject to seizure and forfeiture? 



18 That is the question.  



19 And that's the question that Magistrates Bloom, a



20 trained lawyer, a scholar, in many respects, answered in a 40



21 page order.  I'm going to answer it in four pages today, but



22 he goes through an exhaustive -- and sometimes exhausting,



23 analysis of the development of the gambling laws, the machine



24 laws, and brings them up to date.  



25 I left US Attorney's office in January of 1995, right
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1 before then, there was a video game machine night that had



2 been passed and again, a local option, -- there was a local



3 option vote, that's how I first got introduced to this



4 industry.  



5 I was retained to challenge whether you could do local



6 option in the state of South Carolina.  But -- but the



7 impetus of the video game machines act in 1994, Your Honor,



8 was -- was a criminal case, State v Blackman, which in the



9 gambling statutes, there was an exemption for payouts for



10 free games of earn, or one on a machine.  



11 And Mr. Blackman was prosecuted for gambling, and the



12 Supreme Court analyzed that, that exemption said, no, that



13 doesn't violate a gambling statute.  So off we go with the



14 experiment of video poker in South Carolina, which we started



15 with local option.  



16 We then -- that -- there was a new statute that,



17 frankly, went to a statewide option.  The Supreme Court threw



18 that out.  And the -- and what -- what ultimately happened



19 was, we went back to pre Blackman.  



20 We went back to pre Blackman.  And -- which is -- and



21 they -- they took out the exemption for -- from the gambling



22 statute for paying off on the video games or any kind of



23 game.  So that is illegal.  



24 That's illegal conduct.  Now, Your Honor, I have a short



25 PowerPoint that I would like to do, if I can share this, --
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1 share my webinar window.  So let me pull this up.  Can you



2 see that, Your Honor?  I don't mean to ---



3 THE COURT:  No, you're actually sharing ---



4 MR. GRIFFIN:  Uh oh.



5 THE COURT:  Your whole screen.  



6 MR. GRIFFIN:  Okay.  Let me go back to share, then.



7 THE COURT:  I've never shared my screen.  I can't tell



8 you how to do it, but what I'm seeing is the whole WebEx



9 screen, I guess, as you see it, rather than your PowerPoint.



10 MR. GRIFFIN:  How about now?



11 THE COURT:  Yes, there it is.



12 MR. GRIFFIN:  Great.  So this is my PowerPoint.  And the



13 question that -- I agree with Mr. Whitsett, he's a good



14 friend of mine, he's a great lawyer, and doing a fine job



15 arguing this case, which is, unfortunately for him, a losing



16 case.  



17 But the question is, does the in-line pin table game



18 become a payout game subject to compensation -- confiscation,



19 when the owner, -- excuse me, when the owner of the location



20 where the machine is being operated, makes payouts or free



21 games from behind the counter.  



22 Magistrates Bloom in his 40 page order, answered this



23 question correctly, and the answer is, in-line pin table game



24 is not subject to confiscation just because it's used in



25 violation of the gambling statute.  
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1 So you start with how this machine -- machine was



2 seized, and what brought us to Magistrate's court.  And that



3 is Section 12-21-2712, which says, any machine, board, or



4 other device prohibited by 12-21-2710, must be seized by any



5 law enforcement officer, and at once, taken before any



6 Magistrate of the county, in which the machine, board, or



7 devices was seized, you shall immediately examine it, and if



8 satisfied that it is in violation of 12-21-2710 or any other



9 law of the state, direct that it be immediately destroyed.   



10 So that's what happened.  SLED picked up this machine, they



11 were in a location, they believed they had evidence of cash



12 payouts on the machine, and they took it to the magistrate,



13 and the magistrate issued a preliminary order of seizure and



14 destruction.  



15 My client, -- we filed a post-seizure hearing, which



16 we're entitled to.  And the position we take is, this machine



17 is an in-line pin game machine, which is not prohibited by 



18 12-21-2710, regardless of its use.  



19 And we'll get there.  So 12-21-2710 is a -- is a -- is a



20 pretty wordy statute, and it -- and up until the "but"



21 clause, -- the "B U T" clause, it outlaws just about



22 everything that can be used for gambling in South Carolina,



23 any video game machine with a free play feature operated by



24 slot, or any other device operated by slot, which is



25 deposited in coin, blackjack, keno, lotto, bingo, perhaps, or
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1 any machine or device licensed, pursuant to 12-21-2710, and



2 used for gambling, etcetera, etcetera, etcetera, goes on.   



3 But then, the operative clause for this case is, -- but the



4 provisions of this section, -- and this is Section 2710, do



5 not extend to coin operated, non-payout pin tables, 



6 in-line pin games, and then it goes on.  



7 Your Honor, we agree -- we made factual stipulations in



8 this case, and the factual stipulations essentially, make



9 this an agreed upon in-line pin table game.  Now, the



10 question is, payouts, and it's stipulated that -- that the



11 machine itself, doesn't spit out cash, doesn't spit out



12 payouts.  



13 And the tickets that he's referring to and the record,



14 you'll see, they say, have -- have no cash value, only for



15 free games.  And then the agreements with the location



16 operator says, do not pay off.  And so the -- it is -- it



17 doesn't spit out any cash.  



18 THE COURT:  Okay.  Let me ask, this is just a standard,



19 like, pinball machine?



20 MR. GRIFFIN:  Yes, ma'am.  It is a (indiscernible).



21 THE COURT:  Yeah.  Where you can hit it with your hip,



22 and press -- buttons, and try to ---



23 MR. GRIFFIN:  Yeah.



24 THE COURT:  --- manipulate -- okay. 



25 MR. GRIFFIN:  Exactly.  And it's a game of skill,
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1 frankly.  It's a mechanical pinball game played on a sloping



2 table.  The player can alter the course and the direction of



3 the ball by actuating levers, you know, flippers, Pinball



4 Wizard kind of stuff.  And then ---



5 THE COURT:  Let me ask this.



6 MR. GRIFFIN:  Sure.



7 THE COURT:  Yeah, let me ask this, so -- because I



8 sometimes feel better in analogies.  So if I go to 



9 Dave & Buster's, -- and I don't know, -- I mean, they've got



10 video games, I don't know if they have pinball machines, and



11 I don't know if those machines spit out tickets, but several



12 of the games there do, right?  



13 Skee-Ball and things like that.  They give you tickets,



14 which you go and exchange for a stuffed animal, a whistle, or



15 whatever they do in 2024.  I'm naming things that happened in



16 1985, probably, but -- but you exchange those for things of



17 value.  



18 MR. GRIFFIN:  Yes, you do.



19 THE COURT:  Is -- is this that scenario, except I'm



20 taking my tickets to the counter, and for each ticket,



21 they're giving me $1?  A $1 bill?  



22 MR. GRIFFIN:  Well, that's not the purpose of the



23 tickets.  The tickets are for purposes of just, you know,



24 allowing the patron to come back later and play free games. 



25 But in this situation, the way the machine is set up is,











20



1 they're not permitted to redeem it for anything.  



2 But for Dave & Buster's, Skee-Ball is a perfect example. 



3 The -- the way you get Skee-Ball out from under 12-21-2710



4 is, it's not a video game machine, it's -- it is -- it's a



5 game of skill, so it doesn't fall into the category of game



6 of chance.  



7 Now, -- now, -- now, -- frankly, we could have had a



8 hearing on this to determine whether this is a game of skill,



9 and it is a game of skill as stipulated, because the last



10 stipulated fact here says, "The player can affect the outcome



11 of the game"  



12 And -- and so it's -- it's a pinball game, just as you



13 would see at David & Buster's.  And -- and the -- something



14 popped up here.  I'm sorry, Your Honor.  The outcome depends



15 on the player shooting a metal pinball into a particular



16 divot.  



17 It has flippers so that the player can operate it by



18 hitting the pinball into the game.  The player can bump the



19 machine to affect the play of the pinball without tilting the



20 game.  This is an old school game.  



21 This is -- this is what we saw in, you know, pre video



22 poker days.  This is a big, heavy pinball machine, and there



23 are photos of it in the -- in Magistrates Bloom's return.  



24 So -- and as such, it -- it doesn't -- on all this -- all



25 this, 2710, outlining everything in the world.  
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1 But the provisions of this section do not apply to coin



2 operated, non-payout pin tables -- in-line games.  So 



3 then -- then we -- then we come to the ultimate question, by



4 paying out behind the counter, does it make it a payout



5 machine rather than non-payout machine?  



6 And as Magistrates Bloom found, -- and this question was



7 answered -- pre video poker statutes.  It is Alexander



8 Amusement Company versus The State of South Carolina, and it



9 is spot on.  



10 And it controls the ruling in this case, by 



11 Magistrates Bloom and by Your Honor.  And in this -- in the



12 Alexander Amusement case, the Supreme Court said, "Coin



13 operated, non payout pin tables with free play features could



14 not be confiscated and destroyed by the state where such



15 pinball tables were specifically exempt by statute, although



16 business establishments leasing them, operated them as



17 gambling devices by paying players for the free games won."  



18 Same thing that happened here.  



19 Now, is the statue different?  This is language from the



20 opinion, Your Honor, and the exemption is identical.  It



21 says, -- and statute numbers are different in this section,



22 5-621, but it says "It makes it unlawful to keep all the



23 machines, etcetera, games of chance."  



24 And that says, "But specifically exempts from such



25 prohibition, coin operated, non-payout pin tables." 
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1 Alexander Amusement versus South Carolina.  The question was,



2 is it a non-payout pin table when the guy behind the counter



3 takes cash on it?  



4 And the answer by the state Supreme Court, which has



5 never been overturned, which -- which applies today is, that



6 the machine itself is not subject to confiscation.  "The use



7 for any such machine for actual gambling might support a



8 transaction to charge a person with gambling, but the machine



9 cannot be seized."



10 THE COURT:  So that -- so -- right -- so you're -- I



11 mean, going back to -- I keep using Skee-Ball just because



12 that's easy, right?  So you're saying that, yeah, 



13 Dave & Buster's, it spits out tickets.  



14 Those tickets are for some other purpose, whatever you



15 can get free games or toys or whatever it is, I don't know. 



16 But if someone at the front desk decides that they're going



17 to give $1 per ticket, that's illegal conduct, but does not



18 make the machine itself an illegal contraband, seizeable,



19 subject to destruction machine.  



20 MR. GRIFFIN:  100 percent.  That's exactly right.



21 THE COURT:  Got it.  



22 MR. GRIFFIN:  And the three of us are at 



23 Dave & Buster's, you're excellent at Skee-Ball, and 



24 Mr. Whitsett and I decided to bet on whether you can break



25 100, that, -- you know, -- we -- you know, we may go to jail
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1 for gambling, but nothing -- that Skee-Ball machine is still



2 sitting there.  



3 Same thing with pool tables.  Same thing with, you know,



4 any other class two machine.  Anybody can gamble on the



5 outcome.  But that doesn't make the machine illegal, subject



6 to seizure under 12-21-2712.  



7 And that -- that is the question.  Now, what was not



8 present in the Alexander Amusement case, is a subsequent



9 statute that's on the books today, and -- and that is 



10 12-27-20 -- 12-21-2721.  



11 And it says just what we talked about, coin operating



12 machines or devices licensed, pursuant to 12-21-2720, which



13 is what this machine is licensed.  It's class two under 



14 12-21-2720, and I set that out for my brief, are not subject



15 to confiscation under 12-21-2712, which is how this machine



16 was seized, due to any violations of -- and these are the



17 gambling statute, just what we talked about.  



18 Now, understand, SLED wants -- wants the law to be



19 different.  They don't want this machine to be exempted from



20 12-21-2710, but it is.  And so their beef is with the



21 legislature, not with Magistrates Bloom, not with me.  



22 But the law is crystal clear, Your Honor.  And -- and



23 like, I think that's four pages.  I told you I could do that



24 in 4 pages, not 40.  But -- but it is -- this is a



25 straightforward statutory analysis.  
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1 Now, honestly, I looked to see if there are forfeiture



2 statutes for -- for gambling in South Carolina, just because



3 you -- if you charge someone with gambling, do you get the



4 forfeit, you know, stuff?  I haven't found it.  



5 Maybe there should be.  There are a lot of federal



6 statutes that will pick it up.  I haven't seen anything in



7 the state of South Carolina.  But that's not what happened



8 here.  



9 What happened here is, they -- they -- they seized it



10 under 12-21-2712, which is -- it's device illegal, per se,



11 but called it violated, 12-21-2710, which we know is a carve



12 out.  



13 12-21-2710 doesn't apply to this because it's a 



14 non-payout pin table machine, meaning it doesn't spit out



15 cash.  And -- and then, -- you know, -- but -- but they want



16 to make it a payout machine, because the guy behind the



17 counter paid out.  



18 And Alexander v State says, that doesn't make it a



19 payout machine, period.  End of story.  Not only that, --



20 well, 21 -- 2721 says you can't confiscate it because the guy



21 behind the counter gives a cash payout.  That's -- that's our



22 argument.  Happy to answer any further questions.



23 THE COURT:  No, I think I understand it.  Happy to hear



24 from Mr. Whitsett.



25 MR. WHITSETT:  Thank you, Your Honor.  Briefly, -- and I
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1 do think I'm going to try and share my screen just to 



2 show -- just -- it's not, -- take a little disagreement. 



3 It's not a traditional pinball machine that you would see at



4 some of those things.  



5 And I do think, looking at the machine, it is -- it is



6 different in terms of what we're talking about.  All right. 



7 Does that show the -- do you see the photograph?  The --



8 okay.  



9 So this is from the magistrate's return.  This is on



10 page 48 of the magistrate's return, and it's black and white. 



11 I'm sorry about the quality of it.  But this is the backdrop



12 that you see on the -- on the device.  



13 And you'll see there's nine -- there's different games



14 that the player selects, but all of them ultimately bring you



15 to a similar screening here, where you see all the numbers,



16 you know, the -- the random numbers up on the backdrop.  



17 So these are just the different games.  You can see



18 they're all similar in style.  And then the field itself is



19 not what you traditionally see on a pinball machine, where



20 you're playing and bouncing and doing all these things.  



21 All of the fields have all the different numbers.  The



22 numbers then correspond to the bingo card.  So I mean, it's



23 really more akin to an electronic bingo style game, in that



24 you use a plunger, it goes into the hole, it lines up here.  



25 You're trying to fill out the bingo card, similarly.  So it's
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1 not truly a traditional pinball machine in its, -- you know,



2 sort of application and scope.  We certainly -- use a



3 plunger, you should send the ball, you can bump it.  



4 There are flippers, and you're trying to get it in a



5 hole.  You know, I'll touch on the skill arguments in a



6 moment, because ultimately, -- there -- you also -- this free



7 play -- the tickets, I submit, you cannot insert the tickets



8 into the device to play them.  



9 The device is played solely by the operation of money. 



10 So these -- this idea of the free play ticket, it doesn't go



11 back in the machine.  You take the ticket, you take it to the



12 bar, and it's paid.  



13 It's not $1 per ticket, it's based on the winning.  It's



14 based on the amount that you get.  And we had, you know,



15 hundreds of dollars put into this machine, and, you know,



16 1000s of dollars paid out on it.  



17 So this isn't your traditional, you know, kiddie prize



18 type analysis here, I would argue that skill versus chance



19 doesn't matter.  The law in South Carolina from the Mount



20 Pleasant (indiscernible) case, says unequivocally, the skill



21 chance ratio does not matter.  



22 It says, is there a wager?  Are you putting money in for



23 the chance to win more money?  The answer to that question is



24 unequivocally, yes, people put money into this machine for



25 the chance to win money.  
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1 That takes the skilled chance argument out of it.  If it



2 is used for gambling, people put money in, people make wagers



3 on it, it is illegal.  We directly quoted the Supreme Court



4 opinion that makes that distinction, and that says "The



5 definition of gambling in South Carolina includes games in



6 which skill outweighs chance.  If you have a wager, money put



7 in for the chance to win more money, it is illegal."  So



8 again, I don't think that argument in the skill context,



9 ultimately holds.



10 THE COURT:  So then you would argue, if Dave & Buster's



11 starts to give $1 per ticket for the Skee-Ball tickets, then



12 the Skee-Ball machine is now illegal and can be seized and



13 destroyed?



14 MR. WHITSETT:  If the machine is used for gambling in



15 that context.  If I put money into the Skee-Ball machine for



16 the chance to win money for the play of the Skee-Ball



17 machine, I believe that renders it illegal.



18 THE COURT:  Even if that's the same machine that's



19 sitting at transmission arcade, and it -- the mechanism's the



20 same, it works the same, it spits out tickets just



21 transmission arcade says, "Okay.  Good.  Your top winner of



22 the night.  We'll put your name up on the board, rather than



23 giving you something in exchange for your tickets."  



24 The person with the most tickets that night gets a free



25 beer, or they're queen of the restaurant, or whatever, or
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1 king of the restaurant versus -- but it's the same machine,



2 one of them is an illegal, seizeable machine, and the other



3 is not?



4 MR. WHITSETT:  I think the critical difference that



5 we're talking about here, is cash payouts.  Because the basis



6 of the law, is cash payouts.  And we're -- in this machine,



7 we have cash payouts.  So I don't know that that's a -- the



8 exact analogy that we're talking about, because ---



9 THE COURT:  It is.



10 MR. WHITSETT:  --- ultimately to prohibit these cash



11 payouts, and that's -- that's what we're talking about, and



12 that's what we have.  



13 THE COURT:  But I think the analogy is closer -- close



14 to being on point, because no one's saying that this machine



15 in question spits out dollar bills.  It's not like an ATM



16 where you're getting cash.  



17 You are, in fact, getting a ticket, right?  And that



18 ticket has a value -- and it may print on one ticket.  And



19 frankly, nowadays, I keep talking about these tickets that



20 Dave & Buster's -- nowadays, they don't give you individual



21 tickets where you count them up and see how many you have.   



22 It's -- it's actually a credit on your electronic card that



23 you use, right?  So you get one thing that has value,



24 depending on how the game was played, what your results were



25 in the game.  So is the difference, not in what happens with
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1 that payout, so to speak, whether it's translated into cash,



2 or translated into something else, or translated into



3 nothing?



4 MR. WHITSETT:  I mean, I would take the position that



5 any payout for the play of the device, renders it illegal. 



6 And in this case, we're talking about cash payouts.  And so



7 we don't even have to go to a kiddie prize analysis or an



8 amusement analysis.  



9 It's -- we're talking about and dealing with cash



10 payments.  So I mean, I do think that puts this device



11 squarely in the intent of what the legislature was seeking to



12 prohibit, because we have cash payouts.  



13 So, I mean, we're not dealing with the other context. 



14 We can certainly argue them all day, and I do think the law



15 was designed to protect against a lot of that.  And there's



16 some old historical cases talking about the amusement is a



17 prize that would sufficiently make a device illegal.  



18 But we're not talking about that.  We're talking about



19 cash prizes.  The intent of the legislature when passing



20 these statutes, was to eliminate cash payouts.  We get there



21 in this context by not only having the ability to charge, you



22 know, with -- with -- with criminal conduct, but the



23 deterrent effect of forfeiture and destruction of these



24 machines justifies the -- sort of the analysis.  And that's



25 what we're talking about, and that's what I think,
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1 ultimately, the legislature intended with the application of



2 these statutes.  



3 MR. GRIFFIN:  Your Honor, that -- the answer to this



4 case is -- is Alexander versus State.  That -- that is



5 (indiscernible).  And it's also in 12-21-2720.  Mr. Whitsett



6 keeps -- the (indiscernible) case -- the question there 



7 is -- is Texas Hold'em a game of skill or game of chance, and



8 the Supreme Court, it doesn't matter if you're wagering on



9 it.  



10 It's a wager.  But that's a card game, and it's whether



11 that violates the gambling statutes.  You don't have to



12 determine what violating the gambling statutes



13 (indiscernible).  We have Alexander, 12-21-2721, which says



14 that doesn't make it illegal to possess.  



15 And so -- and you can't seize it up -- you can't seize



16 it.  Under Mr. Whitsett's argument today, we would not have



17 the golf tournament.  We wouldn't have the Darlington 500. 



18 We wouldn't have -- you know, we wouldn't have the Camden



19 (indiscernible).  I mean, that's not the law.



20 MR. WHITSETT:  And obviously, I -- there's no devices



21 used in that.  These are coin operated machines and devices. 



22 That is the breadth and scope of 12-21-2710, that's what



23 we're talking about.  



24 That's what we're dealing with in this context.  And



25 we're dealing with the legislative intent behind the passage
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1 of 12-21-2710.  And the amendments in 1999.  And so, you



2 know, to say that this is going to affect Darlington or a



3 golf tournament or something, I mean, that's simply just not



4 -- you can't use 2710 to get there.  



5 And maybe nor, is that even, you know, sort of the same. 



6 I do want to touch on Chimento, because Chimento said "The



7 statutory definition of the word "gambling" in South



8 Carolina, includes games."  



9 So the statutory definition of the word gambling, which



10 is the word in 2710, devices licensed, pursuant to 2720 and



11 used for gambling.  It's the same word that the Supreme Court



12 said to analyze and to include this.  



13 So I mean, we think when you put money into a device for



14 the chance to win money, and we do get paid money, that



15 renders the device itself illegal and subject to forfeiture



16 and confiscation in South Carolina.



17 MR. GRIFFIN:  Except in-line pin games.  Pin tables are



18 carved out in (indiscernible).



19 MR. WHITSETT:  Non payout, but again, obvious illegal



20 payouts.  



21 MR. GRIFFIN:  We're back to the question that



22 (indiscernible) this issue.  



23 THE COURT:  Okay.



24 MR. GRIFFIN:  And he hasn't really explained why



25 Alexander versus State doesn't control, but it does.
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1 MR. WHITSETT:  It was enacted was -- it was a decision



2 that predated the 1999 amendments, and we have the specific



3 language in there.  So I think the legislative intent with



4 the passage goes -- that law controls.



5 THE COURT:  All right, folks.  This is one that I'm



6 going to take under advisement.  I must admit, I did not read



7 the file in it's entirety, prior to today.  Probably because



8 I didn't look at my docket, and typically, you know, appeals,



9 I can sort of do them on the fly, but I had no idea there was



10 a 40 page order from the Magistrate in this case that needed



11 to be read, and I certainly couldn't do that while you all



12 are were talking.  But I think I understand the arguments. 



13 I'm going to read the order and your briefs, of course, and



14 I'll let you know something in writing.



15 MR. GRIFFIN:  Thank you.



16 MR. WHITSETT:  Thank you, Your Honor.



17
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Dear Court of Appeals:
 
Enclosed for filing is an extension request by Appellant in the above matter.  Please note
that I have copied this correspondence to opposing counsel.

Regards,
Adam L. Whitsett
 
Adam L. Whitsett
General Counsel
South Carolina Law Enforcement Division
Office: (803) 896-0647
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