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STATE OF SOUTH CAROLINA

) "IN THE5Ct(—)URT OF COMMON PLEAS
. A , | 510 JUDICIAL CIRCUIT
county oF GREEMVILLE ; |
| ) o GASENO; L.cp-23 - (4O0
il j 24 i
v__/ l
17 C36 175 Abion, Aéé&c:d e9. Thrc ) . MOTION AND ORDER INF ORMATION
Plamuff r) . 5 - FORM AND COVERSHEET
vs. f-f; 9 AN
—— L ) '
Jexoh 10 Bishon )
' " Defendant. ) :
Plaintiff's Attorney: Konatd 6. ract DA, Defendant’s Attorney:
,BarNo.q(, 5~ ,1 Bar No.
Address ZO0U Ar0 AR~ S Address:
G'\t(s( $C TSL SO |
Phone§ 72 -6kafax M)_j' [y Phone: Fax
E-mail: Other: E-mail: Other:

MOTION HEARING REQUESTED (attach written motlon and complete SECTIONS I and III)
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Informatlon
Nature of Motion:

Estimated Time Needed: Court Reporter Needed LIYES[]NO

SECTJON H: MOthﬂ/O rder Type
[JWritten motion attached

XIForm Motion/Order * ‘
I hereby move for relief or court as set forth in the attached proposed order.

!
R | _ﬁé Y /
Signature of Aftornby fof \JPlaintiff /[ | Deféndant Date submitted

" SECTION III: Motion Fee
[:I PAID AMOUNT: $
] EXEMPT: (J Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
(] Indigent Status [ ] State Agency| ,v Indigent Party
[J Sexually Violent Predator Act [ ]Post-Conviction Relief
(] Motion for Stay in Bankruptcy
] Motion for Publication O Motlon for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request; of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:

JUDGE’S SECTION |
] Motion Fee to be paid upon filing of the attached JUDG:E CODE

order. |

[ ] Other: Date: |
CLERK'’S VERIFICATION

Collected by: Date Filed: |

{J MOTION FEE COLLECTED: $

(] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASENO. |

—— COUNEY-OFGREENVILLE ) | 2011-CP-23- Lo4Co

Transportation Associates, Inc., )

) 1 =3

PETITIONER ) o

S ) -

. 3

) -

U

Joseph T. Bishop, ) - o

RESPONDENT ) - o

) ‘

| |
TO THE RESPONDENT ABOVE NAMED: |

YOU ARE HEREBY SUMMONED and requirc%,d to answer the Petition in this action, a

copy of which is hereby served upon you, and to serve a f(-'opy of your Answer to the said Petition

on the subscriber at his office at 200 North Main Stre:et, Greer, South Carolina, 2950, within

thirty (30) days after service thereof, exclusive ofhe|day of such seryice, and if you fail to

dgrr;lent by default will be rendered against

—

answer the Complaint within the time aforesai

you for the relief demanded in the Petition.

o [

Ronal\(GkB/vﬁ\Q@, PIA.
Attorney for Plaintiff
P. O. Box 450 ;
Greer, SC 29652 1

|

Greer, éfouth Carolina : J
1 -~ ,,Z 2 , 2011 1




STATE OF SOUTH CAROLINA )

IN THE COFRT OF COMMON PLEAS
CASENO. 3011-CP-23- ({00

e s A A e A e @ e R P S e

|

i

Transportation Associates, Inc., ) |
) PETITION AND RULE TO
PETITIONER ) SHOW CAUSE,
VS ) |
Joseph T. Bishop, ) 7
RESPONDENT ) o
) -
U
‘ D
The Petitioner, through its attorney, would respectfully show unto the Couft
1. That the Petitioner is a duly organized corporati;cn under the laws of the State of South
I
Carolina.
| 1
2. Upon information and belief, the Respondent isia citizen and resident of the County of

t
[

Greenville, State of South Carolina.

3. That on August 31, 1992, the Respondent herein ¢
!
|
V

real estate located in Greenville County The deed’

onveyed title to the Petitioner to certain

was recorded in the ROD Office for

Greenville County on September 1, 1992 in Book 1{90, Page 406. A copy of said deed is

attached hereto as Petitioner's Exhibit A and made a part!

l
4, In addition to the above referred to real estate, tt

access to Sou

right-of-way providing the Petitioner with
T

hereof.
e Respondent conveyed the Petitioner a

ith Carolina Highway 14 suitable for the
_____ e T

use of commercial vehicles of all types over the road

o - mmEe e e

~ Book 23-0, Page 6 and deswnated as “Katelme Way (Pr

-

vay shown the the plat recorded_m Plat

- e

1vate Drwe)




5. That the Respondent has obstructed said right-of-way by the placement of concrete

blocks resulting in commercial vehicles having a difficult time safely accessing the said right-of-

way and causing several accidents.
6. That the Petitioner is informed and believes that the Respondent should show caﬁse as to
why this Court should not issue its Order requiring said|Respondent to remove the obstacle to
Petitioner's access and right-of-way and compensate Petitioner for any and all damages resulting
from said obstruction of right-of-way.

WHEREFORE, Petitioner prays that this Court issue its Order requiring Respondent to
remove the obstacle to Petitioner's legal right-of-way and compensate Petitioner for any damages

resulting from said obstruction.

BY:

Ronald G.\Bfice
Attorney for Petitioner
200 N. Main Street
Greer, SC 29650
864-877-0207

?" L(D ,2011




2011-CP-23- O

3

i
STATE OF SOUTH CAROLINA ) ’
) VERIFI|CATION
)

IR

COUNTY OF GREENVILEE

Lt e o

foregoing action; and that

PERSONALLY appeared before me,

being first duly sworn, deposes and says: That he is the attorney in the

dge true as based on the facts supplied

the matters contained therein are to the best of his knowle

by the Plaintiff.

17

R

b

{

P, 0. Box 450

Greer, SC 929652
Telephone:| 864- 877-0207
Fax: 864-877-5643

10 d'L¢

SWORN TO and subscribed before me

this _;_/& day of e f_, ,2011

My Commission Expires|@ -3 (- 2 ¢S




ige 1 of .2)

[ S et

P . N R e b
I )
]

. /7
. ( -, w-nlégﬁue'éw/
J*, A
N “7 1 * Granteo’s Address: 1879 South Bighvay .14
(\ o7 ‘e Greex, BC 29662 '
)
N sears o7 soora cagRTE 110 26 B "Wogrms vo paas mevae
AN COOUFY OF GREEIVILER i 3 {+NKERSLEY ‘ ‘ '
KoM ALL EX BY teedrPREsENTS, that JosaPE T. BIsBOP (hereinafter reforred S M
to as *Grantor®), in consideration of rour Rundred ¥ineteen thousard TwO od

¥inety and WO/100 pollars ($419,290.00), the receipt of which i bor:obfy
acknovlsdged, has granted, bargained, sold and released, and by these presents
does grant, bargiin, sell and roloase unto TRARSPORTATION ASSOCIATYS, INC.
(berainafter referred to as "Grantee®), its successors and assigns forevert

ALL that pisce, parcel or lot of land in Chick Spricqe fownship, Oocaty of
located cear the City of Creer, Bawr $.C.

7,3 and 400 plat entitlad *Survey for
Service Trazsport, 1nc.®, prepared by Freelasd-Clizkscales slaswccistes, Iac., dated
Aoges cded ln the maC Offlce for Groeas 1le Coanty, 13 ]
Carolina, of svea date end simaltazscusly Perewith ia Plat Book, 3-(at Poge .
mnvmm—mmw.mmmu-mum Tooo. Yor & more
particular description, referecce is haredy mada to salid plat, ulg_gu_ngnl_’r,ub&-ﬂl
way providing access to $.C. Highvay 14 soitable for the use of Sommerc Tehicles
2 $]

AVE} -

A

uIS is tha a portioca of tte 1dentical property coavered to Rortg rarein aeed ¢

of Thelax Tarmer by Attorsey in Fact Lddie Lee P. masters catad April 3, 1973, and !

recorced ia the B Offlce tor Greanville Cocuty. Soath Carglins, oo Eay o, 1973, at

12131 p-m., io Dead Book 974 at page 1573 the 1deaticsl property <o

Woctgagor-berein by deed of ¥ickie ¥. Norvis dated Septamber 23, 1974, and !

in the XNC Office. {or Creecvlille County, South Carclina, oo Segtember 24, 1974, at |
e v

L5

I

B
BE
i
g

3153 p.m., i Dwed BooX 1007 at Peca218; aad the identlcal

BOrtgagoex m-m,nwo:wmu dated April 7, 1388, sad 1 {a e WC
office for Cresuville Coaaty, soath Carolluix, oo soril . 1988, at 4178 p.&R., 1B Deed
scok 1121 at Pege 593, :

LIS conversnce Ls mada subjact ta any restrlctiocs, reservatioas, roaing ordizances,
rights of Wiy of eassmmats that may sppesr of record, co the recorded plat(s) or oa
ths premises

togsther with all and sinqular the rights, bers, bareaditamants _md
a) nances to said premises belonging or in any wvise ipcident or appertaining:
to have and to bold all and singular the premises befors menticoed unto Grantee,
and Grantee’s successors and assigns, forever. and, Grantor does bareby bind
nizself and iy heirs, saccessors, eyecutors aod administrators to warrant and
forever defend sll and singular said presises unto Grantee and Grantée’s
soccessors and assigns and against every persoa wvhossoever lawfully claining or
to claim the sams or any part thereof. !

%./ ,,2(1,')‘_.5‘ - .3——/-/é"/

)/ - 208 -

q672 10-6 /f70 ) R0 =2
ra

. |
AN
WITSESS the Grantor‘s hand and seal this 3lst|day of Aaqust, 1992.

SIGNID, SEALED ASD DELIVERED s f
- PRES

- £ SRR "
. ‘ﬁ:\DO:"h‘E.-Y:‘Q\

- . > B8 ~J5’r“);’|‘- e0.7 l‘;

| STaSTATECE SCUTH (ARG

. 15!‘-.:-'- CITTINS TS X QoM o Ut
St qY COCUMENTAPT
q SIaMP L -P 1 of 2-
3 ;:‘ Tax 999.99“,_: 290 1O

7 . L 4




lage 2 of 2)

-~ -

~

L LT TRy

|
STATK CF SOUYH CARCZIAA )
COUNYY 02 GREXIVILLE ;

PERSOMALLY appeared the undarsigned witness and mu

1231490407

1de oath that (o)he sav

the vithin nzmed JOSEPR T. BISBOP, Grantor aiqn, scal and ao his act and deed

deliver the wvithin written Deed and that (s)ho, vith the o
abovo, witnessed the sxocution therasof.

thar witnogs subscribad

8WNan 70 bofore me this
9

| = L /A_}i |

61653

FILED FOR RECORD IN GREENVILLE

COUNTY SC RMC

OFFICE AT 10:26 AM

10702792 RECORIED IN DEED
800K 16490 PAGE 0406

00C 3 92061653

\ -Page 2 of 2-
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) CASE NO.
COUNTY OF GREENVILLE )

Transportation Associates, Inc.,

PETITIONER
VS

Joseph T. Bishop,
RESPONDENT

vvvvvvvv

Now, therefore, upon reading and filing of

Ronald G. Bruce, attorney for the Petitioner,

2011-CP-23- .| 0O

the within Petitipn and upon motion of

IT IS ORDERED THAT Joseph T. Bishop or an

y heir or assign, do show cause before

the undersigned on the 24" dayof __ October , 2011, at _{] *30AMo'clock

Or as soon thereafter as counsel may be heard

prayed for in its Petition which is attached hereto.

as to why it should not grant the relief

IT IS FURTHER ORDERED service of the Petition and Rule to Show Cause be made

by the Sheriff, his deputy, or by any other person not less

than eighteen (18) years of age, that is

not an attorney in or a party to the action, pursuant to Rule 4, Sourh Carolina Rules of Civil

Procedure, and it is to be served on Joseph T. Bishop.

J

| » >

Judge. Court

4/pc7‘— ,2011

of Common Pleas'

— L




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)y of S5 NO|2011-CP-23-6400

I ArT

COUNTY OF GREENVILLES!

LED
n

I F
P
i

2

Transportation Associates, Inc.,; N
“ANSWER TO PETITION AND

PETITIONER RULE TO SHOW CAUSE

VS
Joseph T. Bishop,

RESPONDENT

In the above case, the Respondent pleas as follow

(2]

1. Respondent has no knowledge as to whether the Petitioner is a duly organized corporation
under the laws of the State of South Carolina.
2. The Respondent is a citizen and resident of the Co unty of Greenville, State of South

Carolina.

|98

~ That on August 31, 1992 the Respondent did convey to the Petitioner céftain real estate
located in Greenville County as recorded in the ROD Office for Greenville County on
September 1, 1992 in Book 1490, Page 406.
4. That in addition to the above-referred to real estate, the Responden;t did convey to the
Petitioner a right-of way-providing the Petitioner with access to Soquth Carolina Highway
14 suitable for the use of commercial vehicles of all types (with rulf)ber tires only) over
the roadway shown on the plat recorded in Plat Book 23-0, Page 6,'and designated as
“Katelin Way (private drive)”.

5. That Respondent has placed concrete blocks beside the right-of-way not on the right-of-




way, to prevent commercial vehicles from cominfzg off the right-of-way and onto
Respondent’; property causing damage to said property (see attac}Exed photos and
drawing). Respondent has tried on several occasijons to get the Hiéhway Department to
widen the drive onto the right-of-way. However, Highway Department states the present -
drive is a standard drive and cannot be widened at their expense.
6. That Respondent believes he has the right to protect his property frsom damage by placing
the concrete blocks beside the right-of-way which' in no way obstructs the Petitioner’s
access and right-of-way. | ;

WHEREFORE, Respondent prays that this Court issue its Order dénying the Petitioner’s
|

request to have Respondent remove the concrete blocks.

BY:

H T. ﬁlshop, Respondent ~
Wolfe Rd
Greer SC 29650

864-877-9760

October 21, 2011




STATE OF SOUTH CAROLINA )

) VERIFICATION

COUNTY OF GREENVILLE )

PERSONALLY appeared before me, Joseph T. Bi

deposes and says that he is the Respondent in the foregoi

in the Answer to the Petition and Rule to Show Cause ar¢

W*’/W
@eph T\)Blshop, Respondent

214 Wolfe Rd

Greer SC 29650

864-877-9760

SWORN TO and subscribed before me this
2/ day of October, 2011.

o Qé/ o2/

NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires: 04/07/2019

ishop, who being first duly sworn,

ng action and that the matters contained

¢ to the best of his knowledge true.

11
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STATE OF SOUTH CAROLINA: . &9l Ain

COUNTY OF GREENVILLE 1n1] )
[N THE COURT OF COMMON pLEAS

u
i
+

" Transportation Associa

0 Jury VERDICT., This action came befo’re the cc
- - rendered,
[J DpEcision BYTHE COURT.  This action came tq

adecision rendered.

ACTION DISMISSED (CHECK R

-g P 2:3:2

e

e B4
JUDGMENT IN A CIVIL CA%&;&_
! {’f’l_ N o j
CASENO: 2011cP230640p <2, &f
A

tes Inc v&. Joseph T Bisljop

urt for a trial byjﬁry. The issues have been tried and a verdict

trial or hearing before the court, The issues have been tried or he

B

EASON): L1 Rule 12(b), SCReP; s URuledi(a),
~ SCRCP (Vol. Nonsuit); [ Rule 43(k), Screp (Settled), [J Other: ‘
_ / : .
0 AcTion STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; (N Bankruptcy:
O Binding arbitratjon, subject to right to restore to confirm, vacate or modify arbitration award,
(] Other: | L '
0 DISPOSITION OF APPEAL TO THE CIRCUIT COUIRT (CHECK APPLICABLE BOX):
' Affirmed; [J Reversed: 1 (] Remanded; : .
[ Other: J
. [
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NQTIF YING LOWER COURT, TRIBUNAL OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED:

Dated at Greenville, South Carolina, this .

Court Reporter:

PRE

This judgment was ente

November, 201»2, to attorneys of record Or to parties (

Ronald G. Bruce PO Box 459 Greer, SC 29652

ATTORNEY_(S) FOR THE PLA[NTIFF(S)

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008

[ Ses attachad order;

red on the 8th day ofNovember, 20

[ Statement of Judgment by the Coyr.

SIDING JUDGE -
. ey
R . 4
12, and a copy mailed first class this 8t
appearing pro se) ds follows:

h day of
when

Joseph T Bishop 214 Wolfe Rd Greer, SC 29650

ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of
- Clerk of Court

'

t
|
)
'
!

13




STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE
mre§y -g O
. Transportation Associates, Inc.,, )
‘ )
Plainiff, = )
)
)
’ vs. )
)
: )
Joseph T. Bishop, )
‘ )
)
Defendant. )
)
)

L F.act_ual Background

By deed dated October 2, 1991, Joseph [T
Associates, Inc. a parcel of real property located j
referenced a recorded plat “including a right
suitable for the use of commercial vehicles of al]
shown on said plat as “Katelin Way (Private 1
roadway, but listedvnO precise dimensions as to it

Over time, Plammf’s trucks have driven bey

as they €Xxecute the turn on Katelin Way from

"IN THE COURT OF COMMON PLEAS
y O%’HIRTEENTH JUDICIAL CIRCUIT

Case No. 20_11-CP-23-6400 ,

"ORDER

. Bishop .conveyed to Plaintiff Transportatiop

in the City of Greer, South Carolina. The deed

of way prov1d1n° access to S.C. nghway 14

types (with rubber tlres Only) over the roadway

Drive).” The referenced plat depicted the paved

S W1dth althouorh it did contain a scale,
ond the currently paved surface of Katelin Way

Highway 14, Tiring of what he perceiveq as

damage to his property from these excursions beyond the granted right of way, in 2010 Bishop

placed several enormouys concrete blocks adjacet
N——

on his property. According to Bishop, these bl

road.

1t to the currently paved surface of Katelin Way

ocks are located 15 1o 18 inches off the paved

EN'I?'ERED COMPUTER
| 14

47 It 1




B
On September 17, 2011 Plaintiffs filed a‘

order requiring Mr. Bishop to remove the blo

Bishop filed an Answer alleging in part as foj]
[I have] placed concrete blocks beside
Prevent commercial vehicles from co

-Property causing damage...[] have] trie

Department to widen the drive onto
Department states the present drive is
their expense. . .

10n'Oct0be: 24, 2011, the Court heard argu
on the scope of an ambiguous easement af

occupied adjacent properties, the Court org

unfruitful, and on September 5, 2012 the parties

Having the benefi of the parties’ post-hea

hearing,

following findings of fact and conclusions of ]a

.the right of wa
ming off the r

the right of
a standard d

the deed, pleadings and aj] evidence o

| ’ : . .
Petition and Rule to Show Cause seeking a coypt

cks or otherwise clease'ob_structing the right of way,

ows:

Y not on the right of way, to
ight of way and onto [my)
ccasions to get the Highway
way. However, the Highway
rive and cannot be widened af A

d on several o

ment on the Petitidﬁ; thing that the i_sAsu'e’tume_d

fecfing ,se_émingl?y reasonable b'u-.sinéss‘mén | who
ered the parties to mediate. Mediation proved
returned to court réquesting a ruling.

ring briefs, th(_a testimony preéehted at the initja]
f record and applicable law, the Court makes the

W.

II. Law/Analysis

Determining the Scope of an easement is ap

326 5.C. 318, 487 S.E.2d 137 (1997). The exte

Plott v. Justin Ente rises, 374 S.C. 504, 649 §
——=--U5lIn Ebnterprises

grant of the easement is clear and unambiguoy

terms the parties have used, S.C. Public Service

554, 273 S.E.2d 773, 774 (1981). The Court

interpretation of the grant creating the easement
420, 143 S.E.2d 803 (1965). Here, the langua

€asement as no width was expressly inc]uded.:

i

action in equity. Tupper v. Dorchester County,

0t of an easement is determined by its language,

E2d 92 (Ct. App. 2007). If the language in the

S, the grant must be construed according to the

Authority v, Ocean Forest Inc., 275 S.C. 5352,

determines the intent of the parties by fair

S

andy Allen Corp. v. Ragsdale, 246 S.C. 414,

ge is ambiguous concerning the scope of the

|

This ambiguity lvmust be interpreted in
| 15

icht of

4,

t
1
[

-




good faith and feasonableness as to what was the intent of the parties to the ongmal agreemem

Moreover, the existence of the ambiguity | allows the Court to consrder extrmsrc evidence

concerning the partjes’ intent. See Martin v.\Bay 732 S.E. 2nd 667, 2012 WIA761427 (S. C Ct,

App. Op. No, 5035, frled September 19, 2012).

The Court canpot expand the scope of al‘l easement or otherwrse lmpose an unreasongh|e

burden on the grantor’s property Moreover, where languaoe of an easement is capable of more

than one constructron the one that leagt restncts the pr0perty should be adonted Tuoper v,

Dorchester County, 487 5.C.2- 11871 997). When a deed grants a rrght of way,
===l Lounty,

its wrdth strong consideration is given to

but does not fix

what is reasonabie convenient, and necessary tq

way wascreated;” Patterson v. Duke Poye, Co

S ke Power g,
2loore v. Reynolds, 285 S C. 574,578,330 s, E.2d 542,
(Ct App. 1985); S also 12 S C. Juris. Easements §2.

accornphsh the purpose for whrch the right of

- 256 S.C. 479, 183 S.E.2d 122 (1971); Moore

Mr, Bishop contends that the right of way extends no further than 25 feet in width and is

confined to the Paved portion of Kateljp Way. For support, he crtes the plat matntamrno that the

. right of Way cannot exceed the width of the pave

d portron of Katelm Way as shown on the plat,

e

This argument has several defects Ftrst ther= has been no evrdence presented that the wrdth /

VWS ply

of the paved portion of Katelin Way as deptcte"l on the Plat does not exceed tw enty- Five feet.

While there is 3 Scale among the legends on the Plat, there has been no testimony that twenty-

\
five foot width is the correct measurement acc'ordrno to the scale It may be gleaned from

s}

[

,,' EERS

the scale does not e‘<ceed fifty feet, by it is
|

reviewing the Plat that the wrdth accordrno to

unclear about whether it could be between twenty-five and fifty fe‘et. No evidence was presented

to clarify thjs ambiguity. Cf. Giles v, Parker, 304 S.C. 69, 403 S.E2d 130 (Ct. App. 1991)
- \ .

16

&1




(rejecting contention that trial judge should

have calculated wrdth of road based on plat scale
,A.., e

et 4

where surveyor testified wrdth could not be ascertained by such measurement)

e e e e ——..

Second, while Mr. Bishop relied on the actual paved portron as betng the outer lrmlts of the

right of way, the photographs he presented as evrdence at the October 24, 2011 hearlng show that
’}’L'j il

the concrete blocks are in a locatlon where the road | appears t to ‘have been pave(d In the past Mr.
\_,_.

T e

Theo Durham credrbly testified on behalf of Transportatron Assocrates that, du

recent placement of the concrete blocks, his company s 80- foot tractor- trallers now have to stop -

" in traffic on Hrghway 14 and swing into the ltht lane to access, Katelm Way He Stated this has

caused two accrdents where the trailers have been rear-ended by other vehrcles. He further noted

that for many years the trucks had been allowed to cross the area now occupied by the concrete

blocks.

The court finds the parties intended to |allow Transportatron Assocrates Inc. to have

reasonable access across the right of way forlits rubber- tired commercral trucks. MEQPN

MM.,/:\’ s

Complarns that Transportatton Assocrates is the urce of tl<e prob em, which he\‘c“'o“r'itends arose

Sl e S
/ N »-»e i 2

. when they began using double tractor traxlers

In the easement, however, Mr. Bishop agreed to

access commercral vehrcles “of all types.” It is unfortunate that the parties have become

embroiled in this dispute over the exact width of the right of way when that matter could have

been resolved by including a precise width ip the deed or on the plat. Lawsuits, however, are

often the collection area for imperfect foresight.

The court is mindful that “the law is jealous of a claim to an easement, and the party asserting

such a claim must prove his right to it clear ¥,” Polson v. lngram, 22 S.C. 541 (1885). "A

reasonable construction of the casement would| be to allow it to be limited to 35 feet, with the

provision that the Plaintiff must provide adequalte landscaping or other suitable ground cover for

H

!

fhtl’ | v
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72 s

areas between 35 and 40 feét._}_»"[‘he}jfoo‘t width appears to be within the area of Katelin Way- |

order, remove the blocks and any other obstmcltions within the 35 feet widtht

i

 reasonable access for it commercial trucks, Mr, Bishop shall, within 30 da.ys of the date of this |

Greenville, South Carolina !

IT IS SO ORDERED, | - .
D. Garrison Hill ‘
Circuit Judge

-Novembér 8 , 2012,

18
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Inc.

JURY VERDICT. This actio
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modify arbitration award;
DISPOSITION OF APPEALT

(] Affirmed: (] Reversed:
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Amended Order.
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’ e i'”L,/‘.. [Kaoks) _‘
STATE OF SouTY CARDEINAsyeini7 | |
) 10 INTHE COURT OF COMMON PLEAS
COUNTY OF GREENY, HEN 5P 2 THIRTEENTH JuDICiAL CIRCUIT
LT :
iy :
Transportation Associates, Inc,, ) Case No. 201 1-CP-23-6400
) : _
Plaintiff, ) : o
) AMENDED ORDER
) .
vs. )
) e
) ;
Joseph T. Bishop, ) ‘
) |
) E
Defendant. ) ;
A _ ) ‘
)

L Factua] B ack-'-qround
==atual Background

Associates, Inc. a parce) of real Property located ip ¢

I types (w

on his property. According to Bishop, these blocks g |

road.

y

re

the granted ri ght

ishop conveyed to Pléintiff Transportatiop
¢ City of Greer, South Cérolina. The deed
1Y providing access to S.C; Highway 14
ith rubber tires oxﬂy) over the roadway
2" The referenceé plat depicted the paved
h, although it didj contain a scale.

€ currently paveq surface of Katelip Way

}of way, in 2010 Bishop

currently paved. surface of Katelin Way

i

located 15 ¢q 18 inches off the paved

21




On September 17, 2011 Plaintiffs

. . . | )
order fequiring Mr. Bishop to remove the blocl(<s. Bisho

follows:

7} Property Causing damage. [Ihave] trieq ol

. However, the Highway

Department states the presen; drive is 3 stz:mdard drive andlcanpoy be widened g

OCcupied adjacent Properties, the Court orderedithe
|

unfruitful, apg on September 5, 2012 the partes retu‘med to court rqueStihg aruling,

Having the benefit of the parties’ Post-hearing blriefs, the t_estimbny presented at the jnjpiq)

hearing, the deed, Pleadings apg all evidence of record and applicabl? law, the Court makes the

following findings of fact and conclusions of law,

i
{

Determining the scope of ap €asement is an actio|n in equity. Ty per v. Dorchester County,

326 S.C. 318, 487 S.E.2d 187 (1997). The extent of aln €asement is determined by its Iahguage.

Plott v. Justin Enterprises, 374 S.C. 504, 649 S.E2d 92 (. APPp. 2007). If the language in (e
————2Un Enterprises ;

' | :
grant must be construed according to the

terms the partjeg have used, §.c. Public Service Authority v Ocean Forest Inc, 275 s.C. 552,
l

nines the inten of the parties by fy;,

interpretation of the grant Creating the €asement, SfmdvI Allen Corp. v, Ragsdale, 246 S.C. 414,

mbiguous concerning the Scope of the
biguity must be interpreted i light of

i 22




Dorchester County, 487AS.C.2-1 187 ( 1997). Whep %a deed grants 5 right of way, but does not fix
T ———=ounty | v

| : .
Hat s reasonable, Convenient, apd necessary to

accomplish the Purpose for Which the right of Way \was created” Patterson v. Duké Poiwer Co.,
L. ) » Moore v. Reynolds, 285 S.C.-574, 578, 330 S.E.2d 547
~00re v. Reynolds | 542,

(Ct.App. 1985); See also 12 S.C. Juris, Easements §2

O

M, Bishop contends that the right of way exten‘ds no further th?n 25 feet in width and js

confined to the Paved portion of Katelin Way. For sup‘)port, he cites the plat, maintaining thy the

right of Way cannot exceed the width of the Paved portjon of Katelin Way as shown on the plat,
DEeN no evidence Presented that the width
he Plat does notiexceed twenty-five feet.

g the leg » there has beep 110 testimony that twenty-
"*“,_’""' )

& to the scale. 1 may be gleaned from

Ieviewing the Plat- that the width according to the scale does

Y

ol > -

A S

|\ Ftay [ SRE et r\ T ALY
[..& H .

not exceed fifty feet, by it is
nd fifty feet. No evidence was presented

to clarify thig ambiguity. Cf. Giles v. Parker, 304 S.q. 69, 403 SE2d 130 (Ct. App. 1991)
— \ i

) . 23
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in traffic on Highway 14 ang SWing into the Jeg Id‘ne to access Katelip

- caused two acc_id‘ents where the trailers have been rcizar-

that for many years the trucks hag been g

bioc'l.cxs. H :ﬁ“ q Cetony . -I

| ;
rubber-tired commercial trycks, Mr. Bishop
I .

double 'tr'zi."cié:;'-@rai'lér"\sf”' In the

, !
access commercig] vehicles “of all types.” ¢ IS ur

ed or on the plat. Lawsuits, however, gre

M to an €asement, and the party asserting

Polson v Ingram, 22 S.C. 541 (1885). The Court

e T

LR RIS . .
own by photographs in evidence, The

35 feet ipn width a5 sh

: 24
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t Transportation_ Associates, Inc,
have reasonable access for Its commercig] trucks! Mr, Bishop shaﬂ, within 30 days of the date of
this order, remove the blocks.

ITISSO ORDERED,

’D,}Zﬂw ‘/”“'

D. Garrison Hjjj -
Circuit Judge

Januafy 2
Greenvi]]

|
| -
, 2013. .
€, South Carolip, |

25
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

1 THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF GREENVILLE o ‘
SENO.: 2011 -CP-23-6400

) CA
, , 012 KOV 15 B 1202
Transportation Services, Inc. ) MOTION AND ORDER INFORMATION
, Plaintiff, ) FORM AND COVERSHEET
Vs. )
) |
Joseph T. Bishop )
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Ronald Bruce', Bar No. Randall S. Hiller , Bar'No. 2513
Address: Address
: 850 Wade Hampton Blvd Greenville, SC
Phone: Fax. Phone 232-0026 Fax242- 4092
E-mail: Other: E- marl rsh@rshpa.orgOther: ahk@rshpa. org

XIMOTION HEARING REQUESTED (attach written motlon and complete SECTIONS I and III)
[LIFORM MOTION, NO HEARING REQUESTED (complete SECTIONSIII and IIT)
[ IPROPOSED ORDER/CONSENT ORDER {complete SECTIONS IT .emdl I

SECTION I: Hearing Information

Nature of Motion: Reconsider

Estimated Time Needed: Court Reporter Needed: [ JYES/[]NO

. SECTION II: Motion/Order Type ‘
DX]Written motion attached ‘

[_JForm Motion/Order i
I hereby move fQr relief or action by the courf as set forth in the attached proposed order

W’é() November 14, 2012 . T

Slonature of Attornev for ] Plam(rff / Defendant Date submitted
SECTION III: Motion Fee

B PAID - AMOUNT: $
[J EXEMPT: - [ Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
[ ] Indigent Status ] State Agency v. Indigent Party
[] Sexually Violent Predator Act  [[] Post-Conviction Relief
[} Motion for Stay in Bankruptcy
[] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at requést of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other:
JUDGE’S SECTION

[_] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.

[ ] Other: Date:
CLERK’S VERIFICATION

Collected by: Date Filed:
[ ] MOTION FEE COLLECTED: $
[ ] CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003) ' 26




T

- STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL,CIRCUIT
- COUNTY OF GREENVILLE ) C.A.NO.|2011-CP-23-6400
|
Transportation Services, Inc., ) I
) )
Plaintiff ) |
) | e
v, )  MOTIONTORECONSIDER £ .=
) | | =z 0
Joseph T. BiShOp, ) % 2 (_) ;Az:
) | o SRl
Defendant ) | B o
) : U zel
| - ESE
TO:  RONALD G. BRUCE,ESQUIRE, ATTORNEY FOR THE PLAINTIFF: & 7=

YOU WILL PLEASE TAKE NOTICE thdt the Defendant, by and through the

undersigned attorney, will move before the Presidinlg Judge of the Court of Common Pleas,
|

Thirteenth Judicial Circuit, Greenville County Court:house, Greenville, South Carol_ina, within
! }

" Ten (10) days of the date of this Motion, dr as soor thereafter as directed by this _Hohorable

Foy readld

Court, for an Order altering and amending the Ordér of this Honorable Coutt, dated November
8, 2012, and filed for record on November §, 2012, as follows:

| .
1. That the Court modify the Order by deleting any refererice to the establishment of

!
| | o .
the easement area or width as the relief granted ex}ceeds the prayer for relief in the original

petition as the only relief requested and the only evidence presented was “‘remove the obstacie to
petitioner’s legal right of way”. '

This Motion is made pursuant to Rules 39 and 60 of the South Carolina Rules of Civil

Procedure, as well as all other applicable law. i

(signature on following page)

- 27
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B o

Greenville, South Carolina

November J ,2012

A

RANDALL, S HILW, P.A.
WALy

Randall S. Hiller (SCB#2513)
850 Wade Hampton Blvd.
Greenville/SC 29609
864-232-0026

864-242-4692 Fax

Attorney for Defendant

28
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE
Transportation Services, Inc.

Plaintiff

V.

Joseph T. Bishop,

et 1ol

Defendant

I hereby certify that I am an employee o

P.A., counsel for the above captioned Defendant, and I

) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
) C.A.NO.: {2011-CP-23-6400
)
) 1
) |
) |
) CERTIF IFATE OF MAILING =] -
) | = EED
) | ER =
) | — =£7
) N e
) | 0 Zog
| S oo
f the law firm RANDALL S. HILLER1 -

have, this date written below served the

i : .
within Plaintiff with Defendant’s Motion to Reconsider relative to the above captioned by

depositing a copy of same in the United States Mail, p?stage prepaid and addressed as follows

cominaagn.

November 13, 2012

Greenville, South Carolina

!
t

The Hon. D. Garrison Hill
305 E. North $t.
Greenvile, SC 29601

Ronald Bruce, Esq
P.O. Box 450
Greer, SC 29632

ﬂ/b‘o wa

Alison H. Kelley
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STATE OF SOUTH CAROLINA

'd

IN THE COURT OF COMMON PLEAS

}.
o ) THIRTEENTH JUDIGIAL CIRCUIT
COUNTY" OF GREENVILLE ) f
) CASENO.: 2011 -CP-23-640
. )
Transportation Services, Inc. ) MOTIO,N AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
VS. ) — e T
) =~ <
Joseph T. Bishop ) =
: Defendant. ) S =
‘ A
Plaintiff’s Attorney: _ | Defendant’s Attorney: > ==
‘Ronald Bruce , Bar No. Randall S. Hiller, Bar No. 2513 E
Address: Address: | - ®
, 850 Wade Hampton Blvd, Greenvilf& SC
Phone: Fax Phone: 232-0026 Fax242-4692 -
E-mail: Other: ' E-mail: rsh@rshpa.orgOther: ahk@rshpa.org

{EMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[LJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and I
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and III)

S SECTION I: Hearing Information
Nature of Motion: Reconsider

Estimated Time Needed: Court Reporter Needed:| [ JYES/[ ] NO

: SECTION II: Motion/Order Type
DX]Written motion attached :

[_IForm Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

S/WM% Lo | sanuary 23, 2013

Slgnaturé of Attorney for [_] Plaintiff /[X] Defendant Date submitted
: o SECTION III: Motion Fee - '
[X] PAID - AMOUNT: $
] EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect |
[ Indigent Status (] State Agency v. Indigent Party
[] Sexually Violent Predator Act [_] Post- Convnctlon Relief
[] Motion for Stay in Bankruptcy ,
[] Motion for Publication [ ] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge|s instructions
Name of Court Reporter: 1
[] Other:

- JUDGE’S SECTION
] Motion Fee to be pald upon filing of the attached | JUDGE CODE

order.

[] Other: , Date: :
CLERK'’S VERIFICATION

Collected by: Date Filed:

7] MOTION FEE COLLECTED: $
] CONTESTED - AMOUNT DUE: §

- 30
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'STATE OF SOUTH CAROLINA

—

IN THE COURT,OF COMMON |PLEAS

) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) C.A.NO.: 2011.CP-23-6400
Transportation Services, Inc., ) :‘ ‘
) =
Plaintiff ; Py
v, ) MOTION TO RECONSIDER >
) ! ® :
Joseph T. Bishop, % : e
Defendant ) i
) |

TO:© RONALD G. BRUCE,ESQUIRE, ATTORNEY FOR THE’PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the Defendant, by and through the undersigned

attorney, will move before the Presiding Judge of the Court of Common Pleas, Thirteenth Judicial Circuit,

Greenville County Courthouse, Greenville, South Carolina, within Ten (10) days of the date of this

Motion, or as soon thereafter as directed by this Honorable Court, for an Order altering and amending the

Order of this Honorable Court, dated January 2. 2013, and filed for record on January 15, 2013, as

fo_l]oWs:

1. . That the Court modify the Order by deleting any ﬁnding of fact or ruliﬁgs on the scope

and extent of the easement.

This Motion is made pursuant to Rules 59 and 60 of the South Carolina Rules of Civil Procedure,

as well as all other applicable law. !

W HI;LLE

Randall S. Hiller (SCB#251(3)
850 Wade Hampton Blvd.
Greenville, SC 29609
864-232-0026
864-242-4692 Fax
Attorney for Defendant

Greenvil outh Carolina
January(%) 2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON [PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) C.A.NO.: 2011:CP-23-6400 :
Transportation Services, Inc., ) f_
. | =
Plaintiff ) =
) o
v, ) CERTIFICATE OF MAILING >
) ®
Joseph T. Bishop, ; ‘6’;
Defendant )
)

[ hereby certify that [ am an employee of the law firm RANDALL S. HILLER,

P.A., counsel for the above captioned Defehdant, and I have, this date written below served the

within Plaintiff with Defendant’s Motion to Reconsider relative to the above captioned by

depositing a copy of same in the United States Mail, postage prepaid and addressed as follows:

Ronald Bruce, Esq.

P.O. Box 450 _
Greer, SC 296352 ) R
%"Véﬂ ,éféw/s/ Y

Alison H. Kelley - 0

January 23, 2013

Greenville, South Carolina
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STATE OF SOUTH CAROLINA

COURT OF COMMON PLEAS
2011-CP-23-06400

COUNTY OF GREENVILLE |
|
!
|
|

TRANSPORTATION ASSOCIATES, :
INC., |
PLAINTIFF, i

vs. ?RANSCRIPT OF RECORD
I
i
{

JOSEPH T. BISHOP,
: DEFENDANT.

N s T N I S e N R N A D

~ ORIGINAL

October 24, 2011
Greenville, South Carolina

BEFORE:

THE HONORABLE D. GARRISON HILL, JUDGE.

APPEARANCES:

RONALD G. BRUCE, ESQ.
Attorney for the Plaintiff

JOSEPH T. BISHOP
Pro Se

HOLLIE M. JENKINS
Circuit Court Reporter
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I NDEHKX

(PW) - Denotes PlainFiff's Witness

(DW) - Denotes Defenﬁe Witness

Direct Examination by Mr. Bruce
Cross-Examination by Mr. Bishop

Redirect Examination by Mr. Bruce

Cross-Examination by Mr. Bruce

.
i

(PW) PHILLIP DURHAM:
(DW) JOSEPH T. BISHOP:
(DW) PHILLIP DURHAM:

!
Direct Examination by Mr. Bishop

|
i
|
|
!

-----------
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INDEX (CONTINUED)

I
}

EXHIBTITIS

NO. DESCRIPTION

, (Plaintiff's Exhibits)
P-1 Photograph............... e i

All Exhibits were retained by the Clerk of Court for

Greenville County.
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i
|
PROCEEDTINGS

(
THE COURT: This is 2011-CP-23-6400,

Tranlsportation

Associates v. And it's an brder for a

Bishop.

show cause hearing on removing an obstacle fro

|
And, Mr. Bruce, whenever you'r% ready.
MR. BRUCE: Thank you, Your Ho%or.
Your Honor, I represent Transpbrtation As
Inc. Attached to the pleadings is % copy of t
|

which my client purchased this propérty from t

Defendant, as a matter of fact. And together
deed, as Your Honor can see, there &as a right
was conveyed in addition to the proPerty, whic
utilized-as -- for their trucking btsiness. T
the trucking business. 1It's commerFial transf
They used that right of way. :

And Mr. Bishop had put -- plac%d two conc
which I have a photograph of here t#at we can
And we have attempted to work with &r. Bishop
those obstacles so we can cut down - we've ha
wrecks there as a result of the obs%acles. An
need some relief there. i

And Mr. Bishop, who is here today represe

himself pro se, has not done so. Ifm prepared

have Mr. Phillip Durham, who is a principle wi

rule to

m a right of

sociates,

he deed in
he

with that

of way that
h my client
hey are in

er trucks.

rete blocks,
introduce.
in removing
1 several

d we just

nting
to - I

th
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+

!

Transportation Associates, here, Your Honor,

like
show

like

just

to have some testimony. I know this is

cause hearing. And -- but hefls here, if

to hear from him. |
!
THE COURT:

Where is the right of way on
says, Subject to -- i
MR. BRUCE: Yes. Let me show;you, Your
THE COURT: Okay.

MR. BRUCE: And I did not attach that.

if you would

a rule to

you would

here? It

Honor.

[ have a

survey that is referred to in the iegal description,

that

yes,

just

know.

sure

have

(Pause.)

THE COURT: I see it.

i
}
Okay. !
Let me just ask, Mr. Bishop L

MS. PARR: Mr. Bishop is hard|of hearing

Okay. - Sir, if you can't hear anything

THE COURT:

I say --

MR. JOSEPH BISHOP: Sir, I can hear you right now,
sir.

THE COURT: But if you can't, |at any point,

not making sense,

And I'll stop and try to --

you hear everything. : !
MR. JOSEPH BISHOP: Thank you.
THE COURT: This is a hearing

you remove these concrete blocks.

or if I'm

just raise your hand and let me

because I want to make

for their request to

37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

photograph being placed into the récord?

}
t
1

And do you have any objectionito this phc

|

il

coming into the record, sir?

MR. JOSEPH BISHOP: Sir, may I move closd

THE COURT: Yes, sure. Come on up.

|
MR. JOSEPH BISHOP: Now, yourlquestion wa

THE COURT: Do you have any oﬁjection to

MR. JOSEPH BISHOP: No, sir. |

THE COURT: We'll makeithat Plaint

Okay.
Exhibit No. 1, if that suits Ms. Jenkins.
}

I

(WHEREUPON, Plaintiff's Exhibit No. 1 was
identification and admitted iﬁto evidence

THE COURT: Their request is to have you
concrete blocks.
Is that what I'm understanding?
MR. BRUCE: Yes, sir. That's (it.
i

asking for purposes of this hearing‘today.

That's

tograph

r?

s what, sir?

that

iff's

marked for

.)

remove those

all we're

MR. JOSEPH BISHOP: Sir, I -- are you asking me to
i
|
move them? i
THE COURT: 1I'm going to ask —F he's going to have a

witness testify about it. And thenlyou can as

witness gquestions.
|

k the

And then you cap come up and be sworn

in and provide testimony and any ev&dence you want to.

MR. JOSEPH BISHOP: Yes, sir.

Thank you.
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i
i

THE COURT: Okay. !

t

MR. BRUCE: All right. Your %onor, would you like to

hear from Mr. Durham?

THE COURT: Yes, sir. ;

THE CLERK: Place your left hand on the Bible and

|

raise your right hand, please. |

WHEREUPON,
PHILLIP DURHAM,
after first having been duly sworn; testified
THE CLERK: Thank you.
Have a seat here, please.
And speak up for the Court.

l
DIRECT EXAMINATION

BY MR. BRUCE:

as follows:

e Mr. Durham, state your name, Jnd Where you live.

A Phil Durham, 210 Bomar Road, dreer, South Carolina.

Q And are you a principle in the corporation called

Transportation Associates, Inc.?

‘
|

A Yes, sir. 1

0 Which is the Petitioner in thqs matter?

A That's correct. i

Q And we're here regarding a ridht of way t

received -- that you purchased from Mr. Bishop

when you purchased this property. This is --

you a copy of the deed, which has been entered

hat you
in 1992
I1'1]l show

into -- or

39
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|

o i
it's a part of the pleadings. And%I'll ask vy
identify that.

A Yes, sir.

ou to

|
Is that the deed that you received?

Q And what is shaded in yellow bn this after the

conveyance of the real property itself in the
i

description, it calls for a right Ff way prov

to South Carolina Highway 14 suitable for the

commercial vehicles of all types with rubber

legal
iding access
use of

tires only

over the roadway shown on said plat as Caitlin Way, which

we have entered into evidence. And Judge Hil

t

of that plat. This was from '92. !|Have you uf

right of way from '92 to the present time?

A Consistently.

|
Q Is that your only access off Highway 147
A It is.

l has a copy

tilized that

Q Can you briefly describe the type of vehicles that

utilize that right of way?

A Tractor trailers with a length of 80 feet.

having to turn in there -- at the present time,

And we're

it's a

safety issue due to when we come in, we're having to come

to a complete stop and make sure it's clear in the next

|
left lane, and swing out and come into there.

We've had

two cars rear-end our trailers coming in and out of there.

Q Now, you purchased the property in '92.

Mr. Bishop erect these concrete blocks, which

When did

we have
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shown here on this photograph, which has been

identified

by Mr. Bishop and us and is our Pl%intiff's Exhibit No. 1?

A I'm not sure how long they've|been there

weren't originally there. They've|been there

Transportation Associates has had this convers

him trying to get him to remove th%m, you know.

the property from him for over a y%ar or two g

i
buying it, which the concrete barriers was the

1

And it:went ~- for

v
l

We purchased the property.
was utilizing the space where the concrete bar

And then he just suddenly --

They
-- 1 know
nt of
ation with
We leased
rior to us
re as well.
years, we

riers are.

0 So the concrete barriers were|not there in 1992 --
A No, sir.

Q -- when you purchased the progerty?

A No, sir. E

Q And you have -- you and your gartner have| asked
Mr. Bishop over the year -- or however long it| is, you

have asked him to remove them?

A Once we saw it was being a safety issue for our

driver's to get in and motorists out onto 14.
Q And what was Mr. Bishop's response?

A He was not moving them.
Q All right.

You then are asking this Cour

Mr. Bishop to remove the obstacles

t to require

from the right of way
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!

i

that you were conveyed by Mr. Bishép in 19927

A Yes, sir.
Q Simple as that; is that correc
A Yeah.

MR. BRUCE:

I have no further questions.

i

questions that Mr. Bishop may have,

THE COURT:  Okay. Mr. Bishop, you can qu

Mr. Durham at this time, if you wish to.

MS. PARR:

THE COURT: No, ma'am.

He would have to do it, unless

MS. PARR: Just ask him about

swung out and hit the cars.

MR. BRUCE: Your Honor,
Ms. Parr [phonetic] is a long-time
for Mr. Bishop. I would not object

questions, unless the Court...

THE COURT: Well,
' MR. BRUCE: All right.
MS. PARR: Thank you.

CROSS-EXAMINATION

Can I ask the questions for hi

as I understand i

I think he better ask t

ot ?

or Judge H

you --

secretary a

to her ask

BY MR. BISHOP:

Q Mr. Durham,
you have -- now that you had in 199
property?

Answer any
ill.

estion

m?

the times that they

€,
nd whatnot

ing any

nem.

do you still have the same right of way

| when you bought the
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A From a DOT standpoint, I do. ;But on your property, I
don't.
Q How many times have I told you and your partner about

the cars that you have hit in my parking lot

right there

beside the building and the barrier is there to protect my

|
property and my tenants who park there beside

the

building? And have I ever told yo& Oor your partner about
this?
A I don't know about my partner. You haven't never

said nothing to me about it. I

|
0 Your partner is not here, so he can't answer.
A Yes, sir.
Q . But I have talked to him several times about it.

They have hit four cars beside my building. And that's

the reason these blocks are there to protect «

from your trucks coming in. You still have th

of way now, according to the 24-foot right of

Yy property
e same right

way, that

you had when you bought the proper%y; right, or no?

A We was using more when we bouéht the prop
|

erty and

prior to using the property when w% was leasing it.

!

0 You didn't answer my question,| sir. Did

have the same right of way, a 24—fqot right ofj
you had the day you rented the pro%erty or bou
property?

A From a DOT standpoint at the road, I do,

you still
way, that
ght the

but on your
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A You've got to have a right of way to get

A From a DOT standpoint, yes.

Q You still have the same rightiof way?
|

A DOT.

property, I don't.

Q Okay. So you want to use my property and not the

right of way from the state DOT?

property.

Q You have got a 24-foot right of way, the

on your

same thing

you had when you bought -- rented the property and bought

the property; right? Yes or no?

MR. JOSEPH BISHOP: Thank you.|

|
MS. PARR: Your Honor, we havé some photos that we

have taken, if you would allow me %o bring thc
show the right of way. And they sﬁow -— they'
photos.

THE COURT: If you would just |[let Mr. Bru
them and see if he has got any problem with th
then we'll...

MR. BRUCE: Your Honor, these |seem to be

that

re larger

ce review

And

the same

photographs that I marked and had e%tered as an exhibit,

except for one.
THE COURT: You can put them into evidenc
in mind we have to keep them if you| do that.

MS. PARR: Yeah. ,

e,

but bear
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THE COURT: And this has got the answer and petition.

Do you have any objection?

I

MR. BRUCE: Your Honor, Ms. Parr showed +- gave me

!
|

that this morning. And I Suggeste? she clock|that in at

the Clerk's Office.

BY MR. BRUCE: i

Q

purchased the property in 1992, and purchased

THE COURT: Mr. Lopez can clo?k it in for them.

All right. Thank you. @

MR. BRUCE: Your Honor, I have two --

THE COURT: Sure. Go ahead.
MR. BRUCE: -- questions on redirect, if|I could.

REDIRECT EXAMINATION
!

I want to make this clear, Mr! Durham, that when you

|

of way, which is referred to in the deed, that those

concrete blocks were not there?

A

statement, sir. !

They were not there.
MR. BRUCE: No further questi?ns, Your Honor.
THE COURT: Do you have anythﬂng else, Mr. Bruce?
MR. BRUCE: I do not, Your Hogor.
THE COURT: Thank you, Mr. Duﬁham.
Do you need to ask him some m&re guestionls?

MR. JOSEPH BISHOP: 1I'd just like to makel a

l
THE COURT: Okay. Then you're excused.

that right
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Let me say this, sir. If you|want your
be part of the record, you'll just{have to be

come take the stand.

MR. JOSEPH BISHOP: That woul# be all right.

statement to

sworn 1in and

THE COURT: And then you can %ake -- after you

testify and they've had a chance to question you, then you

can make whatever statement you want to make a
argument.
MR. JOSEPH BISHOP: But it's just a state
concerning the block. |
. THE COURT: Well, I think youébetter be s

MR. JOSEPH BISHOP: Okay. Ye%, sir.

THE CLERK: Sir, put your lef? hand on th

I

raise your right hand, please. f

WHEREUPON, i

|
JOSEPH T. BISHOP,
!

after first having been duly sworn,| testified

i

THE CLERK: Thank you, sir. :
THE COURT: Go ahead, sir. !
|
MR. JOSEPH BISHOP: All right. The block

there approximately a year ago. They were put

protect my property, because four trucks had r

cars.

and said,

I have hit somebody's car. I would

straighten it up with them. Two of|the driver

|
|
|
|

s far as an

ment

worn in.

e Bible and

as follows:

S were put
there to

un into four

Two of the truck drivers got|out and went inside

like to

s drove off
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“other side that they're not using.

|

and left two cars damaged with no bayment on them.

that's the reason the blocks were Eut there is
my property. There's a parking lot there.
The building had just been rented. They

have a lot of traffic. And they'rg going to n

parking continuously. I had plenty of parking

until the highway was widened. I got a grandf

on the parking, because the highway took part

parking.

And the blocks are there simpfy just -- n
spite. They've got plenty of room|on theé othe
fact, the map -- if you have a copy of it, the

|

copy made on the yellow page there showing the

way, showing what -- how much room they've got

And

to protect

re going to
eed that for
up-front

ather clause

of my front

ot for

r side. 1In
re was a
right of

on the

It's no problem.

But to protect my parking on qy property lon my

building, that's the reason the blocks are there after

four vehicles were hit and damaged.

There's plenty of

room up the road to go make a flip |flop turn around and

come back and come in the left lane

on the other side of

the road and have plenty of room to come in and stay on
|

the 24-foot right of way. i

THE COURT: Okay. Thank you, isir.

MR. JOSEPH BISHOP: Thank you.

|

THE COURT: 1I'm going to let y

ou have this.

It's in
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evidence, but you just hang on to Ht.

Go ahead, Mr. Bruce.

MR. BRUCE: Thank you, Your Hpnor.

|
|
CROSS-EXAMINATION

|
BY MR. BRUCE: T

Q Mr. Bishop, I show you what hés already
|

been entered

. . |
into evidence and, as a matter of fact, was made a part of

!

our pleadings, a copy of a deed dated the 31st of August,

1992, and filed in the Register ongeeds Office for

Greenville County on October the 2nd 1992, where it looks

4
Associates, Inc., the Petitioner in this matte

$419,290 certain legally described|real estate
with a right of Way providing access to South

Highway 14 suitable to the use of éommercial v
|

all types. I ask you, is that you? signature?
A Yes, sir, it is. %

Q And do you recognize that docdment?

A Yes, sir. g

Q All right. And you say you e%ected this
obstacle oné year ago today? %

A Approximately a year ago.

Q Okay.

A I didn't say one year ago, but approximat
ago. |

like you, Joseph T. Bishop, conveyéd to Transportation

r, for
, together
Carolina

ehicles of

concrete

ely a year
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i

!
Q © But you -- I would like to think that you understand

!
that you conveyed a right of way for purposes

Transportation Associates vehicles) trucks,
)

tractor-trailer trucks coming and éoing. And
from 1992 up until -- what was that you said -
that's 2010. %

A What reply are you looking fo%?

Q No. I'm just asking you to édknowledge il
correct.

A That is correct.

Q Thank you.

—

A With the understanding to stay in the road,
property, in the street.
MR. BRUCE: I have no further |questions,
THE COURT: Go ahead. |

t

of

this went on

- last year,

f that's

not on my

Your Honor.

| .
You caq explaln your answer,

and you can say anything else you %ant to at this time,

|

sir. &

MR. JOSEPH BISHOP: That was Qhe original
that they stay in the road. |
of way plus.

in the road.

agreement,

They've got a 24-foot right
And that's all I asked them to do was stay

When they get out from the street, then

they're on my property for my parking for my personal

realty -- real estate.
THE COURT:

in the right of way?

Your position is that the blocks are not
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|
MR. JOSEPH BISHOP: No, sir. | They're not in the

right of way.

THE COURT: 1Is that disputed?

MR. BRUCE: Yes, sir, Your Honor, it is.

MR. JOSEPH BISHOP: The picture shows it plainly.

They're-not in the right of way. They're sitting 15, 18

i
inches off the road. !

THE COURT: All right. Do you have any further

questions?

MR. BRUCE: I have no further?questions, Your Honor.

THE COURT: Are you saying, sir, that the right of
I

way over Caitlin Way has a certain?width?
|

MR. JOSEPH BISHOP: 24 foot, &es, sir.
q
THE COURT: Where do you get ?hat from?

MR. JOSEPH BISHOP: From the $ide of the |asphalt to

1
the other side of the asphalt. It's on the yellow sheet

|

there. 1I've got a map on it. i

THE COURT: I think you've goé it.

MR. JOSEPH BISHOP: I believeiI gave you all of it.

THE COURT: Oh, you gave it bick to me?

Oh, you did. E

MR. JOSEPH BISHOP: On the yeﬂlow sheet there
showing -- I've got a map showing the distancel

THE COURT: Has that driveway been repaved since

199272
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MR. JOSEPH BISHOP: Yes, sir.

They came to me. Phil's partner,

Brent Jones, came
to me at one time and said --
MR. BRUCE: Your Honor, I wou;d object -~
MR. JOSEPH BISHOP: -- the Dof --
THE COURT: Okay. Hold on. He's objecting.

That would be hearsay, sir.
MR. JOSEPH BISHOP: All right, sir.
THE COURT: Okay.

MR. JOSEPH BISHOP: Thank you!

Thank you,'Mr. Bishop

THE COURT: So what would be your position,

way extends beyond the asphalt? |

MR. BRUCE:

Mr. Bruce, as to what evidence theie is that the right of

Your Honor, our position is that we

enjoyed that -- the full use of thé right of way as per

the intent of the -- from the evidénce of that deed for 18

years before this concrete obstaclé showed

Mr. Bishop testified to, in 2010. |
THE COURT: So you're saying that the
broad enough to include that area that the

are currently within, because the right of

"providing access to Highway 14 su%table for t

|
commercial vehicles of all types"?
|

MR. BRUCE: That's correct, Ydur Honor.
!

THE COURT:

|
|

"Over the roadwayjshown on sa

up,

as

right of way is

concrete blocks

way,

is for

he use of

id plat."

51




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

as it

enough right of way there to allow us to get

in.

in.

How is that
MR. BRUCE:
(Pause.)
MR. BRUCE:

is set out

Now, Mr. Bishop knew what type of busine:

And we paid

of way in 1992.

on the roadway, though?

i
One minute, Your Honor.

Your Honor, I go back to the

in the deed. And'it calls f

$419,000 for the property anc

And we utilized that right of

right of way
Or the --

our trucks

5SS we were
1 that right

way without

any problem for 18 years before the appearance of these

concrete

the stand, please? i

that?

blocks.
THE COURT:
MR.
THE COURT:

MR.

THE COURT:

MR. BRUCE:

THE COURT:

JOSEPH BISHOP:

JOSEPH BISHOP:

Thank you. !
Your Honof --

Yes, sir, Mr. Bisﬂop.

Mr. Bruce, do you :have any ok

|
I have no objection at all.

Sure. Okay.

Could we éall Mr. Durham back to

bjection to

(WHEREUPON, Mr. Phillip Durham came forward.)

MR. PHILLIP

THE CLERK:

THE COURT:

|

DURHAM: Do I need to be re-sworn?
No, sir.
No, sir. You're already under oath,

sir.
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Go ahead. f

!
DIRECT EXAMINATION

BY MR. JOSEPH BISHOP:
o) Mr. Durham, you made the statément a whil
you had no other access to that property, no o
get in and out. Did -- when you bought the pr
I not tell you then or an hour later that you
of way on the backside of that property coming
I'm trying to think of the name of the street

street behind you? Did I not'telliyou that?

€ ago that
ther way to
operty, did
had a right
in on --

-~ the

Is it not in

your deed? Is it not in a map shoﬁing where you bbught

the property this road coming in od the backside of the

property? :
A I don't think it's usable or Quitable for

0 It was until --

THE COURT: Hold on.: Don't cut

Hold on.
She's got to be able to take everything down,
don't talk over each other. |

MR. JOSEPH BISHOP:

I'm sorry.

THE COURT: Go ahead.

t

THE WITNESS: 1It's not really suitable fo

vehicles. And what we're talking a?out today
main 14 that we was granted from you. It's suj

commercial vehicles.

you're talking about is probably not --

him off.

so y'all

r commercial

is off the

Ltable for

The road back!here on that road
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BY MR. JOSEPH BISHOP:

o e e e -

Q You made the statement that ydu had no other right of
way.

A Not usable right of way.

Q It could be made usable without any problem if you

hadn't grated it down. You grated:it down.

And it could

be grated and used as a right of way, which you said you

did not have; is that right?

A There again, when I said no r;ght of way,l it's a
usable right of way. There's probqbly --

0 You didn't -- excuse me. Youididn't say usable. You
said you had no other right of wayéto it. And I pointed

that out to you when I sold you the

; property a

clear that you had a right of way éoming in on

backside if you ever wanted to use'it, did I o
t

A I'm sure you did.

]
!
MR. JOSEPH BISHOP: Thank you.|

That's all.

THE COURT: Mr. Bruce, do you'have any qu

MR. BRUCE: I have no furtherzquestions.

THE COURT: Okay. Thank you,asir.

Any further witnesses? i
!
|

MR. BRUCE: No, sir.
i
THE COURT: All right. I unde&stand this

just filed this month -- earlier th}s month.

|

nd made it
the

r did I not?

estions?

thing was

And, as you
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:
1

probably all know, we have -- welli itrwas fil

led on

September 27th, the petition. We ?o have mandatory

mediation.

perhaps, but -- and I'm happy to méke a decisi
But the decision I make is very -- can only dc
things. It's very limited. I can either say
And somebody is going to lose and Qalk away un

that's just what happens.

If you try to mediate the case, you could
with all kinds of creative solutions to this d
y'all are both businessmen. And it would seen
y'all ought to spend sometime purs%ing that.
through Mr. Bruce's good counsel, that's alrea

talked about. But I don't want to imiss an opp

f

get y'all together in the hopes thét you can w
in some way that you both can liveiwith each o
you've got to be neighbors from hege on out.
And what I would ask you to dé is find a
somebody who's qualified to sit do&n'with y'al
work it out, so both sides can comé away with
they can both live with. And if you can't do
understand. But I think you ought ito, at leas
it in good faith before you leave it up to som

doesn't know anything about it or know anythin

to decide it.

!
And I understand this is not subject to it,

on on it.

certain

yes or no.

happy. And
come up
ispute. And

to me that
I'm sure,
dy been
ortunity to
ork it out

ther since

mediator,

1 and try to
something
that, T

t, explore

e judge, who

g about you
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Because as a famous philosophér said one
' |

almost been ruined -- I would just !say a famous

philosopher said once that he had dlmost been

time, he had

ruined twice

in his life, once when he lost a lawsuit and once when he

won one.

Yes, sir, Mr. Bruce.

MR. BRUCE: 1I've had clients tell me that, Your
Honor.

Your Honor, I -- if we can, just leave it where it is
here.

THE COURT: Yes.

MR. BRUCE: And I will get bagk with your office. I
think that between the -- I think we can work jout
something here. %

THE COURT: Well, and if y'alﬂ want me to appoint

somebody to mediate it, I will.

assist in any way I can.

I
And I'll be happy to

I'm not trying to pressure

anybody.
MR. BRUCE: I understand.
THE COURT: But y'all both seem like reasonable

people, both sides. And I understand disputes

from time to time, particularly when you talk
|

things get to be very passicnate an emotional.

i
seems to me that there's a lot of room to work

sides here without some judge making a ruling
|

crop up

about land,
But it

on both

that's going

i
|
]
i
|
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to make everybody miserable for thé next 40 years.

All right. Thank you. ‘

****************END OF TRANSCRIPT CBF RECORD***************

b
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INDEZX.

(There were no witnessés called.)

EX-HIBTITS

(There were no exhibits introduced.

'
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PROCEEDINGS

THE COURT: The next case 1is %Oll—CP—23—6400,

Transportation Associates, Inc. v. boseph T. Blishop.

4

And, Mr. Bruce, good morning.
MR. BRUCE: Good morning, Judge.

How are you?

THE COURT: Actually, I think it's afternoon now.

Sorry.

MR. BRUCE: 1It's -- yeah, five minutes afjter.

Thank you.

I don't think we're going to be as long,

Your Honor.

THE COURT: Okay. Well, is Mr. Bishop here?

MR. BRUCE: Mr. Bishop is now .represented by

|
Mr. Hiller, who just walked out thé door.
i

THE COURT: Okay. He's coming back, I guess.

|
MR. BRUCE: I would hope so, maybe not.
[

(Pause.)

(WHEREUPON, Mr. Randy Hiller entered the

courtroom.)

. THE COURT: Okay. This is a Aotion for what now? I

|

can't remember. It's a rule to shéw cause.
MR. BRUCE: Your Honor, this is a motion
back again. _ |

THE COURT: Yes.

-- we're

MR. BRUCE: I don't expect you to remember us from --

THE COURT: I do. I remember|it was about a

|
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i
driveway. 1
|

MR. BRUCE: That's correct.

I represent Transportation Aséociates, Inc., which is

the owner of a certain tract of real estate inm Greer off

of Highway 14. My clients are in éhe trucking business.

Their business is Service Transport, Incorporated, a very

i

prominent figure in the trucking bﬁsiness in the upstate

here in Greer. 1It's Mr. Brent Jones and Mr. Durham, who

testified and his testimony is already on recc

Your Honor.

THE COURT: Right. |

1

MR. BRUCE: Mr. Young is here 'to answer a

you might have. i
|

We attempted to settle the matter subsequ
|

testimony being taken here in Octoéer. For va
|

. ’ L
reasons, that settlement was not able to work.
i

asked the Court to make a decision jbased upon
before it. You required mediationﬂ The case

|
in February. Brown Parkinson was ghe attorney,

mediated.

|
1

Subsequent to that, Mr. Hiller joined the
was a part of the mediation that tgok place at
in February. We came away from that thinking

agreement had been struck. It had%not. We, s

scheduled two more non-jury matters before thi

|

rd before

ny questions

ent to the
rious

And we
the evidence
was mediated

who

fray and
my office
that an
ubsequently,

s Court.

!
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And in both cases -- well, in, at least -- yeah, in two

cases, I know my client called and'said, I think we've got

something worked out. We'll get back. But it continued

to be frustrated.

So we're here to, basically, ask the Court to make a

t

decision. We've got a situation that's very simple. You

have the deed and you have the right of way language in

that deed before you.
Caitlin Way.

Our trucks -- my clients trucks have not
to -- in a safe and positive mannef been able
its way through that property.

four wrecks as a result of some of |the issues,

Thqre have been,

You have a copy of a survey of

been able
to navigate
at least,

the wide

turn the trucks have to make as a %esult of the rocks.

We've owned that property sinée 1992. And I believe,

if my memory serves me, Mr. Durham, in his tes

indicated that there had been no problem with

for 10 years, until the Defendant in this case

1

these rocks, these concrete blocks4
And we are asking this Court éo allow us
righé of way that we purchased as é part of th
from the Defendant. And we feel that we're en
reasonable right of way. We've atﬁempted to v,
with the Defendant -- with the Resﬁondent, and

avail. And we're asking for the relief -- the

timony,
those trucks

erected

to enjoy the
e property
titled to a
ork it out
to no

Court to
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grant us the relief we've asked for in our petition,

is mainly to remove those obstacles.

THE COURT: Thank you, Mr. Bruce.
Yes, sir, Mr. Hiller.
MR. HILLER: Your Honor,

represent Mr. Bishop.

I'll report to the Court that Mr. Bishop
way. He's an elderly gentleman.

week, and reminded him of the hearing.

which

I'm Randy Hiller. I

is on his

I spoke to him just last

But during the --

while I was sitting here quietly in the earlier hearing,

when I didn't see him out here, I contacted my office,

they contacted him. And he's on h#s way.
i

Your Honor, it's -- of courseﬁ I wasn't present

during the initial hearing when Mr | Bishop represented

himself. But I understand that the evidence t

presented and the evidence before the Court is

hat was

the deed

that was, actually, recorded at thg ROD office that

!

references the right of way that’s!shown on tt
which was, also, presented in evidénce, which
at the ROD office in Plat Book 23-0 at Page 6,

specific paved and specific width of the right

e plat,
is recorded
It shows a

of way.

The documents and the evidenceé that I have would

indicate -- and my client I presume testified|earlier, but
can, certainly, testify when he gets here that the
rocks -- or the concrete blocks that are being complained
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of by the movant in this particula# situation

|

of the right of way. They are notl!within the

are outside

paved area

of the property -- the paved area of the driveway, nor are

they within the surveyed portion of the property as shown

on that plat in 23-0-6. They are at 1.30 inches beyond

the right of way, and 40 inches beyond the right of way.

And what -- it's our position that what the -- and

I'll just briefly address -- although I don't

there's any factual information to support Mr!

contention with regards -- and already in the

regards to accidents or no problem since 1992

Since 1992, and, in fact, ver§ much more
i

know whether
Bruce's

record with

in the

recent history than the recent past_is the fact that this

particular portion of State Highwa§ 14 was widened to

three lanes, or six lanes total, a@d that ther
substantial take by the highway de&artment. T
effect the width of thé right of wéy that was
the deed.

ability to turn into it. But that's when the

t

arose where the vehicles were coming outside ¢

‘e was a
‘hat didn't

granted by

But it may or may not have effected their

problems

f the right

of way and, according to my client, hitting vehicles that

my client had parked there.

man. That's the business he runs.

Because he's a used car sales

And that's the only

place he had to park them once the|highway department did

the take.
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We don't -- I mean, Your Hono;, we, clearly, agree

that they have a 24-foot right of @ay as shown on that

plat. We have not attempted in any way, shape, or form to

impede their ability to use that right of way
1

right of way is the right of way. It doesn't

But the

include

whatever other part, portion, or property that they think

they may need.

As long as -- I mean, it would be my position that

under the real property law, if my client wanted to build

a fence six inches, or two inches, 'or one inch off of that

j
right of way all the way down the length of the right of

[

way, he would have the absolute riéht to do so.

(Brief interruption.)

MR. HILLER: Was that a quest%on?

THE COURT: I don't know what?that was.
have a question. |

MR. HILLER: Yes, sir.

THE COURT: Where are you getting the 24

But I do

feet from?

It's been a while since I've looked at the file.

I've got --

MR. HILLER: The deed does not specify it

’

Your

Honor. But the plat, the 23-0 -- do you have|a copy

of the plat? |
THE COURT: Yes.

Where on the plat is it?
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MR. HILLER: Well, Your Honoré you're going to need a

magnifying glass and a scale. The

drawn to scale.

THE COURT: This is the survey of --

]

{

recorded survey is

MR. HILLER: The survey for Service Transport, Inc.

And I'm going to need reading glasses just to

bigger portions of it while I'm standing here.

read the

But, you know, from a real property standpoint, Your

Honor, under -- I believe it's Title 30, you know, that

governs recordation of plats and surveys. This recorded

plat becomes the reference that -- you're authorized to

reference a recorded plat and a deed or a survey -- I mean

a deed and then the description of

description within the deed.

THE COURT: But where is the 24 feet on t

MR. HILLER: Well, that's why
a scale.

THE COURT: Okay.

MR. HILLER: The plat is drawA to scale.

corner, which I can't possibly rea? without a

glass here today.

!
|

i

the plat be

I said you

comes the

here?

have to have

The scale

. 1s set forth in the legend on the bottom right-hand

magnifying

THE COURT: Oh, okay. This ratio of precision?

MR. HILLER: ©No. There's, actually --

THE COURT: Oh, I see. Okay.

The scale.

67




10
11
12
13
14
15
16
'17
18
19
20
21
22
23
24

25

10

MR. HILLER: 1It's usually one {inch to --

|

it. I mean, Because,

I've read it.

actually, pull this up on the ROD website --

THE COURT: Yes, sir. ‘

MR. HILLER: -- you can blow it up, you know.

can keep hitting the plus key. E
!

But I, actually -- if you havé it in the

you know,

I can't read

when you,

You

actual size,

if you go to the ROD office and look at the actual survey,

then you can put the scale on any dimension contained

within the survey, and arrive at the scale of

|
f

dimensions.

And it, of course, shows it as an %xisting right of way.
And then -- I don't know -- i
THE COURT: Okay. Well -- i
MR. HILLER: Did Mr. Bishop th into evidence the
|

1
photographs at the prior hearing? }

THE COURT: They're in the reéord.

MR. HILLER: Okay. Well, you .can see even from the

photographs that none of this is on any paved surface.
THE COURT: Well, that -- I tQink that's |-- I think
the -- l
MR. HILLER: The plat shows tﬂe surface als paved.
THE COURT: Well, that's what {I was going to say.
I think --
MR. HILLER: As an existing paved right of way.
THE COURT: That was the conflict, that the plat
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for commercial vehicles -- and I'miparaphrasin
course -- but the plat shows a --

MR. HILLER: Specific width.

THE COURT: -- specific width; And there
confusion on whether that width isé—— and mayb

presumedly showed the paved area that was in the

photographs that Mr. Bishop presenéed. And, clearly,‘

the -- well, although there's somelpaved area
the -- and coextensive with where he's placed
there's -- I don't know.

I don't know what you call them, cement blocks.

outside of

the bricks,

But you can't call them bricks.

1 .
So the question is, the deed éays reasonable access

testimony at the previous hearing %bout has it
repaved, or has the paved area beeﬁ expanded.
looks to me like in the photograph% that there
area irregular in shape that excee%s this blac
Mr. Bishop drew down the driveway.i |

MR. HILLER: Well, there's, aétually -- i

|

Your Honor, I'll hand up a photogr%ph.

THE COURT: 1It's going to be ﬁecessary tc
look at the testimony. Because I ﬁelieve, at
point -- and the record will speakjfor itself,
But I believe, at some point, Mr. Bishop testi]
the width. And that may be where the 24 feet

I know he put it on the picture. But I seem ¢t

g, of

's some

e there was
been

But it

's a paved

k line that

f I.could,

go back and
some

of course.
fied about
came from.

o recall
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some testimony about that. But my jmemory is not perfect.
Do you remember, Mr. Bruce?
MR. BRUCE: No, I do not, You£ Honor.
MR. HILLER: There's no way I?m going to |remember
since I wasn't here. |
But -- well, Your Honor, obvigusly, Mr. Bruce and I
have attempted to arrive at a solution where there would
be some additional property acquired by them so that they
could make the width of the entranée. Because there's
never been any question, there's pienty of room for the
trucks when they're driving back and forth. 1It's just
turning in that appears to be a pr?blem that causes them
to swing way out of -- from my cli%nts perspective,
outside the scope of the thing andiput his property at
risk. And there was talk about iti
And, frankly, from Mr. Bruce's and my standpoint, we

think it would behoove them both from an economic and

otherwise standpoint to, actually, |spend their money there

than with us. But we're prepared to let the Court rule if
!

1
!

that's where we've got to be.

And, obviously, it would have been nice if the deed
had referenced only the one thing,'or only the other, but
it does not. And I mentioned to Mr. Bruce the other day,

I said, you know, until the Judge rules it's ambiguous,

you really shouldn't provide any testimony. But I think
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we both agree that this is ambiguoqs. And so
that point-with regards to the dee

d.
!
But they both have an interes%.

I mean,
equally compelling. I mean, you kﬁow, if the
ihdeed, exceeding the way of the right of wéy,
there a limit to that, or is it jugt open-ende
drive 10 feet out, or five feet oué, or three
two feet out? Because that diminishes the val

use of the remainor of the property that, clea

intended, in my.opinion, under thegdeed.

we concede

and it's
trucks are,
I mean, is
d? Can they
feet out, or
ue and the

rly, wasn't

THE COURT: Well, that's why I thought that it was a

~

. . . . i
prime candidate for mediation, because there was,

|
one, some apparent ambiguity. Andﬁ number twc

only so much the Court can do in afruling to p
|

relief. }

number
;, there's

rovide

But I appreciate y'all's effoﬁts to -- and I'm

certain with Mr. Br&ce and thel

Hiller and Mr.
that every avenue has been exhaustéd. And I k
have formally gone to mediation. énd I thank
efforts. And I'm delighted to ruié on it, bas

record as it now stands, or if youjwant to suk

evidence, 1I'll be glad to do that,'

too.

MR. HILLER: Well, I probably|need to pre

evidence with regards to the issue|of the pavi

unless Mr. Bruce -- it's his motiomn. So if he

r efforts
now y'all
you for your
ed on the

mit further

sent some
ng. So

wants to

!
|
!
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present, I'll follow, or, otherwise, I'll present.

THE COURT: Well, let me ask you this.

both experienced lawyers. And I dén't want t
|
up in some kind of a propedural de%l, because
just wants relief I know at this point.
Do y'all agree that I could d%cide the s

|

easement?

MR. HILLER: No.

I mean; I think, as I saw the:;filing, it

to show cause as to move the block%. I don't

a sufficient pleading to resolve aﬁy issue as
i

title [phonetic]. I think whateve# you rule ¢

k
for my client or against my client, or for

Mr. Bruce's client or against his élient, that

going to be a quiet title action t$at's going
be brought, and, you know, to addréss the isstu

actual full scope of the easement.

1
i

And y'all are

D get caught

everybody

cope of the

I don't really agree with that.

was a rule
think that's
to

oday either

there's
to have to

e of the

Because all they've asked is &ou move these rocks,
Y )

and, as I indicated, you can orderjthat. But

or whatever. I'm calling them rocks.
it -- I mean, it can't be left open-ended. It
resolved one way or the other. I mean,
mean, is it all the way to his building?

building is only 10 or 12 feet from the road.

somewhere somebody has got to sit down and say,

I mean,

~-— or blocks

But you can't leave

has to be

how far is it? I

his
I mean,

okay, this
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is the scope of the easement, and #t needs to |be

clarified, and it needs to be -- it probably needs a --

you know, it's not a -- it needs plleadings, and it needs a
!

couple hour trial probably.

1

MR. BRUCE: Your Honor, I wouid agree with Mr. Hiller

with regard to the issues. We would love to 4- and I have

t
attempted to explain it to my client, who in their mind

had come up with a perfectly reasonable solutilon to the

issue.

I instructed my client and Mr. Hiller and I had a

. i
phone conference, an e-mail transm%551on to the fact that

we cannot -- that this is not an aﬁpropriate
discuss settlement negotiations, aAd that we
asked for the immediate relief of moving.

We know those concrete blocks |have been

our problem. We're sorry -- well, |we're not

widened 14. But that's something that could

anticipated any time that any land|owner owns

forum to

jo

ad simply

the source of
sorry they
be

property on

a state-maintained highway, particularly something in the

nature of Highway 14. And that could have been

anticipated by the Respondents in 1992.

I don't know what we would gain by adding any more

testimony. If, in fact, we can't, jultimately, resolve it,

then there will be an action either by Mr. Hiller's

clients or my clients where they told me to do that with
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regard to clarifying an agreed upod -- I don't want to use

the word ambiguous, but it's, certJinly, a very -- yeah,

let's just say ambiguous language, |

clarified, ‘

the width and breadth of that easeﬂent.

and have that

so we won't be back her% again with regard to

|
So I would suggest that the oqu thing it appears to

me from the direction the Court haé indicated

letter that you sent back in Januaﬁy to me tha

|
i

concrete blocks is the best we can get at this

|
and with an anticipation of expand%ng on that

another...

7
)

THE COURT: All right.

MR. HILLER: Your Honor, frankly, I just

know, I don't even see how this is (right for

determination, based on Mr. Bruce's -- I mean,

and the

t moving the

juncture,
in
don't -- you

there needs

l
to be some determination as to exaétly what that right of

way that's contained in that deed is.

And, you know, if they move b%ocks that render he's

not entitled to use his property in any way,

shape, or

form for some unknown distance for |some unknown time, I

mean, you know -- the more appropriate thing would be to

do an action for quiet title as to|the right of way, or

claim some easement by necessity, or whatever

to be. I mean,

that, you know, we could, clearly, |define the

that needs
assuming they're going to claim that so

rights of
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- simple legal issue to define that,

the parties and there won't be any other issuels,

resolve them all at one time.

i

just

THE COURT: Well, that's what F was suggelsting, but

you seemed to indicate that you had procedural| objections

to that.

MR. HILLER: Well, I do. Becaﬁse, you knoow,

frankly,

I think it involves substantially more potentilal legal

issues both from a pleading standpoint and an

affirmative

defense standpoint than were raised in any way, shape, or

form under this rule to show cause,; you know.

I mean, it

just says they want an order having him remove it out of

[

the right of way. Well, we have td define the right of

way before you can move the rocks Qut of the pight of way.

And I don't believe it's, you

an economic impact on both the easement area,

know,

‘especially

in my opinion, a

since it has

the benefit

to them and the burden on my client of the easement area.

THE COURT: So, basically,

contempt, isn't it?

MR. HILLER: Well,

Because his motion says --
THE COURT:
MR. HILLER:

obstacles to Petitioner's access ar

MR. BRUCE:

your action 1is
I don't ev?n think it'

Rule to show cause.
-- requiring Respondent to :
1d right of

My clients want to enjoy the

for

s contempt.

remove

way.

right of
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way -- the same right of way that we've had for 10 years

since we purchased the property, Y&ur Honor.

MR. HILLER:

Your Honor, we wquld consent to not

having any impediments on any areaior parallel to any --

or within any area parallel to anygarea that ils paved.

MR. BRUCE: Your Honor, once %gain, to reiterate,

|

that right of way language includeé a right of way

suitable for the use of commercialfvehicles ofi all types.

|
i
i

Mr. Bishop knew what kind of busin%ss my clients were in

|

with rubber tires, obviously, over ithe roadway.

nothing about width, but over the rocadway shov
plat as Caitlin Way suitable for the use of cg

vehicles.

It says
n on said

mmercial

And we had no problem for 10-plus years until those

blocks were erected.
the petition that his actions have |taken away
suitability of our right under the |deed.

THE COURT: Well, I thought I heard him s
be willing to take them away.

MR. HILLER: Take them outside of any par

with the paving where there was, actually, pav
mean, you questioned on the photograph whether
indented -- or the pavement kind of swerved ou

THE COURT: I see what you're|saying.

MR. HILLER: But I don't see how anybody

And our positioh is very simply in

from the

ay he would

allel lines

ing. I

it

t.

can argue
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legitimately -- I mean, because, yqu know, they say

Mr. Bishop knew what kind of business they were in.

i

they knew what kind of business they were in.
i

Transportation Associates,

they had and what kind of trucks they used.
|

Well,

they knéw what kind of trucks

There was a recorded plat at %he courthouse that,

specifically, referenced and showeq the width.
showed it was on the ground -- I m%an the road
ground when they bought the properéy. And the
that they have some rights beyond éhat paved
it's a taking.
Whatever -- their position is what%ver they de
necessary beyond that pavement thaé they have

And I just don't think that's|an appropri
interpretation under even this ambiguous langu
they can just say we need more to make it suit
So I believe the photograph that the Cour

referring to, you can see a portion of what ap

And it

was on the

claim now

oad is --

And it's incapable|of being defined.

cide is

a right to.
ate

age that
able.

t was

pears to be

some pavement in the lower right-hand corner o
closest to the second stone or rock. And what
is that we will move it outside. [If you drew
parallel to the pavement, any pavement out the
move anything outside of the pavement giving [t
penefit of the doubt as to the width of the pa

THE COURT: Well; I mean, YyoOu

know, I don

£ the

I'm saying
a line

re, we'd
hem all the
vement.

't want
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anybody to interpret my brooding oﬁer this as |some

reluctance to issue a decision. I;mean, that'l|s what I do

every day.

But I, also,

|

i
'

am mindful that éven if I do issue a

decision in favor of one party or the other, what value is

it going to have?

provide a reasona

i

I mean, if I saj move the bricks,

ble access consistent with the deed, then

y'all are just going to be back up}here next week saying'

that the Plaintiff's have exceeded

because they went
before. |

MR. HILLER:
quiet title.

THE COURT:

And thank vyo

I'm sorry to

the reasonable access

six inches further than they ever have
!’

That's why I think it needs |to be a

Okay. I'm going to look it over.
u for your arguments.

take so long. |

****************END OF TRANSCRIPT [OF RECORD** kkhkkkkhkkkhkhkxk
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