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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_____________ 
 


APPEAL FROM ORANGEBURG COUNTY 
Court of General Session 


 
Maite Murphy, Circuit Court Judge 


____________ 
 


Appellate Case No.: 2024-000583 
____________ 


 
Ex Parte: South Carolina Commission on Indigent Defense,  Respondent, 
 
In Re: The State,       Respondent, 
 


V. 
 


Kenneth Henry Eastwood,      Appellant. 
___________ 


 
MOTION TO FILE OUT OF TIME 


____________ 
 


 Pursuant to Rule 240, SCACR, appellant Kenneth Henry Eastwood moves for permission 


to file the Record on Appeal and Final Brief, which was due on December 4, 2024, out of time.   


 The basis for this motion is that, due to an unexpected family emergency counsel had to 


travel out of town to assist her father who was hospitalized. Upon return to the office, counsel has 


been traveling for court appearances in general sessions the past two weeks and did not get the 


Record on Appeal and Final Brief filed in accordance with the filing deadline.  


 For these reasons, Appellant respectfully requests permission to file the Record on Appeal 


and Final Brief out of time in the interests of justice and with counsel’s sincere apologies to the 


Court and opposing counsel. 


(Signature Page to Follow) 


 







 
December 19, 2024      /s Ashley B. Cornwell___________ 
        Ashley B. Cornwell 
        Cornwell Law Firm, LLC 
        1470 Ben Sawyer Blvd., Suite 14 
        Mount Pleasant, SC 29464 
        843-595-6003 
        acornwell@cornwellfirm.com 
Other Counsel of Record:     Attorney for Appellant 
Hervery Young 
Post Office Box 11433 
Columbia, SC 29211 
803-734-1343 
hyoung@sccid.sc.gov 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_____________ 
 


APPEAL FROM ORANGEBURG COUNTY 
Court of General Session 


 
Maite Murphy, Circuit Court Judge 


____________ 
 


Appellate Case No.: 2024-000583 
____________ 


 
Ex Parte: South Carolina Commission on Indigent Defense,  Respondent, 
 
In Re: The State,       Respondent, 
 


V. 
 


Kenneth Henry Eastwood,      Appellant. 
___________ 


 
PROOF OF SERVICE 


____________ 
 


I certify that I have served the Motion to File Out of Time on Hervery Young, Other 
Counsel of Record, via email on May 23, 2024, addressed to counsel of record as follows: 
 
Hervery Young 
hyoung@sccid.sc.gov 
 
 
 
December 19, 2024      /s Ashley B. Cornwell___________ 
        Ashley B. Cornwell 
        Cornwell Law Firm, LLC 
        1470 Ben Sawyer Blvd., Suite 14 
        Mount Pleasant, SC 29464 
        843-595-6003 
        acornwell@cornwellfirm.com 
        Attorney for Appellant 
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December 12, 2020. Defendant, who was 68 years old at the time of his arrest, was the last known 


person to be seen with Ms. Hodges. From the time the body was found to the time of his arrest, 


Defendant was interviewed by law enforcement multiple times, and had both his home and vehicle 


searched. During the last interview, Defendant made a confession to law enforcement and was placed 


under arrest. Defendant has remained in custody, without bond, since the date of his arrest. 


Defense counsel has contacted Alan Hirsch and reviewed Defendant's case with him. Mr. 


Hirsch has been qualified as an expert witness regarding false confessions in multiple states, 


including twice in South Carolina. Mr. Hirsch estimates the cost of his consultation and testimony at 


trial will be approximately Eight Thousand Dollars ($8,000.00). This includes pre-trial work of 


approximately Two Thousand Five Hundred Dollars ($2,500.00) plus an additional Five Thousand 


Five Hundred Dollars ($5,500.00) for expenses and testimony at trial. 


The undersigned now requests approval for payment of the above expert services, in an 


amount not to exceed Eight Thousand Dollars ($8,000.00). 


The South Carolina Supreme Court has been especially concerned that indigent defendants 


receive competent counsel and the services of experts necessary to a meaningful defense. Bailey, 309 


S.C. at 459, 424 S.E.2d at 506.


WHEREFORE, based on the above statement of facts and arguments, and any other facts that 


Defense Counsel may proffer at an ex parte hearing on these issues, Defendant is entitled to funds in 


an amount not to exceed Eight Thousand Dollars ($8,000.00) for his False Confession Expert, as they 


are reasonable, necessary, and appropriate to provide a complete and competent defense at trial. 


Accordingly, Counsel respectfully moves this honorable Court to approve the Eight Thousand Dollars 


($8,000.00) requested for Mr. Hirsch, which exceeds the statutory limit. Counsel further requests this 


Petition, any correspondence relating to this matter and any related Order be SEALED. 


(Signature Page to Follow) 


Page 2 of 3 


Page 2 of 109







Mount Pleasant, South Carolina 
September 19, 2023 
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Attorney for Defendant 
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


-------------) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 
C•c.> � •. --... 
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This matter comes before me in an ex parte proceeding authorized pursuant to S.C. Code §17-


3-50 (B) and (C) and Ex Parte Lexington County, 314 S.C. 220, 442 S.E. 2d 589 (1994) due to the


confidential nature of the matters herein. 


Defendant has made an ex parte application for authorization to expend Eight Thousand 


Dollars ($8,000.00) to retain a False Confession Expert. Based on the findings of facts and conclusions 


of law set forth below, this Court finds that this amount is appropriate because the services to be 


provided are reasonably and necessarily incurred. S.C. Code §17-3-50 (C). Defendant may apply for 


additional funding as the need arises, but the expenditure of state funds is not to exceed the limits set 


forth below without further authorization from this Court. 


This Court makes the following specific findings of fact: 


1. The Defendant was arrested and charged with Murder on December 14, 2019.


2. Defendant has been held in custody without bond since the date of his arrest, thus


qualifying him as an indigent person.


3. Defendant requires the services of a False Confession Expert to assist in preparing his


defense.


4. These services are reasonable and necessary to adequately represent the Defendant and


I ' 


., ' 
I 
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5. As a matter of fundamental fairness, this Court finds that Defendant is entitled to this


funding; otherwise, he "is denied the opportunity to participate meaningfully in a judicial


proceeding in which his liberty is at stake." Ake v. Oklahoma, 4 70 U.S. 68, 76 (1985).


In sum, after reviewing the relevant statutory provisions and Defendant's motion for 


authorization for expenditure of funds for an expert, this Court specifically finds: (a) that the 


legislature has authorized expert and investigative services; (b) that to consider Defendant's request 


this Court is authorized to hold an ex parte conference with counsel for Defendant; and (c) the 


expenditure offunds for and expert is reasonable and necessary. 


IT IS THEREFORE ORDERED Defendant is authorized to expend state funds in an amount 


not to exceed Eight Thousand Dollars ($8,000.00) for the cost of a False Confession Expert, Alan 


Hirsch. The expert will bill the Office of Indigent Defense and provide a detailed invoice with a 


breakdown of the work performed and at what hourly rate. The expert may interim bill the Office of 


Indigent Defense as services are completed, or may wait until the conclusion of the case. 


IT IS FURTHER ORDERED Defendant may apply for additional funds if necessary. The 


amount listed establishes the maximum amount to be paid without additional authorization from 


this Court. 


IT IS FURTHER ORDERED that Defendant's Petition for Funds, all related correspondence 


regarding this matter, and this Order shall be SEALED. ANY VIOLATION BY ANY PERSON OF THE 


CONFIDENTIAL NATURE OF THIS ORDER MAY CONSTITUTE CONTEMPT OF COUT. 


IT IS SO ORDERED! 


�Jlu�outh Carolina 
Oc:/. "J,. 


Sej3tember I J , 2023


Ditlr\.C S. Goodstein, Chief 
First Judicial Circuit Mc.. 1
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


) 


) 


) 
) 
) 
) 
) 
) 


) 


) 


) 


) 
-------------) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 


EX PARTE MOTION FOR FUNDING FOR 
A FORENSIC PATHOLOGIST EXPERT 


This motion is made ex parte as authorized by South Carolina Code of Laws §17-3-S0(B) and 


(C). Defendant, through his undersigned counsel, moves this Court, pursuant to the Fifth, Sixth, Eighth, 


and Fourteenth Amendments to the United Staes Constitution, S.C. Const. Art. I,§§ 3 & 14, S.C. Code 


§17-3-50(B) and (C),Ake v. Oklahoma, 470 U.S. 68 (1985), Baileyv. State, 309 S.C. 455,424 S.E.2d 503


(S.C. 1992), Rule 602, SCACR, and other applicable federal and state law, to authorize the expenditure 


of funds for additional expert, investigative, and other services to assist in the preparation and 


presentation of evidence in his criminal case. Specifically, Defendant requests this court to authorize 


the expenditure of funds for an Expert in Forensic Patholo�. 


Also, pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 


Constitution and S.C. Code §17-3-50 (B) and (C), Defendant moves this Court1 to conduct ex parte, 


any hearings ancillary to this motion. That is, any such hearings must be conducted outside of the 


presence of the solicitor, the attorney general, law enforcement personnel, county officials, news 


media, and the general public. In addition, this Petition, any correspondence related to this matter, 


and any related Order should be sealed. The factual and legal bases for this motion are set forth below. 


On December 14, 2019, Defendant was arrested and served with warrant number 


2019A3810200238, charging him with the murder of 35-year-old Cara Hodges. Cara Hodges was 


reported missing on December 10, 2019. Her body was found in the woods in Orangeburg County on 


1 Defendant specifically reserves the right to file for additional funds, as the need becomes apparent as 
discovery and the investigation progress. Page 6 of 109







December 12, 2020. Defendant, who was 68 years old at the time of his arrest, was the last known 


person to be seen with Ms. Hodges. From the time the body was found to the time of his arrest, 


Defendant was interviewed by law enforcement multiple times, and had both his home and vehicle 


searched. During the last interview, Defendant made a confession to law enforcement and was placed 


under arrest. Defendant has remained in custody, without bond, since the date of his arrest. 


Defense counsel has contacted Dr. Amy Durso of Professional Pathology Services and 


reviewed Defendant's case with her. Dr. Durso has been qualified numerous times as an expert in 


forensic pathology. The State intends to introduce their own forensic pathology expert at trial. Dr. 


Durso estimates the cost of her consultation and testimony at trial will be approximately Five 


Thousand Five Hundred Dollars ($5,500.00). This includes pre-trial work, testimony at trial, and all 


expenses. 


The undersigned now requests approval for payment of the above expert services, in an 


amount not to exceed Five Thousand Five Hundred Dollars ($5,500.00). 


The South Carolina Supreme Court has been especially concerned that indigent defendants 


receive competent counsel and the services of experts necessary to a meaningful defense. Bailey, 309 


S.C. at 459, 424 S.E.2d at 506.


WHEREFORE, based on the above statement of facts and arguments, and any other facts that 


Defense Counsel may proffer at an ex parte hearing on these issues, Defendant is entitled to funds in 


an amount not to exceed Five Thousand Five Hundred Dollars ($5,500.00) for his Expert in Forensic 


Pathology, as they are reasonable, necessary, and appropriate to provide a complete and competent 


defense at trial. Accordingly, Counsel respectfully moves this honorable Court to approve the Five 


Thousand Five Hundred Dollars ($5,500.00) requested for Dr. Durso, which exceeds the statutory 


limit. Counsel further requests this Petition, any correspondence relating to this matter and any 


related Order be SEALED. 


(Signature Page to Follow) 
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Mount Pleasant, South Carolina 
November 1, 2023 


Page 3 of 3 


CORNWELL LAW FIRM, LLC 


Ashley B. Cornwell 


SC Bar No.: 76577 
Attorney for Defendant 
1470 Ben Sawyer Blvd., Suite 14 


Mount Pleasant, SC 29464 
(843) 595-6003
acornwell@cornwellfirm.com
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


) 


) 


) 


) 


) 
) 
) 


) 


) 


) 


) 
__________ ) 


IN THE COURT OF GENERAL SESSIONS 


FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 


EX PARTE ORDER FOR FUNDING FOR 


A FORENSIC PATHOLOGY EXPERT 


This matter comes before me in an ex parte proceeding authorized pursuant to S.C. Code §17-


3-50 (B) and (C) and Ex Parte Lexington County, 314 S.C. 220, 442 S.E. 2d 589 (1994) due to the


confidential nature of the matters herein. 


Defendant has made an ex parte application for authorization to expend up to Five Thousand 


Five Hundred Dollars ($5,500.00) to retain an Expert in Forensic Pathology. Based on the findings of 


facts and conclusions of law set forth below, this Court finds that this amount is appropriate because 


the services to be provided are reasonably and necessarily incurred. S.C. Code §17-3-50 (C). 


Defendant may apply for additional funding as the need arises, but the expenditure of state funds is 


not to exceed the limits set forth below without further authorization from this Court 


This Court makes the following specific findings of fact: 


1. The Defendant was arrested and charged with Murder on December 14, 2019.


2. Defendant has been held in custody without bond since the date of his arrest, thus


qualifying him as an indigent person.


3. Defendant requires the services of an Expert in Forensic Pathology to assist in preparing


his defense.


4. These services are reasonable and necessary to adequately represent the Defendant and


ensure he has a complete and competent defense at trial.
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5. As a matter of fundamental fairness, this Court finds that Defendant is entitled to this


funding; otherwise, he "is denied the opportunity to participate meaningfully in a judicial


proceeding in which his liberty is at stake." Akev. Oklahoma, 470 U.S. 68, 76 (1985).


In sum, after reviewing the relevant statutory provisions and Defendant's motion for 


authorization for expenditure of funds for an expert, this Court specifically finds: (a) that the 


legislature has authorized expert and investigative services; (b) that to consider Defendant's request 


this Court is authorized to hold an ex parte conference with counsel for Defendant; and ( c) the 


expenditure of funds for and expert is reasonable and necessary. 


IT IS THEREFORE ORDERED Defendant is authorized to expend state funds in an amount 


not to exceed Five Thousand Five Dollars ($5,500.00) for the cost of Forensic Pathology Expert, Dr. 


Amy Durso. The expert will bill the Office of Indigent Defense and provide a detailed invoice with a 


breakdown of the work performed and at what hourly rate. The expert may interim bill the Office of 


Indigent Defense as services are completed, or may wait until the conclusion of the case. 


IT IS FURTHER ORDERED Defendant may apply for additional funds if necessary. The 


amount listed establishes the maximum amount to be paid without additional authorization from 


this Court. 


IT IS FURTHER ORDERED that Defendant's Petition for Funds, all related correspondence 


regarding this matter, and this Order shall be SEALED. ANY VIOLATION BY ANY PERSON OF THE 


CONFIDENTIAL NATURE OF THIS ORDER MAY CONSTITUTE CONTEMPT OF COUT. 


IT IS SO ORDERED! 


November 23 


Maite Murphy, Presiding Ju e 
First Judicial Circuit 


Page Z ofZ 
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STATE OF SOUTH CAROLINA ) 
) 


COUNTY OF ORANGEBURG ) 
) 


STATE OF SOUTH CAROLINA ) 
) 


vs. ) 


) 
) 


KENNETH HENRY EASTWOOD) 
) 


Defendant. ) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CffiCUIT 


INDICTMENT NO.: 2020-GS-38-0943 


PETITION FOR RULE TO SHOW CAUSE 


THE DEFENDANT, by and through his undersigned attorney, hereby petitions this Court 


for a Rule to Show Cause against the South Carolina Commission ofindigent Defense (hereinafter 


"SCCID"). As grounds in support thereof, the Defendant respectfully states as follows: 


1. The matters set forth in this Petition are controlled by the Ex Parte Order For Funding


For Funding For A False Confession Expert and Ex Parte Order For Funding For A Forensic 


Pathology Expert (hereinafter "Orders") signed on October 13, 2023 and November 2, 2023, 


respectively. (Attachment A). 


2. These Orders were each signed by circuit court judge, Maite Murphy, upon (1)


Defendant's Ex Parte Petition For Funding pursuant to the Fifth, Sixth, Eighth, and Fourteenth 


Amendments to the United States Constitution, S.C. Const. Art. I, §§ 3 & 14, S.C. code §l 7-3-


50(B) and (C), Ake v. Oklahoma, 470 U.S. 68 (1985), Bailey v. State, 309 S.C. 455, 424 S.E.2d 


503 (S.C. 1992), Rule 602, SCACR, and other applicable federal and state law (Attachment B), 


(2) the Court's finding that services of these experts were a reasonable and necessary expense to


ensure Defendant's ability to present a full and complete defense at trial, (3) the Court's finding 


that Defendant qualified for indigent status, and (4) the Court's finding that the legislature has 


authorized state funds to be expended for expert and investigative services. 


· ·-- - ----------------
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3. In Accordance with these Orders, Defendant was authorized to expend state funds in an


amount not to exceed Eight Thousand Dollars ($8,000.00) for the cost of a False Confession Expert 


and in an amount not to exceed Five Thousand Five Hundred Dollars ($5,500.00) for the cost of a 


Forensic Pathologist Expert, each to be billed to SCCID for direct payment at the conclusion of 


the case. 


4. Each expert rendered services upon agreement of payment in accordance with these


Orders, which included testifying at Defendant's trial the week of November 6, 2023. Upon the 


conclusion of trial, each expert submitted detailed invoices to Defendant. 


5. The total cost for the False Confession Expert's services and expenses totaled Seven


Thousand Nine Hundred Thirty Fourt Dollars ($7,934.00), which is within the amount of state 


funds Defendant was authorized to expend pursuant to the Order. (Attachment C). 


6. The total cost for the Expert in Forensic Pathology's services and expenses totaled Five


Thousand Five Hundred Dollars ($5,500.00), which is within the amount of state funds Defendant 


was authorized to expend pursuant to the Order. (Attachment D) 


7. Pursuant to the Orders, Defendant submitted these invoices ( along with a copy of the


signed orders) to SCCID requesting direct payment to be made to each expert pursuant to the 


Orders. 


8. On December 12, 2023, SCCID notified Defendant that because they were not consulted


prior to the Orders being signed, they were objecting to the funding orders and refusing to submit 


payment to the experts. 


9. Defendant is requesting the Court find SCCID in contempt for knowingly and willingly


refusing to comply with these Orders and order SCCID to innnediately render payment in full to 


each expert and to additionally pay Defendant's attorney's fees for the enforcement of this action. 


Page 2 of3 
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WHEREFORE, Defendant asks this Court to issue its rule to show cause requiring SCCID 


to show cause, if any, why they should not be held in contempt for failing to abide by the provisions 


of the Orders, why such Orders should not be strictly adhered to, and such other and further relief 


as the Court may deem just and proper. 


December 19, 2023 
Mount Pleasant, South Carolina


Respectfully Submitted, 


CORNWELL LAW FIRM, LLC 


By: � C� _9 >


�- Cornwell, Attorney for Defendant 
1470 Ben Sawyer Blvd., Suite 14 
Mount Pleasant, SC 29464 
(843) 595-6003 
acomwell@comwellfirm.com
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��� -- --------- - --


Page 14 of 109







STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


} 
) 
) 
) 
) 


) 
) 


) 
} 
) 
) 
) 


_____________ ) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 
s,;;;;:::, -.,..,. 
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This matter comes before me in an ex parte proceedingauthorized pursuant to S.C. Code §17-


3-50 (B) and (C) and Ex Parte Lexington County, 314 S.C. 220,442 S.E. 2d 589 (1994) due to the


confidential nature of the matters herein. 


Defendant has made an ex parte application for authorization to expend Eight Thousand 


Dollars ($8,000.00) to retain a False Confession Expert. Based on the findings of facts and conclusions 


of law set forth below, this Court finds that this amount is appropriate because the services to be 


provided are reasonably and necessarily incurred. S.C. Code §17-3-50 (C). Defendant may apply for 


additional funding as the need arises, but the expenditure of state funds is not to exceed the limits set 


forth below without further authorization from this Court 


This Court makes the following specific findings of fact: 


1. The Defendant was arrested and charged with Murder on December 14, 2019.


2. Defendant has been held in custody without bond since the date of his arrest, thus


qualifying him as an indigent person.


3. Defendant requires the services of a False Confession Expert to assist in preparing his


defense.


4. These services are reasonable and necessary to adequately represent the Defendant and


• 
, ,1 <, \ 


1 I; 
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• 


5. As a matter of fundamental fairness, this Court finds that Defendant is entitled to this


funding; otherwise, he "is denied the opportunity to participate meaningfully in a judicial


proceeding in which his liberty is at stake." Ake v. Oklahoma, 470 U.S. 68, 76 (1985}.


In sum, after reviewing the relevant statutory provisions and Defendant's motion for 


authorization for expenditure of funds for an expert, this Court specifically finds: (a) that the 


legislature has authorized expert and investigative services; (b) that to consider Defendant's request 


this Court is authorized to hold an ex parte conference with counsel for Defendant; and (c) the 


expenditure of funds for and expert is reasonable and necessary. 


IT IS THEREFORE ORDERED Defendant is authorized to expend state funds in an amount 


not to exceed Eight Thousand Dollars ($8,000.00) for the cost of a False Confession Expert, Alan 


Hirsch. The expert will bill the Office of Indigent Defense and provide a detailed invoice with a 


breakdown of the work performed and at what hourly rate. The expert may interim bill the Office of 


Indigent Defense as services are completed, or may wait until the conclusion of the case. 


IT IS FURTHER ORDERED Defendant may apply for additional funds if necessary. The 


amount listed establishes the maximum amount to be paid without additional authorization from 


this Court. 


IT IS FURTHER ORDERED that Defendant's Petition for Funds, all related correspondence 


regarding this matter, and this Order shall be SEALED. ANY VIOLATION BY ANY PERSON OF THE 


CONFIDENTIAL NATURE OF THIS ORDER MAY CONSTITUTE CONTEMPT OF COUT. 


IT IS SO ORDERED! 


��outh Carolina


Oc;I. -:z.. 


September J J 2023 


Die!le S. Ceedstein, Chief 
First Judicial Circuit Ma. 1
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inistrative Judge 
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant 


) 


) 
) 
) 


) 
) 
) 


) 
) 


) 


) 
) 


___________ ) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 


EX PARTE ORDER FOR FUNDING FOR 
A FORENSIC PATHOLOGY EXPERT 


This matter comes before me inan exparte proceeding authorized pursuant to S.C. Code §17-


3-50 (B) and (C) and Ex Parte Lexington County, 314 S.C. 220,442 S.E. 2d 589 (1994) due to the


confidential nature of the matters herein. 


Defendant has made an ex parte application for authorization to expend up to Five Thousand 


Five Hundred Dollars ($5,500.00) to retain an Expert in Forensic Pathology. Based on the findings of 


facts and conclusions oflaw set forth below, this Court finds that this amount is appropriate because 


the services to be provided are reasonably and necessarily incurred. S.C. Code §17-3-50 (C). 


Defendant may apply for additional funding as the need arises, but the expenditure of state funds is 


not to exceed the limits set forth below without further authorization from this Court 


This Court makes the following specific findings of fact: 


1. The Defendant was arrested and charged with Murder on December 14, 2019.


2. Defendant has been held in custody without bond since the date of his arrest, thus


qualifying him as an indigent person.


3. Defendant requires the services of an Expert'in Forensic Pathology to assist in preparing


his defense.


4. These services are reasonable and necessary to adequately represent the Defendant and


ensure he has a complete and competent defense at trial.
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5. As a matter of fundamental fairness, this Court finds that Defendant is entitled to this 


funding; otherwise, he "is denied the opportunity to participate meaningfully in a judicial 


proceeding in which his liberty is at stake." Akev. Oklahoma, 470 U.S. 68, 76 (1985). 


In sum, after reviewing the relevant statutory provisions and Defendant's motion for 


authorization for expenditure of funds for an expert, this Court specifically finds: (a) that the 


legislature has authorized expert and investigative services; (b) that to consider Defendant's request 


this Court is authorized to hold an ex parte conference with counsel for Defendant; and (c) the 


expenditure of funds for and expert is reasonable and necessary. 


IT IS THEREFORE ORDERED Defendant is authorized to expend state funds in an amount 


not to exceed Five Thousand Five Dollars ($5,500.00) for the cost of Forensic Pathology Expert, Dr. 


Amy Durso. The expert will bill the Office of Indigent Defense and provide a detailed invoice with a 


breakdown of the work performed and at what hourly rate. The expert may interim bill the Office of 


Indigent Defense as services are completed, or may wait until the conclusion of the case. 


IT IS FURTHER ORDERED Defendant may apply for additional funds if necessary. The 


amount listed establishes the maximum amount to be paid without additional authorization from 


this Court. 


IT IS FURTHER ORDERED that Defendant's Petition for Funds, all related correspondence 


regarding this matter, and this Order shall be SEALED. ANY VIOLATION BY ANY PERSON OF THE 


CONFIDENTIAL NATURE OF THIS ORDER MAY CONSTITUTE CONTEMPT OF COUT. 


IT IS SO ORDERED!


/at�cf mh Caroli,a


November � 23 


Maite Murphy, Presiding J 
First Judicial Circuit 


Page2 of2 
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


) 


) 


) 
--�---------1


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 


EX PARTE MOTION FOR FUNDING FOR 
A F  ALSE CONFESSION EXPERT 


This motion is made ex parte as authorized by South Carolina Code of Laws §17-3-50(B) and 


(C). Defendant, through his undersigned counsel, moves this Court, pursuant to the Fifth, Sixth, Eighth, 


and Fourteenth Amendments to the United Staes Constitution, S.C. Const. Art. I,§§ 3 & 14, S.C. Code 


§17-3-50(B) and (C),Ake v. Oklahoma, 470 U.S. 68 (1985), Baileyv. State, 309 S.C. 455,424 S.E.2d 503


(S.C. 1992), Rule 602, SCACR, and other applicable federal and state law, to authorize the expenditure 


of funds for additional expert, investigative, and other services to assist in the preparation and 


presentation of evidence in his criminal case. Specifically, Defendant requests this court to authorize 


the expenditure of funds for a False Confession Expert. 


Also, pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 


Constitution and S.C. Code §17-3-50 (B) and (C), Defendant moves this Court1 to coduct ex parte, any 


hearings ancillary to this motion. That is, any such hearings must be conducted outside of the 


presence of the solicitor, the attorney general, law enforcement personnel, county officials, news 


media, and the general public. In addition, this Petition, any correspondence related to this matter, 


and any related Order should be sealed. The factual and legal bases for this motion are set forth below. 


On December 14, 2019, Defendant was arrested and served with warrant number 


2019A3810200238, charging him with the murder of 35 year old Cara Hodges. Cara Hodges was 


reported missing on December 10, 2019. Her body was found in the woods in Orangeburg County on 


1 Defendant specifically reserves the right to file for additional funds, as the need becomes apparent as 
discovery and the investigation progress. 
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December 12, 2020. Defendant, who was 68 years old at the time of his arrest, was the last known 


person to be seen with Ms. Hodges. From the time the body was found to the time of his arrest, 


Defendant was interviewed by law enforcement multiple times, and had both his home and vehicle 


searched. During the last interview, Defendant made a confession to law enforcement and was placed 


under arrest Defendant has remained in custody, without bond, since the date of his arrest 


Defense counsel has contacted Alan Hirsch and reviewed Defendant's case with him. Mr. 


Hirsch has been qualified as an expert witness regarding false confessions in multiple states, 


including twice in South Carolina. Mr. Hirsch estimates the cost of his consultation and testimony at 


trial will be approximately Eight Thousand Dollars ($8,000.00). This includes pre-trial work of 


approximately Two Thousand Five Hundred Dollars ($2,500.00) plus an additional Five Thousand 


Five Hundred Dollars ($5,500.00) for expenses and testimony at trial. 


The undersigned now requests approval for payment of the above expert services, in an 


amount not to exceed Eight Thousand Dollars ($8,000.00). 


The South Carolina Supreme Court has been especially concerned that indigent defendants 


receive competent counsel and the services of experts necessary to a meaningful defense. Bailey, 309 


S.C. at 459, 424 S.E.2d at 506.


WHEREFORE, based on the above statement of facts and arguments, and any other facts that 


Defense Counsel may proffer at an ex parte hearing on these issues, Defendant is entitled to funds in 


an amount not to exceed Eight Thousand Dollars ($8,000.00) for his False Confession Expert, as they 


are reasonable, necessary, and appropriate to provide a complete and competent defense at trial. 


Accordingly, Counsel respectfully moves this honorable Court to approve the Eight Thousand Dollars 


($8,000.00) requested for Mr. Hirsch, which exceeds the statutory limit Counsel further requests this 


Petition, any correspondence relating to this matter and any related Order be SEALED. 


(Signature Page to Follow) 
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Mount Pleasant, South Carolina 
September 19, 2023 


Page3 of3 


CORNWELL LAW FIRM, LLC 


� 
Ashley B. Cornwell 
SC Bar No.: 76577 
Attorney for Defendant 
1470 Ben Sawyer Blvd., Suite 14 
Mount Pleasant, SC 29464 
(843) 595-6003
acornwell@cornwellfirm.com
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STATE OF SOUTH CAROLINA 


COUNTY OF ORANGEBURG 


STATE OF SOUTH CAROLINA, 


vs. 


KENNETH HENRY EASTWOOD 


Defendant. 


) 


) 


) 


) 
) 
) 
) 
) 
) 
) 


) 


) 


___________ ) 


IN THE COURT OF GENERAL SESSIONS 
FOR THE FIRST JUDICIAL CIRCUIT 


WARRANT NUMBER: 2019A3810200238 


EX PARTE MOTION FOR FUNDING FOR 
A FORENSIC PATHOLOGIST EXPERT 


This motion is made ex parte as authorized by South Carolina Code of Laws §17-3-50(BJ and 


(CJ. Defendant, through his undersigned counsel, moves this Court, pursuant to the Fifth, Sixth, Eighth, 


and Fourteenth Amendments to the United Staes Constitution, S.C. Const. Art. I,§§ 3 & 14, S.C. Code 


§17-3-50(BJ and [CJ,Ake v. Oklahoma, 470 U.S. 68 (1985J, Baileyv. State, 309 S.C. 455,424 S.E.2d 503


(S.C. 1992J, Rule 602, SCACR, and other applicable federal and state law, to authorize the expenditure 


of funds for additional expert, investigative, and other services to assist in the preparation and 


presentation of evidence in his criminal case. Specifically, Defendant requests this court to authorize 


the expenditure of funds for an Expert in Forensic Pathology. 


Also, pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 


Constitution and S.C. Code §17-3-50 (BJ and (CJ, Defendant moves this Court1 to conduct ex parte, 


any hearings ancillary to this motion. That is, any such hearings must be conducted outside of the 


presence of the solicitor, the attorney general, law enforcement personnel, county officials, news 


media, and the general public. In addition, this Petition, any correspondence related to this matter, 


and any related Order should be sealed. The factual and legal bases for this motion are set forth below. 


On December 14, 20:1.9, Defendant was arrested and served with warrant number 


2019A3810200238, charging him with the murder of 35-year-old Cara Hodges. Cara Hodges was 


reported missing on December 10, 2019. Her body was found in the woods in Orangeburg County on 


1 Defendant specifically reserves the right to file for additional funds, as the need becomes apparent as 
discovery and the investigation progress. 
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December 12, 2020. Defendant, who was 68 years old at the time of his arrest, was the last known 


person to be seen with Ms. Hodges. From the time the body was found to the time of his arrest, 


Defendant was interviewed by law enforcement multiple times, and had both his home and vehicle 


searched. During the last interview, Defendant made a confession to law enforcement and was placed 


under arrest. Defendant has remained in custody, without bond, since the date of his arrest. 


Defense counsel has contacted Dr. Amy Durso of Professional Pathology Services and 


reviewed Defendant's case with her. Dr. Durso has been qualified numerous times as an expert in 


forensic pathology. The State intends to introduce their own forensic pathology expert at trial. Dr. 


Durso estimates the cost of her consultation and testimony at trial will be approximately Five 


Thousand Five Hundred Dollars ($5,500.00). This includes pre-trial work, testimony at trial, and all 


expenses. 


The undersigned now requests approval for payment of the above expert services, in an 


amount not to exceed Five Thousand Five Hundred Dollars ($5,500.00). 


The South Carolina Supreme Court has been especially concerned that indigent defendants 


receive competent counsel and the services of experts necessary to a meaningful defense. Bailey, 309 


S.C. at 459,424 S.E.2d at 506.


WHEREFORE, based on the above statement of facts and arguments, and any other facts that 


Defense Counsel may proffer at an ex parte hearing on these issues, Defendant is entitled to funds in 


an amount not to exceed Five Thousand Five Hundred Dollars ($5,500.00) for his Expert in Forensic 


Pathology, as they are reasonable, necessary, and appropriate to provide a complete and competent 


defense at trial. Accordingly, Counsel respectfully moves this honorable Court to approve the Five 


Thousand Five Hundred Dollars ($5,500.00) requested for Dr. Durso, which exceeds the statutory 


limit. Counsel further requests this Petition, any correspondence relating to this matter and any 


related Order be SEALED. 


(Signature Page to Follow) 
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Mount Pleasant, South Carolina 
November 1, 2023 


Page 3 of3 


CORNWELL LAW FIRM, LLC 


�<z? 
,?,-"Ashley B. Cornwell 


SC Bar No.: 76577 
Attorney for Defendant 
1470 Ben Sawyer Blvd., Suite 14 
Mount Pleasant, SC 29464 
(843) 595-6003
acornwell@cornwellfirm.com
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ATTACHMENT C 
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Professor Alan Hirsch 


Williams College, Williamstown, MA (413)458-2192 


Invoice for Expert Consultation/Testimony Concerning Eastwood Confession 


Services rendered: See p.2 


Fee: $2,500 pre-trial work+ 4,000 (flat fee to testify)= $6,500.00 


fa,-penses: $1,434.00 


Balance due: $7,934.00 


BY CHECK payable to Alan Hirsch (tin#: 125-52-4710) and mail to: 


Professor Alan Hirsch 


59 Longview Terrace 


Williamstown, MA 01267 


(413)458-2192
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10/17/23: 3.75 (document review) 


10/20: 2.75 Q & A 


10/26: .5 phone call 


10/31: 1 (reviewing new documents & Ashley's Q/ A and responding) 


11/7; 1.25 prep for testimony 


11/8-11/10 (Travel & testimony at trial) 


EXPENSES 


Flights: $814 


Hotel: $485 


Airport Trans: $135 


TOTAL: $1,434.00 
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Albany (ALB) to Charleston (CHS) 


American Airlines 5200 5:35pm - Albany, NY, United States (ALB-Albany Intl.) to 
Washington, DC, United States (DCA-Ronald Reagan Washington National) 


Web Fare 


• Airline confirmation: DAIUVB (American Airlines)
• Economy / Coach (K)
• Wed, Nov 8, 5:35pm - 7:15pm
• 1 h 40m flight duration


Layover: 1 h 1 m 


American Airlines 5167 8:16pm - Washington, DC, United States (DCA-Ronald Reagan 
Washington National) to Charleston, SC, United States (CHS-Charleston Intl.) 


• Terminal 2
• Economy / Coach (K)


• Wed, Nov 8, 8:16pm - 10:18pm
• 2h 2m flight duration


Free cancellation expires 24 hours after confirmation 


Charleston (CHS) to Albany (ALB) 


American Airlines 1059 6:15pm - Charleston, SC, United States (CHS-Charleston Intl.) to 
Philadelphia, PA, United States (PHL-Philadelphia Intl.) 


• Airline confirmation: DAIUVB (American Airlines)
• Economy / Coach (V)
• Fri, Nov 10, 6:15pm - 7:58pm
• 1 h 43m flight duration


Layover: 1 h 2m 


American Airlines 5830 9:00pm - Philadelphia, PA, United States (PHL-Philadelphia Intl.) 
to Albany, NY, United States (ALB-Albany Intl.) 


• Terminal F
• Economy I Coach 01)
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• Fri, Nov 10, 9:00pm - 10:13pm
• 1 h 13m flight duration


Manaae your itinerary


Travel confidently with the Expedia app 


□ 


Manage your plans and make trip updates on the fly - wherever the journey takes 


your. Explore the app 


Price summary 


Roundtrip flight 


1 traveler 


Taxes & fees 


Total 


$712.54 


$101.84 


$814.38 
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LODGING RECEIPT 


Room No: 331/NKSQB 


Arrival Date: 11/8/2023 11 :50:00 PM 


59 LONVIEW TERRACE Departure Date: 11/10/2023 9:42:00 AM 


Adult/Child: 2/0 


WILLIAMSTOWN MA 01267 Cashier ID: TJWESTBURYLOPEZ 


UNITED STATES OF AMERICA Room Rate: 158.19 


AL: 


HH # 512258614 BLUE 


VAT# 


Folio No/Che 1056627 A 


Corrfi=ation Number: 9001204 7 


EMBASSY SillTES NORTH CHARLESTON 11/10/2023 9:41:00 AM 


DATE REF NO DESCRIPTION CHARGES 


11/8/2023 4353096 GUEST ROOM $263.62 


11/8/2023 4353096 STATE TAX $23.73 


11/8/2023 4353096 CITY TAX $13.18 


11/8/2023 4353096 CHARLESTON DESTINATION FEE $2.00 


11/8/2023 4353096 DESTINATION FEE TAX $0.18 


11/9/2023 4353625 GUEST ROOM $158.19 


11/9/2023 4353625 STATE TAX $14.24 


11/9/2023 4353625 CITY TAX $7.91 


11/9/2023 4353625 CHARLESTON DESTINATION FEE $2.00 


11/9/2023 4353625 DESTINATION FEE TAX $0.18 


11/10/2023 4353868 MC *1263 ($485.23) 


**BALANCE** $0.00 
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NORM'S rn,JOUSINE 'AIRPO


573 ASHLAND STREET 
NORTH,ADAMS, MA 0124745 


ll_!Ol/2023 ·!l:2U5


Card !i 
SEQ#: 
Batch#: 
INVOICE 


CREDIT CARD 
MC SALE 


�1.prnialCode)\-': • t· 
El;try Melliod: ; •
Mooe: : . 
Avs Code: 


t 
1071 


5 


70178P 
Manual 
Online 


flYZ 
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ATTACHMENT D 
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p .. p .. s 
PROFESSIONAL PAll--iOl.OGY SERVICES,. PC 
Your Tot.iii P.JihoioN,y So!.ulivn 


Professional Pathology SeNices, PC 
One Science Court, Suite 200 
Columbia SC 29203 


EIN: 01-0678285 


DATE: November 13, 2023 


INVOICE#23113 


TERMS: Upon Receipt 


RE: Cara H9dges 
Review of Reports, photos and Trial Prep 


Bill To: 
Ashley Cornwell, Esquire 
Cornwell Law Firm, LLC 
1470 Ben Sawyer Blvd., Suite 14 
Mount Pleasant SC 29464 


3 hours@ $500.00 $ 1,500.00 


Court Testimony $4,000.00 


Please remit to: 
Professional Pathology SeNices, PC 
ATTN: Vickie Cox 
One Science Court, Suite 200 
Columbia SC 29203 


TOTAL $ 5,500.00 
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1330 Lady Street, Suite 401 
Post Office 11433 
Columbia, South Carolina 29211-1433 
Telephone: (803) 734-1330 
Facsimile:   (803) 734-1397


J. Hugh Ryan, Executive Director 
Hervery B. O. Young, Deputy Director and General Counsel 


Lori Frost, Assistant Director 


December 20, 2023 


VIA EMAIL ONLY 


The Honorable Maite Murphy 


Circuit Court Judge 


P.O. Drawer 802 


St. George, South Carolina 29477 


Re: State v. Kenneth Henry Eastwood 


Warrant No.:  2019A3810200238 


Dear Judge Murphy: 


This office is in receipt of a copy of the Orders for Funding submitted by Ashley B. Cornwell, Esq. 


in the above referenced case on December 12, 2023. (See Attachment A).  I am writing to present 


the objection of SCCID to the Orders.  It is the position of SCCID that the statutes, budget provisos 


and policies governing this agency do not authorize the use of the Defense of Indigent Funds to pay 


attorney and/or expert fees or expenses in cases where the defendant has retained private counsel to 


represent him and is therefore not indigent. SCCID did not participate in any hearings on this matter 


and were not informed of the request.  Likewise, the orders were not presented to SCCID within 15 


days of issuance as required by the agency Voucher Payment Policy.    Attorney Cornwell was 


contacted to discuss this matter after SCCID received a copy of the Order herein.      


It appears that in this case, Mr. Eastwood was arrested in December 2019 and retained the services 


of Mr. Jim Falk shortly thereafter to represent him in this matter.  Mr. Falk passed in May 2023 and 


the Public Defender office was appointed on or about May 18, 2023.  Mr. Eastwood retained 


Attorney Cornwell on or about June 13, 2023.  The Ex Parte Motion of Attorney Cornwell does not 


reflect that she was retained in this case.  SCCID learned this upon receipt of the order and inquiring 


about Attorney Cornwell’s status in the case since there was not an Order of Appointment presented 


with the Funding Order.  SCCID is not aware of the specifics of Attorney Cornwell’s retainer 


agreement in this case.  The request of Attorney Cornwell should have been denied for the 


following reasons:   


1. The funds appropriated to SCCID are restricted by statute and budget provisos of the General


Assembly to pay fees and expenses in cases where a defendant is indigent. In this action,


Attorney Cornwell was hired by Mr. Eastwood, or on his behalf.  The mere fact that a third


party gave the money to the attorney does not create anything other than an attorney-client


relationship between the attorney and Mr. Eastwood.  Under SC law, when counsel is


employed, a defendant is presumed to not be indigent.
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Murphy, Maite  


December 20, 2023 


Page Two (2) 


2. Section 17-3-50 and the Budget Provisos of the General Assembly’s Appropriations Act are


the authorities that allow expenditure of Defense of Indigent Funds.  The funds are restricted


to pay the fees and expenses of private counsel appointed in non-capital cases, post-


conviction relief, abuse and neglect, termination of parental rights and sexually violent


predator cases.  Attorney Cornwell was not court appointed to represent Mr. Eastwood.


3. The Defense of Indigent Fund is not an insurance policy to cover or supplement a Retainer


Agreement for private counsel.  Private attorneys are required to make a retainer agreement


with clients to spell out the details of the representation.  Attorneys have an obligation to


assess a case to determine the time and labor required and the expected and estimated


expenses to perform the legal services properly.  SCCID request that the Court require


Attorney Cornwell to disclose the retainer agreement between her and Mr. Eastwood so that


the Court can consider the terms of the agreement.


4. South Carolina does not have provisions that allow a defendant to be indigent ONLY for case


expenses.  SCCID is aware of only two states that allows a defendant to retain counsel of his


choice and then push the bills of experts and other service providers onto the back of the


State taxpayers.


5. Ordering SCCID to expend fund beyond its authority would result in this agency violating


the law and mandates of the General Assembly at the order of the court.


In 2006, the SC Supreme Court established rules and procedures for the processing of indigent 


defense vouchers.  The Order restated the legislative intent of the funds managed by this agency to 


be used for the defense of indigents.  The Order provides that SCCID notify the court and trial 


counsel of any objections.  The trial court may determine the matter with or without a hearing in its 


discretion.   


Please let this letter serve as the notice of objection by SCCID to the funding order in this case.  


SCCID is asking the Court to rescind this order.  This letter provides a general explanation of the 


objection.  I will prepare a reply to the Rule to Show Cause filed by Attorney Cornwell after the 


Christmas holiday.  While this Court may determine this matter with or without a hearing, SCCID 


respectfully requests to be heard on this objection further at a hearing on the record to preserve the 


same if review is needed.  We will await further directions from you on how you wish to handle this 


matter.    


If there are any questions, please do not hesitate to contact this office. 


Sincerely, 


Hervery B. O. Young 


cc: Ashley Cornwell, Esquire (via Email) 


J. Hugh Ryan, SCCID Executive Director
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STATE OF SOUTH CAROLINA )


) IN THE COURT OF


COUNTY OF ORANGEBURG ) GENERAL SESSIONS


THE STATE, )


Plaintiffs, )


Vs ) CASE NO. 2020-GS-38-943


KENNETH EASTWOOD, )


Defendant ) (VIRTUAL)


JANUARY 18, 2024


ORANGEBURG, SOUTH CAROLINA


HONORABLE MAITE MURPHY, JUDGE


A P P E A R A N C E S:


BY:  HARVERY B.O. YOUNG, ESQUIRE


Attorney for the Plaintiffs


BY:  ASHLEY B. CORNWELL, ESQUIRE


Attorney for the Defendant


KATHERINE A. SPIRES


REGISTERED PROFESSIONAL REPORTER
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THE COURT:  Are we ready to proceed


with this morning's hearing?


MS. CORNWELL:  Yes, Your Honor.


THE COURT:  All right.  Yes, Ms.


Cornwell, I'll be happy to hear from you.


MS. CORNWELL:  Your Honor, the petition


for rule to show cause thus made to Your Honor,


this is the case that Your Honor presided over back


in November in Orangeburg County, it was a murder


trial where I represented the Defendant, Kenneth


Eastwood.  Prior to trial, I had submitted two


separate petitions for two separate experts, one


was a false confession expert and the other was a


forensic pathologist.


The submission for the experts I


believe was necessary to present a full and


complete defense on behalf of my client.  We did


present to you in both the petition as well as in


email communications with Your Honor regarding his


indigent status, the reason that we felt those


experts were going to be necessary to provide a


full and complete defense for Mr. Eastwood.


As Your Honor recalls, the whole basis


of this case, it was a confession case.  And so


really the only meaningful defense that we would
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have had at trial was the false confession expert


as well as the forensic pathologist to kind of


counter what the State's pathologist found as far


as time of death.


Your Honor reviewed all of those


documents, all of those communications.  We also


submitted the order from Judge Taylor finding Mr.


Eastwood indigent appointing counsel to him.  I did


submit that order to Your Honor again just a few


minutes ago.  Your Honor did agree that


Mr. Eastwood was indigent.  He had been


incarcerated for almost three years at that point


with no ways of making an income.  Prior to that,


he was a stock person at the IGA grocery store, so


did haven't a large income to begin with.


You did find that he was indigent.  You


did agree that the services of the two experts that


I requested were reasonable and necessary to


provide a complete defense in accordance with our


Constitution -- the US Constitution state law in


the statutes, so you did order and allow up to, I


believe, $8,000 for the forensic -- I'm sorry, for


the false confession expert and up to $5500 for the


forensic pathologist.  You ordered that SCCID must


pay those experts upon submission of their
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invoices, their times, and proper documentation,


and that it would be paid to them directly by


SCCID.


At the conclusion of the case, we did


submit all the proper documentation to SCCID


including Your Honor's signed funding orders


ordering SCCID to pay those upon submission of


those orders and those invoices to SCCID.  I was


notified that SCCID was objecting to your orders


and refusing to pay.


I did reach out to Mr. Young through


several email communications in an effort to


resolve this.  You know, I understand what his


position is.  I told him I think that his argument


is more with the legislative and the executive


branch and not the judicial branch, but


unfortunately we were not able to get it resolved


and as a result, I did have to file this petition.


It's my position that, you know,


Mr. Eastwood was indigent.  He was found indigent


by two separate circuit court judges, yourself and


Judge Taylor.  Additionally, I did just send Your


Honor another affidavit of indigency where the


South Carolina -- the appellate court has found him


to be indigent and in need of appointed appellate
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counsel and I've submitted that affidavit.


Given that he was indigent, he is still


entitled to a full and complete defense.  The


statute provides that expert services may be


retained should the court find them reasonable and


necessary and that funds for those experts should


be paid by SCCID.


In this case, we followed all of the


protocols that have been put in place.  I


understand Mr. Young's indication that the statute


state for private appointed counsel and that I was


retained and not appointed.  However, I do not


believe that that distinction would make


Mr. Eastwood's claim of indigency any different.


The statute even references the fact that just


because somebody has paid a partial amount to a


private and retained attorney does not mean that he


could not then be indigent later on for appointment


of counsel purposes.


When we look at the case law, the State


v. Reeves case that I just sent Your Honor this


morning, that is a PCR case with the Court of


Appeals did find ineffective assistance of counsel


in that case.  That is a case where trial counsel


for Mr. Reeves indicated that he did not meet with
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experts, he did not retain experts, or consult with


experts or present experts at trial in the Reeves


case and basically said that it wasn't a trial


strategy not to do that, but it was because the


client had stopped paying and was not financially


able to pay for experts and so based on the fact


that he couldn't pay for experts, they did not


pursue any experts.


The court found that that was


ineffective assistance of counsel and even noted in


their Footnote 5, you know, if Reeves was indigent


and could not afford to pay for an expert, the


South Carolina Office of Indigent Defense could


have provided the funds needed to secure an expert


witness and they reference Code 17-3-50(b) which


was also referenced in both my petition and your


order regarding these funds.


The argument that just because somebody


retains an attorney or has a third party retain an


attorney on someone's behalf makes them not


indigent, I don't believe is logical or what our


statute or our courts have found.


Again, I understand Mr. Young's


argument that, you know, the statute specifically


states court appointed private attorneys and does
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not mention anything about retained attorneys.


However, our judicial branch has clearly stated


that even with privately retained counsel, if a


person becomes indigent during the course of


representation and cannot afford experts or


investigative services that are necessary and


reasonable to a full and complete defense, then,


you know, it is up to that attorney to seek funds


from the court to provide for those services to


ensure that the Constitutional rights of the


indigent defendant are provided for.


We did all that with Your Honor.  Your


Honor went through a vigorous process in making


sure that we provided proper evidence and


documentation of his indigency.  Once you found


that he was indigent and that these services were


reasonable and necessary, you granted the order and


we're simply asking that, you know, SCCID abide by


your order and submit payment to these experts.


They rendered services.  They rendered their


services on the reliance of this order in being


paying paid through this order because both experts


were keenly aware that I didn't want them to start


any work when I consulted with them until and


unless we were able to get the funding order
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because my client would not be able to pay if there


was not a funding order in place.


They knew that.  They didn't start


their services until we had funding orders, so


they've detrimentally relied on these funding


orders as well for payment of services that they've


already rendered.


Based on that, I would respectfully


request that Your Honor order SCCID to pay these


experts immediately based on the documents that had


been submitted.  And I'm also at this point, Your


Honor, asking for attorney's fees for this hearing.


I did submit an affidavit of that -- for that based


on prior conversations with Mr. Young.  I think the


order is quite clear and my time preparing for and


going -- preparing for this hearing.


I did submit in my affidavit that while


my typical hourly rate is about 300 an hour, that I


would stipulate to my fees in accordance with the


statute which is for $40 an hour out of court time


and $60 an hour in court time and all of those fees


are broken down in that affidavit of indigency.  I


would just ask for attorney's fees in the amount of


$260, Your Honor.


THE COURT:  Thank you, Mr. Cornwell.
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Mr. Young, good morning.  Mr. Young, you're on


mute.


MR. YOUNG:  Sorry about that.  May it


please the Court.  For the record, I am Hervery


Young.  That's H-E-R-V-E-R-Y.  I'm the deputy


director and general counsel for the Commission on


Indigent Defense.


If I may, Your Honor, I want to give a


little bit of background information that I've been


able to uncover prior to -- or actually since we


received a copy of the funding order.  It's my


understanding that Mr. Eastwood was arrested on or


about December of 2019.  Shortly thereafter,


Mr. Eastwood retained the services of James Falk to


represent him.  Mr. Falk represented him as a


retained attorney until May of 2023 when Mr. Falk


passed away.


From what I've been able to uncover,


because Mr. Falk passed away, Mr. Eastwood or


someone communicated to the public defender's


office that Mr. Eastwood was incarcerated and that


he was informed that Mr. Falk had passed away.  The


public defender's office then went to Judge --


gosh, his name escapes me right now -- Judge


Taylor, and got -- secured an order appointing the
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public defender's office to represent him given the


nature of his charges so that he was not without


counsel sitting in jail.


Shortly thereafter, in June of 2023,


after having one meeting with the public defender's


office, Mr. Eastwood retained the services of Ms.


Cornwell.  In October -- she represented him until


the conclusion of the case in October or November


timeframe is when she secured the funding orders


that are at issue here.


Based on my conversations with Ms.


Cornwell, there were no hearings, no ex parte


hearings that were held.  It was just based on the


submission of her documentation which was the


motion and the proposed order.


I note that in that motion, nowhere


does it makes any reference to Ms. Cornwell's


status as either court appointed or retained.


Likewise, at that particular time, based upon what


I've learned from the clerk of court's file is that


there was not an affidavit of indigency submitted


at that period of time.


So that's a little background


information.  Just kind of give a little bit of


information regarding the authority of this court
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to, one, even have this hearing as well as other


authority that gives this court the ability to


authorize funding.


The General Assembly gave this --


created this Commission in order to oversee the


defense of indigency funds and the appointment of


counsel and indigency period across the state.  In


Section 17-3-110, it also gave the Supreme Court


the authority to create rules and regulations for


this Commission to comply with.


Likewise in 17-3-310 and 340, it gave


the authority to this Commission to create the


necessary policies, rules, procedures, regulations,


and standards that in order to implement or to


comply with things such as voucher processing,


funding orders, the determination of indigency and


things of that nature.  This office created a


voucher payment policy that is posted publically on


its website has been provided to all attorneys that


normally does business with us.


That policy was originally created or


adopted by the Commission in 2007.  In February of


2021, that policy was amended to address a number


of procedural things that the Commission saw in


order to address those things.
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Likewise in 2006, the Supreme Court


issued an order which is -- which has not been


rescinded in any way which established a process


that once vouchers are submitted to this body --


this agency for processing for payment, that there


is a process in place in order for -- that allows


us to object to vouchers and raise those issues to


the issuing judge as well as trial counsel in order


for those issues to be resolved.  It gave the court


the authority to -- the trial court the authority


to decide those decisions on its face or to allow


the court to decide those things through a hearing


such as this hearing today.


I bring that authority to the court's


attention so that the court will know that this


agency is in no way willfully trying to refuse any


orders of the court, but there is a process in


place that has been in place at least since 2006 as


to how we deal with vouchers, how we challenge


funding orders and things of that nature.


Traditionally, until 2021, we always


had to deal with those things on the back end after


orders have been filed and that is when we find out


that the orders that we may interpret as being


inappropriate orders, that that is when they were
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issued because we get a voucher and a invoice from


an attorney requesting funding.


In 2021, we changed our voucher payment


policy to require that all attorneys who receive


funding orders from the court to file those or


submit those funding orders to us within 15 days of


receiving the signed order from the court.  The


purpose of that was to allow us to address any


issues as it relates to the funding order on the


front end of the case before experts begin any


working, before any fees are incurred or anything


along those lines.


I will note for the court that in 2021,


Ms. Cornwell was one of our 608 indigent defense


contract attorneys and was provided with a copy of


the new voucher payment policy.  Likewise, there


were trainings thereafter that were offered and we


have where Ms. Cornwell at least attended one of


those trainings where we highlighted the fact that


we wanted to get those orders in early so that we


can address any issues whatsoever beforehand.


In this particular case, we did not


receive the orders that we are here today on until


sometime in December of 2023, well after the 15


days, well after these experts had performed their
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work in this particular case.


I bring to the court's attention it's


our position as the Commission on Indigent Defense


that the orders in this particular case should not


have been granted for a couple of different reasons


and I will -- I spelled out some of those in my


letter to the court where we stated that we had an


objection and I will go through those, if I may.


Initially, it's our position that


Mr. Eastwood is not indigent.  Being in jail alone


is not a basis of anyone being considered indigent.


It very well may create a presumption that that


person is indigent because they have been


incarcerated and they have been incarcerated for a


period of time.  But Rule 602 provides that other


factors have to be taken into consideration in


order to look at the whole picture or status of a


particular person.


In this particular case, when I went


through the background -- well, let me back up.  In


South Carolina, the definition of what is


considered an indigent person or what makes a


person indigent is spelled out in statute and in


rule.  And it clearly says that a person is


indigent if they are financially unable to retain
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counsel.  And in some -- in Rule 602 and in


Section, I think, 17-3-30 and 45, it says a person


is indigent if they are financially unable to


employ counsel.


In South Carolina, there is -- once a


person retains an attorney, then by statute and by


rule, they are no longer indigent.  Because South


Carolina does not offer any options for a person


who have retained counsel to be determined to be


indigent only for the purposes of expenses.  There


are some states, Florida being one of them, that


does have a specific statute that says, that a


person rather having appointed counsel or retained


counsel may be found indigent for the purposes of


expenses.  South Carolina does not have such a


statute.  And as we have shared with many other


entities and attorneys, if that is the desire of


the private bar to have access to those things,


then that is a matter that they need to address


with the legislatures and have implemented in law.


However, our agencies and the courts are bound by


what the General Assembly have put in place as


being the restrictions on the defense of indigents.


In this particular case, Mr. Eastwood


retained not one, but two attorneys.  He initially
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out the gate retained the services of Mr. Falk.  I


do not know what the fee was that he paid Mr. Falk


or what any agreements were with that.  I will


attest to the court that I did reach out to the


court receiver in order to see if they could review


the files of Mr. Falk in order to find out what


that retainer fee was, they were not able to locate


an actual file for Mr. Falk regarding Mr. Eastwood.


But I will acknowledge that they were not able to


find a few other files of Mr. Falk's either.


We do not know what the fee agreement


was with Mr. Eastwood and Ms. Cornwell.  But we do


know that for a short period of time, I believe it


was like 28 days from the time that the public


defender's office was -- or the order was signed


for the public defender's office to the time that


Ms. Cornwell presented a letter or notice to the


public defender's office that she had been


retained.  That is significant because in South


Carolina, a person is indigent only if they're


unable to afford -- to employ counsel and in this


case, Mr. Eastwood employed two attorneys.


The -- we have not -- other than the


affidavit of indigency that was submitted this


morning by email, I received it while I was in the
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waiting room waiting for this hearing to start and


briefly glanced over it and noticed that it was


dated January 12, 2024.  We had not been able to


identify -- to find any other application or


affidavit of indigency submitted by Mr. Eastwood.


And I will note that in my brief review of that


affidavit that was submitted this morning, there


was a question that asked the question of whether


or not he had retained for a court appointed


attorney and what, if anything, was paid and that


information was checked, yes, retained, listed Ms.


Cornwell.  But the information that was written on


there regarding the amount paid was removed from


that affidavit.


Under Rule 602, the court must consider


or whoever is screening a person in order to


determine if they are indigent, that entity must


take into account all assets of a person.  The


funds that would have been used to pay for an


attorney on behalf of Mr. Eastwood are considered


assets of Mr. Eastwood.  The court even in the


Rules of Professional Responsibility, the court has


said that the agreement would be between the


attorney and the client regardless of the source of


those funds and even so much as if that
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relationship comes to an end, Ms. Cornwell could


have only returned those funds to the Defendant


unless it was otherwise specified in writing.


My experience in looking at a number of


retainer agreements in dealing with these cases


where private counsels are asking the State to fund


their experts, almost always there is a provision


in those retainer agreements that says that the


client is responsible for any and all costs and


expenses associated with the representation.


We have, and I will acknowledge, and if


we were in person, I would have provided a copy of


that retainer agreement, but we actually in doing


one of these objection hearings found a retainer


agreement by one attorney that specifically said


that if you will pay me X amount of dollars and if


you're not able to afford the experts that you are


-- that are required for your case, then we will


ask the court to require the State to pay those


fees through the Commission on Indigent Defense.


When we challenged that and brought


that retainer agreement to the court's attention,


the court was not pleased with the responses.


Likewise, because there were no affidavits


submitted in this case, that is indicative that
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there was very little if any screening that was


done in this particular case of Mr. Eastwood.


I also want to, as a basis as to why we


believe that these orders should not have been


issued is that Mr. Eastwood and Ms. Cornwell


entered into an agreement in order to provide


representation.  That was a decision of


Mr. Eastwood in entering into that agreement and,


therefore, it becomes a contractual matter between


Ms. Cornwell and Mr. Eastwood -- and Mr. Eastwood.


As I stated earlier, the Rules of


Professional Responsibility, Rule 1.5 requires that


before any attorney takes on any case that they're


required to explain to their client, preferably in


writing, the scope of their reputation and any and


all fees and expenses that may be associated with


that representation.  It is clear in the Rules of


Ethics that that should happen before the


commencement of the representation.


I think it is common place that when


you have a defendant who is charged with homicide


that there is going to be a need for some experts.


You may not know the extent of those experts or


which type of experts at that initial meeting, but


I can't imagine having practiced criminal defense
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law for almost 30 years now that any criminal


defense lawyer handling a homicide case would not


acknowledge that they were going to need experts


and would have discussed that with the client


beforehand.


And I say that, because Mr. Eastwood


should have been made aware that he was going to


need experts at a certain dollar amount or


estimation and if he was not able to afford those,


then Ms. Cornwell should not have taken on that


representation because she would have known from


day one that he was not able to provide that


representation -- I mean, he was not able to pay


those fees in order to cover his representation


which he was agreeing to do so.


It's our position --


THE COURT:  Mr. Young, let me ask you


this.  So then the thought behind that policy then


of course would be that not only would indigent


defense have to pay for the attorney, but also for


the experts; am I following that right?  That's how


--


MR. YOUNG:  That is the --


THE COURT:  -- preferred to proceed?


MR. YOUNG:  That is correct.  It's our
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position that if a defendant is considered to be


indigent, that that person would then be appointed


to the public defender's office who would then have


access because they are either appointed private


counsel if they are a conflict attorney or the


public defender's office.


Which is what the Statute 17-3-50


provides as the guidelines for expert fees,


attorney's fees, and all that stuff and it clearly


says, when private counsel is appointed pursuant to


this chapter or the public defender's office, then


they are entitled to a reasonable fee for


attorney's fees and they then have access to make a


request to the court for any necessary experts


needed in their case.


South Carolina General Assembly did not


provide for if a person retains counsel that they


can request for fees if their client cannot afford


any experts or other expenses related to their


case.


Ms. Cornwell made reference to the


section -- the statute, I believe it is 17-3-10


which the last sentence in that which basically


says that if a person had previously engaged or


partially paid private counsel at their own expense
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in connection with pending charges, shall not


preclude them from being -- preclude a finding that


he is financially unable to retain counsel.


That is exactly what the General


Assembly put that in place to cover those


situations when a person is retained for bond


purposes or initial appearances and things of that


nature and cannot afford the rest of the attorney's


fees or if it's a situation where an attorney takes


on an engagement and for some reason or some


circumstances that the client is unable to provide


-- I mean, to continue to pay for that retained


attorney, the statute says they're not precluded


from then asking the court to appoint an attorney


to represent them.  That is not the case here.


The case here is that Ms. Cornwell has


been paid.  She is not complaining that her client


wasn't able to pay her fee, she's just saying that


the client wasn't able to pay for the experts that


were needed to defend him and, therefore, we're


asking that.  That statute talks specifically about


the appointment of counsel.  And at no point in


time during the course of Ms. Cornwell's


representation did she ask the court to appoint her


because her client could no longer pay her in this
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case.  Which makes her solely a privately retained


attorney who is asking the court to find her client


indigent only for the purposes of paying for his


experts and stuff.


It is our position that the General


Assembly did not establish this Commission or this


defense of indigency funds in order to be an


insurance policy for a bad retainer agreement.  And


that is basically what we have.  Ms. Cornwell has


entered into a retainer agreement that her client


is not able to comply with and, therefore, they are


now wanting the State to foot the rest of that bill


as far as the experts and stuff.


Ms. Reeves (verbatim) quoted the case


of Reeves verses State.  I would argue to this


court that and welcome the opportunity to argue it


on the other -- I mean, on the higher court, but


the consistent interpretation of the Reeves case is


out of place.  The court made a footnote in that


case and we're all lawyers and we all know what


footnotes mean.  They are not binding law.  At no


point in time did that court say that that attorney


was ineffective for not asking the Commission on


Indigent Defense or the presiding trial judge to


determine that his client was indigent.
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He was ineffective because he failed to


discuss with his client the need for experts and he


failed to other than speculating that his client


was not able to pay for it, he never inquired of


the client of that.  That is the reason why the


court felt partly the reason why the court found


him to be ineffective.  At no point in time in that


case, and I will be glad to provide a copy of it, I


think Ms. Cornwell provided a copy of it with her


materials that she presented, at no point in that


case does it says that any privately retained


attorney who does not request indigent funds that


they are ineffective in representing their client.


It is our position that that footnote


as misplaced as it is, was only an indicator of an


option that if this Defendant was indigent and


unable to continue to pay for his representation,


then there was a statute that provided for them to


pursue.


Your Honor, I will also note at the


budget provisos of the General Assembly which are


renewed every single year and they do supercede


statutory law.  But they also refer to private


counsel appointed to represent defendants.  That is


not the case in this particular situation.
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It is our position that if this court


requires given the statutory law, given the


budgetary requirements of the General Assembly, if


this court requires the Department of -- I mean,


the Commission on Indigent Defense to pay these


fees in a privately retained case, one, we believe


it will open up Pandora's box because we know that


it is all over the criminal defense association


list serve about pursuing these requests for fees


and things of that nature.  We think it will open


up Pandora's box for all private attorneys to come


in and ask for monies that are earmarked for


indigent defendants, truly indigent defendants, and


we believe that it will also require this agency to


violate the mandates and the laws as set by the


General Assembly that dictates our authority to


utilize and pay for these funds and it requires us


to basically violate that law.


So we would ask the court to vacate


these orders.  And ask that -- we also ask that the


court not require us to pay Ms. Cornwell fees --


attorney's fees as it relates to this rule to show


cause because this is part of the process that has


been established by the Supreme Court's order as


well as the policy of this agency and our voucher
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payment policy and Ms. Cornwell has been fully --


made fully aware that this is the policy that when


we receive vouchers that we believe are


objectionable that this is the process that we will


follow in doing so.  So our actions have not been


anything but in compliance with the law and the


processes as established.


THE COURT:  Thank you, Counsel.  We've


gone past our allotted time, so what I will do, I


will leave the record open for you to supplement


any arguments that you may have, Ms. Cornwell, in


reply.  And, of course, Mr. Young, if there's


anything else you'd like to supplement, I will


certainly allow you to do so as well.  And I would


ask each side to please prepare proposed orders for


my consideration and review, I'll take the matter


under advisement.


MS. CORNWELL:  Thank you, Your Honor.


Do you want my response to be in a separate


memorandum and then a proposed order?


THE COURT:  Yes, ma'am.


MS. CORNWELL:  Thank you.


THE COURT:  Thank you.


- - -END OF REQUESTED TRANSCRIPT OF RECORD- - - 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS 
) FOR THE FIRST JUDICIAL CIRCUIT 


COUNTY OF ORANGEBURG ) 
) INDICTMENT NO.: 2020-GS-38-0943 


STATE OF SOUTH CAROLINA ) 
) 


vs.    ) 
) RESPONSE TO SCCID’S OBJECTIONS  
) TO FUNDING ORDERS 


KENNETH HENRY EASTWOOD) 
) 


Defendant.  ) 
______________________________) 


INDIGENT STATUS OF DEFENDANT 


The primary argument made by SCCID in objecting to the funding orders that were granted 


in this matter is that the court erred in finding Mr. Eastwood indigent based solely on the fact that 


he (or someone on his behalf) was able to retain private counsel to represent him in this matter. He 


further argues that the funds allocated by the General Assembly to SCCID for the defense of 


indigent persons can only be used for persons with public defenders or court appointed attorneys. 


Their position is that once a person retains private counsel they can no longer be considered 


indigent, regardless of their financial situation. That argument is fundamentally flawed, and is not 


cited in any constitutional amendment, article, state statue, rule, or case law. Incumbent in an 


accused’s constitutional right to counsel is that it be effective counsel, capable of presenting 


witnesses, evidence, and defenses on an accused’s behalf. See Strickland v. Washington, 466 U.S. 


688, 104 S.Ct. 2052 (1984).   Necessary expenses of representation pursuant to this right to 


effective counsel include fees of expert witnesses, costs of scientific tests or exhibits for trial 


demonstration, costs of psychiatric examinations, and extraordinary travel expenses. See Rule 602 


SCRCrimP. In determining whether a person is indigent there are a number of factors that must be 


considered, including but not limited to, sources of income, debts, assets, family situation, 
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custodial status, etc. Id. Therefore, a person considered indigent through the legal system is one 


who, at the time they are required, does not have adequate funds to pay a necessary cost of their 


defense. Accordingly, the question of indigency may be determined or redetermined by the court 


at any stage of the matter in which a person is entitled to representation and reasonable funds for 


necessary expenses may be ordered to provide for that person’s defense. See S.C. Code of Laws 


§17-3-30 and §17-3-50.  See also Reeves v. State, 415 S.C. 366, 782 S.E.2d 747 (S.C. App. 2015).


In Mr. Eastwood’s case, at the time funding was requested he had been in custody for over 


three years. By the time I was retained to represent him he had no source of income or assets in 


his name. In fact, he had to ask the PD’s office to contact me as my office doesn’t accept collect 


calls and he didn’t have the funds available to reach out to me himself.  After meeting with Mr. 


Eastwood I agreed to take on the case for a deeply discounted fee, which was paid through a third-


party. As I began preparing the case for trial, it was clear that in order to provide Mr. Eastwood 


with an effective defense strategy we would need to retain the services of two expert witness, 


which I knew he couldn’t afford and would likely exceed the nominal fee I had accepted on his 


behalf.  As a result, I submitted two separate ex parte petitions for funding. In addition to the 


petitions that were submitted to the Court, there were other communications providing the Court 


with additional information regarding Mr. Eastwood’s indigent status including (1) Mr. 


Eastwood’s current financial status, (2) that he was previously represented by Mr. Faulk for an 


unknown fee, (3) that after Mr. Faulk’s passing the PD’s office was appointed to represent Mr. 


Eastwood, and (4) that I was retained on behalf of Mr. Eastwood for a nominal fee. Upon 


considering the petition and additional information that was given, the Court found that Mr. 


Eastwood did qualify as an indigent person at that time and that the expenses he was seeking funds 


for were reasonable and necessary for a complete defense at trial. Each of the expert witnesses in 
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this case performed services in accordance with the orders and at the conclusion of Mr. Eastwood’s 


trial invoices for each expert were properly submitted to SCCID for direct payment. SCCID’s 


refusal to render payment to these experts pursuant to these orders is an intentional violation of the 


Court’s orders and could potentially cause irreparable damage to the court and defense counsels 


reputations with these experts in the future. 


APPOINTMENT OF COUNSEL 


Mr. Young also argued that SCCID should not be responsible for paying any expenses of 


a person who has retained counsel, stating that state funds should not be expended simply to cover 


a bad retainer. Mr. Young opined that any experienced attorney taking on a criminal matter should 


know that the services of an expert is to be expected and those costs should factor into the retainer 


agreement, along with the additional notification to the client that they are responsible for any 


additional costs not included in the lawyer’s fee. Instead, he indicated to the court that once a 


retained lawyer realizes that their client cannot afford to pay the costs associated with their case, 


they should move to be relieved and request counsel be appointed instead of petitioning the court 


for funds.  


I respectfully disagree. In my experience, most attorneys draft a retainer agreement during 


their initial consultation for legal fees that they believe are reasonable given the facts and 


circumstances presented to them at that time. Most of these retainer agreements, mine included, 


do provide notice to the client that, in addition to the agreed upon legal fee, they are also 


responsible for all additional costs associated with resolving their case. Oftentimes, the client is 


unable to pay the entire amount of the legal fees up front, so the retainer agreement provides for 


an initial deposit and payment plan so the attorney can begin working on their case. Unfortunately, 


not all clients are financially able to keep up with their payment plans and as a result are also 
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unable to pay any additional costs associated with defending their case. However, this inability to 


pay the remainder of their legal fees or additional costs required to defend their case does not 


constitute a waiver of their right to a complete defense.  In these cases, retained counsel can 


certainly move before the court to be relieved and have counsel appointed, but that course of action 


is often discouraged by the courts, particularly in criminal cases, where the attorneys in the public 


defenders’ offices are already handling a majority of the criminal matters in the state. The Court 


could also appoint private counsel through the 608 contract list, but that option would be more 


costly to the State, because in addition to paying the costs of necessary expenses, the State would 


also have to pay additional legal fees. Instead, the more reasonable approach, which has been 


repeatedly accepted by our courts, is for the retained attorney to keep the case and submit an ex 


parte petition for the funding of expenses they believe to be reasonable and necessary in 


representing the client as indicated by statute. 


FUNDING PROCEDURES AND OBJECTIONS 


SCCID also objected to the funding orders because they didn’t receive notice of the orders 


within 15 days of issuance pursuant to the internal policy they enacted in 2021 for attorneys 


working with SCCID. That argument is not applicable in this case, as that policy is simply a 


procedural guideline for attorneys who have been appointed on matters. The legislature and our 


courts specifically allow for matters involving funding orders to be done ex parte and filed under 


seal. Nowhere in the statute, rule of criminal procedure, or case law does it indicate that SCCID 


must be consulted or notified when these petitions are made or when funds are ordered. The orders 


in this case specifically provides that the orders shall be filed under seal and that requests for 


payment of services may be submitted at the conclusion of the case, which they were.  
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In response to SCCID’s objection to paying attorney fees for this filing pursuant to the 


objection process outlined in the 2006 Order of the Supreme Court, that objection procedure is 


specifically for vouchers that were not previously approved and ordered by the court. Paragraph 5 


of that order specifically states “if there is an objection to the reasonableness of the amount or the 


amount requested exceeds the hourly rates or statutory caps provided by S.C. Code Sections  17-


3-50 (A) and (B), then the Office of Indigent Defense shall pay such amount as may be authorized


by the court.” 2006-09-29-01 Order of the South Carolina Supreme Court. In this matter, the Court 


has already considered the reasonableness of the expenses and ordered that SCCID pay them. 


Furthermore, nowhere in SCCID’s objection or argument to the court have they ever indicated that 


they believe the expenses submitted are unreasonable or exceed the amount ordered by the court. 


Accordingly, their refusal to comply with the Court’s funding orders and argument that they are 


simply following the objection procedure outlined in the 2006 Supreme Court Order is erroneous.    


CONCLUSION 


The Court properly found that Mr. Eastwood qualified as an indigent person at the time he 


requested funding and that his funding requests were reasonable and necessary to ensure the rights 


afforded to him by the State. SCCID’s refusal to submit payment for the expenses is a willful and 


intention violation of the Court’s order and does not fall within any reasonable objection standard 


previously outlined by the courts. Accordingly, any objection to the funding orders should be 


dismissed and SCCID should be ordered to immediately render payment to the expert witnesses, 


to pay attorney fees in the amount of $260, and any other and such other relief as the Court may 


deem just and proper.  


(Signature Page to Follow) 
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Respectfully Submitted, 


CORNWELL LAW FIRM, LLC 


By: /s Ashley B. Cornwell__________ 
Ashley B. Cornwell, Attorney for Defendant 
1470 Ben Sawyer Blvd., Suite 14 
Mount Pleasant, SC 29464 
(843) 595-6003
acornwell@cornwellfirm.com


January 19, 2024 
Mount Pleasant, South Carolina 
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ST A TE OF SOUTH CAROLINA ) 
) 


COUNTY OF ORANGEBURG ) 


ST ATE OF SOUTH CAROLINA ) 
) 


v. ) 
) 


KENNETH HENRY EASTWOOD ) 
) 


Defendant. ) 
____________ ) 


IN THE COURT OF GENERAL SESSIONS 


FIRST JUDICIAL CIRCUIT 


Indictment No.: 2020-GS-38-0943 


SCCID REPLY TO DEFENDANT'S RESPONSE 


The South Carolina Commission on Indigent Defense (SCCID) replies to the Defendant's 


Response to SCCID's Objections to Funding Orders dated January 19, 2024, as follows: 


1. Defense of Indigents Fund for Public Defender and Appointed Attorneys


Attorney Cornwell asserts that the position of SCCID that defense of indigents funds is 


only accessible for appointed counsel and public defenders "is fundamentally flawed, and is not 


cited in any constitutional amendment, article, state statute, rule or case law". However, there is 


significant clear and unambiguous legal authority that supports the position of SCCID. 


The Defense oflndigents Act can be found in Chapter 3 of Title 17 of the South Carolina 


Code. Multiple sections reference the payment of fees and/or expenses in cases where the court 


has appointed counsel, being either the public defender or "private appointed counsel". Section 


17-3-50 is specifically titled "Determination of fees for appointed counsel and public


defenders .. . " [emphasis added] This section begins with the words "When private counsel is 


appointed pursuant to this chapter ... " Section 17-3-80 is titled "Appropriation for expenses of 


appointed private counsel and public defenders; restrictions and limitations." The text of the 


section provides that "This fund must be used to reimburse private-appointed counsel, public 


defenders, and assistant public defenders for necessary expenses, ... , actually incurred in the 
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representation of persons pursuant to this chapter, so long as expenses are approved by the trial 


judge." Section 17-3-90 is titled "Vouchers for payment for services by private appointed 


counsel and for reimbursement of expenses; approval and submission for payment." The 


section's text begins with "Private, appointed counsel shall submit ... , and the public defender 


shall do likewise .. . " 


The Legislative intent and plain language of Chapter 3 of Title 17 is clear that defense of 


indigent funds is limited to cases where private counsel or the public defender is appointed. This 


is also SCCID's interpretation of this statutory language, which SCCID is tasked with 


implementing. See Brown v. DHEC, 348 S.C. 507, 560 S.E.2d 410 (2002), the Supreme Court 


has held that "the Court generally gives deference to an administrative agency's interpretation of 


an applicable statute or its own regulation." 


2. Rule 602, SCA CR, Defense of Indigents


Rule 602 also provides for the appointment of the Public Defender or private counsel but 


also specifically addresses cases where counsel has been retained. The rule states that 


"If counsel shall have been retained and partially paid for his services in either trial or 


appeal stages, no reimbursement may be had from indigent funds". [emphasis added]. Only 


upon the completion of the trial stage may there be a redetermination of indigency for purposes 


such as the appeal. 


3. Determination of Indigency/ Ability to Retain Counsel


Indigency deals with a person's financial ability to retain or employ counsel. S.C. Code 


Section 17-3-30 specifically refers to the "affidavit of inability to employ counsel". South 


Carolina law and court rules provide that if a person is financially unable to retain or employ 


counsel, that person may apply for the appointment of counsel. See S.C. Code of Laws § 17-3-
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10; § 17-3-30; § 17-3-45. See also Rule 602, SCACR. In this case nothing triggers the 


provisions of Chapter 3, Title 17 as the Defendant was able to retain counsel. SCCID is 


unaware of any affidavit executed by the defendant prior to the trial stage that he was financially 


unable to employ counsel. 


4. Redetermination of Indigency


Attorney Cornwell is incorrect in her assertion that indigency "may be determined or 


redetermined by the court at any stage of the matter ... " Rule 602 is the only authority that 


references a redetermination of indigency. This redetermination refers to a person begin initially 


appointed a public defender but subsequently appears able to employ counsel. Rule 602( c) 


states: 


The initial designation of the Public Defender of appointment of counsel 
to represent an accused shall be subject to review by the court if it 
subsequently appears that the accused is in fact financially able to employ 
counsel, has obtained counsel of his own, or for other good cause shown. 


Rule 602 also provides for a person's indigency status to be redetermined at the end of 


the trial stage so that counsel may be appointed to represent him in the appeal stage of the case. 


The person must request a determination of his indigency status from the Office of Appellate 


Defense. (See SCACR 602(4)) 


Counsel has also referred to and misconstrued the language ofS.C. Code Section 17-3-


10. The section states:


The fact that the accused may have previously engaged or partially paid private 
Counsel at his own expense in connection with pending charges shall not preclude 
a finding that he is financially unable to retain counsel 
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This provision is for the scenario where a defendant retains someone, for example, only 


for a bond hearing because that is all they can afford. The fact that they had counsel for the bond 


hearing, preliminary hearing, etc. should not alone bar someone from being found indigent and 


appointed counsel if they later cannot afford retained counsel. However, in the current matter 


there was never any claim he was financially unable to retain counsel, as counsel was retained 


and remained on the case through the trial of the matter. 


5. Defense of Indigents Fund Is Not An Insurance Policy


The funds appropriated by the General Assembly are intended to provide for indigent 


representation for those persons that are financially unable to retain counsel. The funds are not 


appropriated to supplement fees and costs for privately retained counsel. People who are 


financially able to retain counsel assume the cost of that litigation and it is standard practice in 


any retainer agreement that issues of litigation costs are addressed and included as part of the 


contract. Attorney Cornwell states specifically that her retainer agreements "do provide notice to 


the client that, in addition to the agreed upon legal fee, they are also responsible for all additional 


costs associated with resolving their case". The retainer agreement (contract) governs each 


parties' obligations to perform under the terms of that agreement. The State is not a party to this 


contract voluntarily entered between two individual parties. 


How an attorney establishes their fee and how much they decide to charge is a decision of 


that attorney. Rule 1.5 of the Rules of Professional Responsibility provides a list of factors the 


attorney should consider in determining their fee. The rule requires that the attorney 


communicate to the client the scope of the representation and the basis or rate of the fee and 


expenses for which the client will be responsible, preferably in writing, before or within a 


reasonable time after commencing the representation. According to counsel, Mr. Eastwood had 
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recently been appointed counsel due to the death of his retained attorney, James Falk. After 


meeting with the defendant, counsel extended an offer to represent him, and he accepted the 


offer and retained counsel. Because counsel chose to "discount" her fee or failed to account for 


possible experts, the State should not then be required to provide taxpayer generated funds 


appropriated for the defense of persons who are financially unable to employ counsel. 


6. Affidavit of lndigency and Other Information


In Attorney Comwell's response to SCCID, she states that "In addition to the petitions 


that were submitted to the Court, there were other communications providing the Court with 


additional information regarding Mr. Eastwood's indigent status including (1) Mr. Eastwood's 


current financial status, (2) that he was previously represented by Mr. Faulk [sic] for an unknown 


fee, (3) that after Mr. Faulk's [sic] passing the PD's office was appointed to represent Mr. 


Eastwood, and (4) that I was retained on behalf of Mr. Eastwood for a nominal fee. Upon 


considering the petition and additional information that was given, ... " 


This is the first time SCCID is aware of such information being made available to the 


Court. Counsel represented to the undersigned that in September 2023, an Ex Parte Motion for 


Funding for a False Confession Expert and a Proposed Ex Parte Order for Funding for a False 


Confession Expert were delivered to the Court for consideration. In November 2023, counsel 


delivered an Ex Parte Motion and Proposed Ex Parte Order for a Forensic Pathology Expert. 


According to Counsel, the orders were signed based on the content of the motions and that no ex 


parte hearing or meeting took place. There is no evidence, prior to the appeal stage, that the 


defendant completed and submitted the statutorily required Affidavit of Indigency or other form 


of financial declaration. The motions, which are almost identical in content, do not contain any 


information regarding the defendant's financial status, his previous representation, or any 
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information regarding Ms. Cornwell's status as being retained counsel. The motion did 


reference that the "defendant has remained in custody, without bond, since the date of his arrest". 


However, neither motion asked the court to determine that the defendant was indigent. The 


proposed orders merely contain a finding that the "defendant has been held in custody without 


bond since the date of his arrest, thus qualifying him as an indigent person." 


The Orangeburg County Clerk of Court's office confirmed no Affidavit oflndigency was 


submitted by the defendant. The first Affidavit that was completed by the defendant was done in 


conjunction with the Office of Appellate Defense taking over the case for the appeal stage. The 


Office of Appellate Defense requires private counsel have their client complete an Affidavit of 


Indigency in compliance with Rule 602 and statutory law. Ms. Cornwell sent the form provided 


by Appellate Defense to SCDC to have the defendant complete the form. According to Lt. 


Randolph at SCDC, this form was completed on January 12, 2024. In the Affidavit, the 


defendant identified his attorney as Ashley Cornwell and initially answered the question "If 


retained, how much did you pay for attorney fees?" However, the copy provided to the Court 


prior to the virtual hearing had the answer redacted. It was unclear if this was marked out by the 


defendant or counsel. 


After the hearing, SCCID made a diligent effort to locate any affidavits of indigency, as 


they are normally filed as sworn public documents. SC CID was able to secure a copy of the 


defendant's January 12, 2024, affidavit that was not redacted, and found that the "discounted" 


fee to retain counsel was $15,000. (A copy of the original Affidavit and the Affidavit submitted 


to the Court by Attorney Cornwell on January 18, 2024, is attached as Exhibit A & Exhibit B.) 


The defendant paid the entire retainer fee for counsel's representation. 
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As previously argued, the amount paid to retain counsel should have been disclosed to 


the Court and considered as a factor in determining if the defendant was indigent. As Counsel 


asserts in her reply, Rule 602 states that "In making a determination whether a person is indigent, 


all factors concerning the person's financial condition should be considered including income, 


debts, assets and family situation." The Court has not been able to consider many of these 


factors because upon information and belief they have not been provided. 


7. Constitutional Right to Effective Counsel


The case law cited by the defendant to support the constitutional argument that the State 


must provide resources to allow the defendant to present a meaningful defense, except for Reeves


v. State, 415 S.C. 366, 782 S.E.2d 747 (2015), all involve appointed counsel for indigent


defendants. While Reeves is a case that involved retained counsel, SCCID maintains it does not 


stand for the principal that the Defense of Indigents Fund are available to retained counsel. The 


Court in a footnote (mere dicta) noted the "if Reeves was indigent and could not afford to pay for 


an expert, the South Carolina Office on Indigent Defense could have provided funds needed to 


secure an expert". However, the issue of indigency was never raised in the Reeves' case at the 


trial level ( and thus not are part of the record) and only referenced in dicta during the appeal 


stage. The Court did not weigh the factors to determine indigency and did not rule upon or even 


consider the effect of counsel being retained on the ability to access indigent funds. Had SCCID 


believed Reeves established a right for retained counsel to access indigent funds the Agency 


would have sought review by the South Carolina Supreme Court. 


8. Issue for the General Assembly


The defendant is asking this Court to ignore the current law and require SCCID to pay 


costs the Agency firmly believes they do not have the budgetary authority to do. While some 
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states have made provisions in their statutes, court rules. etc. for retained counsel to potentially 


have access to taxpayer funds, South Carolina is not one of them. Any decision to provide access 


to state funds for retained counsel is an issue for the General Assembly to address through their 


"power of the purse" in the annual appropriations act, statutory changes, additions, etc. 


9. Detrimental Consequences to Defense of Indigents Fund


There could be profound detrimental consequences to the indigent defense system if 


retained counsel has unfettered access to funds for investigative, expert, or other services based 


upon the mere assertion of indigency after the client has paid what is often a substantial retainer 


fee. This could create a system ripe for exploitation wherein counsel can collect more in 


attorneys' fees by shifting the cost of experts, expenses to the State to cover the cost of a private 


contractual matter. 


The General Assembly has given SCCID and the courts the authority to protect these 


limited funds to ensure the funds are available for their intended purpose. 


10. This Situation Could Have Been Avoided by Following Proper Procedures


Attorney Cornwell appears to argue that a different set of rules should apply to retained 


counsel versus appointed private counsel. Had counsel followed established procedures this 


unfortunate situation could have been addressed on the front end before the experts had 


performed any work and who are now place in the position of not knowing whether the State or 


Attorney Cornwell (or Defendant through the retainer agreement) will be responsible for 


payment of their fees. 


It has been a long-standing requirement (not since 2021 as alleged by defendant) as 


established by the September 29, 2006, order of former Chief Justice Toal that "upon 


appointment by the court in an indigent case or proceeding, counsel shall notify the office of 
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Indigent Defense within 15 days of said appointment by registering the case online at the 


Indigent Defense's website ... " (A copy of Justice Toal's Order is attached as Exhibit C). It is 


also established in the SC Commission on Indigent Defense Voucher Payment Policy that 


"within 15 days of receiving notice of the appointment or assignment of any indigent defense 


case, counsel must register the case with SCCID online at www.sccid.sc.gov." In addition, the 


Policy also requires "the appointed attorney must submit all Funding Orders approved by the 


Court to SCCID within 15 days of the date of the order". 


SCCID also has the authority established by S.C. Code Sections 17-3-310(0)(2) and 17-


3-340(1) to implement policies for the "delivery of indigent services" 1
. Attorney Cornwell's


whole assertion for access to these funds is that her client was indigent. Assuming arguendo 


the client was indigent then she should have followed the procedures established by the Agency 


for the "delivery of indigent services" which include the policies outlined above. Had those 


procedures been followed she would have attempted to register the case, but questions would 


have been raised by the Agency regarding why she did not have an order of appointment. This 


matter could have been taken before the proper court so all parties would have been aware of the 


Court's position after hearing the objections raised by SCCID. There also would have been a 


second opportunity to address the expert issue had she submitted the funding orders within 15 


days from receipt. Attorney Cornwell wants to have it both ways by having access to indigent 


funds but not having to follow the rules established to avoid the exact scenario we now find 


ourselves. 


11. Objection Procedure


1 The General Assembly has also mandated in Proviso 61 .4 of the current Appropriations Act (H 4300) that 
"vouchers must be reviewed and paid pursuant to procedures established by the Commission on Indigent Defense". 
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Attorney Cornwell also incorrectly states "that the objection procedure is specifically for 


vouchers that were not previously approved and ordered by the Court". If that were the case the 


right of SCCID to object could be circumvented and defeat the purpose of the objection process. 


The 2006 Order (merged and incorporated into Agency policy) allows the Agency to object to 


the reasonableness of the amount and if the rate exceeds the statutory caps provided by S.C. 


Code Sections 17-3-S0(A) and (B). Section 17-3-S0(B) sets a statutory cap on expenses of $500, 


well below the amounts approved for Defendants experts. The Agency also does not believe the 


costs are reasonable as they should not have been assessed for the Agency to pay in any amount. 


The language of the objection provision is that SCCID will pay such amount as authorized by the 


Court once the Agency's objection has been heard and/or considered by the Court "with or 


without a hearing, as may be appropriate, or upon the submission of written materials". 


Not only is the objection filed in accordance with the objection authority granted by the 


Court but also in accordance with South Carolina procedural rules that provide a party may move 


to have a court reconsider a ruling and thereafter alter, amend and/or vacate said order. In the 


current matter SCCID is respectfully requesting the Court vacate the order of the Court requiring 


SCCID to pay the expert costs. 


12. Rule to Show Cause


Attorney Comwell's rule to show cause filing is frivolous, without merit and filed in bad 


faith. SC CID is in no way willfully violating an order of Court and the Rule and costs should be 


denied. SCCID is merely exercising the procedures and policies granted and established by the 


Court and Legislature as outlined in the previous eleven paragraphs. 


Before raising this issue with the Court, SCCID discussed the same with Attorney 


Cornwell and notified her that the Agency would be filing an objection with the Court to address 
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its concerns. However, prior to SCCID notifying the Court, Attorney Cornwell filed the Rule to 


Show Cause. 


CONCLUSION 


For the foregoing reasons SCCID respectfully request the funding orders 


requiring SCCID to pay the costs of certain experts be vacated or in the alternative altered and/or 


amended to relieve SCCID of any responsibility and require Attorney Cornwell and her client 


resolve this matter with the experts she hired through a private contractual matter. 


Columbia, South Carolina 


January 26, 2024 


ll 


ervery 
SC Commission on Indigent Defense 
Post Office Box 11433 
Columbia, South Carolina 29211 
P: (803) 734-1343 
E: hyoung@sccid.sc.gov 
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STA TE OF SOUTH CAROLINA ) 
) 


COUNTY OF .;)fZfH/6 £ f?vl.6 ) 


EXHIBIT A 


AFFIDAVIT OF INDIGENCY


Case Name :50v7b <:ttt� l1 htf! V � f(e n n <="--f-b, He II fl-( &� f v.e4d


Criminal Case No. � ( q A 3 f3 I o :Z D6 23 r3


Current Address: K \ r k ( A ,J 8 ' 3


Are you incarcerated? t:'.,../Yes (If "Yes") 
__ No 


What were you convicted of? ____;n..a.;;_v_r._J_e.;;;:...;r____; ________________ _ 


What was your sentence? _9
.,.,
9�qJ.-,:q�q


'-q_,_Y-1_:.,___ _____________ _


Are you appealing from 
�ial, __ guilty plea_·_ a post-conviction relief hearing? 


In what county was this trial/hearing/guilty plea held? 0 g,A N 6c;:f3 (..)[ 6 


Presiding Judge's name? l1v1-.pAv1 }1,4 / t e
( I 


Date of trial/guilty plea or post-conviction hearing / ( -? 1 - ;} 3


Were you represented by 
__ a court-appointed attorney __ public defender or c-,-/ retained counsel? 


Name of attorney/public defender? A< i /-== '-1 C or/\ vc:::: / ( 


If retained, how much did you pay for attorney fees? $._ .... t...,S:'""-,'�00.:::...;�0:....__ _______ _ 


If you still owe money to your attorney, how much?$__,_:..::....-�----------
------------------__________ .., ___ ------ ________ .. _ .... -----------_____ .... ------------......... -----.. --------------------------


1. Are you presently employed? Yes __ _ No K


a. If "yes," state the amount of your salary or wages per month, and give the name 
and address of your employer: ______ _ 


b. If "no," state the name and address of last employment, d,lte of tenninati n of
empl�7nt, and amount of 1our s�ary or wages per month. �c. JA f 5 ec 1/r. 


'-..· F { -/ �I r 1 J -4 :,< 7 (' �,r,/ � � • 


2. List by name, age and relationship to you, any persons who are dependent upon you for
support. Indicate beside each how much you contribute toward their support . ...-t.�-----
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3. Have you received within the past twelve months any money from any of the following
sources?


a. Business, profession or form of self .employment?
Yes _ ... No 6 


----


b. Rent payments, interest or dividends?
Yes___ No 0


c. Pensions, annuities or life insurance payments?


d. 


e. 


Yes___ No _0 __ _


Gifts o1 inheritance?
Yes_ _ 


Any other sources? 
Yes __ _ 


No ----


No ✓ 


If the answer to any of the above is "yes," describe each source of money and state the 
amount received from each during the past twelve months. ____________ _ 


4. Do you own cash, or do you have any money in a checking or savings account?
Yes___ No L-


lfthe answer is "yes," state the total amount of the cash owned.$ ________ _


5. Do you own any real estate, stocks, bonds, notes or other valuable property (excluding
ordinary household furnishing and clothing)? Yes___ No � 


If the answer is "yes," describe the property and state the appropriate value of the items 
owned.---------------------�----------


--- --·----------------------------


6. What kind of motor vehicle do you own? _---==c::..;,::;;_ _____________ _


ls it paid for? Yes___ No -'D
=-


--
If not, what are the monthly payments? $, ________________ _


7. What are your monthly expenses for the following:


RENT/Mortgage . C::)


Utilities (Water, Electric/Gas, Sewer, Cable)
----(:


;:;,-"'--------------


Food/Groceries. ____ C::_0_


� ... -----·=--'�ft- n 
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Car/Homeowners lnsurance. __ ....::'...:.·----------------


8. How do you pay the expenses listed in question 7? ______________ _


I do solemnly swear that the account by me delivered into this Court does contain a true 
and full account of all my real and personal estate, debts, credits and effects whatsoever without 
exception, which I, or any person in trust for me, have or at the time of my possession had, or 
am, or was, in respect, entitled to, in possession, remainder or reversion and that I have not at 
any time since charges were made against me or before, directly or time since charges were 
made against me or before, directly or indirectly sold, leased, as signed or otherwise disposed of 
or made over, in trust for myself or otherwise, other than is mentioned herein. 


I understand that the State shall file a claim against me in an amount equal to the cost for 
representation, but that such claim shall not constitute a lien against my property, unless, the 
claim is reduced to judgment by the Order of the Court after giving me at least thirty days• 
notice. 


Under penalty of perjury, I certify that the information given by me on this affidavit is 
true and correct, and I understand that I will be subject to civil and/or criminal penalties if I 
knowingly furnish false information. 


I am financially unable to employ counsel. 


This _._/_._&, _____ day of I /ArJtlf)fJ. I:( 2t::? 2 ' ( ·--· 


Defendant 


I understand that I am entitled to at least thirty days' notice before a claim against me may 
be reduced to judgment, and I do hereby waive the right to such notice. 


This ____ day of __________ ,_. 


SUBSCRIBED AND SWORN to before me this 
j :J day of -At-JU 


Notary Pu • for South Carolina 
My Commission Expires: yY\ '°l<tc.H- f-,, 


Defendant 
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PROOF OF SERVICE 


SERVED DATE 


SERVED ON (PRINT NAME) 
tNNG..TH EAsTL-0000 


SERVED BY PRINT NAME) 
. \ AN DO LP /-t 


PLACE 


MANNER OF SERVICE 
IN � PE. (2..S 


TITLE 


LT 
DECLARATION OF SERVER 


I certify that the forgoing infonnation contained in the Proof of Service is true a 


Executed on _j_J_L.O /84 


SCCA 253 (0512019) 


! 


�Lf £'20ADR1 \J E <Z.. RO Col A. SC 
ADDRESS OF SERVER 9q 5) I 0
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STA TE OF SOUTH CAROLINA ) 
) 


COUNTY OF r)(?Ft)f6 c f?ut6 ) 


EXHIBITB 


AFFIDAVIT OF INDIGENCY 


Case Name �or;, (!ot,hnq I/ s f:<:>n ne-+ h. H�J) !::( &ra-fw,t2d


Criminal Case No. � { q A 3 .B I O :z OCJ ::t3 a


Current Address: K \ r /t.. ( fl .,,,j B + 3


Are you incarcerated? �Yes (lf"Yes") 
__ N,o 


What were you convicted of! _n-'--u_r._l_e:.;;;...a.r-________________ _ 
What was your sentence? _9


,_,.9'i<-q""'f-"q�q
,_q.-'-g .......... ______________ _ 


Are you appealing from . ' 
�ial, __ guilty plea __ a post-conviction relief hearing?


In what county was this trial/hearing/guilty plea held? 0 €,AN 6E-8Vf 6 


Presiding Judge's name? J1v1;pA41 , f1A, t e


Date of trial/guilty plea or post-conviction hearing / / -4 - • :f - � 3 


Were you represented by 
__ a court-appointed attorney __ public defender or � retained counsel? 


Name of attorney/public defender? A< b 1-.:: 
4


Corl\ <,?c/ I 


If retained, how much did you pay for attorney fees? $ 


If you still owe money to your attorney, how much? $---.C.""""-------------


Are you presently employed? Yes __ _ No)( 


a. If "yes," state the amount of your salary or wages per month, and give the name
and address of your employer: ____________________ _ 


b. If "no." state the name and address of last employment, dilte of tennina;+; of
employment. and amount of your salary or wages per month. ye ulf t S �c vr. 


2. List by name, age and relationship to you, any persons who are dependent upon you for
support. Indicate beside each how much you contribute toward their support. �'-------
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3. Have you received within the past twelve months any money from any of the following
sources?


a. Business, profession or fonn of self-employment?
Yes____ No ____ 6'-----


b. Rent payments, interest or dividends?
Yes___ No __,O __ _


c. Pensions, annuities or life insurance payments?


d. 


e. 


Yes___ No __,·O"'---


Gifts o{ inheritance?
Yes ___ •. __ No


----


Any other sources? 
Yes __ _ No ✓


If the answer to any of the above is "yes," describe each source of money and state the 
amount received from each during the past twelve months. ____________ _ 


4. Do you own cash, or do you have any moriey in a checking or savings accowit?
Yes___ No �-


If the answer is "yes," state the tota1 amount of the cash owned. $ ________ _


5. Do you own any real estate, stocks, bonds, notes or other valuable property (excluding
ordinary household furnishing and clothing)? Yes___ No <.----:::::::'


If the answer is "yes," describe the property and state the appropriate value of the items 
owned.-------------------------------


6. What kind of motor vehicle do you own? _---=c..> ______________ _


Is it paid for? Yes____ No -'D
=-


--
lf not, what are the monthly payments?·$ _______________ _


7. What are your monthly expenses for the following:
RENT/Mortgage� _______ .1,,_.,c_ _____________ _


Utilities (Water, Electric/Gas, Sewer, Cable)
----t:=------------------


Food/Groceries ___ _._.'-----------------------


Transportation/Gas_----==O::::_ ____________________ _ 


. " ··--··- -----------------
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Car/Homeowners Insurance 0 
__ ........, _______________ _


8. How do you pay the expenses listed in question 7? ______________ _


I do solemnly swear that the account by me delivered into this Court does contain a true 
and full account of all my real and personal estate, debts, credits and effects whatsoever without 
exception, which I, or any person in trust for me, have or at the time of my possession had, or 
am. or was. in respect. entitled to, in possession, remainder or reversion and �hat I have not at 
any time since charges were made against me or before, directly or time since charges were 
made against me or before, directly or indirectly sold, leased, assigned or otherwise disposed of 
or made over. in trust for myself or otherwise, other.than is mentioned herein. 


I understand that the State shall file a claim against me in an amount equal to the cost for 
representation, but that such claim shall not constitute a lien against my property, wiless, the 
claim is reduced to judgment by the Order of the Court after giving me at least thirty days' 
notice. 


Under penalty of perjury, I certify that the infonnation given by me on this affidavit is 
true and correct, and I understand that I will be subject to civil and/or criminal penalties ifl 
knowingly furnish false information. 


I am financially unable to employ counsel. 


This _,_/
_.__
fl..


..__
_ day of \ /Afh/Af}. t:( 2 t? :Z !. ( ·--·


Defendant 


I understand that I am entitled to at least thirty days• notice before a claim against me may 
be reduced to judgment, and I do hereby waive the right to such notice. 


This ___ day of __________ , __ ._. 


Defendant 


SUBSCRIBED AND SWORN to before me this 


Notary Pu • for South Carolina 
My Commission Expires: YY\ P\<2.a+ e,,,,
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PROOF OF SERVICE 


SERVED DATE 


SERVED ON (PRINT NAME) 
E.NNG..T"H EASTWOOD 


SERVED BY PRJNT NAME) 
Al'lOOuPH 


MANNER OF SERVICE 
IN· PE. (2.S 


TITLE 
LT 


DECLARATION OF SERVER 


I certify that the forgoing information contained in the Proof of Seavice is true 


Executed on .J../_!_Q f e4 


SCCA 253 (05/2019) 


!i3:11t SeoACRl\JE(L RO C'oUl. SC. 
ADDRESS OF SERVER aq a l O 
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2006-09-29-01 EXHIBIT C 


C 


tEbt &upreme Qtourt of &outb €arolf na 


ORDER 


In 1993, the General Assembly created the Office of Indigent Defense under the jurisdiction of the 
Commission on Indigent Defense. By virtue of statutory amendment effective July 1, 2005, the 
Office of Indigent Defense was expanded and was additionally authorized to serve as the entity 
which "distributes all funds appropriated by the General Assembly for the defense of indigents, 
including funds allocated to counties' public defender offices pursuant to formula, funds for the 
defense of capital cases, funds for attorney fees and expenses in noncapital cases, and other 
funds appropriated for these purposes." S.C. Code Section 17-3-330(A)(1 ). Prior to this 
legislation being passed, S.C. Code Section 17-3-90 required that vouchers approved by the trial 
judge for attorney fees and costs be transmitted to the Judicial Department for payment to the 
appropriate party, while the new law requires the Office of Indigent Defense to effectuate 
payment. Both of these provisions remain in the Code and conflict with one another; accordingly, 
as to payment, the most recent statute shall control. See Hodges v. Rainey, 341 S.C. 79, 533 
S.E.2d 578 (2000). 


Moreover, the General Assembly, in S.C. Code Section 17-3-110, authorized the Supreme Court 
to establish such rules and procedures as may be necessary for proper administration of Chapter 
3 of Title 17 pertaining to indigent defense. Accordingly, pursuant to S.C. Code Section 17-3-110, 
and Article V, Section 4 of the S.C. Constitution, the procedures outlined herein are adopted for 
the processing of indigent defense vouchers. 


1. Upon appointment by the court in an indigent case or proceeding, counsel
shall notify the Office of Indigent Defense within 15 days of said
appointment by registering online at Indigent Defense's website at
www.sccid.sc.gov. Counsel shall further submit such documentation as
may be required by the Office of Indigent Defense.


2. Upon appointment and registration, counsel is hereby approved and
entitled under S.C. Code Section 17-3-50 to the payment of reasonable
fees and costs based on the hourly rate and caps provided therein.


3. Vouchers for payment shall be submitted online through the Indigent
Defense website or may be mailed directly to the Office of Indigent
Defense if electronic access is not available. Vouchers should not be
mailed to the Clerk of Court for transmittal.


4. If there is no objection to the reasonableness of the request and the
amount requested is within the hourly rates and statutory caps, then the
Office of Indigent Defense is authorized to make payment of the requested
amount without further action of the Court.


5. If there is an objection by the Office of Indigent Defense to the
reasonableness of the amount or the amount requested exceeds the hourly
rates or statutory caps provided by S.C. Code Sections 17-3-50 (A) and
(B), then the Office of Indigent Defense shall pay such amount as may be
authorized by the trial court. The Office of Indigent Defense shall notify the
trial court and counsel of any objection and shall forward any necessary
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materials to the trial court in writing or electronically. The trial court may 
determine the matter with or without a hearing, as may be appropriate, or 
upon the submission of written materials. 


6. The Office of Indigent Defense, along with S.C. Court Administration,
subject to the approval of the Chief Justice or the Supreme Court, may
establish such additional procedures for the electronic award of fees and
costs to minimize delay and to facilitate the administration of the Indigent
Defense Chapter of the Code; any procedure to provide for the use of
electronic signatures for the issuance of payment and falling within the
Uniform Electronic Transactions Act in Title 26, Chapter 6 of the S.C. Code
shall also be coordinated with the S.C. State Budget and Control Board or
Comptroller General when necessary or as may be required by law.


7. The Office of Indigent Defense shall notify counsel of any action taken on a
voucher.


8. The Office of Indigent Defense shall provide such reports as may be
requested by the Chief Justice or S.C. Court Administration.


9. Nothing herein shall preclude the trial court from taking immediate action
on ex parte requests for fees and costs during the pendency of a case as
may be authorized by statute or court rule.


10. These procedures shall become effective within 30 days of the approval of
this order and shall remain in effect until altered or changed by subsequent
order or legislation.


IT IS SO ORDERED. 


September 29, 2006 
Columbia, South Carolina 


FOR THE COURT: 


""s/""'J,,,.ea=-n.......,_H,.._._,_li=oa=l,__ __ C.J. 
Jean Hoefer Toal 
Chief Justice 


L 
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ST A TE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS 


) 
COUNTY OF ORANGEBURG ) FIRST JUDICIAL CIRCUIT 


ST A TE OF SOUTH CAROLINA ) 
) Indictment No.: 2020-GS-38-0943 


v. ) 
) 


KENNETH HENRY EASTWOOD ) CERTIFICATE OF SERVICE 


) 
Defendant. ) 


I certify that I have served a copy ofSCCID REPLY TO DEFENDANT'S RESPONSE 


on the defendant, through counsel, Ashley B. Cornwell, by electronic mail only on Friday, 


January 26, 2024, addressed to the electronic mail address registered through the SC Courts 


Attorney Information System (AIS) at acornwell@cornwellfirm.com. This has been the means 


of service use in addressing this matter by the defendant and SCCID. 


January 26, 2024 


12 


7013 
General Counsel for SCCID 
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State of South Carolina, 


V. 


Kenneth Henry Eastwood, 


Defendant. 


) 


) 


) 


) 


ORDER DENYING DEFENDANT'S 


RULE TO SHOW CAUSE 


THIS MATTER came before the Court on a Rule to Show Cause filed by Defendant, by 


and through his retained counsel, and on an objection letter submitted by the South Carolina 


Commission on Indigent Defense (SCCID). A virtual hearing was held on January 18, 2024, and 


both parties submitted additional responses in writing. For purposes of this order, this Court makes 


the following findings of fact and conclusions of law: 


PROCEDURAL HISTORY 


On December 16, 2019, Kenneth Henry Eastwood was arrested and charged with Murder 


in the above-captioned matter. Bond was denied and he remained in custody. Eastwood did not 


apply for the appointment of counsel. Between the date of arrest and February 24, 2020, Eastwood 


retained attorney James Falk to represent him in this case.1 Falk continued to be the attorney of


record until his death on May 9, 2023. Because of the nature of the charge, his retained counsel's 
/ 


death, and the fact that Eastwood was in custody, a public defender was appointed to represent 


him on May 18, 2023. On or about June 15, 2023, Eastwood retained Attorney Ashley Cornwell 


to represent him, and the public defender was relieved. On or about September 19, 2023, Cornwell 


submitted to this Court an Ex Parte Motion and proposed Ex Parte Order for Funding for a False 


' Aeco,d;ng to the Cle,k of Court files, Attorney Jomes Falk filed a Mot;on fo, D�ES'tTRIJ E CO PY


��:ofc{j�
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Confession Expert. This Court signed the proposed order on October 13, 2023. 


On or about November 1, 2023, Cornwell submitted another Ex Parte Motion and a 


proposed Ex Parte Order for Funding for a Forensic Pathologist Expert. This Court signed the 


proposed order on November 2, 2023. Cornwell filed both orders with the Clerk of Court, under 


seal, but did not submit the orders to SCCID. A jury trial was held in this case on November 8-9, 


2023, and both experts testified for the defense. On November 9, 2023, the jury found Eastwood 


guilty, and this Court sentenced him to life in prison. 


Cornwell later submitted the funding orders and expert invoices to SCCID on December 


12, 2023. SC CID discussed the submissions with Cornwell and informed her that, because she was 


retained counsel and there were questions of whether Defendant had been screened for indigency, 


the Agency did not have the funding authority to pay the expert costs. SCCID informed Cornwell 


the Agency would file an objection with the Court requesting the Court reconsider the granting of 


the funding orders and vacate and/or alter/amend the orders. On December 19, 2023, Cornwell 


filed a Rule to Show Cause petition. SCCID notified the Court that they were preparing an 


objection letter and filed the letter on December 20, 2023.2 A virtual hearing was held on the Rule 


to Show Cause and SCCID's objection on January 18, 2024. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. Indigency Determination


"The United States Supreme Court has held that the defendant must have' a fair opportunity 


to present his defense,' thereby requiring the State to provide the 'basic tools' for an adequate 


2 The S.C. Supreme Court, by Order dated September 29, 2006, established procedures for the processing of 


indigent vouchers to include the ability of SCCD to file objections regarding the reasonableness of the submission. 
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defense to an indigent defendant."3 And, "although the State is not required to provide the indigent 


defendant with unlimited funding, it must ensure that the defendant has competent counsel and the 


services of experts necessary to a meaningful defense."4


"In making a determination whether a person is indigent, all factors concerning the 


person's financial condition should be considered including income, debts, assets and family 


situation."5 Rule 602, SCA CR, includes the presumption that "a person is indigent if that person 


is financially unable to employ counsel." However, this presumption can be overcome. The 


General Assembly has provided, "[t]he fact that the accused may have previously engaged and 


partially paid private counsel at his own expense in connection with pending charges shall not 


preclude a finding that he is financially unable to retain counsel."6 Ultimately, "the final 


determination whether the accused is indigent shall be made by a judge of the comi in which the 


matter is to be heard."7


A defendant's incarceration is a factor to be considered in determining whether a person is 


indigent. The law also provides for a potential presumption of indigency based on a person's 


income. In this case, Eastwood had already been incarcerated for nearly four years when he 


petitioned this Court for Funding Orders to secure expert witnesses. Thus, it had been nearly four 


years since Eastwood lost his job and source of income. Furthermore, Eastwood had already been 


appointed a public defender for those very same charges. That public defender was only relieved 


upon Eastwood retaining Cornwell. In petitioning the Court for ex parte funding, Cornwell 


disclosed that Eastwood had retained her services at a reduced rate. 


3 Bailey v. State, 309 S.C. 455, 459, 424 S.E.2d 503, 506 (1992) (quoting Ake v. Oklahoma, 470 U.S. 68, 76, 77 


(1985)). 
4 Id (emphasis added). 
5 Rule 602(b), SCACR (flush language). 
6 S.C. Code Ann.§ 17-3-10.
7 Rule 602(b), SCACR (flush language).
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Therefore, it is the finding of the Court that Defendant is indigent, and was indigent at the 


time the Funding Orders were granted. 


2. Defense oflndigents Fund Is Restricted for Public Defender


and Private Court-Appointed Counsel 


Chapter 3 of Title 17 of the South Carolina Code contains the Defense of Indigents Act. 


Multiple sections reference the payment of fees and/or expenses in cases where the court has 


appointed counsel, being either the public defender or "private appointed counsel." Section 17-3-


50 is specifically titled "Determination of fees for appointed counsel and public defenders .... " 


This section begins with the words: "When private counsel is appointed pursuant to this 


chapter ... "8 Similarly, § 17-3-80 is titled "Appropriation for expenses of appointed private 


counsel and public defenders; restrictions and limitations." The text of the section provides: "This 


fund must be used to reimburse private-appointed counsel, public defenders, and assistant public 


defenders for necessary expenses ... actually incurred in the representation of persons pursuant to 


this chapter, so long as expenses are approved by the trial judge." Finally, § 17-3-90 is titled 


"Vouchers for payment for services by private appointed counsel and for reimbursement of 


expenses; approval and submission for payment." The section's text begins: "Private, appointed 


counsel shall submit a voucher ... , and the public defender shall do likewise .... " No part of 


Chapter 3 of Title 17 (the "Defense of Indigents" Chapter) provides a protocol for privately 


retained counsel to obtain funds for indigent clients. 


However, an argument can be made that the specific provision concerning &xpert funding 


makes no stipulation that counsel be appointed. That provision reads, in its entirety: 


8 S.C. Code Ann.§ 17-3-S0(A).
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Upon a finding in ex parte proceedings that investigative, expert, or other services 
are reasonably necessary for the representation of the defendant, the court shall 
authorize the defendant's attorney to obtain such services on behalf of the defendant 
and shall order the payment, from funds available to the Office oflndigent Defense, 
of fees and expenses not to exceed five hundred dollars as the court considers 
appropriate. 9


This is immediately followed by a provision for increasing those funding caps, which 


likewise has no express qualifier that defense counsel must be court appointed: 


Payment in excess of the hourly rates and limits in subsection (A) or (B) is 
authorized only if the court certifies, in a written order with specific findings of 
fact, that payment in excess of the rates is oecessary to provide compensation 
adequate to ensure effective assistance of counsel and payment in excess of the 
limit is appropriate because the services provided were reasonably and necessarily 
incurred. 10


Nevertheless, SCCID's interpretation, based on the statutory language and legislative 


intent, is that the Defense of Indigents Fund is limited to cases where the courts have appointed 


private counsel or a public defender. This Court gives deference to that interpretation. 11


Further authority that reimbursement shall not be had from indigent funds in this matter is 


the unambiguous language of Rule 602(c), SCA CR, which provides "if counsel shall have been 


retained and partially paid for his services in either the trial or appeal stages, no reimbursement 


may be had from indigent funds." 


Therefore, both the S.C. Code and Rule 602, SCACR, prohibit SCCID from expending 


indigent funds in this matter where counsel was not appointed, and where the defendant paid for 


legal services in the trial stage. \ 


9 § 17-3-50(B).
10 § 17-3-50(C). Notably, the next and final provision of§ 17-3-50-subsection (D)-states "Nothing in this section
shall be construed to alter the provisions of Section 17-3-10 concerning those defendants who are entitled to legal 
representation." As mentioned previously,§ 17-3-10 includes the protection, "[t]he fact that the accused may have 
previously engaged and partially paid private counsel at his own expense in connection with pending charges shall 
not preclude a finding that he is financially unable to retain counsel." 
11 See Doe v. Keel, 440 S.C. 427, 431, 892 S.E.2d 427, 284 (2023) ("[T]he Court generally gives deference to an 
administrative agency's interpretation of an applicable statute or its own regulation." (quoting Brown v. Bi-Lo, Inc., 
354 S.C. 436, 440, 581 S.E.2d 836, 838 (2003))). 
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3. Defense Failed to Follow SCCID Policies in Seeking


Remittance for Expert Funding 


Former Chief Justice Toal, in a 2006 Supreme Court Order, established the requirement 


that, "upon appointment by the court in an indigent case or proceeding, counsel shall notify the 


office of Indigent Defense within 15 days of said appointment by registering the case online at the 


Indigent Defense's website .... " 12 The SCCID Voucher Payment Policy likewise requires, "within 


15 days of receiving notice of the appointment or assignment of any indigent defense case, counsel 


must register the case with seem online at www.sccid.sc.gov." In addition, the Policy also 


requires "the appointed attorney must submit all Funding Orders approved by the Court to SCCID 


within 15 days of the date of the order." 


SCCID has the authority established by§§ 17-3-310(G)(2) and 17-3-340(1) to implement 


policies for the "delivery of indigent services." 13 As such, seem points out that Cornwell was 


subject to the procedures established by the Agency for the "delivery of indigent services," which 


include the policies outlined above. Had those procedures been followed, SCCm could have 


timely notified Cornwell of the requirement that she be court appointed. Cornwell could then have 


taken the appropriate steps 14 to comply with seem policy while also protecting Eastwood's right 


to a meaningful defense. 


12 S.C. Sup. Ct. Order dated Sept. 29, 2006.
13 The General Assembly has also mandated in Proviso 61.4 of the current Appropriations Act (H 4300) that
"vouchers must be reviewed and paid pursuant to procedures established by the Commission on Indigent Defense." 
14 For example, Cornwell could have moved to be relieved as counsel, or asked to be appointed rather than retained. 
Such steps would be in harmony with Reeves v. State, 415 S.C. 366,377 n.5, 782 S.E.2d 747, 753 n.5 (Ct. App. 
2015). In Reeves, the Court of Appeals indicated the defendant, who had retained counsel, could have potentially 
received expert funding from SCCID. Id. However, the Reeves Court did not articulate what procedural steps that 


defendant would need to take to comply with SCCID policy. 


I 
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4. Rule to Show Cause


SCCID was not in willful violation of this Court's Orders by refusing to remit the expert 


funding to Ms. Cornwell. SCCID has followed the procedures and policies granted and established 


by the Court and Legislature to address concerns regarding submitted expert vouchers. 


CONCLUSION 


Defendant asks this Court to compel SCCID for expert funding. Although Defendant was 


properly found indigent, State statutes and Court rules limit indigent funding to cases involving 


appointed p.rivate counsel or a public defender. In cases of retained counsel, Rule 602, SCA CR, 


specifically states that if "counsel shall have been retained and partially paid for his services in 


either trial or appeal stages, no reimbursement may be had from indigent 'funds." Furthermore, 


even if such funds were available to retained counsel, Cornwell failed to adhere to SCCID policy 


in seeking a remittance of those funds, and thus would not be in a position to compel SCCID to 


remit such funds. 


IT IS THEREFORE ORDERED: 


1. Defendant's Petition for Rule to Show Cause is denied.


2. SCCID is NOT in contempt for failing to remit expert funding.


2 . Attorney Comwell's request for attorney fees is denied. 


AND IT IS SO ORDERED. 


\ 


The Hon 


_{h_· ��--'+-'-�/;«--�----' South Carolina 


-�-$-��--�z_&� __ , 2024 


Circuit Court Judge, Fir 
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STATE OF SOUTH CAROLINA ,..- .... )� �cJN'rfHE COURT OF GENERAL SESSIONS 
,\;,-;-.-;1 ;.. -i} r,� , t�ST JUDICIAL CIRCUIT 


COUNTY OF ORANGEBURG • .i • r • J .. INDICTMENT NO.: 2020-GS-38-0943


State of South Carolina 


V. 


Kenneth Henry Eastwood, 


Defendant. 


O H! 25)pl: 8'i :..


) 
, L 7 ' )) - > � _


1
r. . , .. • ", 
u \,


) 
) 
) 
) 


ORDER DENYING 


MOTION TO RECONSIDER 


THIS MATTER came before the Court on the Defendant's Motion and Memorandum to 


Reconsider, by and through his retained counsel, filed on March 7, 2024. The Court has reviewed 


all filings on this matter and reached the following findings of fact and conclusions of law: 


PROCEDURAL HISTORY 


On December 16, 2019, Kenneth Henry Eastwood was arrested and charged with Murder 


in the above-captioned matter. Bond was denied and he remained in custody. Eastwood did not 


apply for the appointment of counsel. Between the date of arrest and February 24, 2020, Eastwood 


retained attorney James Falk to represent him in this case. Falk continued to be the attorney of 


record until his death on May 9, 2023. Because of the nature of the charge, his retained counsel's 


death, and the fact that Eastwood was in custody, a public defender was appointed to represent 


him on May 18, 2023. On or about June 15, 2023, Eastwood retained Attorney Ashley Cornwell, 


and the public defender was relieved. On or about September 19, 2023, Cornwell submitted to this 


Court an Ex Parte Motion and proposed Ex Parte Order for Funding for a False Confession Expert. 


No hearings on the motion were held. The Court signed the proposed order on October 13, 2023. 


On or about November 1, 2023, Cornwell submitted another Ex Parte Motion and a proposed Ex 


Parte Order for Funding for a Forensic Pathologist Expert to this Court. No hearings on the motion 
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were held and the Court signed the proposed order on November 2, 2023. Cornwell filed the orders 


with the Clerk of Court under seal but did not submit the orders to SCCID. A jury trial was held 


in this case on November 8 - 9, 2023, and both experts testified for the defense. On November 9, 


2023, the jury found Eastwood guilty, and the Court sentenced him to life in prison. 


Cornwell submitted the funding orders and expert invoices to SCCID on December 12, 


2023. SCCID discussed the submissions with Cornwell and informed her that the Agency did not 


have authority to provide indigent funds for retained counsel and would raise an objection with 


the Court. Following that conversation, on December 19, 2023, Cornwell preemptively filed a Rule 


to Show Cause in an effort to have the court compel SCCID to pay the experts. SCCID served its 


written objection with the Court and Cornwell on December 20, 2023. A virtual hearing was held 


on January 18, 2024, and the parties submitted written arguments and proposed orders for the 


Court's consideration. 


The Court issued its Order Denying Defendant's Rule to Show Cause on February 26, 2024, 


and filed the same with the Clerk of Court on February 28, 2024. The Defendant filed a Motion 


and Memorandum to Reconsider on March 7, 2024. SCCID filed a Reply on March 14, 2024. 


ISSUES RAISED IN MOTION TO RECONSIDER 


The Defendant raised the following grounds in the Motion and Memorandum to 


Reconsider: 


( 1) The Court lacked jurisdiction to hear SCCID's objections to the funding orders or its
request to vacate the same; and


(2) The Court's finding that indigent defendants who retain counsel are statutorily prohibited
from receiving funds from SCCID was an error in law.


2 
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I. JURISDICTION


A. Procedures to Hear SCCID's Funding Objections


The S.C. Supreme Court, by Order dated September 29, 2006, established the procedures 


for the processing of indigent vouchers to include the ability of SCCID to file objections. The 


Supreme Court issued this Order under the authority granted by the General Assembly in 


S.C. Code§ 17-3-110, authorizing "the Supreme Court to establish such rules and procedures as


may be necessary for proper administration of Chapter 3 of Title 17 pertaining to indigent defense." 


The Court further stated that, "accordingly pursuant to S.C. Code § 17-3-110, and Article V, 


Section 4 of the S.C. Constitution, the procedures outlined herein are adopted for the processing 


of indigent defense vouchers." 


The procedures established by the Court provide that if there arc objections by SCCID to 


submitted vouchers, then the "Office of Indigent Defense shall notify the trial court and counsel 


of any objection and shall forward any necessary materials to the trial court in writing or 


electronically." This is exactly the process SCCID followed with its written objection filed with 


both the Trial Court and Counsel on December 20, 2023. 


The Order further provides that "the trial court may determine the matter with or without a 


hearing, as may be appropriate, or upon submission of written materials." In this matter, this Court 


granted the Agency's request to be heard, thus the hearing on January 18, 2024. 


The Order also states that the procedures outlined "shall remain in effect until altered or 


changed by subsequent order or legislation." This Court is not aware of any subsequent orders or 


legislation that altered or changed this procedure. 


Also, pursuant to the authority granted by the General Assembly, in SC Code §§ 17-3-31 O 


and 17-3-340, SCCID developed a Voucher Payment Policy that includes the Court's procedure 


3 
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regarding objections in the processing of indigent defense vouchers. The Voucher Payment Policy 


was amended in 2021 to require attorneys to submit funding orders to SCCID within 15 days of a 


court signing such orders. This procedure allows for issues and objections to be raised in a timely 


manner. The trial court can immediately consider any Agency objections, hear from both parties, 


and avoid the exact scenario that has occurred in this matter where work is completed before the 


Agency is even aware of the orders to be able to object. 


B. Procedural Motion or Notice of Appeal


The Defendant argued that "SCCID's objection letter is not a properly filed procedural 


motion or notice of appeal under our rules of procedure and therefore cannot be considered good 


cause for failing to comply with the entered orders." However, as outlined in Section I.A of this 


Order, the procedure established by our Supreme Court does not require procedural motions 


pursuant to the Rules of Court nor a notice of appeal at this stage of the matter. 1 The ex parte 


funding orders were not final until such time as SCCID had the opportunity to file any objections 


and this Court ruled on those objections. That ruling did not occur until this Court's Order of 


February 26, 2024. 


The Supreme Court only reqmres SCCID to notify the trial court and counsel of the 


objection in "writing or electronically." While not captioned as a formal motion, SCCID's filing 


(written objection) on December 20, 2023, was within 10 days of the Agency receiving written 


notice of the filed orders on December 12, 2023, and requested that the trial court rescind (vacate, 


alter, or amend) the funding orders. 


1 The filing ofa Notice of Appeal pursuant to Rule 203(b)(2) would have transferred jurisdiction to the appellate 


court. 


4 


Page 106 of 109







II. ERROR IN LAW


In the Order dated February 26, 2024, this Court closely reviewed the issue regarding 


retained counsel having access to the Defense oflndigents funds. Specifically, this Court examined 


the argument now raised by the Defendant that § 17-3-S0(B) and (C) do not specify that counsel 


be appointed. This Court found that SCCID's interpretation of the statute, based on the statutory 


language and legislative intent, is that the Defense of Indigents Fund is limited to cases where the 


courts have appointed private counsel or a public defender. This Court gives deference to that 


. • ? 


interpretation. -


Also, § 17-3-50 must be read and construed as a whole, and not on isolated words or 


phrases.3 The section addresses fees and expenses for appointed counsel and public defenders. 


Read in this context it is this Court's interpretation that the "defendant" referenced in the statute is 


the indigent defendant and the attorney the statute references is the appointed attorney, or the 


public defender appointed to represent that defendant. 


Further authority that reimbursement shall not be had from indigent funds is the 


unambiguous language of Rule 602(c), SCACR, which provides that "if counsel shall have been 


retained and partially paid for his services in either the trial or appeal stages, no reimbursement 


may be had from indigent funds." 


2 See Doe v. Keel, 440 S.C. 427, 431, 892 S.E.2d 427, 28 4 (20 2 3) ("[T]he Court generally gives deference to an 
administrative agency's interpretation of an applicable statute or its own regulation .... If the statute or regulation 'is 
silent or ambiguous with respect to the specific issue,' the court then must give deference to the agency's 
interpretation of the statute or regulation, assuming the interpretation is worthy of deference.") (citations omitted). 
3 See CFRE, LLC v. Greenville County Assessor, 395 S.C. 67, 716 S.E.2d 877(2011) ("[T]he statute must be read as 
a whole and sections which are part of the same general statutory law must be construed together and each one given 
effect. ... We therefore should not concentrate on isolated phrases within the statute .... Instead, we read the statute 
as a whole and in a manner consonant and in harmony with its purpose.") (citations omitted). 
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CONCLUSION 


This Court has had the opportunity to review the record before it, including the Defendant's 


Motion and the Reply of SCCID. After careful review, this Court finds that it had jurisdiction to 


consider the objection raised by SCCID and that ruling of the Court was not in error of law. 


Therefore, the Defendant's Motion to Reconsider is hereby denied. 


IT IS THEREFORE ORDERED that the Defendant's Motion to Reconsider is denied. 


AND IT IS SO ORDERED this __ Z_S __ day of -� O{ ) 


\wtvvlr (µ 
(


, 
South Carolina


6 


Maite Murphy 
Circuit Court Judge, First Judici 


, 2024. 
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ISSUES ON APPEAL 


I. DID THE CIRCUIT COURT HAVE JURISDICTION TO RESCIND THE FUNDING 
ORDERS IN THIS MATTER? 
 


II. DID THE CIRCUIT COURT ERR IN DENYING THE RULE TO SHOW CAUSE? 
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PROCEDURAL HISTORY 


On December 15, 2019, Kenneth Henry Eastwood was arrested and charged with Murder. 


At the time of his arrest, Eastwood was working as a stock person at the IGA grocery store in 


Eutawville and could not afford an attorney. Shortly thereafter, Eastwood’s sister retained attorney 


James Falk on her brother’s behalf. Mr. Falk remained the attorney of record until his death on 


May 9, 2023. On May 18, 2023, the Public Defender’s Office was appointed to represent Eastwood 


and on June 15, 2023, Attorney Ashley Cornwell was retained on Eastwood’s behalf at a discounted 


rate.  Prior to trial, Eastwood submitted two ex parte funding petitions to the Court for the purpose 


of retaining two expert witnesses. On October 13, 2023, upon the conclusion of ex parte 


proceedings, the Court signed and filed an order granting Eastwood funds for a False Confession 


Expert to be paid by the Office of Indigent Defense. On November 2, 2023, the Court signed and 


filed another order granting Eastwood funds for an Expert in Forensic Pathology to be paid by the 


Office of Indigent Defense. Eastwood was tried during the November 6, 2023, term of court in 


Orangeburg County, with both expert witnesses testifying for the defense. On November 9, 2023, 


Eastwood was found guilty of murder and sentenced to life in prison. Eastwood filed a timely 


Notice of Appeal on November 18, 2023.  


On December 12, 2023, counsel submitted the funding orders along with detailed invoices 


from the experts to SCCID for payment.  Immediately upon receiving the request for payment, 


SCCID informed counsel of their objection to the orders, refusing to render payment to the experts. 


On December 19, 2023, counsel filed and served a petition for a Rule to Show Cause, requesting 


SCCID to render immediate payment to the expert witnesses for their services.  In response to 


Eastwood’s petition, SCCID submitted an objection letter to the Court on December 20, 2023, 


requesting the funding orders be rescinded.  A virtual hearing was held on the Rule to Show Cause 


on January 18, 2024. On February 28, 2024, the trial court filed an Order Denying Defendant’s 
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Rule to Show Cause, ruling that funds from indigent defense cannot be allocated to indigent 


defendants who have retained counsel and finding that SCCID wass not in contempt for refusing 


to remit payment to the expert witnesses. Eastwood filed a Motion to Reconsider on March 7, 


2024, which was denied on March 25, 2024. Appellant filed this appeal on April 5, 2024. 


STANDARD OF REVIEW 


In an appeal from an action in equity, an appellate court has jurisdiction to find facts in 


accordance with its own view of the preponderance of evidence and a de novo standard of review 


applies. See Pinckey v. Warren, 344 S.C. 382, 544 S.E. 2d 620 (2001).  


ARGUMENT 


1. THE CIRCUIT COURT LACKED JURISDICTION TO RESCIND THE FUNDING 
ORDERS. 
 


In 2006, the S.C. Supreme Court found that by virtue of statutory amendment and pursuant to 


S.C. Code Section 17-3-330(A)(1), the Office of Indigent Defense was expanded and additionally 


authorized to serve as the entity which distributes all funds appropriated by the General Assembly 


for the defense of indigents, including but not limited to, funds for attorney fees and expenses in 


noncapital cases. See 2006-09-29-01 Order of the South Carolina Supreme Court. That Order 


further found the new law requiring the Office of Indigent Defense to effectuate payment shall be 


the controlling statute as applied to payments rendered for the defense of indigent defendants. Id. 


Pursuant to this finding, the 2006 Order established such rules and procedures as may be necessary 


for the proper administration of Chapter 3 Title 17, which pertains to indigent defense. Id. The 


procedures outlined in the 2006 order address the submission of vouchers submitted to SCCID by 


appointed counsel and specifically address the process if there is an objection by the Office of 


Indigent Defense pertaining to the reasonableness of the requested voucher amount. Id. at ¶5. 


While the 2006 order established rules and procedures for SCCID regarding the voucher process 
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in matters that had not been reviewed by the circuit court, it was not intended to abdicated the rules 


of procedure for matters that had already been ruled upon by the circuit court; specifically stating 


“[n]othing herein shall preclude the trial court from taking immediate action on ex parte 


requests for fees and costs during the pendency of a case as may be authorized by statute or 


court rule.” 2006-09-29-01 Order of the South Carolina Supreme Court, ¶9 (emphasis added). 


Instead, Rule 59(e), SCRCP, requires that a motion to alter or amend a judgment “shall be filed no 


later than 10 days after receipt of written notice of the entry of order” for all matters previously 


ruled upon by the court.  Similarly, Rule 203(b)(2) of the South Carolina Appellate Court Rules requires 


that a notice of appeal shall be filed and served on all respondents within ten (10) days after receipt of 


written notice of entry of the order or judgment. The requirement of service for the notice of appeal is 


jurisdictional, i.e., if a party misses the deadline, the court lacks jurisdiction to consider the appeal and has 


no authority or discretion to ‘rescue’ the delinquent party by extending or ignoring the deadline for service 


of the notice. These are the only procedures for a party to amend, alter or appeal an order that has 


already been entered by the Court. See Wells Fargo Bank v. Fallon Properties, 422 S.C. 211, 810 


S.E.2d 856 (2018); See also Norris v. Heyward, 312 S.C. 67, 439 S.E.2d 264 (1993).   


In the case at hand, the circuit court issued funding orders on October 13, 2023, and November 


2, 2023, allocating fees to be paid by SCCID for the service of two expert witnesses. On December 


12, 2023, after the case had concluded, counsel submitted invoices from the experts along with a 


copy of the sealed funding orders to SCCID for payment. On December 20, 2023, SCCID filed an 


objection letter with the circuit court, but did not file any procedural motions. In their letter SCCID 


objected to paying the funds as ordered, stating their position that the statutes, budget provisos and 


policies governing SCCID do not authorize the use of Indigent Defense Funds to pay expert fees 


or expenses in cases where the defendant has retained private counsel and requesting that the 
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circuit court rescind the funding orders in this matter. See State v. Kenneth Eastwood Objection 


Letter.  


Here the circuit court duly considered whether Eastwood qualified as an indigent defendant 


and whether the funds being requested were reasonable and necessary during ex parte proceedings, 


as authorized pursuant to S.C. Code §17-3-50 (B) and (C). At the conclusion of each ex parte 


proceeding, the circuit court issued funding orders finding Eastwood was indigent and ruling that 


the amount SCCID was being ordered to pay “is appropriate because the services to be provided 


are reasonably and necessarily incurred”. See Ex Parte Order For Funding For False Confession 


Expert; See also Ex Parte Order For Funding For Forensic Pathology Expert. The circuit court also 


made a specific finding of fact in each order that “these services are reasonable and necessary to 


adequately represent the Defendant and ensure he has a complete and competent defense at trial” 


and ordering that the “amount listed establishes the maximum amount to be paid without additional 


authorization from this Court”. Id.  SCCID failed to file the proper procedural motions objecting 


to the funding orders previously entered by the circuit court. Furthermore, the funding orders 


issued by the circuit court make clear and unambiguous findings regarding the reasonableness of 


the funds being ordered. Accordingly, the circuit court lacked jurisdiction to hear SCCID’s 


objections and erred as both a matter of procedure and of law in finding that SCCID was not in 


contempt for refusing to submit payment to the expert witnesses. 


2. THE CIRCUIT COURT ERRED IN DENYING THE RULE TO SHOW CAUSE  
 


“[T]he United States Supreme Court has held that the defendant must have ‘a fair opportunity 


to present his defense,’ thereby requiring the State to provide the ‘basic tools’ for an adequate 


defense to an indigent defendant.” Bailey v. State, 309 S.C. 455, 459, 424, S.E.2d 503, 506 (1992) 


(quoting Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985). “Thus, although 
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the State is not required to provide the indigent defendant with unlimited funding, it must ensure 


that the defendant has competent counsel and the service of experts necessary to a meaningful 


defense.” Id. It is well-established that part of an accused’s constitutional right to counsel is that it 


be effective counsel, capable of presenting witnesses, evidence, and defenses on an accused’s 


behalf. See Strickland v. Washington, 466 U.S. 688, 104 S.Ct. 2052 (1984); See also Reeves v. 


State, 415 S.C. 366, 782 S.E.2d 747 (S.C.App. 2015). Necessary expenses of representation 


pursuant to this right of effective counsel include fees of expert witnesses, costs of scientific tests 


or exhibits for trial demonstration, costs of psychiatric examinations, and extraordinary travel 


expenses. See Rule 602 SCARCrimP. In determining whether a person is indigent there are a 


number of factors that must be considered, including but not limited to, sources of income, debts, 


assets, family situation, custodial status, etc. Id. Therefore, a person considered indigent through 


the legal system is one who, at the time they are required, does not have adequate funds to pay a 


necessary cost of their defense. Accordingly, the question of indigency may be determined or 


redetermined by the court at any stage of the matter in which a person is entitled to representation; 


and reasonable funds for necessary expenses may be ordered to provide for that person’s defense. 


See S.C. Code of Laws §17-3-330 and §17-3-50; See also Reeves v. State, 415 S.C. 366, 782 S.E.2d 


747 (S.C. App. 2015). 


In consideration of Eastwoods’s ex parte petitions for funding and the follow-up ex parte 


communications regarding Eastwood, the circuit court found that Eastwood did qualify as an 


indigent defendant and the requested funds for the services of these experts were a reasonable and 


necessary expense for trial. The circuit court further found that without this funding Defendant 


would be denied the opportunity to meaningfully participate in a judicial proceeding in which his 
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liberty was at stake. Pursuant to these findings, the circuit court entered funding orders for each 


expert witness to be paid with funds from Indigent Defense in accordance with §17-3-50.  


S.C. Code Ann. §17-3-50 is specifically titled “Determination of fees for appointed counsel 


and public defenders; maximum amounts; authorization to exceed maximums; payment for certain 


services”. Pursuant to the “payment for certain services” section of the statute, §17-3-50(B) allows 


“upon a finding in ex parte proceedings that investigative, expert, or other services are reasonably 


necessary for the representation of the defendant, the court shall authorized the defendant’s 


attorney to obtain such services on behalf of the defendant and shall order the payment from funds 


available to the Office of Indigent Defense, of fees and payment…” while §17-3-50(C) allows for 


payment in excess of the statutory rates to provide compensation adequate to ensure effective 


assistance of counsel. Neither of these statutes indicate that the ex parte proceeding for funds can 


only be conducted by appointed counsel nor that compensation in excess of statutory rates may 


only be obtained in cases where counsel has been appointed. The clear and unambiguous language 


provided in the statute as applied to ex parte hearings for funds involving investigative services, 


expert witnesses, and other services is that a “defendant’s attorney” shall obtain such services on 


behalf of the defendant not “appointed counsel shall…” Common practice followed by both the 


courts and SCCID has always allowed for retained counsel to engage in ex parte hearings and 


obtain funding orders to be paid by SCCID for investigative, expert and other expenses reasonably 


necessary for the representation of a defendant pursuant to §17-3-50(B) and (C).  


In Reeves v. State the Court of Appeals found that Reeves’ retained counsel was ineffective for 


failing to consult with and present expert witnesses at trial to dispute the State’s evidence. In that 


case retained counsel indicated that he did not consult with expert witnesses because he did not 


believe that Reeves was financially capable of retaining the services of the experts. In their finding 
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the appellate court cited Bailey v. State and also referenced §17-3-50(B) in finding that counsel 


was ineffective for not seeking funding to retain expert witnesses on Reeves behalf. See Reeves v. 


State, 415 S.C. 366, 782 S.E.2d 747 (S.C. App. 2015). 


The primary argument made by SCCID in objecting to the funding orders that were granted in 


this matter is that the court erred in finding Mr. Eastwood indigent based solely on the fact that he 


(or someone on his behalf) was able to retain private counsel to represent him in this matter. SCCID 


further argued that the funds allocated by the General Assembly to SCCID for the defense of 


indigent persons can only be used for persons represented by public defenders or court appointed 


attorneys regardless of their indigent status. Their position is that once a person retains private 


counsel they can no longer be considered indigent defendants for financial purposes. That 


argument is fundamentally flawed, and is not cited in any constitutional amendment, article, state 


statue, rule, or case law. Furthermore, it directly contradicts the language found in §17-3-50, Rule 


602 SCARCrimP, and this Court’s finding in Reeves v. State.  Accordingly, the circuit court’s 


finding that Eastwood was indigent at the time the orders were given but is not entitled to funds 


from Indigent Defense because he was not represented by court appointed counsel is an error of 


law and is not good cause for SCCID’s refusal to comply with the funding orders previously issued 


by the circuit court. 


CONCLUSION 


 The funding orders in this matter were properly issued by the circuit court upon finding 


Eastwood was indigent and the requested funds for expert witnesses were reasonable and necessary 


expenses to ensure a complete and competent defense at trial. Furthermore, SCCID’s objection 


letter is not a proper procedural motion therefore the circuit court lacked jurisdiction to rescind the 
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funding orders in this matter. Accordingly, the Order Denying the Rule to Show Cause should be 


reversed. 


       Respectfully Submitted, 


       /s Ashley B. Cornwell______ 
       Ashley B. Cornwell, Attorney for Appellant 
       Cornwell Law Firm, LLC 
       1470 Ben Sawyer Blvd., Suite 14 
       Mount Pleasant, South Carolina 29464 
       (843) 595-6003 
September 4, 2024     acornwell@cornwellfirm.com 
Mount Pleasant, South Carolina   SC Bar No. 76577 
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