RECEIVED)
Dec162024
SC Court of Appeals

Exhibit 1

Appellant Return to Respondent’s Motion to Dismiss
Appellate Case No.: 2024-00124




STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT FOR THE
) NINTH JUDICIAL CIRCUIT
)
COUNTY OF CHARLESTON ) 2018-CP-10-330
)
FENWICK COMMONS HOMEOWNERS )
ASSOCIATION, INC.,, )
)
Plaintiff, ) PLAINTIFF’S MEMORANDUM IN
) OPPOSITION TO BUILDERS
VS, ) FIRSTSOURCE-SOUTHEAST’S
) MOTION FOR SUMMARY
D.R. HORTON, INC., ET Al, ) JUDGMENT
)
Defendants. )

BFS asserts that Plaintiff is unable to pursue claims for the deficiencies in the installation
of the windows. In support of their argument, BFS relies on the following language in the
Covenants, Conditions & Restrictions (“CCR’s”) for Fenwick Commons, “Such exterior
maintenance shall not include glass surfaces.” The HOA, however, is not bringing claims for
defective glass surfaces, i.e., product defect claims for the windows. Rather, the flashings (non-
glass surfaces) at the windows were installed improperly and have allowed water to enter the wall
cavity and penetrate the building structural framing components. The CCR’s provide, “the
Association shall provide exterior maintenance upon each Lot as follows: . . . repair, replace and
care for roofs, gutters, downspouts, exterior building surfaces . . . .” Flashings are an exterior
building surface for which the HOA is charged with maintaining and repairing. The HOA’s expert,
Robert G. Sisnroy, P.E., has testified that “the installation protocol was inadequate which resulted
in water intrusion problems due to improper flashing. And . . . that is simply . . . an industry
standard requirement to flash windows in a proper configuration as well as a code requirement to
flash windows so that water does not get in and damage the exterior wall envelope.” Sisnroy Dep.

9/11/2020, 550:3-10. An illustrative example is included below:
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Mr. Sisnroy recommended that due to the improper installation of the window flashings, it will be

necessary to remove the windows to allow for the repair of water intrusion damage and to correct
construction deficiencies. Sisnroy Report 3/8/2018 Report at 6(I). The HOA’s repair contractor,
Gary Moore, priced new windows due to the requirement that the existing windows be taken out
to make the required flashing repairs. Moore Dep. 9/24/20 47:4-48:5. The necessity of the windows
removal is due to deficiencies in the window flashings — an area the HOA is required to maintain.
Therefore, contrary to BFS’s assertion, the HOA does have standing and the requirement to bring
the claim for the deficiencies in the window installation. Therefore, BFS’s Motion for Summary
Judgment should be denied.

Respectfully submitted,

THE CHAKERIS LAW FIRM

By:_s/ Alicia D. Pullano

John T. Chakeris

S.C. Bar No.: 7060

Alicia D. Pullano

S.C. Bar No.: 102801

234 Seven Farms Drive, Suite 128

Charleston, SC 29492
(843) 853-5678

AND
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Charleston, South Carolina
Dated: July 19, 2024

SEGUI LAW FIRM, PC

Phillip W. Segui, Jr.

S.C. Bar No.: 7029

720 South Shelmore Boulevard, Suite 100
Mt. Pleasant, SC 29464

(843) 884-1865

Attorneys for Plaintiff
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