THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas

The Honorable R. Scott Sprouse
Circuit Court Judge

Appellate Case No. 2024-000057
Circuit Court Case No. 2019-CP-04-01942

Natalie Zitek, individually, and on
behalf of all others similarly situated,.........c.cccocveeviieeiiieeiieeeeee

D.R. Horton, Inc., Jane Doe #1-10; and John Doe #1-50, .................

and.

D.R.HOION, INC.uvviiiiiiiieeee e

A&J Framing, Inc.; A-Z, Inc.; AJ Landscaping & Grading, LLC,
A/K/A AJ Landscaping & Grading, LLC; Allpro Textures, LLC;
Alpha E.M.C.; Alpha Omega Construction Group, Inc.; American
Concrete And precast, Inc.; A/K/A ACP Concrete, Inc.; Atlanta
Floor Designs Center; A Grade Above Others, LLC; BFK Builders,
Inc.; BMC East LLC D/B/A Coleman Floor, LLC; Brand-Vaughn
Lumber Co, Inc.; Bravo Carpenters, Inc.; Builders Designhouse,
LLC; Builders FirstSource Southeast Group, LLC, A/K/A Builders
FirstSource, Inc.; Builders Services Group, LLC, F/K/A Masco
Contractor Services Central Inc. F/K/A Gale Industries, Inc. D/B/A
Gale Contractor Services; Cannaday Siding & Gutter, Inc.; Caryl
Mechanics II, Inc., A/K/A Caryl Mechanicals, Inc.; CBU
Enterprises, Inc.; Cortes Painting, LLC; CPI Security Systems, Inc.;
Dom Group, LLC; Dupree Plumbing Company, Inc.; Ferguson
Enterprises, Inc.; Five Star Construction Inc.; Five Star Foundations,
LLC; Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II; GBS
Building Supply — Us LBM, LLC, F/K/A/GBS Building Supply,
Inc.; General Shale Brick Inc.; Get Floored, LLC; Greener Pastures,
Inc., A/K/A Greener Pastures of Aiken, LLC; Installed Building
Products, LLC A/K/A Installed Building Products II, LLC; IBP
Asset, LLC D/B/A Blue Ridge Building Products; JLS Masonry,

Dec232024
SC Court of Appeals

Plaintiff,

Defendants,

Third-Party
Plaintiff,



Inc.; Kings Landscaping, LLC; L&M Electric, Inc.; Lade-Danlar,

Inc.; Landshapers, LLC; Lansing Building Products, Inc.; Long

Heating & Air Conditioning, Inc.; M&L General Construction, LLC,

A/K/A M&L General Construction, Inc.; M&L Reyna Construction,

LLC; M&M Foundations, LLC; Manale Landscaping, LLC; MJ

Cowboys, LLC; Nazareth Builders, LLC; NB Contractors, LLC;

Poinsett Development, LLC; Poinsett Homes, LLC; P&L

Enterprises, LLC; P&T Construction, Inc., A/K/A P&T

Construction, Inc.; Probuild Company, LLC A/K/A Probuild

Holdings, Inc.; Rite Rug Co.; Rodney Howard Grading, Inc. A/K/A

Rodney Howard Grading Co.; Sandlapper Concrete, LLC; Silver

Line Building Products Corporation; Sodfather Inc., Landscape

Contractors; Stock Building Supply, LLC; Topbuild Home

Services., Inc., A/K/A Gale Contractors Service; Tucker Materials,

Inc., A/K/A Gypsum; UTM Enterprises, Inc; and Willow Tree

Landscaping, INC., ....ccoovieriierieeiierie et Third-Party
Defendants,

and.

Aaron D. Peris; Harrelson Painting, LLC,

Huttig Building Products; et al, ..........cccevviieiiiniieieeeeeeeeeee, Fourth and

Fifth-Party

of whom Defendants,

JLS Masonry, InC. 1S the ........ceevuiiiiiiiiiiiiciieieeeee e Appellants.
and

Natalie Zitek, individually, and on behalf of all others similarly
situated and as assignee of the claims of Third-Party Plaintiff D.R.
3 (0] ¢ 1) 4 TR £ s LR Respondent,

RECORD ON APPEAL VOLUME V OF X

il



il

s/Nosizi Ralephata

Nosizi Ralephata (SC 72484)
E-mail: nralephata@grsm.com
GORDON REES SCULLY
MANSUKHANI

677 King Street, Suite 450
Charleston, SC 29403
Telephone: (843) 278-5900

Jeffrey A. Ross (SC 74254)

Email: jross@rclawsc.com

ROSS & CRISTALDI

863 Coleman Blvd. Ste B

Mt. Pleasant, SC 29464

Telephone: (843) 329-4040

Attorneys for Appellant JLS Masonry, Inc.

Other Counsel of Record:

Justin O’Toole Lucey, Esq. (SC 15438)
E-mail: jlucey@lucey-law.com

Dabny Lynn, Esq. (SC 78703)

E-mail: dlynn@lucey-law.com
Charlotte B. Winckler, Esq. (SC 102862)
E-mail: cwinckler@lucey-lasw.com
JUSTIN O°'TOOLE LUCEY, P.A.
MOORE & LEWIS, LLC

415 Mill Street (29464)

Post Office Box 806

Mount Pleasant, SC 29465-0806
Telephone: (843) 849-8400

Attorneys for Plaintiff



INDEX
ORDERS

Order Granting Plaintiff’s Motion for Class Certification and Denying Defendants Motion to

Compel Arbitration, filed on January 27, 2021 .....oooiiiiiiiiiiiiiiceeeeee e 1
Order Granting Defendant D.R. Horton, Inc.’s Motion to Establish Complex Case Designation,

FI1ed MArCh 16, 2022 ...ttt ettt e e e e s e sttt e e e e e e e s s saaaaeeeeeeas 15
Order Denying all Parties Motions to Decertify Class, filed July 19,2023 .........cccceviiverienennns 18
Order Denying JLS Motion for Summary Judgment, filed July 28, 2023..........cccoeiiniiiiienne. 22
Trial Plan Order, filed August 17, 2023 .....oooiiieieeeie ettt e e e 25
Order Denying all Motions to Reconsider, filed August 18, 2023 .........ccceviiiriiiiniinieeniereeene 35
Order Denying JLS Motion for Judgment Notwithstanding the Verdict,

Filed NOVEMDET 8, 2023 ....ouvieiiiiiiiiieeeieeeee ettt e e e e e e ettt e e e e e e s e easaaaneeeeeas 39
Order Denying JLS Motion for Reconsideration, filed December 12, 2023 ...........ccceevvveennennnne. 43
JUDGMENTS/DECISIONS
Jury Verdict, filed September 19, 2023 ........ooiiiiiieieeeee et 49
PLEADINGS
Plaintiff’s Summons and Complaint, filed September 25, 2019 ......ccccoveveiieriiieeieeeeeee e, 51
D.R. Horton’s Amended Answer and Third-Party Complaint, filed March 11, 2021................... 66
JLS Answer to Third-Party Complaint, filed March 9, 2022 ..........cccccvviviiiiniiieeieeeee e 93
JLS Notice of Appeal, filed January 10, 2024 ..........cccouiiiiiiieiiieeieeee et 103
TRANSCRIPTS
Trial Transcript Volume I (September 5, 2023 — September 8, 2023) .....ooovvvviierieeiiieiieeieeiene 124
Trial Transcript Volume II (September 11, 2023 — September 15, 2023)......coevcveeeiieenciieeniens 807

MOTIONS AND MEMORANDA

Plaintiff’s Motion to Certify Class, filed March 30, 2020..........ccccceeriiiiiienieeiieieeieeiee e 1745

Plaintiff’s Memorandum in Support of Motion to Certify Class, with exhibits A-V,

v



filed May 27, 2020 ....coieiiieieeeeiteeet et 1747

D.R. Horton’s Memorandum Opposing Class Certification, with exhibit A,

filed NOVEMDET 23, 2020 ...oooeiiiiiiiiiiiiieee ettt e et r e e e s e s e saaaareeeeas 1903
Plaintiff’s Memorandum Opposing D.R. Horton’s Motion to Dismiss, with exhibits A-P,

filed NOVEMDET 23, 2020 ....ooviiiiiiiiiiieeieee et e e e e e e e s e eaarreree e 1934
Plaintiff’s Memorandum in Support of Class Certification, with exhibits A-G,

filed NOVEMDET 23, 2020 ...oooviiiiiiiiiiiieeee ettt ettt eeeeaae e e e e s e s e saaaareeeeas 2129
D.R. Horton’s Motion to Decertify the Class, with exhibits A-B, filed May 1, 2023............... 2218
JLS Motion for Summary Judgment, filed May 1, 2023 .........cccoooiiiiiiieeeee e 2247
Fourth-Party Defendant Harrelson Motion for Decertification, with exhibits A-B,

filed JUNE 20, 2023 ......eoiieeeeee e e e e e ae e e eareeeareas 2250
Fourth-Party Defendant NW Alex Carpet Motion for Decertification, with exhibits A-B,

filed JUNE 20, 2023 .....eeeiieeeeeeeeeeeeeeee ettt e e ereeeeaneas 2279
D.R. Horton’s Motion for Partial Summary Judgment as to JLS, filed June 23, 2023 ............. 2308
JLS Motion to Bifurcate Trial, filed June 23, 2023 .......cooviiiiiiiiiiiiiieeeeeiiieeeeeeeeeeeee e 2311
JLS Motion to Decertify Class, filed June 23, 2023 .........ccoooeiiiieiiieeieeee e 2315
JLS, M&L Reyna, MJ Cowboys, and Fourth-Party Defendants Joint Motion for

Bifurcated Trial, filed JUNe 23, 2023 .....ooiiiiiiiiiieeeiieeeee ettt 2318
Plaintiff’s Motion for Summary Judgment, filed June 23, 2023 ...........ccceeviieiiienienieeiieee, 2322
Plaintiff’s Motion for Trial Plan Order, filed June 23, 2023 .....oooooviiiiiiieiiieeeeeeeieeeeee e, 2325
M&L Reyna Motion to Decertify Class and Joinder, filed June 26, 2023 .........cc.cooveveeiennnnne. 2331
Fourth-Party Defendant NM Alex Carpet Memorandum in Support of Motion for

Decertification, with exhibit A, filed July 10, 2023 .........ccoeeriiieieeee e 2336
Fourth-Party Defendant Harrelson Painting Memorandum in Support of Motion for

Decertification, filed July 10, 2023.........cooiiiiiieeiieeeeee e e 2347
D.R. Horton Memorandum in Opposition to all Third-Party Defendants Motions for

Summary Judgment, filed July 11, 2023 .....cccooiiiiiieieeeeee e 2364
M&L Reyna Memorandum in Support of Motion to Decertify Class, with exhibits A-E,

flled JULy 11, 2023 .ottt ettt ettt et e s e s e e nbeenbeeeneas 2387
JLS & MJ Cowboys Joinder to M&L Reyna Motion to Decertify, filed July 11, 2023............ 2429

JLS Memorandum in Support of Motion for Summary Judgment, with exhibit A,

A%



filed July 11, 2023 ...ttt st 2433

JLS and MJ Cowboys Joinder to M&L Reyna Memorandum in Opposition to D.R. Horton

Motion for Partial Summary Judgment, filed July 11, 2023.........cccooiiiiiiiiiieeee. 2457
Plaintiff’s Memorandum Supporting Trial Plan Order, filed July 12, 2023 ..........cccevviiennnenne. 2461
Plaintiff’s Memorandum Opposing Decertification, filed July 13,2023 ...........cccvvveriveeriennne. 2466

Plaintiff’s Memorandum in Opposition to D.R. Horton Motion for Summary Judgment,
filed July 14, 2023 ..c..ooiiiee et 2529

D.R. Horton’s Motion to Alter or Amend Order Denying Motion for Decertification,
filed July 28, 2023 ... 2570

JLS Motion to Reconsider or Alter Order Denying Motion for Summary Judgment,
filed AUGUSE 7, 2023 ...ttt ettt ettt e ae et e ns 2590

Plaintiff’s Supplemental Memorandum Supporting Bifurcation, filed August 11, 2023 .......... 2596

JLS Motion for Directed Verdict, filed September 14, 2023........cooeviiieiiiieeieeeee e 2602
MJ Cowboys Motion for Directed Verdict, filed September 14, 2023.........ccoevveiieriieniiennnne 2605
JLS and MJ Cowboys Memorandum in Support of Motions for Direct Verdict,

filed September 14, 2023 .....ceiiieiieeieeeee et e e nreas 2608
JLS Motion and Memorandum in Support of Motion for Judgment Notwithstanding the

Verdict and/or New Trial, with exhibits A-D, filed September 22, 2023...................... 2616
Plaintiff’s Memorandum in Opposition to JLS Motion for INOV,

FIled NOVEMDET 2, 2023 ...ooiiiiiiiieieeee ettt ettt e e e e e st a e e e e e e e s esaaaareeeeas 2749
JLS Motion and Memorandum in Support of Motion to Reconsider Order Denying

Motion for INOV, filed November 20, 2023 ........ovvviiiiiiiiiiiieiieeeeeeeeeeieeeee e 2802
TRIAL EXHBITS
Plaintiff’s Trial Exhibit 1.8: JLS SubcONtract...........ccccvvieiiieeiiieeiiecieeeee e 2814
Plaintiff’s Trial Exhibit 1.9: JLS Purchase Agreement .............cccccveeeviieerciiiencieeciie e 2823
Plaintiff’s Trial Exhibit 4.3: JLS Purchase Orders ............ccoooeeriiriiieniiiiieie e 2835
Plaintiff’s Trial Exhibit 11.16: JLS Warranty Service Work Orders..........ccccccvvevcvieenieeeneennne. 3467

Plaintiff’s Trial Exhibit 15.3; Defendant’s Trial Exhibit 38: D.R. Horton Standard Details ....3478

vi



Plaintiff’s Trial Exhibit 19.1: 2006 IRC fOr BriCK....ceummmoeeee oo 3503

Plaintiff’s Trial Exhibit 20.1: 2012 IRC for BricK........cccociieiiiiiiiiiiieeeeceee e 3529
Plaintiff’s Trial Exhibit 21.1: 2015 IRC for BricK........cccooiiiiiiiiieee 3558
Plaintiff’s Trial Exhibit 24.16: Dr. Whitlock Repair Cost Estimate............ccccceeevevveercieeenneennne. 3597
Plaintiff’s Trial Exhibit 24.20 (C): Brick Photo Collection............cccccceeeiienieeciienienieeireee, 3668
Plaintiff’s Trial Exhibit 24.20 (D): Stone Photo Collection ............cccccveeveiiiiniiieiniiieeciee e, 3861
Plaintiff’s Trial Exhibit 24.20 (F): Stone Clearance Photo Collection.............ccccecvevvienirennnnne. 3694
Plaintiff’s Trial Exhibit 24.20 (G): Brick Clad Window Photo Collection............cccceerurennenne. 3705
Plaintiff’s Trial Exhibit 25.1: Brick Crack Photos..........coooiiiiiiiiiiiieee 3718
Plaintiff’s Trial Exhibit 25.3: 207 Buxton Insufficient Base of Wall Flashing Photos.............. 3730
Plaintiff’s Trial Exhibit 25.4: 8 Duxbury Insufficient Base of Wall Flashing Photos............... 3733
Plaintiff’s Trial Exhibit 25.5: 206 Buxton Insufficient Lintel Bearing Photo.............c.............. 3736
Plaintiff’s Trial Exhibit 25.6: 17 Kettering Lintel Separate Above Garage Photo.................... 3737
Plaintiff’s Trial Exhibit 25.7: 8 Kettering: Lintel Separate Above Garage Photo..................... 3738
Plaintiff’s Trial Exhibit 25.8: 209 Buxton: Corroded Lintel Photo...........cccceevvieriiiiieniiennnnne. 3739
Plaintiff’s Trial Exhibit 25.16: 104 Sturbridge: Brick Crack Photos ..........cccccceevieiiieniiennnnnne. 3740
Plaintiff’s Trial Exhibit 25.17: Garage Crack Photos..........cccocvveviiiiiiiiinieecieceeeeee e 3742
Plaintiff’s Trial Exhibit 25.19: Foundation Crack Photos ...........ccccceeviiiiiinieciiieieciceee 3744
Plaintiff’s Trial Exhibit 25.27: Dr. Whitlock Supplemental Brick Photos ..........c.cccccevennennnne. 3755

vii



Plaintiff’s Trial Exhibit 25.28: Dr. Whitlock Supplemental Concrete Photos .......................... 3823

Plaintiff’s Trial Exhibit 25.31: Dr. Whitlock Supplemental Stone Photos............ccccceerurennnnne. 3850

Plaintiff’s Trial Exhibit 25.34: Dr. Whitlock’s Entire Photo Collection and Contact Sheets ...3895

Plaintiff’s Trial Exhibit 32.14: D.R. Horton Email Regarding 104 Sturbridge Brick Defects
and Proposed REPaiT ........cueieiiiiiiiieciiieeee et ettt ae e e e e 3896

Plaintiff’s Trial Exhibit 32.15: D.R. Horton to Subcontractors Regarding

104 Sturbrid@e REPaIT.....c.ceeiuiiiiieiieeiieiieee ettt ettt e e 3913
Plaintiff’s Trial Exhibit 51: Zitek DRH Warranty Submission re: Brick.........cccccceveiieniennnnnne. 3927
Plaintiff’s Trial Exhibit 52: Zitek RWC Warranty Submission re: Brick ...........ccccooevveiennnnne. 3928
Plaintiff’s Trial Exhibit 53: Zitek Emails w/ DRH and Engineer re: Issues.........c.ccccceeerunennee. 3931
Plaintiff’s Trial Exhibit 54: Zitek Emails w/ DRH and Engineer re: Issues.........c.ccccccveerunennee. 3937
Plaintiff’s Trial Exhibit 55: 104 Sturbridge (Zitek) 2017 Repair Photos ...........ccccvveeverennennnee. 3957
Plaintiff’s Trial Exhibit 56: 104 Sturbridge (Zitek) 2018 1st Repair Photos............cccceeeneennee. 4112
Plaintiff’s Trial Exhibit 57: 104 Sturbridge (Zitek) 2018 2nd Repair Photos ..........cccceeueee.e. 4320
Plaintiff’s Trial Exhibit 58: 104 Sturbridge (Zitek) 2018-2019 Post Repair Photos.................. 4413
Plaintiff’s Trial Exhibit 91: Rose Hill Neighborhood Map ..........ccccoeevveviiiieiciiicieecee e, 4439
Plaintiff’s Trial Exhibit 116: 104 Sturbridge (Zitek) Emails with D.R. Horton

Regarding ReEPairsS.......cc.eieiiiieiiieceiie ettt aee e e e saaeeenseeenene 4440
Plaintiff’s Trial Exhibit 233(A)-(B): Dr. Whitlock Loss of US€ ........cccceecvviivciieinciiiiciieeiee 4449
Plaintiff’s Trial Exhibit 246: Rose Hill Neighborhood Map ..........ccccocevviiiniiiiiienieiiiee, 4451
Plaintiff’s Trial Exhibit 247: Vendor Spend............cccoeoiiiiiiiiiiniiiiieeceeee e 4452
Defendant’s Trial Exhibit 215: Engineer Letter Regarding 104 Sturbridge...........cccceevuvennnne. 4490
OTHER DOCUMENTS
Plaintiff’s EXRIDIt 49 ......couiiiiiiiie ettt 4492



Plaintiff’s Notice of the

Publication of the April 5-6, 2022

Deposition of Pamela Williamson and Exhibit..........cccccoceviriiiniininiiniiniiieicce

Plaintiff’s Notice of the

Publication of the April 25, 2023

Deposition of Christopher De La TOITe ........coovieiiirieiiieiieeieeeeie e

Certificate of Appellant

1X



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON ) CASE NO.: 2019-CP-04-1942
)
Natalie Zitek, individually, and on behalf of all )
others similarly situated, )
)
Plaintiff, ) PLAINTIFF’'S MEMORANDUM
) OPPOSING DEFENDANT D.R.
V. )  HORTON’S MOTION TO DISMISS
) AND COMPEL ARBITRATION AND
D.R. Horton, Inc.; Jane Doe #1-10; and John ) MOTION TO STAY DISCOVERY
Doe #1-50, )
)
Defendants. )

Plaintiff submits this Memorandum Opposing Horton’s Motion to Dismiss or Stay and
Compel Arbitration (“Arbitration Motion”)! and Horton’s Motion to Stay Discovery (“Discovery
Motion”), and respectfully states as follows:

SUMMARY OF ARGUMENT

The arbitration provision in Zitek’s purchase agreement is unenforceable for three reasons.
First, the arbitration provision has expired under the Doctrine of Merger because there was not a
survival clause in the purchase agreement. Second, the arbitration “agreement” is unconscionable
under Smith because it incorporates disclaimers of any and all implied warranties and monetary
damages of any kind. Third, Horton has waived its right to compel arbitration because it delayed
seeking arbitration for a year while it used the judicial process to, inter alia, request and receive

information, inspected nearly 50 homes, and engage this Court more than five times.

! Horton’s Arbitration Motion seeks “to dismiss or in the alternative stay” this action. This is an
improper request. When a party seeks to compel arbitration, a court cannot dismiss the action — it
may only stay the action “pending the outcome of the arbitration proceeding.” Widener v. Fort
Mill Ford, 381 S.C. 522, 525, 674 S.E.2d 172, 174 (Ct. App. 2009).

1
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DISCUSSION

A. Rosehill Overview

Rose Hill is an upstate subdivision that contains 234 homes built by Horton between 2012
and 2018. (Compl., 11 1, 7); (Whitlock Aff., 11 17-18). The construction of all 234 homes is very
similar as to the components that matter. (Whitlock Aff., § 31). Plaintiffs are the owners of these
homes and their homes are similarly defective in multiple respects. (Comp., 11 3, 5, 24, 27). These
common defects include leaky windows and patio doors; insufficiently supported brick that is
cracking along exterior walls; loosely embedded stone that is separating away from exterior walls;
insufficiently supported foundations and slabs that are cracking in many places; and, crimped and
undersized ductwork that is restricting air flow. (Comp., § 27); (Whitlock Aff., 11 23-32); (Zitek
Aff., 114, 7).

Many of these problems are the result of defects and building code violations. (Whitlock
Aff., 11 34-42; (Whitlock Supp. Aff., Exs. B-G). For example, the stone masonry does not comply
with the code-prescribed clearances and the wall ties used to anchor the brick masonry do not
comply with code-prescribed dimensions (i.e., they are not wide enough). The brick masonry also
does not satisfy the codes’ fastening, flashing, weep, and water resistance requirements because,
inter alia, fasteners are improperly spaced; flashings do not extend fully; weeps are missing,
improperly spaced, and/or clogged; and, air cavities are frequently filled with mortar.

Horton knew or should have known of these defects for many reasons, including its post-
construction repair efforts at Rose Hill. (Compl., § 25). Yet, Horton failed to disclose these defects
to the Rose Hill homeowners both before and after the homeowners notified Horton of many of
these problems. (Compl., 1 26); (Zitek Aff., 11 5-6). Not only did Horton fail to disclose its
knowledge about these problems, but Horton also did not correct the problems and its various

2
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repair attempts are failing or have failed. Id. As a result, Zitek brought this proposed class action
against Horton. (Comp., pp. 1-14).

B. Zitek’s Purchase Agreement and Deed

Zitek executed the purchase agreement for her home on February 17, 2013. (Purchase
Agreement, Ex. A, p. 8). Zitek’s agreement is a boilerplate contract that Horton offered to Zitek
on a take-it-or-leave-it basis. The agreement contains an express arbitration provision in Paragraph
15 that twice references Horton’s Warranties? and Disclaimers in Paragraph 14:

15. MANDATORY BINDING ARBITRATION. PURCHASER AND SELLER
SHALL SUBMIT TO BINDING ARBITRATION ANY AND ALL DISPUTES
WHICH MAY ARISE BETWEEN THEM REGARDING THIS CONTRACT
AND/OR THE PROPERTY, INCLUDING BUT NOT LIMITED TO ANY
DISPUTES REGARDING: (A) SELLER’S CONSTRUCTION AND DELIVERY
OF THE HOME; (B) SELLER’S PERFORMANCE UNDER ANY PUNCH LIST
OR INSPECTION AGREEMENT; AND (C) SELLER’S WARRANTY
PURSUANT TO SECTION 14 ABOVE. THE ARBITRATION SHALL BE
CONDUCTED IN ACCORDANCE WITH THE SOUTH CAROLINA
UNIFORM ARBITRATION ACT (THE “ACT”) AND SHALL TAKE PLACE IN
THE COUNTY IN WHICH THE PROPERTY IS LOCATED. THE
PROCEEDING SHALL BE CONDUCTED PURSUANT TO THE RULES OF
THE AMERICAN ARBITRATION ASSOCIATION (THE “AAA”), AND TO
THE EXTENT POSSIBLE, UNDER RULES WHICH PROVIDE FOR AN
EXPEDITED HEARING. IN THE EVENT OF A CONFICT BETWEEN THE
ACT AND THE RULES OF THE AAA, THE ACT SHALL CONTROL. THE
FILING FEE FOR THE ARBITRATION SHALL BE PAID BY THE PARTY
FILING THE ARBITRATION DEMAND, BUT THE ARBITRATOR SHALL
HAVE THE RIGHT TO ASSESS OR ALLOCATE THE FILING FEES AND
ANY OTHER COSTS OF THE ARBITRATION, INCLUDING REASONABLE
ATTORNEY'S FEES, AS APART OF THE ARBITRATOR'S FINAL ORDER.
THE ARBITRATION SHALL BE BINDING AND FINAL, AND EITHER
PARTY SHALL HAVE THE RIGHT TO SEEK JUDICIAL ENFORCEMENT OF
THE ARBITRATION AWARD. NOTWITHSTANDING ANY OTHER
PROVISION HEREIN, ANY DISPUTES ARISISING UNDER THE
STRUCTURAL WARRANTY PROVIDED TO PURCHASER BY THE
NWP SHALL BE MEDIATED, ARBITRATED AND/OR JUDICIALLY

2 These “Warranties” are Horton’s One Year Warranty and RWC’s Ten Year Warranty which
are provided to homeowners after they sign their purchase agreement at closing.
3
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RESOLVED PURSUANT TO THE TERMS, CONDITIONS,
PROCEDURES AND RULES OF THAT WARRANTY PROGRAM.

(Ex. A, p. 5) (emphasis added). Paragraph 14 describes the Warranties, wrongfully disclaims
implied warranties, and unconscionably attempts to relieve Horton of all liability for “monetary

damages of any kind”:

14. WARRANTIES AND DISCLAIMER.

a. NWP Warranty; Manufacturers’ Warranties. At Closing, Seller
shall execute and deliver to Purchaser at no additional cost to Purchaser
a structural warranty (the “Structural Warranty”) by and from
Residential Warranty Corporation or such other national warranty
provider as Seller may reasonably select (the "NWP"). The Structural
Warranty will provide, at a minimum, a ten (10) year structural warranty
for the residence located or to be located on the Property. Prior to or at
Closing, Seller shall provide purchaser with a brochure or handbook
from the NWP that states the terms of the Structural Warranty. . .

b. Horton One-Year Warranty. In addition, if within one year after the
date of Closing any material feature of the construction of the home on
the Property is found to be not in accordance with the requirements of
this Agreement, then Seller shall correct such defect in construction after
receipt of written request from Purchaser to do so. . .

c. Disclaimer and Limitation on Seller's Liability. THE WARRANTY
MADE BY SELLER PURSUANT TO SUBSECTION b ABOVE IS TO
THE EXCLUSION OF ALL OTHER WARRANTIES, EXPRESSED OR
IMPLIED, AND SELLER HEREBY DISCLAIMS ANY AND ALL
SUCH OTHER WARRANTIES, EXPRESS OR _IMPLIED,
INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF
HABITABILITY, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE. .. AFTER CLOSING, SELLER SHALL
HAVE NO LIABILITY OR OBLIGATON TO PURCHASER OF ANY
NATURE WHATSOEVER EXCEPT AS PROVIDED IN THIS
SECTION 14 OF THIS AGREEMENT, IN SECTION 21 BELOW AND
IN SELLER'S LIMITED WARRANTY DEED TO PURCHASER.
SELLER SHALL NOT BE LIABLE FOR ANY REASON UNDER
ANY CIRCUMSTANCES TO PURCHASER OR ANYONE
CLAIMING THROUGH PURCHASER FOR MONETARY
DAMAGES OF ANY KIND, INCLUDING SECONDARY,
CONSEQUENTIAL, PUNITIVE, GENERAL, SPECIAL OR INDIRECT
DAMAGES.
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(Ex. A, pp. 4-5) (emphasis added). Neither the contracts nor these paragraphs contain a survival
clause, severability clause, or language that Horton’s warranty disclaimers do not apply in certain
jurisdictions. Id. Zitek’s purchase agreement also does not contain these general provisions. (EX.
A).

Following her agreement, Zitek received her deed when she closed on July 25, 2013. (Zitek
Deed, Ex. B). Zitek’s deed does not contain an arbitration provision. (EX. B).

C. Procedural History

Zitek’s Complaint was filed on September 25, 2019 and it asserts the following claims
against Horton: negligence/gross negligence, breach of implied warranties, and unfair trade
practices. (Compl., pp. 11-14). The following events occurred in the ten months between
December 2019, when Horton learned of Zitek’s Compliant, and October 2020, when Horton filed
its Arbitration Motion, in the context of the pending Circuit Court action:

1. Horton Requested Information and Delayed Inspections

On December 11, 2019, Zitek sent Horton a right to cure notice about the Rose Hill homes.

(2019 Notice, Ex. C). On January 3, 2020, three days after its right to inspect expired, Horton sent
a letter indicating it would like to inspect the homes and requested, among other things: (1) a list
of homeowners retained to date; (2) a list of issues at each home along with their location; (3) a
list of the locations for the defects; and, (4) available expert reports. (1/3/20 Horton Letter, Ex. D).
On January 6, 2020, Zitek responded that Horton’s inspections can take place the last week

of January and addressed Horton’s requests. (1/6/20 Zitek Letter, Ex. E). On January 8, 2020,
Horton’s counsel responded that the January dates would not work; and, asked for February

inspection dates. (1/8/20 Horton Email, Ex. F).
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On January 14, 2020, Horton’s counsel asked for an indefinite extension to answer Zitek’s
Complaint (served on January 8") and to inspect the homes “in lieu of”” Horton filing a Motion to
Stay. OnJanuary 16, 2020, Zitek’s counsel agreed to Horton’s “in lieu of” request. (1/16/20 Zitek
Email, Ex. G).

On January 28, 2020, Zitek gave Horton the names and address of retained clients requested
by Horton; proposed February 24™-27" inspection dates; and, Zitek and Zitek’s counsel started to
coordinate these inspections. (1/28/20 Zitek Letter, Ex. H). On February 12, 2020, Horton’s
Counsel informed Zitek’s Counsel that February inspections are not moving forward because
Horton needs even more information. (2/12/20 Horton Letter, EX. 1).

2. Horton Engaged the Court Multiple Times

On February 28, 2020, Horton filed a Motion to Stay under the Right to Cure Act seeking
information even though Horton missed its deadline to ask for such information under the Act.
Horton’s Motion did not mention arbitration and Horton did not file a separate Arbitration Motion.
On March 30, 2020, Zitek filed a Motion for Class Certification, and a month later, filed several
exhibits supporting this Motion.

On or about May 14, 2020, the Court scheduled both parties’ Motions to be heard on May
29, 2020. After receiving the scheduling notice, on May 19, 2020, Horton Moved to Continue
Zitek’s Class Certification Motion without first consulting Zitek’s Counsel. On May 22, 2020, this
Court denied Horton’s Motion. On May 27, 2020, Horton filed a memo supporting its Stay Motion,
as well as a memo and an Affidavit from a Horton Manager opposing class certification. On May
27, 2020, Horton also filed a separate Arbitration Motion.

At the May 29" hearing, the Court took the parties’ Motions under advisement and
encouraged the parties to come to an agreement. Over the course of the next several weeks, Horton

6
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and Zitek negotiated a right to cure compliance plan and regularly updated the Court on their
progress. The compliance plan was finalized on July 2, 2020 and approved by the Court on July
20, 2020. This same day, the Court also approved the parties’ Consent Scheduling Order which
scheduled mediation to occur on or before March 21, 2021.

Per the terms of the compliance plan, the parties were to withdraw their respective Motions.
Plaintiff immediately withdrew her Class Certification Motion on July 21, 2020. Horton did not
immediately withdraw its Arbitration Motion so the Court scheduled that Motion to be heard on
August 3, 2020. Zitek’s Counsel notified Horton’s Counsel of this and Horton withdrew its
Arbitration Motion on July 30, 2020 (Horton’s Counsel then emailed the Court the day of the
hearing to confirm that its Arbitration Motion was withdrawn).

3. Horton Inspected Nearly 50 Homes Then Filed its Arbitration Motion

In conjunction with the compliance plan, Horton and its experts inspected nearly 50 Rose
Hill homes between June 22, 2020 and September 24, 2020. Zitek and Zitek’s Counsel spent weeks
coordinating and re-coordinating these inspections due to missed deadlines and other delays
caused by Horton.? Plaintiff’s Counsel then spent several more weeks forwarding and receiving
cure offers and responses. The cure offers were transparently insincere, and practically all were
rejected. After its last cure offer was rejected, Horton filed its Arbitration Motion on October 19,
2020.

IMPORTANT LEGAL POINTS

1. Arbitrability and Unconscionability

3For example, Horton failed to timely provide its inspection protocols or identify which homes it
intended to inspect. See, e.g., (Ex. G) (Zitek requesting Horton’s inspection protocols; (Zitek
9/4/20 Letter, Ex. J) (Zitek noting Horton’s repeated delay in providing information needed to
schedule inspections).

7
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Trial courts decide whether claims should be resolved through arbitration. See, e.g., Oxford
Health Plans, LLC v. Sutter, 569 U.S. 564, 569, n. 2 (2013) (noting questions of arbitrability are
presumptively left for the court to decide); Partain v. Upstate Automotive Group, 386 S.C. 488,
491, 689 S.E.2d 602, 603 (2010) (“The question of arbitrability of a claim is an issue for the
courts.”). This determination involves a two-step inquiry: (1) whether a valid arbitration agreement
exists; and, (2) whether the specific dispute falls within the substantive scope of the arbitration
agreement. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007).

When deciding a motion to compel arbitration, the court is not to rule on the potential
merits of the underlying claims. AT & T Techs., Inc. v. Communications Workers of America, 475
U.S. 643, 649 (1986) (citations omitted). Rather, the court should look to the state law that
ordinarily governs the formation and construction of contracts.

In South Carolina, contract defenses such as fraud, duress and unconscionability apply to
a court’s evaluation of the enforceability of an arbitration clause governed under either the SCUAA
or the FAA. 9 U.S.C. § 2 (providing written arbitration agreements may be invalid, revocable and
unenforceable based upon “such grounds as exist at law or in equity for the revocation of any
contract.”); S.C. Code § 15-48-10(a) (containing similar language to that of the FAA). Thus, if this
Court finds an arbitration clause unconscionable, the Court may refuse to enforce the clause or
otherwise limit its application so as to avoid an unconscionable result. S.C. Code§ 36-3-302(1).

The test for unconscionability is simply whether the arbitration clause creates a fair and
impartial forum, or instead is used and intended to give one party an unfair advantage. Simpson,
373 S.C. at 25, 644 E.2d at 668-69.

2. Merger Doctrine
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The Doctrine of Merger (“Merger Doctrine”) provides that deeds supersede all prior
agreements leading up to the execution of the deed:

The doctrine of merger is founded upon the privilege, which parties always possess,
of changing their contract obligations by further agreements prior to performance.
The execution, delivery, and acceptance of a deed varying from the terms of the
antecedent contract indicates an amendment of the original contract, and generally
the rights of the parties are fixed by their expressions as contained in the deed.

Wilson v. Landstrom, 281 S.C. 260, 264, 315 S.E.2d 130, 132-33 (Ct. App. 1984) quoting

Charleston & Western Carolina Railway Co. v. Joyce, 231 S.C. 493, 504, 99 S.E.2d 187, 193
(1957) (emphasis added). In other words, once parties execute a deed:

.. .[T]he written. . .agreement to convey is merged in the deed, the agreement to

convey is discharged or is modified as indicated by the deed, the deed regulates the

rights and liabilities of the parties, and evidence of [prior] agreement[s] between

the parties is inadmissible to vary or contradict the terms of the deed.
Charleston & Western, 231 S.C. at 505, 99 S.E.2d at 193 (citations and quotations omitted);
Wilson, 281 S.C. at 364, 315 S.E.2d at 133 (“A deed executed subsequent to the making of an
executory contract for the sale of land supersedes that contract. . .”) (citations and quotations
omitted).*

3. Waiver

The right to enforce an arbitration clause may be waived. Hyload, Inc. v. Pre-Engineered

Prods., Inc.,308 S.C. 277, 280, 417 S.E.2d 622, 624 (Ct. App. 1992) (“A party may waive the right

to arbitrate given by a contract.”); see also Provident Life & Accident Ins. Co. v. Driver, 317 S.C.

471, 478, 451 S.E.2d 924, 929 (Ct. App. 1994) (“Waiver is the voluntary and intentional

4See also Yawkey v. Lowndes, 150 S.C. 493, 148 S.E. 554, 562563 (1929) (“[w]hatever may have
been the plaintiff's desires, as disclosed in his telegrams, it is certain that all the negotiations were
merged in the deed”); St. Philip’s Church v. Zion Presbyterian Church, 23 S.C. 297, 315 (1885)
(“The deed was absolute on its face and in its terms. No such conditions as those appearing in the

lease were incorporated in the deed”).
9
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relinquishment of a known right.”). In order to establish waiver, a party must show prejudice
through an undue burden caused by delay in demanding arbitration. Sentry Eng'g & Constr., Inc.
v. Mariner's Cay Dev. Corp., 287 S.C. 346, 351, 338 S.E.2d 631, 634 (1985). “There is no set rule
as to what constitutes a waiver of the right to arbitrate; the question depends on the facts of each
case.” Hyload, Inc., 308 S.C. at 280, 417 S.E.2d at 624.
Generally, the factors our courts consider when determining if a party waived its right to
compel arbitration are:
(1) whether a substantial length of time transpired between the commencement of
the action and the commencement of the motion to compel arbitration;
(2) whether the party requesting arbitration engaged in extensive discovery before
moving to compel arbitration; and,
(3) whether the non-moving party was prejudiced by the delay in
seeking arbitration.

Rhodes v. Benson Chysler-Plymonth, Inc., 374 S.C. 122, 126, 647 S.E.2d 249, 251 (2007).

ARGUMENTS

A. The Arbitration Provision is Unenforceable Under the Merger Doctrine

This Court should deny Horton’s Arbitration Motion because it relies solely on the
arbitration provision in Zitek’s purchase agreement which was not incorporated into Zitek’s deed.

In 2005 and 2011, two South Carolina Circuit Courts refused to enforce the arbitration

provision in Horton’s purchase agreement because they found that the provisions in the purchase

contract were extinguished by the deed:

Plaintiff asserts that because the only arbitration requirement is found in the
contract of sale, and not the Deed. . .under the Doctrine of Merger, the arbitration
clause contained in the contract is null and void.

South Carolina Law, like the general rule in other states, is clear that when there is
a contract of sale and a subsequent deed, the subsequent deed becomes the contract.
Accordingly, the Doctrine of Merger essentially means that the if the language

10
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relied upon (in this case the Arbitration Clause) does not exist in the latter contract
(the Deed), it is extinguished.

Smith v. D.R. Horton, Case No. 2010-CP-18-641 (S.C. Com. Pl.) (Judge Dickson Apr. 12, 2011
Order Denying Horton’s Arbitration Motion) (Dorchester County) (Ex. K) (emphasis added);®
Upchurch v. D.R. Horton, 2005 WL 5621497, at *3 (S.C. Com. Plea) (Judge Barber Sept. 28, 2005
Order Denying Horton’s Arbitration Motion) (Richland County) (Ex. L) (refusing to enforce
arbitration because the “arbitration clause did not survive closing”); see also Wilson, 281 S.C. at
364, 315 S.E.2d at 133 (“A deed executed subsequent to the making of an executory contract for
the sale of land supersedes that contract. . .”).

Like Smith and Upchurch, Zitek’s deed was executed after Zitek’s purchase agreement.
(Ex. A, p. 8) (Zitek purchase agreement executed on February 17, 2013); (EX. B, p. 2) (Zitek deed
executed on July 25, 2013). The antecedent Paragraph 15 of Zitek’s purchase agreement — even
if it had any validity —is therefore extinguished and unenforceable under the Merger Doctrine.

B. Paragraphs 14 and 15 are Unenforceable Under Smith

This Court should also deny Horton’s Arbitration Motion under Smith in which our
Supreme Court found an arbitration provision, similar to Zitek’s, unconscionable. Smith v. D.R.
Horton, 417 S.C. 42, 49, 790 S.E.2d 1, 4 (2016) (“[U]nconscionability is defined as the absence
of meaningful choice on the part of one party due to one-sided contract provisions, together with
terms that are so oppressive that no reasonable person would make them and no fair and honest

person would accept them. . .”).

® Smith was appealed and the Supreme Court ultimately affirmed the lower court’s declination of
arbitration based on unconscionability grounds. Neither the Court of Appeals nor the Supreme
Court addressed merger.

11
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Like Smith, there is no evidence that Zitek “enjoyed a substantially stronger bargaining
position against Horton than the average homebuyer” or that Zitek “was represented by
independent counsel.” Id. Zitek is an unsophisticated purchaser whereas Horton is a sophisticated
developer that has constructed nearly 800,000 homes throughout the United States. Id.; see also
(Horton Website, Ex. M); (Zitek Aff., Ex. N); Mirmow v. Great Southern Homes, Inc., 2019 WL
7611604, *2 (S.C. Com. Pl.) (Judge Kessley Dec. 9, 2019 Order Denying Arbitration Motion)
(Lexington County) (Ex. O). Thus, Zitek is “not a substantial business concern of Horton” because
Zitek does “not comprise a large portion of Horton’s clientele.” I1d. As such, this Court should find
Zitek “lacked a meaningful choice in her ability to negotiate the arbitration clause”. Id.

Also, like Smith, Paragraph 15 references Paragraph 14 (which describes the Warranties
and includes Horton’s disclaimers of any and all implied warranties and monetary damages of

any kind), “intertwining” these paragraphs “so as to constitute a single arbitration provision.” Id.

at 48, 790 S.E.2d at 4 (emphasis added); see also (Ex. P, *3-4) (finding the arbitration agreement
in limited warranty unconscionable based on “related” warranty and liability disclaimers).

The only pertinent differences between Smith and this case is that Horton relocated (1) its
express arbitration clause from Paragraph 14(g) to Paragraph 15; and, (2) its disclaimers and
limitations from Paragraph 14(i) to Paragraph 14(c). Horton relocated these provisions to try to
get around Smith’s holding and to avail itself of Prima Paint’s holding. However, the relocation
of these provisions does not negate Smith’s applicability. The Smith Court found that Prima Paint
does not preclude courts from considering provisions that are “referenced by” an express

arbitration provision.®

¢ Rather, Prima Paint stands for the proposition that a party cannot avoid arbitration through
rescission of the entire contract when there is no independent challenge to the arbitration clause.
12
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The below comparison of Smith’s paragraphs to Zitek’s paragraphs shows that the

references and disclaimers considered by the Smith Court are the same as here:

Zitek’s Paragraph 15:

Purchaser and Seller shall submit to binding
arbitration any and all disputes which may
arise between them regarding this contract
and/or the property, including but not limited
to any disputes regarding: (a) Seller’s
construction and delivery of the home; (b)
Seller’s performance under any Punch List or
Inspection Agreement; and (c) Seller's
warranty pursuant to Section 14 above. . .
Any disputes arising under the [RWC]

Smith’s Paragraph 14(g):

Purchaser and Seller each agree that, to the
maximum extent allowed by law, they desire to
arbitrate all disputes between themselves. The
list of disputes which shall be arbitrated in
accordance with this paragraph include, but are
not limited to: (1) any claim arising out of
Seller's construction of the home; (2) Seller's
performance under any Punch List or
Inspection Agreement; 3 Seller's
performance under any warranty contained

Warranty. . .shall be mediated, arbitrated

in this Agreement. . .If the arbitration arises

and/or judicially resolved pursuant to the
terms, conditions, procedures and rules of

out of a claim arising under the RWC
Warranty, the rules, terms and conditions in

that Warranty. . .

the RWC Warranty. . .control.

Zitek’s Paragraph 14(c): Smith’s Paragraph 14(i):

Except for the RWC Warranty. . .Title
Warranties, and. . .any warranties imposed by

The warranty made by Seller pursuant to
subsection b above is to the exclusion of all
other warranties, expressed or implied, and
Seller_hereby disclaims any and all such
other warranties, express or implied,

Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 406-07 (1967). So long as there is
a challenge to the arbitration provision, like here, then courts can decide the “arbitrability” issue
and, in doing so, can also consider both the arbitration provision and its affiliated provisions. As
Justice Toal aptly explained in the oral arguments for Smith, Prima Paint “simply says you have
to look at the arbitration provision” and “does not stand for the proposition that one can cherry
pick out” certain language of a provision one drafted and which includes express references to
other provisions. And, since Prima Paint, our courts have looked beyond arbitration provisions
“themselves” to assess their enforceability. See, e.g., Smith, supra; Davis v. KB Home of S.C., Inc.,
394 S.C. 116, 126 n.3, 713 S.E.2d 799, 804 n.3 (Ct. App. 2011) (“. . .Appellants contended this
court is bound to reviewing the terms of the arbitration clause itself in determining its validity. We
disagree. The South Carolina Supreme Court has looked outside the language of the arbitration
clause to determine its enforceability.”) (emphasis added), partially vacated on other grounds by,
Davis v. K.B. Home of S.C. Inc., 292 S.C. 634, 636, 842 S.E.2d 653, 654 (2014) (“We. . .vacate
part IT of the Court of Appeals’ opinion addressing the issue of waiver”); see also Brady v. Brady,
222 S.C. 242, 246-47, 72 S.E.2d 193, 195 (1952) (“[I]t is proper to read together the different
provisions therein dealing with the same subject matter. . .”).
13
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including but not limited to any warranty of
habitability, merchantability or fitness for a
particular purpose. . . Seller_shall not be

law, which cannot be disclaimed’, Seller
makes no other warranty of any kind. All
other such warranties are hereby

liable for any reason under any

disclaimed. . .Seller makes no warranty as to

circumstances to purchaser or_anyone
claiming through purchaser for monetary
damages of any Kind, including secondary,
consequential, punitive, general, special or
indirect damages.

merchantability or fitness for a particular
purpose, either express or implied. . .Seller
shall not be liable for monetary damages of

any kind, including secondary,
consequential, punitive, general, special or

indirect damages.

This Court cannot discount Smith s applicability when this case involves the same disclaimers
not physically “within” the same arbitration provision.

D. Zitek’s Purchase Agreement Does Not Contain a Severability Clause

Another critical factor distinguishing Prima Paint from this case is the lack of a severability
clause. In Smith, our Supreme Court found that the parties did not intend for a court to sever any
unconscionable terms from the arbitration agreement because the agreement did not contain a
severability clause. Smith v. D.R. Horton, 403 S.C. 10, 16, 742 S.E.2d 37, 41 (Ct. App. 2013),
aff’d, 417 S.C. 42, 49, 790 S.E.2d 1, 4 (2016) (“We conclude the arbitration clause in this case

should not be severed from the numerous unconscionable provisions and particularly Horton’s

attempt to waive any seller liability for ‘monetary damages of any kind, including secondary,
consequential, punitive, general, special or indirect damages.””’) (emphasis added); see also
Simpson, 373 S.C. at 34, 644 S.E.2d at 673 (recognizing that “severability is not always an

appropriate remedy for an unconscionable provision. . .‘[i]f illegality pervades the agreement such

" Notably, Zitek’s Paragraph 14(c) does not contain this language and purports to disclaim a
warranty imposed by law (i.e., the implied warranty of habitability) making this paragraph even
more egregious than Smith’s Paragraph 14(1).
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that only a disintegrated fragment would remain after hacking away the unenforceable parts. . .””
(citations omitted).

Like Smith, neither Paragraph 14 nor 15 of Zitek’s agreement (nor the body of the contract)
contain a severability clause. As such, this Court can rightfully consider and reject Zitek’s
arbitration “agreement” for the same reasons articulated by the Smith Court.

D. Horton Waived its Right to Compel Arbitration

This Court should also deny Horton’s Arbitration Motion because Horton has actively
engaged in this litigation, in this forum, for over a year, all the while causing the Rose Hill
homeowners to incur attorneys’ fees, expert fees, and delay. Rhodes, 374 S.C. at 126, 647 S.E.2d
at 251 (discussing the three waiver factors).

1. The Waiver Factors Weigh Against Horton

a. Almost a Year Has Passed
First, a substantial length of time has passed in this case. Horton waited ten months after
Zitek filed her Complaint before it decided to pursue arbitration.
b. Horton Repeatedly Engaged This Court
Second, Horton has availed itself of this Court’s assistance on several occasions. Horton
first engaged the Court when it filed a Motion to Stay that this Court heard on May 29". Horton
next engaged the Court when it moved to continue Zitek’s Class Certification Motion which was
denied on May 22, 2020. Zitek responded to both these motions, incurring attorneys’ fees and
delay that would not have incurred had Horton moved to compel arbitration at its first opportunity.
Horton engaged the Court for a third time when it opposed Zitek’s Class Certification
Motion. Two days before the hearing, Horton filed an Affidavit from a Horton Manager, Shawn
Kruglewicz, that showed Horton reviewed its own files and pointed to purported “differences” that
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this review revealed. For instance, Kruglewicz provided a list of home plans and noted he
“reviewed” Horton’s subcontractor records, warranty logs, and other documents relating to the
Rose Hill homes inspected by Zitek’s expert, Dr. Whitlock. (Kruglewicz Aff., Ex. P). Dr. Whitlock
submitted a Reply Affidavit based on this new information, causing Zitek to incur additional expert
fees on top of attorneys’ fees.

Horton engaged the Court for a fourth time when it filed its original Arbitration Motion on
May 27, 2020 that was also discussed during the May 29" motion hearing and which Zitek’s
Counsel spent time preparing opposing arguments.

Horton engaged the Court for the fifth and sixth time by consenting to the compliance plan
and scheduling order that this Court approved on July 20, 2020. Pursuant to the terms of the
scheduling order, mediation is scheduled to occur in this case in less than four months — on or
before March 21, 2021.

Horton engaged the Court for the seventh time in withdrawing its Arbitration Motion on
July 30, 2020 and contacting the Court to confirm its withdrawal the morning of the scheduled
hearing.

c. Horton Engaged in Discovery and Took Advantage of The Representative
Right to Cure Compliance Plan

Third, Horton has engaged in discovery through its multiple requests for additional
information relating to these homes and its inspections of nearly 50 of these homes. While not a
“formal” discovery exchange and done in the right to cure context, Horton received the benefit of
defect lists, expert affidavits, and many days in and around these homes in the past year.

More importantly, the representative right to cure process that Horton chose this Court to

oversee is entirely different than the process that would have been required in arbitration. If
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conducted in arbitration, the arbitrator would have had to first decide whether Horton’s arbitration
agreement allowed for class arbitration. (AAA Class Arb. Rule 3) (“Upon appointment, the

arbitrator shall determine as a threshold matter. . .whether the applicable arbitration clause permits

the arbitration to proceed on behalf of or against a class. . .””) (emphasis added). Assuming the
arbitrator decided that class arbitration was not allowed, there would have been no need for a
“representative” compliance plan, the month-long delays associated with this plan, or the tens of
thousands of dollars that Zitek incurred in attorneys’ and expert fees carrying out this plan.

2. Horton Knew of Zitek’s Waiver Defense

Additionally, Horton has been on notice of Zitek’s waiver defense for months. In Johnson,
our Supreme Court found this fact persuasive in finding that defendant waived its right to compel
arbitration:

[Defendant] contends that the delay and expenses are insignificant because
[Plaintiff] was on notice that it intended to compel arbitration in the future.
However, we note that similarly, after [Plaintiff] filed her motion to strike,
[Defendant] was on notice that [Plaintiff] intended to pursue a defense
of waiver, and that further action before filing a motion to compel would be
costly and dilatory. See Evans, 352 S.C. at 551, 575 S.E.2d at 77 (noting that the
party seeking to compel arbitration has the burden to halt discovery and seek the
court’s protection from further discovery pursuant to Rule 26(c)(1), SCRCP, and
stating that “[defendant’s] prolongation of discovery necessitated [plaintiff’s]
pursuit of discovery, thereby forcing her to incur costs she would not have incurred
in arbitration. Thus, we find evidence that [defendant’s] continuation of discovery,
rather_than seeking arbitration in_a_timelier _manner, prejudiced Evans by
forcing her to incur discovery costs.”). Nonetheless, [Defendant] waited another
eight months to file its motion to compel, in the meantime conducting its own
discovery and appearing in court multiple times.

8 Notably, Plaintiff’s Counsel had approximately 35 Rose Hill clients when Horton filed its Right
to Cure Motion on February 28, 2020. Had arbitration been compelled around this time, and the
arbitrator found against class arbitration, Zitek would have only incurred fees for 35 inspections
versus the 47 inspections performed under the compliance plan. Zitek would also not have incurred

the fees associated with mailing notices and trying to schedule “non-client” inspections.
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Johnson v. Heritage Healthcare of Estill, LLC, 416 S.C. 508, 514, 788 S.E.2d 216, 219 (2016)
(emphasis added).®
As in Johnson, Horton knew Zitek intended to assert a waiver defense. Horton could have

moved to compel arbitration before it moved to stay the case for right to cure compliance; before

it moved to continue class certification; before it opposed class certification; before it entered the
compliance plan and inspected nearly 50 homes; before it entered the consent scheduling order for
mediation to occur within the next four months; and, before Zitek sent Horton formal discovery
requests. Horton elected not to, and by doing so, prejudiced all Rose Hill homeowners.

E. Alternatively, the SCUAA Applies

If this Court enforces arbitration despite the foregoing, the Court should find that the
SCUAA - not the FAA — governs.
The parties to a contract are free to agree that state arbitration laws, like the SCUAA,

will apply and this agreement shall be enforceable even if interstate commerce is involved. See,

e.g., Zabinski v. Bright Acres Assocs., 346 S.C. 580, 591, 553 S.E.2d 110, 116 (2001) (‘“Parties
are free to enter into a contract providing for arbitration under rules established by state law rather
than rules established by the FAA.”); Dowling v. Home Buyers Warranty Corp., 311 S.C. 233,
236, 428 S.E.2d 709, 710 (1993) (“[A]rbitration is strictly a matter of contract and. . .the parties to
an arbitration agreement are at liberty to choose the terms under which they will arbitrate.”)

(citations omitted).

® Horton did not separately file a Rule 26 Motion seeking to halt discovery when it filed either of
its Arbitration Motions. Rather, Horton waited until November 13, 2020, after it received Zitek’s
discovery requests, to file a Rule 26 Motion
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that:

Here, the first page of Zitek’s purchase agreement states in bold, underlined, and all capitals

NOTE: THIS CONTRACT PROVIDES FOR MANDATORY BINDING
ARBITRATION PURSUANT TO THE SOUTH CAROLINA UNIFORM
ARBITRATION ACT, SECTIONS 15-48-10 ET SEQ., SOUTH CAROLINA
CODE OF LAWS (1976, AS AMENDED)

(Ex. A, p. 1). Paragraph 15 also states that “the Arbitration shall be conducted in accordance with

the South Carolina Uniform Arbitration Act (the “Act”) and shall take place in the county in which

the property is located.” (Ex. A, p. 8). As such, the SCUAA clearly governs.

CONCLUSION

In sum, this Court should deny Horton’s Arbitration Motion, and in doing so, the Court

should find:

1. The arbitration provision in Horton’s purchase agreement is unenforceable under the

Merger Doctrine because this provision was intended to, and did, merge with homeowner
deeds;

The arbitration provision in Horton’s purchase agreement is unconscionable under Smith
because the purchase agreement is an adhesion contract and its arbitration provision
contains similar references to the same oppressive terms that “intertwine” these related
provisions; and,

Horton waived its right to compel arbitration by repeatedly engaging this Court, taking
advantage of the representative compliance plan, and prolonging discovery for over a year,
forcing the Rose Hill homeowners to incur thousands in fees they would not have incurred
had Horton sought arbitration at its first opportunity.

Alternatively, this Court should find that the SCUAA applies.

[SIGNATURE PAGE TO FOLLOW]
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November 23, 2020
Mount Pleasant, South Carolina

20

Respectfully submitted,

JUSTIN O’'TOOLE LUCEY, P.A.

/s/ Dabny Lynn

Justin O’Toole Lucey
Dabny Lynn, Esq.
Sohayla R. Townes, Esq.
415 Mill Street (29464)
Post Office Box 806
Mount Pleasant, SC 29465-0806
(843) 849-8400 phone
(843) 849-8406 fax
jlucey@Ilucey-law.com
dlynn@Ilucey-law.com
stownes@lucey-law.com
Attorneys for Plaintiff
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HOME PURCHASE AGREEMENT

In consideration of the reclprocal covenanis stated herein, D.R. Horton, Inc. (“Seller”) and Payl Zitek and Natalie
Zitek (collectively, “Purchaser™) agree as follows: :

1. CONVEYANCE, Seller shall sell to Purchaser and Purchaser shall purchase from Seller all that parcel of land
located in Anderson County, South Carolina, with a street address of 103 Sturbridge Court, more particularly
described as Lot 9266, Rose Hill 990' Subdivision (the “Lot™), together with all improvements thereon and all
appurtenances thereto, but less and except all rights, titles and interests to all oil, 8as, waiter, petroleam,
~atoral gag, cosl, lignite and other minerals and hyd and all geothermal energy and resources,
located in whole or in part on, in or under the Lot and / or that may be produced or extracted from the Lot,
The interests to be conveyed pursuant to this Agreement are hereinafier collectively referred 10 as the “Ptoperty.”

2, PURCHASE PRICE AND METHOD OF PAYMENT. Subject to adjustment as may be provided herein, the
Pumhm?ﬂoeforthel’ropeﬂyshallbe: . Wo hundreg eighty-eight thousand one hundred fo ~LOUT ang ||H
Dollars ($288,144.00) to be paid in cash as provided hercin. A breakdown of the Purchase Price as of the Effective
Date (defined in Section 19 below) is set forth in Addendum 2 attached hereto and incotporated herein, The terms of
the subsection (a or b) checked below shall also apply.

——_% No Financing Contingency,

Purchaser shall pay to Seller the Purchase Price in cash at Closing. Within ten (10) business days of the

Effective Date, Purchaser shall provide documentation to Seller that will verify to Seller’s reasonablo satisfaction that .

Purchaser has the available funds necessary to purchase the Property according to the terms of ihis Agreement, If
Purchaser does not provide such documentation fo Seller within that time period, then Seller may at its option
terminate this Agreement by providing written notice to Purchaser of termination, in which event Seller shall retain
the Earnest Money and neither party shall have any further obligation o tiability to the other hereunder.

;/,b., Financing Contingency

(1) Purchaser shall use its best efforts to obtain a loan in the priacipal amount of no more than 100% of
the Purchase Price, reduced to the next lowest hundred dollars, (the “Loan”) to be secured by a first priority m

ity mortgage
on the Property. The proceeds of the Loan, together with the balance of the Purchase Price, shall be paid to Seller by
Purchaser in cash or other immediately avaitable funds at Closing.

(2) Purchaser shall apply for the Loan within five (5) dayg of the Effective Date. Failure by Purchaser to
apply for the Loan within that time-period or to pursue approval of the Loan diligently thereafier shall constitute a
material breach of this Agreement by Purchaser, Within fourteen {14) days of the Effective Dats, Purchaser shall
provide Seller with a letter from Purchaser’s lender (the “Approval Letter”) confirming that the Loan has: been
approved. If Purchaser fails to provide the Approval Letter to Seller within that periad, then Scllor may terminate this
Agreement upon writien notice lo Purchaser, in which event the Earnest Money shall be refunded to Purchaser if

Purchaset is not in breach of this Agreement, and thereafter neither party shall have any further liability or obligation
to the other hersunder.

(3) Purchaser acknowledges that there are many different loan programs available from many different
lenders. If the loan approval obtained by Purchaser contains any contingencies, Seller may require the satisfaction of
those contingencies within the time period specified for abtaining the Approval Leltor and terminate this Agreement if
those contingencies are not waived or satisfied; in which event, the Earnest Money shall be refunded to Parchaser,
and neither party shall thereafiar have any further liability or obligation to the other hersunder.

(4) Purchaser undeistands and acknowledges that loan/credit approvals are valid for up to one hundred
twenty (120) days, Purchaser shall update loan/credit approval documentation as needed in order to maintain catrent
loan approval up until the date of closing. Purchaser agrees (o execut all papers and perform all other actions
necossary to obiain the Loan and 1o accept the Loan if approved by lender, Purchaser shall, in addition o the
payment of principal and interest upon the Loan, pay at Closing such amounts as may be required by the lender to
establish or maintain an escrow for insurance, property taxes ot private mortgage insurance,
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(5) If Purchaser applics and obtains a commitment for an FHA insured loan, then notwithstanding any
other provision of this Agreement, Purchaser shall nol be obligated to complete the purchase of the Property or to
incur any penalty by forfeiture of earnest money deposits or otherwise unless Purchaser has been given in accordance
with HUD/FHA or VA requirements a written statement by the Federal Housing Commissioner, Department of
Veterans Affairs or a Direct Endorsement lender setting forth the appraised value of the property of not less than the
full final purchase price. The Purchaser shall have the privilege and option of proceeding with consummation of the
contract without regard to the amount of the appraised valuation, The appraised valnation is arrived at to determine
the maximum morigage the Depariment of Housing and Urban Development (“HUD™) will insure. HUD does not
warrant the value or the condition of the property. Purchaser should satisfy himself/herself that the price and
condition of the property arc acceptable.

(6) If Purchaser applies and obtains a commitment for a VA guaranteed loan, then notwithstanding any
other provision of this Agreement, Purchaser shall not incur any penalty for forfeiture of eamest money or otherwise
or be obligated to complete the purchase of the Property if the contract purchase price or cost exceeds the reasonable
value of the Property established by the Department of Veterans Affairs. The Purchaser shall, however, have the
privilege and option of proceeding with the consummation of this contract without regard to the amount of the
reasonable value established by the Department of Veterans Affairs,

3. FINANCIAL INFORMATION. Purchaser acknowledges that Purchaser’s financial situation may affect
Purchaser’s ability to obtain a loan and/or purchase this Property. Purchaser further acknowledges that it is important
for the Seller to know Purchaser’s financial situation and Purchaser’s ability to obtain financing. Purchaser hereby
grants permission for the Seller to contact any mortgage company or financial institution to which Purchaser may
apply for a loan and to discuss Purchaser’s financial situation and prospects of obtaining a loan, Purchaser hereby
authorizes any morigage company or financial instilution from which Purchaser may seck a loan to discuss
Purchaser's financial status with the Seller and to provide the Seller with any documentation or information regarding
said financial status, including but not limited to Purchaser’s credit score. .

4. EARNEST MONEY.

a. Initial Deposit. Purchaser has paid to Seller $3,500.00 by check #3410 made payable to D. R.
Horton, Inc., receipt of which is acknowledged by Seller (hereinafter, the “Initial Deposit”). The Initial Deposit shall
be deposited in Seller’s trust account upon acceptance of this Agreement by Seller.

b, Additional Deposit. On or before , Purchaser shall pay to Seller an Additional Deposit in the amount
of , to be held in Seller’s trust account. Failure by Purchaser to pay the Additional Deposit by shall constitute a
material breach of this Agreement by Purchaser,

. ¢ Disbursement. The Initial Deposit and the Additional Deposit are hereinafter referred to as the

“Ilarnest Money,” both individually and collectively. The Earnest Money shall be retained by Seller except as
otherwise expressly stated in this Agreement. At Closing, the Earnest Money shall be credited to Purchaser against
the Purchase Price; otherwise, the Earnest Money shall be disbursed as provided herein. If any dispute arises between
Purchaser and Seller as to the final disposition of all or part of the Earnest Money, Selier may, but shall not be
required to, interplead all or any disputed part of the Eamnest Money into a court of competent jurisdiction, If Seller
interpleads the Eamnest Money into a court, Seller shall be entitled to recover the costs of such interpleader, including
reasonable attorney’s fees incurred in connection with the interpleader, from the Eamest Money.
5. SURVEY. At Closing, Seller shall provide Purchaser with a plat of survey of the Lot performed by an
independent, licensed surveyor or engineer, showing all improvements located thereon as of the date of the survey.
The plat of survey shall be suitable for use by Purchaser’s closing attomey to obtain title insurance for the Property
without exception for matters that would be shown or revealed by a current survey of the Lot, At Closing,
Purchaser shall reimburse Seller for the cost of the survey and pay to Seller a reasonable fee, not to exceed
Three Hundred Fifty Dollars ($350.00), for obtaining and providing the survey, Seller makes no warranty or
tepresentation whatsoever regarding the quality, accuracy or reliability of the survey. Seller makes no warranty or
representation whatsoever regarding any matter that would be shown or revealed by an accurate survey of the Lot.
Purchaser acknowledges that the Property (_ ) is J is not located in a one hundred year flood plain as defined by
HUD. '

6. WARRANTY OF TITLE. Seller shall convey insurable fee simple title of the Property to Purchaser at Closing
by general or limited warranty deed, subject to: (a) zoning ordinances affecting the Property; (b) utility, drainage and
other casements of record upon which the residence does not encroach; (c) subdivision covenants, conditions and
restrictions; (d) all matters shown on the final plat for the subdivision where the Property is located; (e) a prior
conveyance of all rights, tifles and interests to all oil, gas, water, petroleum, natural gas, coal, lignitc and other
minerals and hydrocarbons, and all geothermal energy and resources, located in whole or in part on, in or under the
Lot and/or that may be produced or extracted from the Lot; and (f) any matters that would be shown or revealed by a
current survey of the Lot. “Insurable title” shall mean title which a title insurance company licensed to do business
in South Carolina will insure at its regular rates, subject only to its standard exceptions and those exceptions listed in
subsections (a) through (¢) above.
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7. TITLE EXAMINATION, Pucchaser shall huve until ten (10) days prior to (he Closing Date to examine title to
the Property and to furnish Seller with a wrilten statement of any exceptions to insurable title, If Purchaser does not
serve Seller with notice of exception to insurable title prior to that date, Purchaser shall have waived any objection to
title to the Property as it existed as-of the Effective Date. If Putchaser does serve such notice on Sellet prior to that
date, the notice shall specify and itemize the exceptions to insurable title. If Sefler does not remove any exceptions to
insurable title within a reasonable time, Purchaser shall have the right to terminate this Agreement and to receive a
refund of the Earnest Money and any Option Money paid to Seller. Under no circumstances shall Seller be obligated
or required to remove or cure any exception to title to the Property that is not a valid exception to insurable title as
defined in Section 6 above,

8. DESTRUCTION. If the home built on the Lot is either totally destroyed or substantially damaged (as determined
by Seller in its sole discretion) before Closing, either party may terminate this Agreement by written notice to the

other within ten (10) days of the date of such destruction. After Closing, all risk of loss to the Property shall be upon
Purchaser,

9. INSPECTION.

2. Procedure Prior to Closing, Seller shall have the right to deny access (o the Lot to any person at any
time, as Seller determines in ils sole discretion. However, Purchaser or a professional home inspector contracted by
Purchaser shall have the right to enter upon the Property at reasonable times during normal business hours for the
purpose of inspecting, examining, testing and surveying the Property, solely at Purchaser’s expense, provided that any
such inspection must meet the following requirements and conditions;

(1) Inspections by Purchaser:

(3) All Inspections by Purchaser must be scheduled through the Community Construction Superintendent.
These inspections must be scheduled at least seven (7) days in advance, must take place during normal working hours
(Mon. — Fri. 8:00AM to 4:00PM) and must be in accordance with the Community Construction Superintendent’s
production schedule, ‘

(b) Seller or its appointed representative shall have the right to accompany Purchaser during the
inspection. :

(2) Inspections by an independent professional home inspector:

(a) All Inspections by a professional home inspector must be scheduled through the Community
Construction Superintendent. These inspections must be scheduled at least seven (7) days in advance, musi take
place during normal working hours (Mon. — Fri. 8:00AM to 4:00PM) and must be in accordance with the Community
Construction Superintendent’s production schedute. IF AN INSPECTOR DOES NOT HAVE AN APPOINTMENT
ONE WEEK PRIOR TO THE PROPOSED INSPECTION, THE INSPECTOR WILL NOT BE ALLOWED TO
PERFORM THE INSPECTION AND WILL BE INSTRUCTED TO RESCHEDULE, SELLER WILL NOT
DELAY CONSTRUCTION OR CLOSING TO ACCOMMODATE INSPECTION APPOINTMENTS.

(b) Seller or its appointed representative shall accompany the home inspector during the inspection.

(c) The home inspector must be licensed to do business by the State of South Carolina and must furnish to
Seller a copy of the home inspector’s State License Certificate prior (o the inspection,

(d) Prior to the inspection, the home inspector must furnish Seller with proof that the home inspector has
workman’s compensation insurance, if applicable, and a $300,000.00 General Liability Insurance Policy which names
Seller as an additional insured.

Failure by Purchaser to follow the procedures set forth in this subsection shall constitute a material breach of this
Agreement. Unauthorized entry onto the Lot by Purchaset, its agents or contractors shall constitute a material breach
of this Agreement.

b. Purchaser’s Indemnity. Purchaser assumes all responsibility for the acts of Purchaser, Purchaser’s ‘

agents, contractors or representatives in exercising Purchaser’s rights under this Section, and shall indemnify and hold
Seller barmless from any loss or expense Seller may suffer as a result of any claim or damage which arises directly or
indirectly out of Purchaser’s exercise of its rights under this Section. Notwithstanding any other provision herein,
Purchaser’s indemnity of Seller pursuant to this Section shall survive Closing and the termination of this Agreement
for any reason,

, ¢ Inspection Results. In the event any inspection by Purchaser of its agents or contractors reveals a
purported defect in the Property, Purchaser shall provide Seller with writien notice of the claim of defect and, if a
professional home inspection was performed, a true and complete copy of any report produced by the home inspector.
If Seller determines the claim of defect is valid, Setler shall correct or repair the defect. If Seller determines the claim
of defect is not valid, Seller shall notify the Purchaser of that determination within thirty (30) days of receipt of the
written notice of claim of defect, Notwithstanding any other provision herein, Seller shall not be required to correct
or repair any defect in construction that does not constitute a violation of: (1) the building code of the governing
jurisdiction in which the Property is located, or (2) the building guidelines and standards of the provider of the
Structural Warranty pursuant to subsection a of Section 14 below.
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10, REAL ESTATE BROKER AND COMMISSION. In negotiating this Agreement, Seller has acted as its own
real estate broker, Purchaser acknowledges that Seller’s sales agents represent Seller only, and do not represent
Purchaser. Purchaser represents to Seller that Purchaser has not employed any real estate broker, agent or finder in
connection with this Agreement, other than Candace Jordan, an agent of Keller Williams Realty Western Upstate
(“Co-Broker"), who represents Purchaser. Purchaser shall indemnify and hold Seller harmless from and against any
and all liabilities, losses, costs, damages and expenses (including attorneys' fees and expenses and costs of litigation)
that Seller may suffer or incur because of any claim by any broker, agent or finder, whether or not meritorious, for
any compensation with regard to this transaction arising out of any acts or contracts of Purchaser, other than the Co-
Broker named above, Notwithstanding any other provision herein, the provisions of this Section shall survive Closing
or termination of this Agreement for any reason. Purchaser acknowledges receipt of a copy of the Agency
Disclosure Brochure,

11, NO RELIANCE. Purchaser acknowledges that it has not relied upon the advice or representations, if any, of
Seller, Broker or Seller’s salespersons or other agents with regard to the legal and tax consequences of this
Agreement or the terms and conditions of any proposed financing of the purchase of the Property, Purchaser
acknowledges that if such matters are of concern to Purchaser, Purchaser must obtain independent, professional
advice regarding them.

12, WOOD INFESTATION REPORT. At the time of Closing, Seller shall provide Purchaser with a letter or a soil
treatment report from a pest-control company licensed in South Carolina certifying that the Lot has been treated
within one (1) year of the date of Closing for subtetranean termite infestation. If required by Purchaser’s lender,
Purchaser may obtain at Purchaser’s expense a South Carolina Wood Infestation Report performed by a pest-
inspection company licensed in South Carolina.

13, HAZARDOUS SUBSTANCES. Purchaser acknowledges that Seller makes no representation or warranty with
respect 1o the presence or absence of toxic waste, radon, hazardous materials ot other undesirable substances on the
Property, SELLER HEREBY DISCLAIMS ANY LIABILITY OR RESPONSIBILITY FOR THE PRESENCE OF
ANY SUCH SUBSTANCES IN, ON, UNDER OR ABOUT THE PROPERTY.

14. WARRANTIES AND DISCLAIMER,

a. NWP Warranty; Manufacturers’ Warranties. At Closing, Seller shall execute and deliver to
Purchaser at no additional cost to Purchaser a structural warranty (the “Structural Warranty™) by and from Residential
Warranty Corporation or such other national warranty provider as Setler may reasonably select (the “NWP”), The
Structural Warranty will provide, at a minimum, a ten (10) year structural warranty for the residence located or to be
located on the Property. Prior to or at Closing, Seller shall provide purchaser with a brochure or handbook from the
NWP that states the terms of the Structural Warranty. Also, at Closing Seller shall assign to Purchaser all warranties,
expressed or implied, which are given by the manufacturer of any appliance or product installed in the home built on
the Property.

b. Horton One-Year Warranty. In addition, if within one year after the date of Closing any material
feature of the construction of the home on the Property is found to be not in accordance with the requirements of this
Agreement, then Seller shall correct such defect in construction after receipt of written request from Purchaser to do
50, unless Purchaser has previously accepted or approved such defect or condition in writing. Seller shall correct such
defects either; (i) approximately thirty (30) days after Closing, or (if) approximately eleven (11) months after closing,
Oral or email requests to Seller’s staff are not acceptable. If Purchaser fails to notify Seller of the defect within the 1-
year warranty period, or if Purchaser does not allow Seller any and all access to the Property needed to correct the
defect during reasonable business hours, then Purchaser shall be deemed to have waived any claim against Seller for
failure to cotrect such defect or condition, Notwithstanding any other provision herein, all of Seller’s obligations and
responsibilities pursuant to this subsection shall automatically expire one year from the date of Clesing. Also, the
following matters are excluded from Seller's Warranty:

(1) Landscaping, including trees, shrubs, grass and flowers are not covered by any warranty.

(2) Grading and drainage are not covered by any wartranty, nor will they be maintained or modified by
Seller after closing in any way whatsoever UNLESS the grading or drainage is found to be in violation of the
applicable provision of the South Carolina Residential Construction Standards. Purchaser’s closing of the sale
constitutes an acceptance of the existing drainage and erosion controls of the Property, except for matters noted on a
Punch List as provided in Section 21 below.,

(3) As of the date and time of the Closing, Seller shall have no fucther responsibility for soil erosion, soil
conditions or the growth or death of grass, trees or shrubbery. Seller shall not be liable for trees or shrubs, or damage
or destruction to same. Seller makes no warranty whatsoever as {0 the type, location or amount of trees which will
exist on the Property after construction. Seller will plant grass seed or install sod, as the case may be, in certain
locations at Sellet’s discretion; however, as part of its construction many areas will be left in their natural state and
will not be landscaped in any way, Because the growth of grass seed and the health of sod are dependent on
Purchaser’s care and maintenance, Seller makes no watranty regarding the presence, absence, growth or death of
grass. Because prevention of erosion is dependent on Purchaser’s care and maintenance of the grass and sod, Seller
makes no warranty regarding erosion.
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(4) Seller shall not be responsible for the correction of any leukage or seepage caused by: (a) damaged
water pipes or mains, (b) alteration of the landscaping by a party other than Seller (specifically including, without
limitation, any changes which cause water to flow toward the dwelling), ot () prolonged direction of water against
the outside foundation wall from a spigot, sprinkler, hose or improperly maintained gutters or downspouts,

(5) Seller will not correct minor cosmetic defect after Closing unless the defect is listed on the Punch List
prior to Closing, Unless a defect is noted on the Punch List, Seller does not warrant the installation or the quality of
any carpet or flooting product.

¢ Disclaimer and Limitation on Seller’s Liability. THE WARRANTY MADE BY SELLER

PURSUANT TO SUBSECTION b ABOVE IS TO THE EXCLUSION OF AL), OTHER WARRANTIES,
EXPRESSED OR IMPLIED, AND SELLER HEREBY DISCLAIMS ANY AND ALL SUCH OTHER
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF
HABITABILITY, MERCHANTABITY OR FITNESS FOR A PARTICULAR PURPOSE. IN ADDITION,
SELLER MAKES NO REPRESENTATION OR WARRANTY WHATSOEVER REGARDING THE PAST,
PRESENT OR FUTURE CONDITION OR USE OF ANY LANDS OR AREAS SURROUNDING THE
PROPERTY OR IN THE VICINITY OF THE PROPERTY, AFTER CLOSING, SELLER SHALL HAVE NO
LIABILITY OR OBLIGATON TO PURCHASER OF ANY NATURE WHATSOEVER EXCEPT AS PROVIDED
IN THIS SECTION 14 OF THIS AGREEMENT, IN SECTION 21 BELOW AND IN SELLER’S LIMITED
WARRANTY DEED TO PURCHASER. SELLER SHALL NOT BE LIABLE FOR ANY REASON UNDER ANY
CIRCUMSTANCES TO PURCHSER OR ANYONE CLAIMING THROUGH PURCHASER FOR MONETARY
DAMAGES OF ANY KIND, INCLUDING SECONDARY, CONSEQUENTIAL, PUNITIVE, GENERAL,
SPECIAL OR INDIRECT DAMAGES.

15, MANDATORY BINDING ARBITRATION. PURCHASER AND SELLER SHALL SUBMIT TO BINDING
ARBITRATION ANY AND ALL DISPUTES WHICH MAY ARISE BETWEEN THEM REGARDING THIS
CONTRACT AND/OR THE PROPERTY, INCLUDING BUT NOT LIMITED TO ANY DISPUTES REGARDING:
(A) SELLER’S CONSTRUCTION AND DELIVERY OF THE HOME; (B) SELLER’S PERFORMANCE UNDER
ANY PUNCH LIST OR INSPECTION AGREEMENT; AND (C) SELLER’S WARRANTY PURSUANT TO
SECTION 14 ABOVE. THE ARBITRATION SHALL BE CONDUCTED IN ACCORDANCE WITH THE SOUTH
CAROLINA UNIFORM ARBITRATION ACT (THE “ACT’), AND SHALL TAKE PLACE IN THE COUNTY IN
WHICH THE PROPERTY IS LOCATED. THE PROCEEDING SHALL BE CONDUCTED PURSUANT TO THE
RULES OF THE AMERICAN ARBITRATION ASSOCIATION (THE “AAA”), AND TO THE EXTENT
POSSIBLE, UNDER RULES WHICH PROVIDE FOR AN EXPEDITED HEARING. IN THE EVENT OF A
CONFICT BETWEEN THE ACT AND THE RULES OF THE AAA, THE ACT SHALL CONTROL. THE FILING
FEE FOR THE ARBITRATION SHALL BE PAID BY THE PARTY FILING THE ARBITRATION DEMAND,
BUT THE ARBITRATOR SHALL HAVE THE RIGHT TO ASSESS OR ALLOCATE THE FILING FEES AND
ANY OTHER COSTS OF THE ARBITRATION, INCLUDING REASONABLE ATTORNEY'S FEES, AS A
PART OF THE ARBITRATOR'S FINAL ORDER. THE ARBITRATION SHALL BE BINDING AND FINAL,
AND EITHER PARTY SHALL HAVE THE RIGHT TO SEEK JUDICIAL ENFORCEMENT OF THE
ARBITRATION AWARD. NOTWITHSTANDING ANY OTHER PROVISION HEREIN, ANY DISPUTES
ARISISING UNDER THE STRUCTURAL WARRANTY PROVIDED TO PURCHASER BY THE NWP SHALL.
BE MEDIATED, ARBITRATED AND/OR JUDICIALLY RESOLVED PURSUANT TO THE TERMS,
CONDITIONS, PROCEDURES AND RULES OF THAT WARRANTY PROGRAM,

16. CLOSING. The actual exchange of the Purchase Price for the Special Warranty Deed and possession of the
Property is teferred to herein as the “Closing.” The date on which the exchange occurs is referred to herein as the
“Closing Date.” Closing shall not be complete until Seller has received full payment of the Purchase Price. Closing
shall be scheduted and conducted as follow:

a. Closing Date. The subsection checked below shall apply:

(1) Closing shall take place on or before 07/25/2013. Seller shall notify Purchaser of the final
date and time of Closing at least three (3) days in advance.

_3[_ (2) Seller shall notify Purchaser of a tentative date for Closing at least thirty (30) days in advance.
Not less than ten (10) days prior to the tentative date set by Seller, Seller shall notify Purchaser by
telephone and/or email of the final date and time for Closing, which shall be no earlier than, but may be
later than, the tentative date previously sct by Seller. Subject only to the provisions of Section 20
below, Closing shall occur no later than that date which is two (2) years after the date that Purchaser
signs this Agreement,

b. Exchange at Closing. At Closing, Seller shall deliver to Purchaser the Special Warranty Deed for the
Property, possession of the Property, a certificate of occupancy for the house located on the Property issued by the
applicable governmental authority, and, if applicable, a certificate of final approval by FHA or VA. At Closing,
Purchaser shall pay to Seller the Purchase Price in full, :

¢ Place of Closing. Closing shal! take place at the office of Morris Hardwick Schneider, 3527 Petham Rd.
Suite A, Greenville, SC 29615 Phone: (864)297-8944 , or at such other place as the parties may agree in advance.
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d. Purchaser’s Failure to Close. Purchaser’s failure ta close on the final closing date set by Seller shall
constitute a material breach of this Agreement by Purchaser. In such event, in addition to and without waiving any
rights and remedies which Seller shall have pursuant 1o Section 18 below, Seller, at Seller’s option, may extend the
Closing Date until Purchaser tenders full payment of the Purchase Price; provided that Seller shall retain the right
to terminate this Agreement and to retain Purchaser’s Eamest Money at any time prior to actual Closing. If Seller
does extend the Closing Date pursuant to this subsection, then at Closing Purchaser shall pay to Sellet, in addition
to the Purchase Price, liquidated damages in the amount of Two Hundred Fifty Dollars ($250.00) per day,
calculated from the final date for Closing set by Seller until the date on which Purchaser pays to Seller the full
Purchase Price plus all liquidated damages due to Seller pursuant to this subsection, not to exceed Seven Thousand
Five Hundred Dollars ($7,500.00). :

€. Closing Costs. Seller shall pay for preparation of the deed, Seller’s attorney’s fees and any property
transfer tax (deed stamps) imposed by the State of South Carolina. Purchaser shall pay for all other costs related to
the Closing, Real estate taxes on the Property for the calendar year in which the sale is closed shall be prorated as
of the Closing Date, In the cvent the property is part of a Horizontal Property Regime, any prepaid hazard
insurance shall be prorated at Closing.

17, UTILITIES AND PERSONAL PROPERTY. Purchaser shall transfer all utilities into Purchaser’s name
within three (3) business days after Closing. Purchaser shall not move any personal property onto the Property prior
to Closing,

18. DEFAULT; REMEDIES. The remedies specified below shall be the sole and exclusive remedies available
to the parties in the event of breach of this Agresment, and shall be to the exclusion of all other remedies at law or
in equity.

a. Purchaser’s Default. If Purchaser defaults on any of its obligations heteunder prior to Closing, Seller’s
sole and exclusive remedy shall be to terminate this Agreement by written notice to Purchaser; whereupon, Seller
shall retain all Earnest Money and Option Money paid by Purchaser to Seller as liquidated damages and Seller may
recover from Purchaser any liquidated damages due to Seller as of the date of termination pursuant to subsection e
of Section 16 above, Thereafter, neither party shall have any further liability or obligation to the other hereunder.

b. Seller’s Default, If Seller defaults on any of its obligations hereunder prior to Closing, Purchaser's sole
and exclusive remedy shall be either: (a) to terminate this Agreement by written notice to Seller, whereupon
Purchaser shall be entitled to recover all Eamest Money and Option Money (if any) paid to Seller; or (b) to seek
specific performance of this Agreement by scrving written notice of default on Seller and by instituting mandatory
binding arbitration of Putchaser’s claim of. default and demand- for specific performance. Notwithstanding the
foregoing, subject to the provisions of Section 20 below and provided that Seller has not terminated this Agreement
as a result of breach by Purchaser, if Seller is obligated by this Agreement to build a single-family residence on the
Lot and Seller fails to complete construction of the residence within two (2) years of the date Purchaser signs this
Agreement, then Purchaser may pursue whatever remedics it may have against Seller at law or in equity,

19. TIME/DATE. The Effective Date of this Agreement shall be the date of signing of this Agreement by the last
of the parties to sign, Time is of the essence as to the occurrence of all events, the satisfaction of all conditions
and the performance of all obligations hereunder. '
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20, EXCUSED DELAYS. Notwithstanding any other provision herein, if Seller is delayed in performing any of
its obligations hereunder or meeting any specified completion dates by labor disputes, fire, delays in deliveries,
adverse weather conditions, unanticipated damage to or destruction of the Property, governmental controls or
moratoria, acts of God or any other causes beyond Seller’s reasonable control, then the time-period specified herein
for performance of such obligation and/or meeting such completion date shall be extended a sufficient number of
working days to enable and allow Seller to perform and/or complete the obligation.

21. WALK-THROUGH. Not more than ten (10) days prior to Closing, Purchaser and Seller shall conduct a
mutual examination of the Property, commonly referred to as a “walk-through.” Seller shall schedule the walk-
through during normal working hours (Mon. — Fri., 8:00AM (o 4:00PM) and shall give Purchaser at least twenty-
four (24) hours prior notice of the scheduled time by telephone. Immediately after the walk-through, Purchaser and
Seller shall prepare a written list of items on the Property that the parties agree should be corrected, repaired or
replaced (hercinafier, the “Punch List”). Seller shall thercafter correct, repair or replace the items listed on the
Punch List.” Under no circumstances shall Seller be required to correct, repair or replace any items on or of the
Property that are not listed on a written Punch List that has been signed by Seller, Seller's obligation to correct,
repair or replace any items that are listed on a written Punch List that has been signed by Seller shall survive
Closing. UNDER NO CIRCUMSTANCES SHALL CLOSING BE DELAYED DUE TO SELLER’S FAILURE
TO COMMENCE OR COMPLETE CORRECTION, REPAIR OR REPLACEMENT OF ANY ITEMS ON A
PUNCH LIST. UNDER NO CIRCUMSTANCES SHALL FUNDS BE ESCROWED AT CLOSING TO COVER
THE COST OF CORRECTION, REPAIR OR REPLACEMENT OF ANY ITEMS ON A PUNCH LIST.

. “‘ ' 1 7 1%
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22. RESTRICTIVE COVENANTS; HOMEOWNERS ASSOCIATION. Purchaser acknowledges receipt of a
copy of that Declaration of Covenants, Conditions and Restrictions for Rose Hill 90' Subdivision: of record at
Anderson, County Registry, together with all amendments thereto (collectively, the "Declaration"). Purchaser
acknowledges that the Property is subject to the Declaration and that upon purchase of the Property, Purchaser shall
personally be subject to all the provisions of the Declaration, including but not limited to provisions requiring
membership in and payment of assessment to Rose Hill 90' Homeowners Association (the "Association").
Purchaser acknowledges that the restrictive covenants governing this community require a payment of an initiation
fee in the amount of $100 at Closing as well as annual dues (presently $400)and a quarterly sewer fee
(presently $99 per quarter) payable on a prorated basis at closing, which amount may change. PURCHASER
FURTHER ACKNOWLEDGES THAT THE DECLARATION MAY BE AMENDED FROM TIME TO TIME
AS PROVIDED THEREIN, AND THAT THE AMOUNTS TO BE PAID BY PURCHASER TO THE
ASSOCIATION MAY CHANGE ACCORDINGLY.

23. SUCCESSORS AND ASSIGNS; INTERPRETATION. This Agreement shall inure to the benefit of, and be
binding upon, the parties hereto and their heirs, successors, administrators, executors and assigns. Purchaser shall
not have the right to assign Purchaser’s interest in this Agreement. As required by context herein, the singular shall
Include the plural, and the neuter shall include the masculine and the feminine.

24, ENTIRE AGREEMENT; AMENDMENT. This document contains the sole and entire agreement between the
parties hereto with regard to the Property. All prior discussions have been merged into this Agreement. No
representation, stalement, promise or inducement shall be binding upon either party hereto unless specifically stated

in this Agreement. This Agreement may not be modified except by a writing signed by both parties.

25. ADDENDA AND EXHIBITS.

a. Addenda, The following Addenda are attached hereto and incorporated herein: (Check those that apply)
(1)Addendum 1, Buyer's Referral Incentives and Contributions Addendum
(2)Addendum 2, Completed Construction Addendum
(3)Addendum 2, Construction in Progress Addendum
(4)Addendum 2, New Construction Addendum
(4)Addendum 3, Design Center Voucher
(5)Addendum 4, Sale of Current Residence Contingency Addendum
(6)Addendum 5, Special Stipulations Addendum
(7)Addendum 6, Teacher/Military/EMS Credit
(8)Addendum 10, Federal Tax Credit Disclosure
(9)Addendum 11, Variations in Materials and Components
(10)Addendum *, Community Specific Addendum; (List)
(11) Exhibit E FHA/VA Amendatory Statement
(12)Commiission Rebate Certification
(13)Commission Rebate Addendum

JIN TR

AANANAN

b. Exhibits. The following Exhibils are attached hereto and incorporated herein:
(1)Exhibit A, Included Features List, Plat Map, Collaterals Plan and Elevation, Specifications
(2)Exhibit B, Selected Options List
(3)Exhibit C, Stage Malrix
(4)Exhibit D, Community Specific; (List)
(6)Notice of Seller’s Business Affiliations

26, NOTICE. Except when specifically provided otherwise herein, any notices required to be given hereunder must
be in writing, Notice shall be deemed delivered upon receipt or refusal if deposited in the United States Mail,
Certified Mail, Return Receipt Requested, postage prepaid, properly addressed to the party to be served, Notice shall
also be deemed given if delivered to the address for service of notice shown below by Federal Express, UPS or other
nationally recognized overnight carrier service, with no signature or receipt required. Each party warrants that its
correct mailing address for setvice of notice is shown below. Purchaset warrants that its correct telephone number
and email address are shown below. A party may change its address for service of notice by giving the other party

written notice of the change of address.
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27. OFFER. This instrument shall be regarded as an offer by the first party to sign until fully executed by both

parties, at which time it shall become binding on both parties.

NOTE: SELLER IS LICENSED AS A REAL ESTATE OFFICE IN SOUTH CAROLINA,

IN WITNESS WHEREOF, the parties hereto have executed this Home Purchase Agreement on the dates indicated

below,
Purchaser; Seller:

D, R, Horton, In¢,
Paul Zitek

\ (ZIza)

Date: \, & ~11-14
Natalie Zitek

.2
'Y wtnle, ) AA

By: j .
y/Qbﬂdt/U(’ult'

ﬁate:\LTi/ 1-13

Purchaser's Cutrent Malling Address:
5614 N Overhill Chicago, IL 60631

Purchaser’s Home Phone: 3 -3088
Mobile: __(773) 206-9279

Work; __(773) 206-3088

Purchaser’s Email; _schoolcar@comcast.net

Date;

DYPYATE

Seller’s Address:

1 Bronson Drive
Simpsonville, SC 29680
Sellet’s Phone: §64-757-9930

Page 8 of 8
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70953-0266

Buyer Paul Zitek / Subdivision Rase HAI 90' / Lot 0266 / Addrass 104 Sturbridge Court / Jobr 70953 Salesperson Angela H Moss / Date Prinked 02/17/2013
0266

ADDENDUM 1
BUILDER’S REFERRAL INCENTIVES AND CONTRIBUTIONS ADDENDUM

This ADDENDUM is atlached to and made a part of that HHome Purchase Agrcement between D.R, Horton, Inc., as Seller,
and Paul Zitek and Natalle Zitek as Purchaser (the “Purchase Agreement), regarding that parcel of real estate Jocated in
Anderson County, South Catolina, bricfly described as Lot 0266, Rose Hill 90', and referred to in the Purchase
Agreement as the “Lot,” All terms defined in the main text of the Purchase Agreement shall have the same meanings
used when used in this Addendum. This Addendum, together with the Purchase Agreement, constitutes the sole and entire
agreement between Sellor and Purchaser with regard to any incentives, allowances, adjustments, credits, discounts, rebates
or other contributions of any kind or amount (collectively, the “Referral Incentives and Contributions™ made, or to be
made, by Seller to Purchaser in connection with Seller’s referral of Purchaser to SELLER’S PREFERRED MORTGAGE
LENDER(S) DESCRIBED BELOW (“PREFERRED LENDER"), and there are no agreements regarding such Referral
Incentives and Contributions, whether wrilten or unwritten, expressed or implied, between the parties except as set forth
in this Addendum, In the event of any confiict between the terms and provisions of this Addendum and the terms and
provisions of the main text of the Purchase Agreement, the tetms and pmvisions of this Addendum shall control, The
pariies state, acknowledge and agree as follows;

Purchaser acknowledges receipt of that document entitled, “Notice of Seller’s Business Affiliations,” (the “Aﬂ‘nlin(ion
Notice™), and confirms its understanding that Setler has an affiliation with DHI MORTGAGE COMPANY, LTD. (“DHI
MORTGAGE") and that Putchaser is not required to use this affiliated company or any Preferred Lendet (described
below) as a condition of Purchaser’s purchase of the Property or Purchaser’s access to settlement services in connection
with the purchase of the Propetty. .

" 1. Seller shall provide for the benefit of Purchaser the Referral Incentives and Contributions listed in Section 2 below,
provided that Purchaser chooses to use PREFERRED LENDER to finance the purchase of the Property and provided that
each and all of the following occur:

a. Purchaser applies to PREFERRED LENDER for a mortgage loan (o finance the purchase of the Property within -

ten (10) husiness days aftet the date of this Purchase Agreement;

b, Purchaser’s loan application is approved by PREFERRED LENDER, and PREFERRED LENDER actually
funds the loan and finances the purchase of the Property;

c. Purchaser closes on the purchase of the Property on or before the Closing Date specified in the Purchase
Agreement; and

d. Purchaser uses the closing attorney recommended by Seller to act as settlement agent and close the purchase
of the Property.

2. Provided that all the above conditions are satisfied and met in a timely manner,. Purchaser shall be entitled to
contributions to closing costs 1o be paid by Seéller in the maximum amount of two percent (2.00%) of the final Purchase
Price, provided that the total amount of such contributions may not exceed Ten Thousand Dollars ($10,000), The
contributions may be used by Purchaser to purchase multiple settlement services. Purchaser may apply these
contributions, up to the tofal amount of two percent (2.00%) of the final Purchase Price (but not to exceed $10,000), in
full or partial payment of fees charged by the Lender, title insurance premiums, escrow fee of other title company charges,
tax pre-payments required by the Lender (less any amounts credited to Purchaser pursuant to the provision of the Purchase
Agreement regarding proration of real property taxes, and shown on lines 210 and/or 211 of the HUD-1 Settlement
Statement), insurance pre-payments required by the Lender or other customary closing costs charged by other settlement
service providets, No portion of this amount may be applied as a credit to, or in partial payment of, the Purchase Price of
the Property or dishursed to Purchaser.

3. Preferred Lender. The preferred lenders relating to this Builder’s Incentive and Concessions Addendum are: DHI
Mortgage and USAA Federal Savings Bank, a federally chartered Savings Bank (“USAA FSB”), More information
regarding DHJ] Mortgage is available at: www.dhimottgage.com. Please note that USAA FSB mortgages are limited to
USAA members. More information regarding USAA FSB, its mortgages and USAA membership are available at:
www.usaa.com, USAA is not an affiliate of Seller.

IN WITNESS WHEREOF, THE UNDERSIGNED, HAVING READ AND REVIEWED THIS ADDBNDUM

HAVE SIGNED THIS ADDENDUM ON THE DATE SHOWN BELOW,

Seller:
fﬁ D. R. Horlon, Inc.
/hL/ ’Y‘g"/7“/3 By:
Paul Zitek Date i J\C do W g o
N b, h21242
“Natalie Zitek // Date
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70953-0266
Buyer Paul Zutek / Sebdivmion Rose Hll 90'/ Lot 0266/ Address 104 Starbinigs Cuur { Job 709330266

Salespesson. Angale H Mass / Date Pamed (2/17/2013

ADDENDUM 2
NEW CONSTRUCTION ADDENDUM

This Addendum is attached to and made a part of that Home Purchase Agreement (the “Agreoment”)
between Paul Zitek and Natalie Zitek as Purchaset and D.R. Horton, Inc, as Seller, regarding that parcel of land
located in Anderson County, SC, briefly described as Lot 0266, Rose Hill 90', and referred to in the Agreement as
the “Lot.” All terms defined in the main text of the Agreement shall have the same meanings when used in this
Addendum. Purchaser and Seller further agree as follows:

1. CONSTRUCTION OF HOUSE, Prior to Closing, Seller shall construct a single-family (\/f detached ( )
townhouse residence (the “House”) on the Lot, Seller shall not be required to commence construction of the House
unless and until: (a) the Loan has been approved by Purchaser’s lender to Seller’s satisfaction; (b) Purchaser has paid
all amounts then due to Purchaser’s fender and to Seller; (c) all contingencies to Purchaser’s performance hereunder
have been satisfied or removed to Seller’s satisfaction; and (d) Purchaser has completed its selection of all colors and
options for the House.

2, HOUSE PLAN, Seller shall construct the House according to the WESTERLY Plan, Elevation A-70953, plan
revision date: , including those features listed on that Included Features List attached hereto as Exhibit
A and incorporated herein, on a () slab ( ) basement ( ) crawlspace (collectively, the “Base Plan”). Seller’s
obligation to construct the House shall be contingent on Seller’s ability: (a) to place the House on the Lot without
obtaining variances from any set-backs or other dimensional requirements, and (b) to construct the House on the Lot
without incurring abnormal costs for foundation, stab or structural support walls, If Seller determines that either of
these contingencies cannot be satisfied to Seller’s satisfaction, then Seller may terminate this Agreement upon
written notice to Purchaser, in which event the Eamnest Money and the Option Money (if any) shall be refunded to
Purchascr, Seller shall determine the placement and orientation of the House on the Lot in Seller’s sole discretion,
Purchaser acknow!edges that the House shall be handmade and unique, and that although the House shall be based
on the Base Plan, variations from the Base Plan will occur. Seller shall not be responsible for such variations from
the Base Plan. Purchaser also acknowledges that brochures, models and displays used by Seller’s sales agents are
for general illustrative purposes only, and are not to be relied upon as representations of actual locations, dimensions,
specifications or finished products. Subject only to the provisions of Sections 14 and 21 of this Agreement, Closing
shall constitute acceptance of the House by Purchaser AS BUILT, and Purchaser hereby waives any right to object to
any variation in construction from the Base Plan after Closing,

3. HEATING AND AIR CONDITIONING. The House shall be adequately and efficiently heated and air-
conditioned with equipment having at least the minimum specifications for the House as established by Load
Calculations, Manual J, of the Air-Conditioning Contractors of America, current edition. The clothes dryer shall
vent to the outside.

4, INSULATION. Insulation shall be installed in the House to at least the following minimum standards: (a)
exterior walls, excluding exterior garage walls, to be insulated with BATT insulation to a thickness of 3 5/8 inches
which will, according to the manufacturer, yield an R-value of 13; (b) ceilings below attic areas to be insulated with
BLOWN insulation to a thickness of 13 inches which will, according to the manufacturer, yield an R-value of 30; (c)
vaulted ceilings (o be insulated with BATT insulation to a thickness of 6 1/4 inches which will, according to the
manufacturer, yield an R-value of 19; and (d) floor ovethangs to be insulated with BATT insulation to a thickness of
3 5/8 inches which will, according to the manufacturer, yield an R-value of 13,

5. PURCHASE PRICE. The base price for the House, constructed on a lot in Rose Hill 90' according to the Base
Plan, is $232,990,00 (the “Base Price"). The premium chatged fot the Lot (the “Lot Premium”) is $3,000.00. The total
price of all options selected to date by Purchaser as of the Effective Date of the Agreement is $52,154.00 (see Exhibit B
attached hereto and incorporated herein for an itemization of those options and their prices). Therefore, the initial
Purchase Price for the Property, as stated in Section 2 of the Agreement, is:

Page 1 of 2
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70953-0266
Buyer Pan) 7sick / Subdiviean Rose HiN '/ 1 0266 / Address 104 Stwbridge Court / Joh 09530265
Salesperson Angela 10 Moss/ Daie Prinied 02/17/2013

Baso Price $232,990,00

Plus Lot Premium + $3,000.00

Plus Options Selected to Date . +$52,154,00
Total Purchase Price $288,144.00

The Purchase Price is subject to adjustment by amendment to this Agreement as provided herein,
6. MANDATORY SELECTION MEETING; OPTION MONEY.

a. Within 14 working days of the Effective Date of this Agreement, Purchaser and Seller’s representative will meet at
Seller’s Design Center, located at 75 Brookfield Oaks Dr. Suite 350, Greenville, SC 29607, to select and confirm all
options to be used in the construction of the House, including all colors and finishes. Seller shalt schedule this meeting
(the “Selection Meeting™) during normal working hours and shall give Purchaser at least twenty-four (24) hours prior
notice of the scheduled date and time by telephone and/or email. If Purchaser fails to attend the Selection Meeting and
complete selection of all options at the Selection Meeting, then Seller may terminate this Agreement upon written
notice o Purchaser, in which event Seller shall retain all Earnest Money. At the conclusion of the Selection Meeting,
Seller and Purchaser shall execute a First Amendment to this Agreement which shall specify all options chosen by
Purchaser and any corresponding change to the Purchase Price. If the total cost of all non-structural options chosen by
Purchaser at the Sclections Meeting exceeds $, then Purchaser shall pay to Seller, at the time of execution of the First
Amendment, the full amount of that excess (the “Option Money”),

b. Any Option Money paid to Seller at any time shall not be held in escrow, and shall be nonrefundable to Purchaser
except in the event of: (1) breach of this Agreement by Seller, or (2) termination of this Agreement by Seller pursuant
to Section 2 abave, Upon Closing, all Option Money previously paid to Seller shall be credited to Purchaser against the
Purchase Price. If Seller omits any option from the construction of the House, Purchaser shall be entitled to an
additional credit at Closing against the Purchase Price in the amount of the specified price of the omitted option.
Failure by Seller to install an option, including any of the options on Exhibit B, shall not constitute a breach of this
A%rdeement by Seller, and Purchaser shall have no rights or remedies resulting from such failure except the right to a
credit at Closing, ’ .

7. CHANGES. Seller shall not be required to allow any changes to Purchaser’s selection of options after the
execution of the First Amendment o this Agreement, If Purchaser requests a change in options and Seller agrees to the
change, Purchaser shall pay to Seller a Change Fee in the amount of Two Hundred Fifty Dollars ($250.00) for each
such change at the time the request is approved by Seller. Any Change Fee paid shall be nonrefundable and shall not be
credited against the Purchase Price. Any changes to options shall not be effective unless evidenced by a written
amendment to this Agreement. At the time of execution of that amendment, Purchaser shall pay to the Seller the total
increase in the Purchase Price resulting from the change in options as additional Option Moncy.

8. COMPLETION. Subject to the contingencies stated hercin, Seller shall complete construction of the House prior
to Closing. Seller shall construct the House according to all apt;.:licable governmental codes and regulations. Seller
reserves the right to substitute materials or items to be used in the construction of the House with materials or items of
equal or comparable value. Construction of the House shall be deemed complete when a certificate of occupancy is
issued for the House by the applicable governmental authority. Seller shall deliver the completed House to Purchaser at
Closing in “broom-clean” condition, ready to occupy. The House and Lot shall be free of all trash and debris.

9. PURCHASER’S INQUIRIES, Purchaser shall direct all inquiries and questions to Seller’s on-site associate. The
on-site associate will provide Purchaser with timely tesponses; however, the associate does not and shall not have
authority to change the terms of this Agreement in any manner. This Agreement may be changed or modified only by a
-writton amendment duly executed by both Purchaser and Seller. Purchaser acknowledges that Seller’s sales associates,
superintendents, closing staff, warranty staff and other employees do not have authority to modify this Agreement.
Only an authotized corporate officer of Seller may modify this Agreement on Seller’s behalf,

Purchaser: - Seller:
’ D, R. Horton, Inc,

Pa?ltb/ % | By e ALY
& 3 /713 pae

Date: ")//90(/.1

Natalie Zitek

- . -
\& /Ml[i/ ,/«)Z/u/l . 2’ /vg Date:

&
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Buyer Paul Zitek / Subdwmon, Rose Hill 90'/ Lot 0266 / Address 104 Sturbeidge Count /loh NWS3I266

Salesperson Angels [1 Moss / Dale Printed 02/17/2013

ADDENDUM §

SPECIAL STIPULATIONS ADDENDUM

70953-0266

This ADDENDUM is attached to and made a part of that Home Purchase Agreement (the “Agreement”) between
D.R. Horton, Inc., as Seller, and Paul Zitek and Natalie Zitek, as Purchaser, regarding that parcel of real estate
located in Anderson County, SC, briefly described as Lot 0266, Rose Hill 90' and referred to in the Agreement as
the “Lot.” ?Contrary to the incentive amount offered in the BRICA, Seller agrees to pay up to $_5000_ of
Purchaser?s closing costs and/or prepaids on the first and second mortgage (if applicable), which amount

shall include the State of South Carolina Transfer Tax, subject to any loan program restrictions.

All other terms of the BRICA remain in full force and effect.
Purchaser is using_DHI__ as their mortgage provider.?, All terms defined in the main text of the Agreement
shall have the same meanings when used in this Addendum, Notwithstanding any other provision of the
Agrecment, Seller and Purchaser agree as follows:

IN WITNESS WHEREOF, THE UNDERSIGNED, HAVING READ AND REVIEWED THIS ADDENDUM,
- HAVE SIGNED THIS ADDENDUM ON THE DATES SHOWN BELOW.

Purchaser: Seller:
D.R. J}(lorton, Inc.
Paul Zit By: L
: . X wauL " -

A ;{m/;ic'z’y I~/ 703 _ Date: 1

. Date: :)/M,-“)
Natalie/ Zitek "
\\ e ,A/A/‘ /)T/ / 7715 Date:

Pagelofl
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70953-0266
Buyer Pavil Ziek / Subdivision Rose Hill 90/ Lot 0266/ Address 104 Siwrhridge Court/ Job 70953-0266

Salesperson’ Angels H Moss / Date Punted 02/17/2013

ADDENDUM 11
VARTATIONS IN MATERIALS AND COMPONENTS

This Addendum is attached to and made a part of that HHome Purchase Agreement (the “Agreement™) between
Paul Zitek and Natalie Zitek as Purchaset and D.R, Horton, Inc, as Seller, regarding that parcel of land focated in .
Anderson County, SC, briefly described as Lot 0266, Rase Hill 90' and referred to in the Agreement as the “Lot.” All
terms defined in the main text of the Agreement shall have the same meanings when used in this Addendum, Purchaser
and Seller further agree as follows:

Many materials, both natural and man-made, used in the construction of homes contain variations and
inconsistencies. Such variations and inconsistencies are beyond Seller’s control, and Seller shatl not be responsible or
liable for them. Some of the materials and components which may exhibit variations and inconsistencies are as follows:

CONCRETE

Purchaser understands thal when adding additional concrete to the existing concrete pad, the two pads may not
match in color. Also, there may be visible seam between the iwo pads.

INTERIOR PAINT

Seller installs a level 4 drywall/Gypsum Board finish in its homes. White or light color [lal paint is reccommended
for this type of finish and is a standard feature in DR Horton homes. Colored, gloss or semi-gloss paint are not
recommended as they may magnify joint or patch photographing in crilical lighting arcas. Purchaser understands that
Seller will install, upon Purchasers request, alternate colored paint on an “as is” basis and is not responsible for any
additional drywall finishing or palnting to reduce visible joint or patch photographing,

OUTLET LOCATION

Purchaser understands that any cable, phone and/or data outlet locations that are not specifically designated at the
initial time of selections will be placed by the construction supervisor, and will not be maved,

WwaoD

Purchaser understands that wood of the same species will vary in color, mineral sireaking, lexture, pitch packels,
and grain uniformity, depending on when, where and how the tree grew and the fact that different wood products come
from different manufacturers. These characteristics may occur on adjacent cabinets, beiween pair of doors and/or
drawers, with the same cabinet panels, between flooring, stair treads and railings and between flooring and
cabinets/vanities. It is these differences, caused by nature, that create the warmth and individuality of fine woods. Darker
finishes tend to hide some of these natural characteristics while lighter finishes tend to accentuate the differences.

Because of this, the variations in color and contrast may be different than in a display or in a smaller sample.

Seller does not recommend to any Purchaser that hardwood flooring be placed in areas that may have excessive
moisture present including but not limited to kitchens, powder rooms, laundry rooms, or any bath rooms, Upon the
Purchaser’s request, Seller will install hardwood in these areas only on an “as is” basis and will not warranty any moisture
or wear related items at anytime. The Purchaser understands they will be totally responsible for all problems arising in the
future concerning this type of flooring in the areas as described above.

STUCCO

The final appeamnce of your home may be impacted by sunlight angles, shadows from architectural details,
application and texturing techniques, environmental surrounding and color lot to color lot variations,

BRICK/STONE

Brick and stone products are composed of earthen materials and go through many processes before firing and
consequently each run or lot of brick/stone will vary, Photographs, samples and even completed homes are only a

Page 1 of 2
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70953-0266

Buyer Paul Zifek / Subtivasion Rose HII 90') Lok (266 / Address 104 Shicbridge Court / Job 170953-0266

Salespersnn Angela £ Moss / Date Prnted 02/17/2013

represcntation of (he color and each run or lot and even instalfation can vary from home to home, An exact replication of
tolal color or percentages as displayed by samples or model homes cannot be guaranteed.

G CERAMI E

The matetials used in counler tops, fireplace surrounds/hearths, wall and floor tile contain color variations and
“yeining”, natural blemishes, and grain, Accordingly, consistency cannot be guaranteed.

IN WITNESS WHEREOF, THE UNDERSIGNED, HAVING READ AND REVIEWED THIS ADDENDUM, HAVE .
SIGNED THIS ADDENDUM ON THE DATES SHOWN BELOW,

?ﬂ;u?/ y Seller:
\Y g-/j» ; 217 73 D.R. Horton, Inc.
aul Zitek . Da By:
Pail Zite te y/@“m N0 L
- g7 .7 Date: ‘[)/'4)[’“"’)
\ /éyé@£¢upﬁé; A |
Nitatie Zitek ' Date
Page 2 0f 2
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The Estates

- > oo o

> o o o

D'RHORTON &2
Flmericas Buiider

COMMUNITY

Community Amenity mcludes Swimming Pool, Cabana
and Children’s Playground

Community sidewalks and streetlights for resident’s
enjoyment

Community Homeowner's Association Covenants to
protect your investment

Strict design standards provide continuity within the
community

Professtonally landscaped front entrance with
architecturally designed entrance monutnent

INTERIOR
Direct Vent Fireplace with Glass Doors, Gas Logs and
Granite Sutround
Qak Plank Hardwood Flooring in the Foyer, Extended
Foyer, Kitchen and Breakfast Area
Wainscoting and chair rail in the Foyer and Dining Room
One prece ceown moulding in the Living Room, Dining
Room and Ownet’s Sutte trey (per plan)
Destgner 2 panel beaded smooth interior doors
Energy efficient Kitchen appliances inchuding: GE®
Dishwasher, Self Cleaning Electric Range and Built in
Microwave over the Range
Exquisitely crafted Aristokraft® Flat Panel Birch Kiichen
cabinets with crown molding and decorator knobs
Grantte Kitchen countertop with under mount stainless
steel sink
Moen® Desigoer Chrome Fixtures tn all Baths
Cultured Marble vanity tops in all Baths
Dual bowls 1n Qwner’s Suite Bath (per plan)
Flat Panel Birch Cabinets 1 all Baths (Cabinet finish
malches Kitchen)
Designer tub and separate shower in Owner's Suite Bath
(per plan)
Ceramic tiled floor in the Owner’s Suite Bath
Elongated toilets in all Baths
Ccmng Fan with hght kit installed in Family Room
Nibeo® Dura-Pex Plumbing

R Horlon, Inc. e continunusly imeroving o o&dumumlnmtoéw
mmuuwwwmhmmd-mm Intormation show is bulieved i be

L
¢

INTERIOR (cont")
Pre-wired for phone i Kitchen, Owner's Suste and
Family Room (per plan)
Pre-wired for cable in Owner's Surte and Family Room
(per plan)
Smooth ceilings
9" ceilings (per plan)
Garage walls finished and painted
Cased windows
Edge Gold® Premium sub floor (Limited 50 yr warranty)

EXTERIOR 40 .} [Fam e
TProfessionally landscaped with fully-sodded-lawn (pine
islands and natural areas excluded)
Fiberglass Roof Shingles with a 20 year Manufacturer s
Warranty
Lp® Tecthield’ radiant barrier roof sheathing
Weather Proof Electrical Outlet at Froat and Rear Entries
Termite Monitormg System provided by Pestban® with
one year of service included
Full scamless Guiters and Down Spouts wnh Splash
Blocks (Front and Rear)

D ENERGY
Double Pane Low-E Vinyl Windows with double locks
and tilt in'sash for easy mawntenance
Electrical 220V Outlet for Dryer
Single HYAC system with two independent zones with
digital thermostats for maximum comfort and efficiency

(per plan)

WARRANTY AND QUALITY CONTROL
Covered by Nationally Recogmzed 2 - 10 year Extended
Watranty Program with Residential Warranty Corporation
for New Homes
Homeowner Orientation
Final snspection by Homeowner

FOR MORE INFORMATION: (864) 644-8494

‘subject 1o chinge witiout notice

@Copyigt N R Hodan Ine, 2011

2

X (47 7-17-15
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70953-0266
Payor Paul Zaek / Subdrvision. Ress Hill 90'/ Lot 0266 / Address. 114 Sturbridgs Count ] Job 709530266
Sakesperson Angela £ Moss / Dte Prined 02/17/2013
EXHIBIT B
Selected Options List
BLINOOD2 BLINDS LEVEL 1 - 2 STORY PLAN, 1 $2,700,00 1 $2,700.00
YR WTY DOES NOT INCL 2 STORY
WNDWS FRT DR S/L, TRNSM &
BSMT
BOWLOOEX EXTRA BOWL $715.00 1 $715.00
CHALETXX DIMENSIONAL SHINGLES ILO $0.00 1 $0.00
STAND ARD SHINGLES
CLRPLUS1 COLOR PLUS COMMUNITY-USE A | Color: Calor $0.00 1 $0.00
CP EXTERIOR COLOR SCIICME Scheme 3
(Note: Siding- Navajo Beige, Brick -
Autumn Beige, Door & Shutters -
Rookwood Brown, Trim - Beige, Stone -
Villa Grey)
CUSTOMM DIEC Cusiom Oplion (Note: Level 2 Color; Ferros Gold $1.00 550 $550.00
Granite Kitchen)
DESK0002 DESK-LANDEN GLAZED Color; Java Glaze $2,010.00 1 $2,010.00
HSASOOWN THIS PLAN TO BE BUILT AS $0.00 1 $0.00
DRAWN
J3SDSOBK ADDITIONAL BRICK (LEFT & RIGH | Color: Autumn $0.00 1 $0.00
T)ON SLAB Ridge
J4SDSOBK ADDITIONAL BRICK (LEFT, RIGHT, $5,800,00 1 $5,800,00
REAR) ON SLAB
JAOTOODE ELECTRICAL- DEDICATED $100.00 3 $300.00
ELECTRIC AL OUTLET 110v
JAOTOOEI ADD INTERIOR 110 OUTLET OR $50.00 6 $300.00
SWITCH
JAP10106 RANGE-GE GAS JGB600DETBB - $760.00 1 $760.00
BLA CK SELF-CLEAN
JAP20201 MICROWAVE GE JYM1540DMBB - $0.00 1 $0,00
BLA CK 1.5 CU FT
JAP30301 DISHWASHER GH GSD2100VBB - $0.00 1 $0,00
BLA CK . )
JAPA(0403 REFRIGRRATOR GE GSH25JGDBB - $1,390.00 1 $1,390.00
B LACK SIDExSIDE 25,3 cu ft
JCB20053 ARISTOKRAFT LANDEN GLAZED | Color: Java Glazed $4,295,00 1 $4,295.00
FLAT PANIL MAPLE OR
BRIARCLIFF MAPL E W/36" UPPCRS
(Note: Kilchen & Baths)
ICBU0014 SINGLE SLIDE OUT TRAYS PER $312.00 1 $312.00
PLAN
JCBU0015 REFRIGERATOR CABINET $0.00 1 $0.00
JCBU0020 CABINETS-2" CROWN $0.00 1 $0.00
JCBU0022 CABINETS-KNOBS Color: H303 $0.00 1 $0.00
JCBUMN2S VANITY - BATHROOM CABINET $0.00 1 $0.00
TO M ATCH KITCHEN CABINETS
JCBUO031 CABINETS - MICROWAVE BUMP $0.00 1 $0.00
UP/B UMP OUT
JCBU0033 CABINETS - 36" TO 42" $375.00 1 $375.00
JCBUOO46 36" HIGH VANITY CABINETS IN $0.00 1 $0.00
MA STER BATH-SINCLAIR
JCripoo1 CARPET BASE-ANGELUS Color: Oat Straw $0.00 1 $0.00
JCWNOOIP 1-PIECE CROWN MOULDING (PER $250,00 13 $3,250.00
RO OM)1 STORY ROOM - OMS
ONLY
JELCO010 OUTLET 220 (RLCTRICAL $250.00 1 $250.00
APPLIAN CIR)
JENTO0002 CABLE OUTLET (RG6) $75.00 1 $75.00
JENT0024 WIRING-PREWIRE AND BRACE $75.00 6 $450,00
FOR C EILING FAN
JGASOOLN GAS STUB (FOR ADDITIONAL GAS $275.00 1 $27500
A PPLIANCES,STUB IS ON OUTSIDE
C ORNER OF PATIO) -~ RCAR PATIO
WALL ONLY)
Page 1 0f3 Initials
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Buyer Payl ZHek / Subdivision Rose 1111 90'/ Lot 0266 / Addsesy 104 Sturbrdge Count /Job 70953-0266

TWO TR ANSMITTER (PRO-DRIVE)

Sa i Moss / Date Prnied 02/17/2013
JGDO0OXX GARAGE DOOR OPENER-WITH $350.00 1 $350.00( -

70953-0266

JGDOHDWR

GARAGE DOOR HARDWARE

$0.00

-

$0.00

JHEAGOWM

STACK STONE (MANTLE HT. W/
WD MANTLE)

Color: Villa Grey

Localion; Fireplace

$700.,00

-

$700.00

JIPTOOU2

INTERIOR PAINT-(LARGE HOME)
SU MMER BEIGE aka Desert Fawn
WIT H SHELL WHITE CEILING

Color; Summer
BeigeWhite

Ceilings

$1,150.00

$1,150.00

JKSKX)21

KITCHREN FAUCET - MOEN #7590 Ol
L RUBBED BRONZE

$520.00

$520.00

JPATOOSF

CONCRETE PATIO EXTENSION PIIR
§ Q. FOOT

$6.00

$4,080.00

IPBI0021

PLUMBING-MASTER BATH
FAUCET-MO EN BRANTFORD OIL
RUB

$500.00

$500.00

JPB20009

PLUMBING-SECONDARY BATH
FAUCET -MOEN EVA OIL RUB

$420,00

$1,260,00

JRANOOLT

RECESSED CAN LIGHT WITH ONE
(1) SWITCH

$110.00

$2,970,00

JRVSOODR

THIS PLAN TO BE BUILT
REVERSED

$0.00

$0.00

JSRGO025

SIDE ENTRY GARAGE-SERIES 200
O N SLAB (CONSTRUCTION TO
CONFIR M EXTRA COST ON
BASEMENT)

- $3,800.00

$3,800,00

JSERS025

CLASSIC 200 + ON SLAB-REFER 'T0
NEIGHBORHOOD SPECIFICATIONS

$0.00

$0.00

JSHWRDR2

SHOWER ENCLOSURE - BRONZE
WITH CLEAR GLASS

$190.00

$190.00

JSNKOOUT

UTILITY SINK (PER PLAN), NOT
TO BE, LOCATED IN UNHEATED
AREA

$584.00

$584,00

JTOPOOLY

GRANITI! LEVEL 2 DESK TOP

$558.00

$558.00

JTOPOH12

12" GRANITE ISLAND OVERHANG
LE VEL 2 (MUST ALSO PICK
GRANITE ISLAND TOP OPTION)

Colox: Ferras Gold

$250.00

$250.00

Juceo28p

CARPET PAD - 8 Ib REBOND 2 STO
RY : :

$1,500,00

$1,500,00

JUV20001

VINYL-ARMSTRONG INITIATOR
(Note: 66254 - Laundry & Mud Room &
Downstairs Dath :
66089 - Upstairs Hall Bath & Jack o Jill
bath
)

$0.00

$0.00

JWTIR2532

WATER [IEATER UPGRADE-
RINNAI #2 532 TANKLESS (3 OR
MORE BATHRO OM PLANS)
PRESALE ONLY!

$2,120.00

$2,120.00

LIITGOOB4

LIGHTING - BATIIS (ALL) LEVEL 4
(SEABROOK OR BURNISHED
CHESTNU T)

Color: Bspresso

$393.00

$393.00

LHTGO0C3

LIGHTING-EXTERIOR COACH 3

Color: P5878-31

$95.00

$285.00

LHTGOOH4

LIGHTING - HOUSE LEVEL 4 (FORG
ED BRONZE)

Color; Bspresso

$421,00

$421.00

LHTGOOP2

LIGHTING-PENDANT LEVEL 2
(OXFO RD SILVER OR
COBBLESTONE)

Color: P5083-84
Espresso

$128.00

$256.00

MATRIX00

COMMUNITY SPECIFIC MATRIX

$0.00

MSTRS0{G

LEVEL 1 TILE-MASTER BATH ON
SQ UARE ON SLAB

Colot: Pacific
Natural Location:
Masier Bath

$0.00

RAILO002

OPEN RAIL W/PICKETS ON FIRST 3
-5 STEPS (PER PLAN)

$0.00

$0.00

RAILOOWD

OPEN RAIL W/PICKETS ON ALL
STE PS (NOT AVAILABLE W/THIRD
FLOO R WALK-UP)

$550.00

-

$550,00

SIGTRM2S

SIGNATURE TRIM PACKAGE -
CLASS IC 200 PLUS SERIES

$1,655.00

[

$1.655.00

Page20f3
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Buyer Panl Zutek / Subdivaion Rose Hill 90'/ Lixt 0266/ Address 104 Stwebiidge Cont / foh M953-0266

8al $a H Moss / Dele Pristed 02/17/2013
VTYTOPCM VANITY TOPS CULTURED $0.00 1 $0.00
MARBLE

70953-0266

)

atalie Zitek P'

-
77> ~/ /3

Date

WOODSOD{ LEVEL 1 HARDWOOD - DINING Color: Cherry $1,435.00 1 $1,435.00
ROOM ON SLAB. Spice
WOODSOH1 LEVEL 1 HARDWOOD - REAR Colot: Cherry $1,225.00 1 $1,225.00
HALL ON SLAB Spice
WOODSOK1 LEVEL 1 HARDWOOD - Color: Cherry $2,325.00 1 $2,325.00
KITCHEN/BREAKFAST ON Slab — Spice
JLO VINYL - BASEMENT
WOODSOL1 LEVEL 1 HARDWOOD - LIVING Color; Cherry $2,220.00 1 $2,220.00
ROOM ON SLAB Spice
WOODSOR1 LEVEL 1 HARDWOOD - FOYER ON | Color: Cherry $205.00 1 $205.00
SLAB Spice
XPOSON01 Sales & Marketing Incentive $-1.001 1500 $-1,500.00
XPOS0008 Sales & Marketing Incentive (Note: $-1,00] 1,655 $-1,655.00
Signature Trim Pkg [ncluded) ]
Total Option Price: $52,154.00
Pnr?ej Seller:
. - D. R, Horlon, Inc.
(m ?ay L7153 By:, |
"'Paul Zitek Date Lraa (s

Date: 2!.7.0'/1")

Page 3of 3
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D.R, HORTON
Stage of Option Availability Matrix

Exhibit C

Use the following table to determine if a Standard Change Order Is allowable

OPTIONS

PRIOR TO PRIOR TO PRIOR TO ROUGH
FOUNDATION FRAME

MECHANIGAL

PRIOR TO
INSULATE

PRIOR TO
SHEETROCK

Additional

Flooring Selections

Exterior Concrete Changes

Door and Shutter Color

Kitchen Sink Option

Electrical Appliance Option Upgrade

Window Blinds

Cabinet Crown Molding

Interior Trim Options/Plantation
shutters

. | Exterior/interior Door Hardware

Plumbing Fixtures (faucets)

Kitchen Counter Color

Cabxnet

Lighting & Fans (must have prewire)

Electrical Options/Upgrade

Microwave Option

Roof Color

Exterior Color Selections Vinyl/Stucco

| Framing Options

Plumbing Options/Gas Line

Structural Options/Sunroom/

Screen Porch

Brick Color _

Zz|zziz|Zz|Z|zi<i<|<|< < i<|<|< |<|<l<i<]|<j<{<i<
z|z(zz|z|z[Z{<|<|<|<|<|<]|<[< |[<[<]<i<|<|<]|<|<
Z(z|Zz(z|ziziz(Z2|Z|ZiZ|Z|< |< < |<|<|<|<|<|<|<]<

ZZ(ZZZ2ZIZ|IZZ|Z|Z(Z(Z|Z|2 |<|<|<|<[<|<I<|<

ZZZ2Z2ZZ2ZZ(Z|Z2IZ2Z|Z2{Z|Z |Z|<[<[<€|<][<([<]|<

**PURCHASER(S) ACKNOWLEDGE THAT NO CHANGES ARE ALLOWED AFTER SHEETROCK*#

Purch Seller:
} / =7 / D. R. Horton, Inc.
e F—17-13 By: &’
l’anl Zitck i Date ‘,t wayll ( /() (L.~
pae: 2 20[15
\ fo el /74*77 SR
Natahc Zitek v Date
CURRENT STAGE OF HOME: None
Agent Signature: /)2 )[.( (o D Yaso
Date: 02/ 11 /
By signing this, Construction verifies that changes can ho made to 70953-0266 per the restriclions of this
stage matrix.
Construction Signatare:

¢¥6T0V0dO6T0C#IASYO - SVI1d NOWWOD - NOSHIANY - INd 8¢:¢ €¢ AON 0¢0¢ - A3TId ATIVIINOHLOF 1S

1977




l

*N“-:Mﬂlm&h.lm-nlwm Ood | Jsth 7Oy 408 Prbrvind by
FHA/VA AMENDATORY STATEMENT
EXHIBITE |
This Addendum is attached and made part of that certain ‘w between
oamwuxmm-rums::‘.m ] w“mm.
dwted (217/2013 , for the purchase snd saie of Lot a2es, WODEL, Biges HIN 90!

?mmpmgmu:wv “diwlh i bupoy *
manay or
hes been in acconience with V.
has mm“ v::ﬂ:uﬁl& & wiition stadement issuad by
mmm'mn'mwwd sorg. mm“
Without regard ko the amont of the appralsed sppralend valuation is
afvived at 10 delermine the meskmum the Depariment §f Houeing
iold ot ation Wil HUDVA dos ot warrant the value or the
ek .'M. . The Purchaser that the price and condiion
B, VA LOANS: R s exprussly sgreed that, notwihatanding provisions contrad,
nmwmm:amwmam‘:y o db:‘:mh
sxceeds the ressonable valus of the by the of orcudm
w“mmm ‘mn".matnm bebr) o
" vaiuh suiabished by the Departiment
lmummmluww .
L 2~/?3 L 3/337/5
ek Dok Soller T Oule
2120
ol |
FHANVA REAL ESTATE C TION
The undersigrwd Sellers, Borrowers, arxt Aeel Estate in this transaction

do hereby et the terrws of the sales contract are Wud 10 the beet of thely
knowledge and There are 110 other side
i apresants hen he agreement

coniract,
mtp.l.m‘quc.lumm-rm
~17-¢%_ wialp ! Y E
Seliar Dels

i é#é # 24723 !
Dule
/)

4103713
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P el 1099/ Lk G204/ Akt 504 Sty ot b 1034206 l
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1
COBMBSIONREBA'I‘ICBRI’IH’CA"ON
Sellet: PR, Hodlon, s, !
Buyw(s} Pt Zick and Natalle Zitek i
01702013 |
Eroperty Adldress: 104 Stuchelddgo Conct EASLEY, SC 20642 |
Real Estate Agency:  Kallex Willlas Really Westorn Uneiate
Real Egisto Ageal:  Candace Jopdaa
Agedcy Address: 3332 Hwy 153 PO Box 8159 Greeqvitie, SC 29604
This Cosssisslon Rabete Certification (*CortiSication®) is belng provided p o the Puschase Agreessient / Contract
mmmwnummum&uupuuadum-‘wm’
1. Pumswant (o the Cosiract, fho Real Eatale Agony/Broker (“Ageat/Broker?) will be paki o real estaty sales commiesion
of 1 deacribed in the Cantract ipos the closing and feading of the Property

3,

AGENT OR BR

= e

Getler_Sexapiigye g lis

(*Commission”) the 3
Fot (he purposcs of this Cortification, the totm Commistion is imtcaded 10 Jaciode all comalasions, iscentives sod

With sagard (0 the Comemismion, AgowyBeuktc bartby acknowledges and certifies tiat they (check appliceble bar):
M WILL NOT, rebuis* 1o the Buper(s) part ov st of tho Cotassaion.

mmwumu-nhmdmmuwm'mummnu
jadirectly om of, the Buyes or sy other imterested related 5
iy “‘hdh-y -d/a! purty, or weod %0 pay Buyer costs

[ ] WILL rebata® o the Buyer(s) part or all of the Bvoker Cosuissios, |
Mmmwbw"ww:w'hthWb%h

$ems of wuch rcbate ia ordor bo creste tansparvacy with regard o rw such rebate applies purcinee
wuis of the shove-reforsnced Property. o the e

* The iarm “rebete” ls intended 10 nclude ary incestive rolased 0 the yrrchare end sele ‘toe abave-reforenced Progorty,
%Uﬁlh‘:‘b{ad““uﬁhd“m 44&!':'“&”’-&;
i o of appli or pelated merchandiss, prises amdior

that Seller iy velying on this Corification s of whether oc not ary sebale of
Comatission is t0 take place, A oocwrring outside of the dhpmmuub::’bm
refereaced Property does mot prociudo the &1 from acknowiedging thet such a sebate will oocwr,

Ageni/Broker sgress o exccute & “Costission Rebete Addesdian” Wy the Contract io disclose the lerms of sech
rebete in osder 0 crente irnsapareucy with segard to how such rebate 10 the pachase and sale of the sbove-
mmwnmhmmmhﬂwmwm»w

X bmmm.wam-ﬂmmtumm»wumnm@,
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NOTICE OF SELLER’S BUSINESS AFFILIATIONS

To: Paul Zitek and Natalie Zitek PROPERTY: 104 Sturbridge Court EASLEY, SC 29642
(Homebuyer(s)]

From: D.R. HORTON, INC, DATE: 02/17/2013
1 Bronson Drive
Simpsonville, SC 29680
[Seller}

This is to glve you notice that the above referenced seller has a business relationship with:

DHI MORTGAGE COMFANY, LTD, D.R. HORTON INSURANCE AGENCY, INC,
101 Sturbridge Court 301 Commerce St Suite 500
Easley, SC 29642 Fort Worth, TX. 76102

The nature of this business refationship is that these companies are corporate affitiates, each being 100% wholly owned by, or by a
subsidiary of, the same parent corporation. Because of (his relationship, this referral may provide seller a financial or other benefit.

Set forth below is the estimated charge or range of charges by each company for settlement services listed. You are NOT required
10 use these companies as a condition of your purchase of the property from seller or as a condition of your application for, or
settlement of, a morigage loan on the property in connection with your purchase. THERE ARE FREQUENTLY OTHER
SETTLEMENT SERVICE PROVIDERS AVAILABLE WITH SIMILAR SERVICES, YOU ARE FREE TO SHOP AROUND
TO DETERMINE THAT YOU ARE RECEIVING THE BEST SERVICES AND THE BEST RATE FOR THESE SERVICES.

DHI MORTGAGE COMPANY, LTD.
Service or Rai
1.0an Origination Charge: 1% of Loan Amouat plus $595.00

An additional 1% of the Loan Amount may
apply for certam Affordable Housing Loan
.

Morigage fees may vary depending upon whether the loan is originated or hrokered by DHI Mortgage Company, Lid,

Note: If you apply with DHI Mortgage Company, Lid., a Good Faith Estimate of all settlement charges
will be provided to you by DHI Morigage Company, Ltd, at or within three business days after loan
application,

Yoo may be eatitled to additional builder discounts/credits paid by the seller to purchase multiple
settlemont services as set forth in the Builder’s Incentive and Concessions Addendum to your purchase
contract.

D. R, HORTON INSURANCE AGENCY, INC,

D.R, HORTON INSURANCE AGENCY, INC., is a licensed insurance agent that offecs policies of property insurance as agent for
one ot more {nsurance companies qualified to transact insurance business in the state of South Carolina. You will be provided
a separate proposal ot quote of the terms and conditions of any policy of insurance offered by D.R, HORTON INSURANCE
AGENCY, INC, in which you express an interest, For comparison purposes, the cost for a hazard insurance policy for a home
valued at $211,000 with commonly selected coverage liems and deductibles would range between: $200 and $1,923 per
annum. The specific premium depends on various factors, including but not limited to, the value of the home, the location of
the home, deductibles selected, and the amount of coverage selected. The quote will st out the estimated premium and other
charges, or range of charges, by D.R. HORTON INSURANCE AGENCY, ING, for ils insurance products or services.

ACKNOWLEDGMENT:

I7we have read this disclosure form and understand that seller is referring me/us to purchase the above-desctibed settlement
services from DHI MORTGAGE COMPANY, LTD,, and D.R. HIORTON INSURANCE AGENCY, INC., and may receive a financial
org nefit as the yesult of this referral.

s J-17-13

I / 7 Homebuyer Homebuyer
/o

NAbt, s 274742

/ ’/,’/ " Momebuyer Homebuyer

-

Updated 07/45/12 adh
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130017943 772972013 Bk: 11041 Fa: Q00

After Recording Return To:
Morris|Hardwick|Schneider, LLC
3527 Pelham Road, Suite A
Greenville, SC 29615
GRV-1303001558

state of SN (DL ke SPECIAL WARRANTY DEED

County of E i:\ { ‘Qﬁi | )

KNOW ALL MEN BY THESE PRESENTS, D.R. Horton, Inc. by Morris|Hardwick|Schneider, LLC its
Attorney in Fact Purusant to Limited Power of Attomey recorded in Book 10323, Page 199 Anderson County,
South Carolina records, 8800 Rosweli Road Bldg B Suite 100, Sandy Springs, GA 30352 (hereinafter called
"Grantor™), for and in consideration of the sum of Two Hundred Ninety Thousand Two Hundred Seventy Nine
(5250,279.00) Dollars to it hand paid at and before the sealing of these presents by Paul Zitek and Natalie Zitek
(hereinafter called "Grantee") in the State aforesaid, (the receipt of which is hereby acknowledged) has granted,
bargained, sold and released and by these Presents does hereby grant, bargain, sell and release unto the Grantee,
as joint tenants with the right of survivorship and not as tenants in common, his/her/their heirs, successors and
assigns:

THIS PROPERTY IS MORE COMMONLY KNOWN AS 104 Sturbridge Court, Easley, SC, 29642 AND IS
MORE PARTICULARLY DESCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF
BY REFERENCE.

Grantee's Address: 104 Sturbridge Court, Easley, SC 29642

Subject to all easements and restrictions of record and otherwise affecting the property and matters and accurate
survey would reveal.

TOGETHER, with all and singular the Rights, Members, Hereditaments and Appurtenances to the
Premises belonging or in any wise incident or pertaining.

TO HAVE AND TO HOLD, all and singular the premises before mentioned unto the Grantee, as joint
tenants with the right of survivorship and not as tenants in common, his/her/their heirs, successors and assigns
forever, and the Grantor does hereby bind itself and its successors to warrant and forever defend all and singular
the premises unto the Grantee, his/her/their successors and assigns against the lawful claim of any person
claiming by, through or under the Grantor.

Deed Prepared By:
Momis|Hardwick|Schneider, LLC

REQ_SC, SpecialWarrantyDeed(rev) rdw ; GRV-1303001555
TA.ﬂTLDmD_SQﬂl2r=:fy ced(rev).r 104 Sturbridge Court, Easley, SC 29642 Vs T
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130017943 7/29/2013 Bk L1041 Par [0

IN WITNESS WHEREOF, Grantor has caused these presents to be executed in its name by its
undersigned\ofﬁcer } and its scal to be hereto affixed.

Date: 7 lag |9~—®l3

D.R. Horton, Inc.

BY: Morris|Hardwick|Schneider, LLC its
Attorncy in Fact Purusant to Limited Power of
Attorney recorded in Book 10323, Page 199

Anderson Cou South Carolma records.

Chnsty K. Nor
Attorney in Fact

Signed, sealed and delivered in the presence

f:
i £

Pﬁnﬁ\]amc: ‘)@%M h(ﬁdé{ j, A‘{/f—ﬁ
. ~
1ﬁ1<;ss #2 - Print Namc:’—\mg:é@jfwm-

State of South Carolina
County of Greenville

Witness #,

Personally appeared before me the undersigned witness who, being duly sworn says that {s)he saw
within named Grantor by its officer(s) as its act and deed, sign, scal and deliver the within Deed and that (s)he
with other witness whose signaturc appears above witnessed the execution thercof.

NgtaryPublic for Lhc Statc of h Carolma #1 - PAnt Name,
My commission CXplI’CS. é zﬂ é@tf}': 5/_4 2% o §

Swarn t¢ before me this ' ]ay of

[Seal]

RE: 104 Sturbridge Court, Easley, SC 29642

REO #: /

TERESSA HARBIN
Notary Public, South Carolina
My Commission Expires
June 04, 20122

Deed Prepared By:
Morris{Hardwick|Schneider, LLC

REQ_SC SpecialWarrantyDeed{rev).rdw 104 Sturbridge Court, Easley, SC 29642 GRV-130300155S

TANT LD (47252012 rev. 0725013 @ 11:11-AM

1985
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130017943 772972013 Bk: 11041 Fa:

EXHIBIT A

All that certain picce, parcel or lot of real property m Anderson County, South Carolina designated as
the Lot 266 on the Final Plat captioned "Rose Hill- Phase I Section I" dated April 26, 2006 recorded
with the Register of Deeds for Anderson County, South Carolina in Plat Book 1618, Page 10; reference
is made to said plat for a mctes and bounds description of said lot.

Together with rights appurtenant to the Premises created under Declaration of Protective Covenants,
Conditions, and Restrictions for Rosc Hill Subdivision dated July 17, 2006 recorded July 20, 2006 in
Deed Book 7483, Page 49 in the Register of Deeds for Anderson County, South Carolina.

Being a portion of the same property conveyed unto D.R. Horton, Inc. by dced of SCBT, a South
Carolina bank dated 03/07/13, recorded 03/08/13 in Book 10835, Page 127 in the office ofthe ROD for
Anderson County,

Property Address: 104 Sturbridge Court, Easley, SC, 29642
TMS # 213-12-01-058.000

SC_ExhibitA_Deed_PortionofProperty.rdw
Legal Description - Deed GRV-1303001558

00

1986
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State of South Carolina )
County of Greenville

13017943 7/29/2013 Bkt 11041 Fe: (DOLS

AFFIDAVIT
PERSONALLY appeared before me the undersigned, who being duly swom, deposes and says:
1.
2,

I have read the information on this affidavit and I understand such information.

The property being transferred is located at 104 Sturbridge Count, Easley, SC, 29642 bearing Anderson County Tax Map Number
213-12-01-058.000, was transferred by D.R. Horton, Inc. by Morris|Hardwick|Schneider, LLC its Attomey in Fact Purusant to
Limited Power of Attorney recorded in Book 10323, Page 199 Anderson County, South Carolina records to Paul Zitek and Natalie
Zitek on July 25,2013,

Check one of the following: The deed is
@ X subject to the deed recording fee as a transfer {or consideration paid or to be paid in money or money's worth.,

)] subject to the deed recording fee as a transfer between a corporation, a parinership, ot other entity and a stockholder,
partner, or owncer of the entity, or is a transfer to a trust or as a distribution to a trust beneficiary.

(©) exempt from the deed recording fee because (Sce Information section of affidavit):

{If exempt, please skip items 4-7, and go toitem & of this affidavit.)

If exempt under exemption #14 as described in the Information section of this affidavit, did the agent and principal relationship exist at the
time of the original sale and was the purpose of this relationship to purchase realty?

INOD - NOSHIANY - INd 8¢:¢ €2 AON 020¢ - 3114 ATIVIINOYLOFH

Yes No
4. Check one of the following if cither item 3(a) or item 3(b) above has been checked (Sce Information section of this affidavit.):
(a) The fee is computed on the consideration paid or to be paid in money or money's worth in the amount of$290,279.0(}%
(®) The fee is computed on the fair market value of the realty which is z
{c) The fee is computed on the fair markel value of the realty as established for property tax purposes which is
5. Yes Alien or encumbrance existed on the land, tenement , or realty before the transfer and remained on the land,
No tenement. or realty afier the transfer.

If yes, the amount of the outstanding balance of this lien or encumbrance is:
130017943 7/29/2013 039:36:36 AR

Zr6T0VBHO6TOZ#IASYD - Sv3Ad

6. The deed recording fee is computed as follows: FILEDy RECORDED, INDEXED
2 1 ‘g3 N01S Poagasiond
{a) $290.279.00 Place the amount listed in item 4 above here: E‘.;c %},_‘.__,fi Fglﬂ',ml Fggﬂgeeg4 755
b) Place the amount listed in item 5 above here: Lo Feet . 319,55 ) . .
(If no amount is listed, place a zero here.) REGISTER OF DEEDSy ANDERSON C0» SC
Jean Jones
{c) Subtract Line 6(b) from Line 6(a) and place result here;
7. The deed recording fee due is based on an amount listed on Line 6(c) above and the deed recording fec is: $1,074.85
8. As required by Code Section 12-24-70, [ state that | am a responsible person who was connected with the transaction as: Attomey
9. I understand that a person required to fumish this affidavit who wiltfully furnishes a false or fraudulent affidavit is guilty ofa

misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisened not more than one year, or both.

SWORN to before me this 25th day of July, 2013 ‘-/%{
A A1)

Notgry Public For South Carolina Responsible Persén Connected with the Transaction
My Commission Expires: - Christy K. Noll. Attorney

FERESSA HARBIN _ .

Notary Public, South Caroling ]

My Commission Explres A
June 04, 2022

1987
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JUSTIN O’TooLE Lucey, PA

Attorneys at Law

Justin Lucey
Joshua F. Evans

Stephanie D. Drawdy Phone: 843.849.8400 - Fax: 843.849.8406 - www.lucey-law.com

415 Mill Street, Mount Pleasant, SC 29464 Anna S. McCann
Reply to: P.O. Box 806, Mount Pleasant, SC 29465 Lauren M Milton

Sohayla R. Townes

Dabny Lynn Collin H. Fuller

December 11, 2019

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED
D.R. Horton, Inc.

c/o C T Corporation System

2 Office Park Court Suite 103

Columbia, South Carolina 29223

RE:  Rose Hill Subdivision in Anderson County, South Carolina
Notice and Opportunity to Cure Improper Construction Conditions and Resulting
Damages

To Whom It May Concern:

This letter is to notify D.R. Horton, Inc. that Natalie and Paul Zitek as well as other owners of D.R.
Horton homes within the Rose Hill subdivision in Anderson County, South Carolina (“Rose Hill”)
intend to proceed with litigation should D.R. Horton, Inc. fail to cure the following improper
construction conditions and resulting damages existing at their homes within thirty (30) days from
the date of this letter:

1. Brick: Insufficient/improperly installed brick veneer and resulting cracking, separation, water
damage, efflorescence, and cost to repair;

2. Stone: Insufficient/improperly installed stone veneer and resulting loose embedment,
cracking, separation, water damage and cost to repair;

3. Doors: Insufficient/improperly installed front and patio doors, deteriorating trim, resulting
water damage/leakage, and cost to repair;

4. Floors: Insufficient/improperly installed flooring and resulting buckling, cracking, separation,
bumpiness, water damage, and cost to repair;

5. General Wall: Insufficient/improperly installed framing, missing/inadequate insulation at
exterior walls, drywall cracking, increased utility bills, and cost to repair;

6. Roof: Insufficient/improperly installed roofs, deteriorating sheathing and roof decking,
resulting water damage/leakage, blow-offs, and cost to repair;

7. Windows: Insufficient/improperly installed windows, resulting water damage/leakage,
cracking, separation, and cost to repair;

1989
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Notice and Opportunity to Cure
December 11, 2019
Page 2

8.

10.

11.

12.

13.

Vinyl Siding: Insufficient/improperly installed vinyl siding, resulting waviness, water
damage, and cost to repair;

Hardi Siding: Insufficient/improperly installed Hardi siding, resulting cracking, water
damage, efflorescence, and cost to repair;

Concrete/Soil: Insufficiently supported concrete/inadequate soil, resulting cracking, water
damage, and cost to repair;

Grading/Drainage: Insufficient/improperly installed grading and/or drainage, resulting water
damage, ponding, unevenness, landscaping difficulties, and cost to repair;

MEP: Inadequate free air space, improper duct work, insufficient insulation in attics,
plumbing/HVAC leaks, insufficient PEX piping, non-galvanized piping, holes in roof
sheathing at plumbing penetrations, inadequate outlets, insufficient amperage, power surges,
and resulting cracking, water damage/leakage, cost to repair, and increased utility bills; and

Poor Work: Sloppy workmanship throughout Rose Hill homes and resulting cost to repair.

Time is of the essence and extensions will not be granted. Thereafter, the Rose Hill homeowners
will proceed with serving litigation. Please contact us directly if you have any questions or
concerns regarding this Notice and Opportunity to Cure.

Sincerely,

Dabny Lynn
Sohayla Townes

DL/dI

1990
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OFFICIAL USE

Certified Mail Fee

zxtra Services & Fees (check box, add fee as appropriate)

[ Return Receipt (hardcopy)

[J Retum Receipt {electronic) $ Postmark
] Certified Mall Restricted Delivery ~ $ Here
[ Adutt Signature Required $

[ Aduit Signature Restricted Detivery -§

Postage
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Complete items 1, 2, and 3.

Print your name and address on the reverse
so that we can return the card to you.

Attach this card to the back of the mailpiece,
or on the front if space permits.

1. Article Addressed to:
DR Hocbon [T e

o CT Gorpordan sl
S R Pk lad Sie 103
Colunbia, SC 87923

111

9590 9402 4502 8278 0951 54

2. Article Number (Transfer from service label)

A. Signature
O Agent
X Para Johnson [ 'Addresses
B. Recelved by (Printed Name) C. e elivery
Paw t’

D. Is delivery address different from item 12 [ Yes
If YES, enter delivery address below: yNo

3. Service Type 1 Priority Mail Express®
O3 Adult Signature [ Registered Mail™
1 Adult Signature Restricted Delivery 01 Registered Mail Restricted i
7 Certified Mail® Delivery
Certified Mail Restricted Delivery ‘¥Return Receipt for
O Collect on Delivery Merchandise

O Gollect on Delivery Restricted Delivery LI Signature Confirmation™
[ Signature Confirmation

»017 1450 DOD2 3749 3128 N Restrioted Delivery P e

+ PS Form 3811, July 2015 PSN 7530-02-000-9053

i

Domestic Return Receipt

1992

Z6T0Y0dI6TOZ#ASYD - SYITd NOWINOD - NOSHIANY - INd 8¢2:¢ €2 AON 0¢0¢ - d31d ATIVIINOYLO3 13



ELECTRONICALLY FILED - 2020 Nov 23 2:28 PM - ANDERSON - COMMON PLEAS - CASE#2019CP0401942

EXHIBIT D

1993



Via E-mail and First Class Mail
Dabny Lynn, Esquire

Lucey Law Firm

415 Mill Street

Mount Pleasant, South Carolina

Re: Owner:
Subdivision:

Location:

Dear Ms. Lynn:

This firm represents D.R. Horton, Inc., (“DR Horton). We are in receipt of your letter,
dated December 11, 2019, (the “Letter”’) and have been asked to assist DR Horton in responding.
The Letter states that Mr. and Mrs. Zitek, along with other owners in the Rose Hill subdivision
(“Rose Hill”), are currently experiencing issues with their respective homes. We are notifying you
of DR Horton’s intent to inspect the Zitek’s home, along with all other homes referred to in this

letter.

We are available to inspect the home(s) on the following dates: January 8", January 9%,
January 10%, and January 14%. If you are unavailable on all of these dates, please contact us
immediately so that we can find a more suitable date.

We are also requesting clarification as to the Letter as certain items we believe were not

KENTSON DITNTFY & CRAWRORD T E,r“

A TTOIRNTEY S AT LAE‘W
(@)
e

KEVEN K. KE}??QN

Peg
THOMAS E. DU'DLEJI,”III
JOHN T. CRAWFORDHJR.
clicing Avtorne Y 1 ;.r__ ma
BRIAN A. AUTRY

O
F. JAMES WARMS)TH

o

January 3, 2020 | | MaRc A BinLdlR.

VIRGIL K; THOMPSO®, IlI

Natalie and Paul Zitek, et al.
Rose Hill
Powdersville, South Carolina

Z6T070dI6TOC#ASYD - SYITd NOININOD - NOSHIANY - INd 8¢:¢ €C AéN

sufficiently provided. To conduct a proper inspection of the home(s) and offer cures, DR Horton

requires the following clarifications.

(1) Please provide a list of homes within Rose Hill that you are stating have construction
defects. This list should include the address of the home, name of the homeowner(s),
and date of purchase. DR Horton needs to know the homes prior to inspection so that
it may review any records pertinent to the home(s). We understand that this list may be
added to over the course of this matter. We would ask for you to supplement the list

704 East McBee Avenue = Greenville, South CamM 29601
Phone 864.242.4899 -« Fax 864.242.4844

1320 Main Street, Suite 300 » Columbia, South Carolina 29201
Page 1 of 2 Phone 803.605.5271

2346 Wisteria Drive =~ Suite 220 = Snellville, Georgia 30078
Phone 770.513.6400 = Fax 17@@145.3259



and allow DR Horton to inspect the newly-added homes as they become known.

(2) When providing the list of homes, please list which issues are currently present at each
home along with a general location for the issue. For example, to the extent flooring
issue is identified, please list the room where the issue is located. We understand that
these issues may be supplemented in the future as they become known. Likewise, we
would request an opportunity to inspect the supplemented issues as they become
known.

(3) Please provide clarification as to the issues at the home(s). The Letter is vague as to the
improper conditions currently in the home(s). For instance, #1 mentions water damage
to the brick veneer and separation. Knowing the location of these defects will greatly
assist and expedite the process of possibly furnishing a proper repair. Not knowing the
location means that a stated defect on your list could be accidentally overlooked. We
understand that not all issues may be known at this time, but DR Horton is trying to be
as thorough and efficient when conducting these inspections.

(4) Please clarify that you are representing all of the homeowners listed in response to
subsection (1), or, if known, whether the owners have retained separate counsel for this
matter. We are currently under the assumption that you are representing all the
homeowners and want to make sure that all future correspondence is directed to the

correct firm.

(5) Also, please let us know if any investigations have occurred and if the corresponding
reports have been furnished. A report of the home(s) inspected would greatly expedite
this process during our inspection of the Zitek home and any other similarly situated
home located within Rose Hill.

Please let us know your availability for the inspection at your earliest convenience. Should
you have any comments, questions, or concerns, please do not hesitate to contact me by email at
crawford conlaw.com or by phone at 864-242-4899. I look forward to meeting you at the
inspection and working with you to resolve these issues.

Very truly yours,

KENISO , Y & CRAWFORD, LLC

Joh T. Crawford

Page 2 of 2

1995
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JUSTIN O’TooLE Lucey, PA

Attorneys at Law

Justin Lucey
Joshua F. Evans

Stephanie D. Drawdy Phone: 843.849.8400 - Fax: 843.849.8406 - www.lucey-law.com

415 Mill Street, Mount Pleasant, SC 29464 Anna S. McCann
Reply to: P.O. Box 806, Mount Pleasant, SC 29465 Lauren M Milton

Sohayla R. Townes

Dabny Lynn Collin H. Fuller

James L. Floyd, 111

January 6, 2020

VIA E-MAIL AND U.S. MAIL
John T. Crawford, Esquire

Kyle D. McGann, Esquire
Kenison Dudley & Crawford, LLC
1122 Barnwell Street

Columbia, SC 29201
crawford@conlaw.com
mcgann@conlaw.com

RE: Rose Hill Subdivision
Reply to D.R. Horton’s January 3, 2020 Response About its Opportunity to Cure

Kyle and John,

Thank you for confirming your representation of D.R. Horton and responding to the Notice and
Opportunity to Cure (“Notice”) letter about Rose Hill.

Regarding the scheduling of inspections, it will take some time to contact the homeowners and
coordinate dates that work for them; and, before this can happen, we will need to confirm an
inspection protocol with you. Assuming you envision a one hour non-destructive inspection of
each home, please let us know if you have a continuous three day period available during the last
week of January.

Further responding to your clients’ requests, we represent a number of Rose Hill homeowners and
a proposed class of similar Rose Hill homeowners whose homes were built by D.R. Horton. It is
our clients’ belief that each of these homes contain similar construction defects and, the defects
listed in the Notice are the applicable defects. There are some obvious differences, e.g., if a
particular home does not have brick cladding, no brick deficiency is claimed.

It appears that you want a list of the individual clients who have retained us to date. We will contact
these homeowners and ask for their consent to disclose their name and address.

We are not aware of any homeowner who has retained separate counsel for this matter and no
expert reports have been published to date. Expert reports will be provided according to the
scheduling order eventually entered in this case.

As to your other requests for further information regarding investigations, etc., we will be happy
to consider it. The homeowners will require the exchange of information be mutual. In this regard,
please make available for our copying or scanning:

1997

Z6T0Y0dI6TOZ#ASYD - SYITd NOWINOD - NOSHIANY - INd 8¢2:¢ €2 AON 0¢0¢ - d31d ATIVIINOYLO3 13



Reply to Response for Opportunity to Cure
January 6, 2020
Page 2

1) A complete copy of the Rose Hill construction documents and electronically stored
information, including all plans, drawings, permits, invoices, purchase orders, change
orders, submittals, instructions, recommendations, certifications, meeting minutes, work-
logs, model information/diagrams, marketing materials, and other documents relating in
any way to the Rose Hill residences;

2) A complete copy of all warranty/repair/work requests relating to the Rose Hill residences;
and

3) A complete copy of your client’s commercial general liability, umbrella, and excess
insurance policies in effect for the last five years, together with the insurance information
on each framing, cladding, fenestration, and HVAC subcontractor employed on this job
and the fenestration manufacturers and suppliers.

We look forward to working with you and receiving your response.
Best regards,

Dabny Lynn
Sohayla Townes

DL/dI

1998
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11/12/2020 Lucey Law Firm Mail - RE: Rose Hill/Service of Summons and Complaint

J103713

Annette Mixson <amixson@lucey-law.com

RE: Rose Hill//Service of Summons and Complaint
1 message

Kyle McGann <mcgann@conlaw.com> Wed, Jan 8, 2020 at 1:05 P
To: Dabny Lynn <dlynn@lucey-law.com>, John Crawford <crawford@conlaw.com>

Cc: Kelly Nix <nix@conlaw.com>, Shelley Morgan <morgan@conlaw.com>, Sohayla Townes <stownes@)]ucey-law.com>,
Annette Mixson <amixson@lucey-law.com>

Hey Dabny,

Unfortunately, we are unable to accept as their policy does not allow us to do so. Otherwise, we would. You will still need
to go ahead and serve the registered agent for DR Horton in this matter. That being said, we are happy to continue
working with you on this matter and getting the inspection done with.

As to the inspection, given the length of inspection, the last week of January won’t be possible. We will need to schedule
this for Mid-February. If you could please provide us with some dates as to this inspection, we can try to get that on all of
our calendars so we can get this show on the road.

Given you all's comments about the 120 days, we’d be fine seeing if we can go ahead and agree to an extension of time
to serve DR Horton until we can get these inspections done. If served before then, we would likely need to file a motion
and go the route of staying the case until the inspections and whatnot are all completed.

Feel free to give us a ring as needed. Thanks!
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This email contains information that may be confidential and/or privileged. If you are not the intended recipient, or
the employee or agent authorized to receive for the intended recipient, you may not copy, disclose or use any contents
in this email. If you have received this email in error, please immediately notify the sender at Kenison, Dudley &
Crawford, LLC by replying to this email and delete the original and reply emails. Thank you.

From: Dabny Lynn <dlynn@lucey-law.com>
Sent: Wednesday, January 8, 2020 12:12 PM
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11/12/2020 Lucey Law Firm Mail - RE: Rose Hill/Service of Summons and Complaint

To: Kyle McGann <mcgann@conlaw.com>; John Crawford <crawford@conlaw.com>

Cc: Kelly Nix <nix@conlaw.com>; Shelley Morgan <morgan@conlaw.com>; Sohayla Townes <stownes@]ucey-
law.com>; Annette Mixson <amixson@Iucey-law.com>

Subject: Rose Hill//Service of Summons and Complaint

Kyle and John,

With the number of homes and homeowners to coordinate in Rose Hill, it looks like we will not be able to get the
inspections done within 120 days of when the Summons and Complaint filed; and, therefore, we need to proceed with
service upon D.R. Horton.

Please confirm that you will accept service of the Summons and Complaint on behalf of D.R. Horton by Friday, January
10, 2019.

Thank you,

Dabny Lynn

JUSTIN O'TOOLE LUCEY, P.A.
415 Mill Street

P.O. Box 806

Mt. Pleasant, South Carolina 29464
Telephone: (843) 849-8400

Fax: (843) 849-8406
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill/Service of Summons and Complaint

J103713

Annette Mixson <amixson@lucey-law.com

Re: Rose Hill//Service of Summons and Complaint
1 message

Dabny Lynn <dlynn@lucey-law.com> Thu, Jan 16, 2020 at 11:06 A
To: Kyle McGann <mcgann@conlaw.com>
Cc: John Crawford <crawford@conlaw.com>, Kelly Nix <nix@conlaw.com>, Shelley Morgan <morgan@conlaw.com>,
Sohayla Townes <stownes@lucey-law.com>, Annette Mixson <amixson@]lucey-law.com>

Kyle,

Agreed.

Thank you,

On Tue, Jan 14, 2020 at 4:07 PM Kyle McGann <mcgann@conlaw.com> wrote:

Dabny,

Hope your travels back to South Carolina went smoothly.

DR Horton was served with the Complaint. As previously discussed, we are seeking an indefinite extension so we can
get these homes inspected in lieu of us filing a Mtn to Stay the case until such time. Let us know if this is agreeable.

Thanks,
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This email contains information that may be confidential and/or privileged. If you are not the intended recipient, or
the employee or agent authorized to receive for the intended recipient, you may not copy, disclose or use any
contents in this email. If you have received this email in error, please immediately notify the sender at Kenison,
Dudley & Crawford, LLC by replying to this email and delete the original and reply emails. Thank you.

From: Dabny Lynn <dlynn@lucey-law.com>

Sent: Thursday, January 9, 2020 8:44 AM

To: Kyle McGann <mcgann@conlaw.com>

Cc: John Crawford <crawford@conlaw.com>; Kelly Nix <nix@conlaw.com>; Shelley Morgan <morgan@conlaw.com>;

https://mail.google.com/mail/u/0?ik=2e7fd84926&view=pt&search=all&permthid=thread-f%3A1655181099025966381%7Cmsg-f%3A16559015736660... _1/6
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill/Service of Summons and Complaint

Sohayla Townes <stownes@lucey-law.com>; Annette Mixson <amixson@lucey-law.com>
Subject: Re: Rose Hill//Service of Summons and Complaint

Kyle,

Thanks. We have no issues going that route. Will let you know once the Summons and Complaint is served.

Thanks again,

On Wed, Jan 8, 2020 at 1:42 PM Kyle McGann <mcgann@conlaw.com> wrote:

Hey Dabny,

Thanks for chatting with me quickly this afternoon. As mentioned, seems better to just go ahead and serve D.R.
Horton as | do not know if we could technically extent the 120 days. Should be an easy process for serving.

Double check me on this, but the Secretary of State is showing:
C T CORPORATION SYSTEM
2 Office Park Court Suite 103

Columbia, South Carolina 29223

As we mentioned, once the complaint is served, you and | spoke about getting an extension until we get these
inspections and whatnot done with. This way we aren’t under the gun and do not need to file a Motion to Stay. Let us
know if you have any issues with going that route.

Enjoy the game this weekend!
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Thanks
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill//Service of Summons and Complaint

This email contains information that may be confidential and/or privileged. If you are not the intended recipient,
or the employee or agent authorized to receive for the intended recipient, you may not copy, disclose or use any
contents in this email. If you have received this email in error, please immediately notify the sender at Kenison,
Dudley & Crawford, LLC by replying to this email and delete the original and reply emails. Thank you.

From: Dabny Lynn <dlynn@lucey-law.com>

Sent: Wednesday, January 8, 2020 1:23 PM

To: Kyle McGann <mcgann@conlaw.com>

Cc: John Crawford <crawford@conlaw.com>; Kelly Nix <nix@conlaw.com>; Shelley Morgan
<morgan@conlaw.com>; Sohayla Townes <stownes@lucey-law.com>; Annette Mixson <amixson@lucey-law.com>
Subject: Re: Rose Hill//Service of Summons and Complaint

Thanks Kyle.

| am heading out of town for a few days, but will circle back with you regarding the extension by next week if not
sooner. Thank you for the offer.

On Wed, Jan 8, 2020 at 1:05 PM Kyle McGann <mcgann@conlaw.com> wrote:

Hey Dabny,

Unfortunately, we are unable to accept as their policy does not allow us to do so. Otherwise, we would. You will
still need to go ahead and serve the registered agent for DR Horton in this matter. That being said, we are happy
to continue working with you on this matter and getting the inspection done with.

As to the inspection, given the length of inspection, the last week of January won’t be possible. We will need to
schedule this for Mid-February. If you could please provide us with some dates as to this inspection, we can try to
get that on all of our calendars so we can get this show on the road.
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Given you all's comments about the 120 days, we’d be fine seeing if we can go ahead and agree to an extension
of time to serve DR Horton until we can get these inspections done. If served before then, we would likely need to
file a motion and go the route of staying the case until the inspections and whatnot are all completed.

Feel free to give us a ring as needed. Thanks!
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill//Service of Summons and Complaint

This email contains information that may be confidential and/or privileged. If you are not the intended
recipient, or the employee or agent authorized to receive for the intended recipient, you may not copy, disclose
or use any contents in this email. If you have received this email in error, please immediately notify the sender
at Kenison, Dudley & Crawford, LLC by replying to this email and delete the original and reply emails. Thank
you.

From: Dabny Lynn <dlynn@lucey-law.com>

Sent: Wednesday, January 8, 2020 12:12 PM

To: Kyle McGann <mcgann@conlaw.com>; John Crawford <crawford@conlaw.com>

Cc: Kelly Nix <nix@conlaw.com>; Shelley Morgan <morgan@conlaw.com>; Sohayla Townes <stownes@|ucey-
law.com>; Annette Mixson <amixson@lucey-law.com>

Subject: Rose Hill//Service of Summons and Complaint

Kyle and John,

With the number of homes and homeowners to coordinate in Rose Hill, it looks like we will not be able to get the
inspections done within 120 days of when the Summons and Complaint filed; and, therefore, we need to proceed
with service upon D.R. Horton.

Please confirm that you will accept service of the Summons and Complaint on behalf of D.R. Horton by Friday,
January 10, 2019.
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Thank you,

Dabny Lynn

JUSTIN O'TOOLE LUCEY, P.A.
415 Mill Street

P.O. Box 806

Mt. Pleasant, South Carolina 29464
Telephone: (843) 849-8400

Fax: (843) 849-8406
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill/Service of Summons and Complaint

Dabny Lynn

JUSTIN O'TOOLE LUCEY, P.A.
415 Mill Street

P.O. Box 806

Mt. Pleasant, South Carolina 29464
Telephone: (843) 849-8400

Fax: (843) 849-8406

Dabny Lynn
JUSTIN O'TOOLE LUCEY, P.A.
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415 Mill Street

P.O. Box 806

Mt. Pleasant, South Carolina 29464
Telephone: (843) 849-8400

Fax: (843) 849-8406

Dabny Lynn

https://mail.google.com/mail/u/0?ik=2e7fd84926&view=pt&search=all&permthid=thread-f%3A1655181099025966381%7Cmsg-f%3A16559015736660... _5/6
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11/12/2020 Lucey Law Firm Mail - Re: Rose Hill//Service of Summons and Complaint

JUSTIN O'TOOLE LUCEY, PA.
415 Mill Street

P.O. Box 806

Mt. Pleasant, South Carolina 29464
Telephone: (843) 849-8400

Fax: (843) 849-8406

|o_final resized.jpg
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JUSTIN O’TooLE Lucey, PA

Attorneys at Law

415 Mill Street, Mount Pleasant, SC 29464
Reply to: P.O. Box 806, Mount Pleasant, SC 29465
Phone: 843.849.8400 - Fax: 843.849.8406 - www.lucey-law.com

Justin Lucey

Joshua F. Evans
Stephanie D. Drawdy
Dabny Lynn

January 28, 2020

VIA E-MAIL AND U.S. MAIL
John T. Crawford, Esquire

Kyle D. McGann, Esquire
Kenison Dudley & Crawford, LLC
1122 Barnwell Street

Columbia, SC 29201
crawford@conlaw.com
mcgann@conlaw.com

RE:  Rose Hill Subdivision
D.R. Horton’s Opportunity to Inspect Rose Hill

Kyle and John,

Anna S. McCann
Lauren M. Milton
Sohayla R. Townes
Collin H. Fuller

The individual homeowners we currently represent, and their corresponding addresses are:

Matt Davis — 306 Amesbury

Delbert & Kathryn Cornwell — 314 Amesbury
Lisa & Ernest Butler — 106 Berwick
Mitchell Todd — 120 Berwick

Carla McAlister —123 Berwick

Thomas Raines — 125 Berwick

Shaquille Lawson — 200 Buxton

Sharon & David Galloway — 201 Buxton
Krista & Maria Bofill — 204 Buxton

10. John & Victoria Tracey — 206 Buxton

11. Blair & Jolanda Johnstone — 207 Buxton
12. Donna & Don Bastian — 1 Chatham

13. Joshua & Christel Price — 3 Chatham

14. Mark Kruger — 6 Duxbury

15. Nick Dalton — 8 Duxbury

16. David Snider — 10 Duxbury

17. Madeline Smith — 20 Duxbury

18. Mike White — 5 Harwick

19. Gare