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ISSUES ON APPEAL  

1. Whether the circuit court erred in denying Pacifica’s motion to compel Plaintiffs’ claims 
to arbitration where Pacifica provided uncontroverted evidence of the full text of the 
Arbitration Agreement contained in the Residence and Services Agreement executed by 
Plaintiffs’ attorney-in-fact Karen Ward?   
 

STATEMENT OF THE CASE 

This appeal arises from a putative class action related to air conditioning outages at Pacifica 

Senior Living Skylyn (“Pacifica” or “the Facility”).  (R. 7-20).  Plaintiffs Eugene and Ruth 

Villanova resided in independent living apartments at the Facility and brought this action through 

their attorney-in-fact, Karen Ward, on behalf of themselves and a putative class of other residents.  

The chief allegation is that air conditioning outages in July of 2021 were caused by Pacifica’s 

failure to properly maintain the facility.  (R. 16-17).  

In December 2019, Ms. Ward executed Pacifica’s standard Residence and Services 

Agreement on behalf of Plaintiffs (“the Residence and Services Agreement” or “the Agreement”), 

and Plaintiffs moved into Pacifica.  (R. 38-61).  The Agreement outlines the terms and conditions 

governing Plaintiffs’ residence at Pacifica, including an Arbitration Agreement.  (Id.).  In 

connection with this litigation, Pacifica searched for and located a copy of the Agreement executed 

by Ms. Ward on behalf of Plaintiffs.  (Id.).  The Agreement includes the following provision above 

paragraph twelve:  

required by court order.  Each party shall bear its own costs and fees 
in connection with the arbitration, unless otherwise provided by law.  
You may withdraw your agreement to arbitrate within thirty (30) 
days after signing this Agreement by giving written notice of your 
withdrawal to the Community.  After termination of the Agreement, 
this arbitration clause shall remain in effect for the resolution of all 
claims and disputes that are unresolved as of that date.  In the event 
that any part of this arbitration clause is determined to be 
unenforceable, the remaining portions of the clause shall remain 
valid and shall be enforced by the parties.  The parties shall select 
an arbitrator in accordance with the Federal Arbitration Act.  If the 
Federal Arbitration Act does not permit arbitration in accordance 
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with this clause, then the matter shall be arbitrated in accordance 
with State law.  
 
By signing below, you warrant this Arbitration Agreement has 
been explained to you, that you understand its significance, that 
you voluntarily agree to be bound by it, and that you understand 
that agreeing to arbitration is not a condition of admission to the 
Community. 
 

(R. 42) (emphasis added) (this portion of the Agreement is hereafter referred to as the “Arbitration 

Agreement”).  Ms. Ward’s signature immediately followed.  (Id.).  The Agreement is missing the 

page immediately preceding the above Arbitration Agreement.  

 Pacifica moved to compel Plaintiffs’ claims to arbitration pursuant to the Arbitration 

Agreement within the Residence and Services Agreement.  (R. 27-28).  Although Pacifica did not 

locate a complete copy of the Agreement, Pacifica submitted an affidavit from Debra Kimbrell, 

the Business Office Director for Pacifica, testifying to the language of the full Arbitration 

Agreement included in all of Pacifica’s Residence and Services Agreements at the time Plaintiffs 

moved into the Facility.  (R. 62-63).  As more fully explained in Ms. Kimbrell’s affidavit, the 

Agreement is missing the page preceding Ms. Ward’s signature, which is labeled subparagraph 

eleven and titled “Arbitration”.  (R. 63, 68)    As is evident from the complete Arbitration 

Agreement attached to Ms. Kimbrell’s affidavit, the scope of the signed arbitration clause is broad 

– the parties agreed to binding arbitration of “any and all claims and disputes arising from or related 

to this Agreement or your residency, care or services at the Community, whether made against the 

Community or any other individual or entity, including, without limitation, personal injury or 

wrongful death claims”.  (R. 101-102).  

On April 1, 2022, Pacifica filed a Motion to Dismiss pursuant to Rule 12(b)(1) and Rule 

12(b)(6), SCRCP, or in the alternative, to Stay and Compel Arbitration.  (R. 27-28).  Following a 

hearing, the circuit court denied the Motion to Compel Arbitration on July 13, 2022.  (R. 1-3).  
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Plaintiffs did not dispute that Ms. Ward signed the Agreement containing the Arbitration 

Agreement; instead, Plaintiffs asserted that Pacifica’s failure to produce a full copy of the 

Arbitration Agreement precluded arbitration in this case.  (R. 123-125; 140).  The circuit court 

concluded that, because Pacifica did not “produce a copy of an executed contract containing the 

full arbitration agreement,” Pacifica could not make the necessary showing that the right to a jury 

trial was waived.  (R. 2).   

Pacifica filed a timely Motion to Reconsider pursuant to Rule 59(e), SCRCP, and sought 

clarification concerning the basis of the court’s ruling given the undisputed fact that Plaintiffs’ 

lawful attorney-in-fact signed the Arbitration Agreement.  (R. 126-129).  Specifically, Pacifica 

asked the court to clarify whether it found that Pacifica was legally precluded from supplying 

certain terms of the Agreement by extrinsic evidence, or whether it found that the specific evidence 

presented by Pacifica in this case was insufficient to supply the missing terms.  (Id.).  The circuit 

court denied the Motion to Reconsider without clarifying the basis for its ruling beyond reiterating 

that a complete copy of the Agreement had not been produced.  (R. 5).  This appeal timely 

followed. 

STANDARD OF REVIEW 

A trial court’s determination concerning arbitrability is subject to de novo review.  See 

Johnson v. Heritage Healthcare Estill, LLC, 416 S.C. 508, 512, 788 S.E.2d 216, 218 (2016).  

Nevertheless, a trial court's factual findings will not be reversed on appeal if any evidence 

reasonably supports the findings.  Thornton v. Trident Med. Ctr., L.L.C., 357 S.C. 91, 94, 592 

S.E.2d 50, 51 (Ct. App. 2003).  Issues of law, however, are reviewed without any particular 

deference to the trial court.  See e.g. Duke Energy Corp. v. S.C. Dep’t of Revenue, 415 S.C. 351, 

782 S.E.2d 590 (2016). 
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ARGUMENT  

I. The circuit court erred in denying Pacifica’s Motion to Compel Arbitration.  

The clear language of the Agreement, considered with the uncontroverted affidavit 

testimony of Pacifica Business Office Director Deb Kimbrell, yields only one conclusion: the 

Agreement included a valid Arbitration Agreement at the time it was signed by Plaintiffs’ 

attorney-in-fact.  The circuit court erred in concluding that Pacifica did not make the necessary 

showing that Plaintiffs agreed to arbitration merely because Pacifica could not produce a complete 

copy of the 2019 Residence and Services Agreement at the time Plaintiffs filed their lawsuit in 

2021.   

The circuit court’s Order denying Pacifica’s Motion to Compel Arbitration necessarily 

rested on one of two premises: (a) that a party may not refer to extrinsic evidence to supply a 

missing term in an arbitration agreement as a matter of law; or (b) that a party may refer to extrinsic 

evidence to supply a missing term, but the uncontroverted affidavit testimony and supporting 

documentation submitted by Pacifica was insufficient to do so in this case.   

Neither the Plaintiffs nor the circuit court cited any authority that precludes consideration 

of extrinsic evidence, such as Ms. Kimbrell’s affidavit testimony, to supply the missing portion of 

the Arbitration Agreement.  Pacifica submitted credible and uncontroverted evidence concerning 

the terms of the missing portion of the Arbitration Agreement.  Thus, the circuit court erred in 

disregarding the uncontroverted evidence of the terms of the full Arbitration Agreement, and 

Pacifica respectfully requests this Court reverse the circuit court and compel arbitration pursuant 

to the Arbitration Agreement.   
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A. Pacifica proved the terms of the Arbitration Agreement by affidavit testimony.  

 In determining whether parties agreed to submit a particular dispute to arbitration, “the 

court should apply ‘ordinary state-law principles that govern the formation of contracts.’”  Johnson 

v. Circuit City Stores, 148 F.3d 373, 377 (4th Cir.1998) (quoting First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920 (1995)); see also Arrants v. Buck, 130 F.3d 636, 640 

(4th Cir.1997) (“Courts decide whether there is an agreement to arbitrate according to common law 

principles of contract law.”).  Under South Carolina law, a court ordinarily is not allowed to 

consider extrinsic, or parol, evidence related to the meaning of contractual terms where the written 

contract appears to express the whole agreement of the parties.  See Columbia East Associates v. 

Bi-Lo, Inc., 299 S.C. 515, 520, 386 S.E.2d 259, 261 (Ct. App. 1989).  However, “where a contract 

is silent as to a particular matter, and ambiguity thereby arises, parol evidence may be admitted to 

supply the deficiency and establish the true intent.”  Id.  In cases where “the writings laid down 

show upon their face an incompleteness, then that which makes them complete may be shown by 

parol [evidence].”  Midland Timber Co. v. Furman, 111 S.C. 287, 289-90, 97 S.E. 831, 831 (1919).     

The missing page in the Agreement creates an ambiguity as to the intention of the parties 

because, while it is clear the Agreement contained an Arbitration Agreement, the Agreement does 

not contain the provision in its entirety.  (R. 42).  In an effort to clarify this ambiguity, Pacifica 

submitted affidavit testimony with its Motion to Compel Arbitration demonstrating that the 

Arbitration Agreement included, inter alia, the following language:  

By signing below, you agree that any and all claims and disputes 
arising from or related to this Agreement or your residency, care or 
services at the Community, whether made against the Community 
or any other individual or entity, including, without limitation, 
personal injury or wrongful death claims, shall be resolved by 
submission to neutral, binding arbitration in accordance with the 
Federal Arbitration Act; except that any claim or dispute involving 
unlawful detainer proceedings (eviction) or any claims that can be 
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brought in small claims court shall not be subject to arbitration 
unless both parties agree to arbitrate such proceedings.  

(R. 63; 101-102).  Ms. Kimbrell further testified that Pacifica used the same arbitration clause in 

each of its Residence and Services Agreements at the time Plaintiffs were admitted to the facility. 

(R. 62-63).   

The circuit court erred in concluding that a missing page of the Agreement precludes 

compelling arbitration in this case.  (R. 2).  Plaintiffs have not disputed the authenticity of the 

Agreement produced by Pacifica with its Motion to Compel Arbitration and have not denied that 

Ms. Ward separately signed the Arbitration Agreement in connection with the Villanovas’ 

admission to the Facility.  (R. 140).  Likewise, Plaintiffs did not challenge the substance or 

admissibility of Ms. Kimbrell’s affidavit testimony.  Plaintiffs have not presented any generally 

applicable contract defenses to the Agreement or criticisms of the terms of the Arbitration 

Agreement as supplied by Ms. Kimbrell’s affidavit, and they did not present any authority 

suggesting the court could not properly consider such evidence to supply the missing terms of the 

Arbitration Agreement.   

 Even though Pacifica produced a copy of the Agreement that includes Ms. Ward’s 

signature immediately below the language acknowledging that Ms. Ward understood and agreed 

to the Arbitration Agreement, Plaintiffs contend that they should not be bound to arbitration 

because Pacifica is missing a page of the Agreement.  In short, Plaintiffs seek to avoid their 

contractual obligations because Pacifica misplaced a page of the Agreement.   

The fact that there are missing pages to the Agreement is of no import in analyzing whether 

to compel arbitration because the missing terms are easily supplied through an objective method. 

“[W]here it is clear from the language of an agreement that the parties intended to be bound and 

there exists an objective method for supplying a missing term, the court should endeavor to hold 
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the parties to their bargain.”  166 Mamaroneck Ave. Corp. v. 151 E. Post Rd. Corp., 78 N.Y.2d 88, 

91, 575 N.E.2d 104, 106 (1991) (citing 1 Williston, Contracts § 46, at 152–153 (3d ed.)).  See also 

12 Williston on Contracts § 34:3 (4th ed.) (“Any doubt concerning the terms of an agreement or 

to supply missing terms in an otherwise valid agreement may be resolved in light of any relevant 

course of dealing, usage of trade, or course of performance.”) (citing Rossi v. University of Utah, 

2021 UT 43, 496 P.3d 105 (Utah 2021)).   These authorities are in accord with South Carolina law.   

See e.g. Columbia East Associates, 299 S.C. at 520, 386 S.E.2d at 261 (explaining when it is 

appropriate to refer to extrinsic evidence in interpreting a contract); Frewil, LLC v. Price, 411 S.C. 

525, 531, 769 S.E.2d 250, 253 (Ct. App. 2015) (permitting parol evidence where written contract 

contained an ambiguity); Figgie Int'l, Inc. v. Destileria Serralles, Inc., 190 F.3d 252, 254 (4th Cir. 

1999) (applying South Carolina law to conclude that usage of trade, established via affidavit, could 

supply terms of sale where a manufacturer lost the original sales agreement). 

Here, the affidavit of Debra Kimbrell establishes the terms of the Arbitration Agreement 

through an objective method of comparison to other Residence and Services Agreements signed 

during the same general time frame.  (R. 62-63).  The arbitration provision in each of the 

agreements is identical, and the portion of the Arbitration Agreement contained in the Agreement 

signed by Ms. Ward matches those other agreements word for word.  (R. 68; 101-102).  The circuit 

court erred in disregarding this uncontroverted evidence and failed to give effect to the true and 

complete intent of the parties to the Agreement.  In so doing, the court effectively placed an 

arbitration clause on unequal footing with contracts generally, in violation of a well-established 

principle in the arbitration setting.  See Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 

S.E.2d 360, 364 (2001).  This point can be illustrated with a simple example.  Assume, for example, 

that the same parties had a disagreement concerning the monthly rent for the Villanovas’ apartment 
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and the only copy of the parties’ agreement was illegible with respect to the rent amount.  It is 

inconceivable that the court would refuse to consider evidence presented by Pacifica as to its 

standard rent amount during the time frame when the admission occurred, supported by affidavit 

testimony and Residence and Services Agreements entered with other residents during that same 

period.  Yet here the circuit court erroneously disregarded credible, unchallenged evidence 

concerning the missing terms of the Arbitration Agreement.     

Plaintiffs’ only challenge to Ms. Kimbrell’s affidavit testimony is that the affidavit does not 

say that Ms. Ward was presented with the full Arbitration Agreement at the time she executed the 

Agreement.  (R. 123-124; 140-141).  However, Ms. Kimbrell did testify that, based on her 

investigation, “the only reasonable inference” is that the complete Arbitration Agreement was 

included when Ms. Ward signed the Agreement because Ms. Ward acknowledged as much when 

she separately signed the Arbitration Agreement.  (R. 63).  Ms. Ward is presumed to have read and 

understood the consequences of the Arbitration Agreement by virtue of her signature after the 

following language:  “By signing below, you warrant that this Arbitration Agreement has been 

explained to you, that you understand its significance, that you voluntarily agree to be bound by 

it, and that you understand that agreeing to arbitration is not a condition of admission to the 

Community.”  (R. 68). 

“A person who signs a contract or other written document cannot avoid the effect of the 

document by claiming he did not read it. . . . Every contracting party owes a duty to the other party 

to the contract and to the public to learn the contents of a document before he signs it.” Regions 

Bank v. Schmauch, 354 S.C. 648, 663, 582 S.E.2d 432, 440 (Ct. App. 2003).  Ms. Ward 

acknowledged that the Agreement included an Arbitration Agreement and that she read and 

understood the significance of the provision.  Thus, to ascertain the true intent of the parties to the 
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Agreement, this Court must consider the uncontroverted affidavit testimony of Ms. Kimbrell in 

relation to the missing portion of the Arbitration Agreement.1   

B. The terms of the Arbitration Agreement constitute a valid, binding arbitration
provision that encompasses Plaintiffs’ claims in this suit.

The Arbitration Agreement that was contained in the Residence and Services Agreement 

covers all the parties to this action and all the claims asserted in the Complaint.  The arbitration 

provision is broadly written to encompass and apply to “any and all claims and disputes arising 

from or related to this Agreement or your residency, care or services at the Community. . . .”  This 

language plainly covers all causes of action asserted in the Complaint, all of which arise from the 

Villanovas’ residence at Pacifica.2 

The policy of the United States and of South Carolina is to favor arbitration of disputes. 

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001).  “[U]nless the 

court can say with positive assurance that the arbitration clause is not susceptible to an 

interpretation that covers the dispute, arbitration should be ordered.”  Zabinski, 346 S.C. at 597, 

553 S.E.2d at 119 (citing S.C. Pub. Serv. Auth. v. Great W Coal, 312 S.C. 559, 564, 437 S.E.2d 22, 

25 (1993)).  Moreover, “A clause which provides for arbitration of all disputes ‘arising out of or 

relating to’ the contract is construed broadly.”  Landers v. FDIC, 402 S.C. 100, 109, 739 S.E.2d 

209, 213 (2013).  As explained by the South Carolina Supreme Court in Landers, 

Both the Fourth Circuit Court of Appeals and this Court have held 
that the sweeping language of broad arbitration clauses applies to 

1 Neither of the circuit court’s Orders appear to reach a factual conclusion as to the weight of Ms. Kimbrell’s affidavit 
testimony.  Therefore, Pacifica submits this Court is permitted to review this factual issue de novo.  
2 The application of the Federal Arbitration Act has not been challenged in this case and was not addressed by the 
circuit court, so a full discussion of the issue is not included in this brief.  However, Pacifica included a thorough 
explanation for why the FAA applies in this case in its memorandum in support of Pacifica’s motion to compel 
arbitration.  (R. 31-35).  See Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 381, 759 S.E.2d 727, 732 
(2014) (finding nursing home residency agreement implicated interstate commerce because, inter alia, defendant was 
“contractually required to provide meals and medical supplies, which are instrumentalities of interstate commerce” 
and noting “many—if not all—federal and state courts have held that nursing home residency contracts similar to the 
one at issue here implicate interstate commerce and the FAA.”).  
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disputes in which a significant relationship exists between the 
asserted claims and the contract in which the arbitration clause is 
contained. Thus, the scope of the clause does not limit arbitration to 
the literal interpretation or performance of the contract but 
embraces every dispute between the parties having a   significant 
relationship to the contract. 

402 S.C. at 109-10, 739 S.E.2d at 214 (internal citations omitted) (emphasis added).  Stated 

differently, an agreement to arbitrate will be enforced unless a party, in signing the agreement to 

arbitrate, could not possibly have been agreeing to arbitrate claims arising from wholly unexpected 

tortious conduct.  Aiken v. World Fin. Corp., 373 S.C. 144,151,644 S.E.2d 705, 709 (2007).  Any 

doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. 

Zabinski, 346 S.C. at 597, 553 S.E.2d at 110. See also Landers, 402 S.C. at 109, 739 S.E.2d at 214 

(“The heavy presumption of arbitrability requires that when the scope of the arbitration clause is 

open to question, a court must decide the question in favor of arbitration.”) (internal citations 

omitted).  A dispute related to utilities and maintenance of the Pacifica facility falls squarely within 

the category of disputes that are subject to mandatory arbitration pursuant to the Arbitration 

Agreement in the Residence and Services Agreement.   

Additionally, as the Plaintiffs’ attorney-in-fact, Ms. Ward clearly had authority to enter into 

the Agreement, including the agreement to arbitrate all claims relating to the Plaintiffs’ residence 

at Pacifica.  See Kindred Nursing Centers Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1429, 197 L. Ed. 

2d 806 (2017) (reversing state law frustrating Federal Arbitration Act’s purpose where agreement 

to arbitrate was within scope of power of attorney in nursing home context).  Importantly, Plaintiffs 

have not challenged Ms. Ward’s capacity to agree to the Arbitration Agreement on their behalf.  

Thus, Plaintiffs are compelled to arbitrate their claims in this case pursuant to the valid and binding 

Arbitration Agreement contained in the Residence and Services Agreement.  

App. 014



11 

CONCLUSION 

For the foregoing reasons, Pacifica requests this Court reverse the circuit court and stay 

this lawsuit in favor of arbitration or remand the case to the circuit court with instructions to compel 

the lawsuit to arbitration.3  

Respectfully submitted, 

HEDRICK GARDNER KINCHELOE & GAROFALO LLP 

s/Paul E. Allen, Jr. 
Jonathan G. Roquemore (SC Bar No. 68274) 
Joshua D. Shaw (SC Bar No. 77835) 
Paul E. Allen, Jr. (SC Bar No.: 104062) 
Hedrick Gardner Kincheloe & Garofalo LLP 
1230 Main Street, Suite 325 
Columbia, SC 29201 

Attorneys for Appellants 

3 Because the Arbitration Agreement does not expressly approve of class arbitration, only the Villanovas’ claims can 
be compelled to arbitration, not the putative class action claims.   See Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 
559 U.S. 662, 684, 130 S. Ct. 1758, 1775 (2010) (“[A] party may not be compelled under the FAA to submit to class 
arbitration unless there is a contractual basis for concluding that the party agreed to do so.”).       
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STATEMENT OF ISSUES ON APPEAL

I. Whether the circuit court correctly denied Pacifica’s Motion to Compel Plaintiffs’ claims
to arbitrate where Pacifica could not produce the complete arbitration agreement executed
by Plaintiffs’ attorney-in-fact, Karen Ward.

STATEMENT OF THE CASE
    

This appeal arises from a putative class action relating to air conditioning outages

at Pacifica Senior Living Skylyn (“Pacifica”).  (R. p. 13.).

The Plaintiffs, who were independent living residents of Pacifica, brought this

action through their attorney-in-fact, Karen Ward, on behalf of themselves and a putative class of

other residents.  The chief complaint is that there was a complete air conditioning outage

beginning in July of 2021 which lasted sixty (60) consecutive days caused by Pacifica’s failure to

properly maintain the facility.  (R. p. 13).  As a result, temperatures routinely exceeded one

hundred (100) degrees at Pacifica.

In December of 2019, Ms. Ward executed Pacifica’s Residence and Services

Agreement on behalf of the Plaintiffs.  (R. pp. 38-54).  The Agreement intended to outline the

terms and conditions governing Plaintiffs’ residence at Pacifica, including an arbitration

agreement.  (R. pp. 38-54).  The arbitration agreement signed by Ms. Ward omitted much of the

key language of the Agreement including, but not limited to, the following:  

You give up your constitutional right to have any
such dispute decided in a court of law before a
jury, and instead accept the use of arbitration.

Pacifica moved to compel Plaintiffs’ claims to arbitration pursuant to a purported

arbitration agreement which did not include this essential language necessary for a valid 
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arbitration agreement.  (R. pp. 38-54).  Pacifica attempted to demonstrate what should have been

in the arbitration agreement but what in fact was omitted.  On April 1, 2022, Pacifica filed a

Motion to Dismiss pursuant to Rule 12(b)(1) and Rule 12(b)(6), SCRCP, or in the alternative, to

Stay and Compel Arbitration.  (R. pp. 27-28).  

Following the hearing, the circuit court denied the Motion to Compel Arbitration

on July 13, 2022.  (R. p. 2).  In pertinent part, Judge Keesley’s Order states as follows:

The ability to avail oneself of access to the courts to
resolve disputes is a fundamental constitutional
right, and the court finds that the defendants have
not made the necessary showing that this right was
waived.  Since the defendants are unable to produce
a copy of an executed contract containing the full
arbitration agreement and have no evidence that
plaintiffs are responsible in any way for the full
documents being unavailable, the motion is
respectfully denied.

Pacifica filed a timely motion to reconsider pursuant to Rule 59(e), SCRCP.  The

circuit court denied the motion to reconsider reiterating that a complete copy of the agreement

had not been produced.  (R. p. 5).  This appeal followed.

STANDARD OF REVIEW

A trial court’s determination concerning arbitrability is subject to de novo review. 

See, Johnson v. Heritage Healthcare Estill, LLC, 416 S.C. 508, 512, 788 S.E.2d 216, 218 (2016). 

Nevertheless a trial court’s factual findings will not be reversed on appeal if any evidence

reasonably supports the findings.  Thornton v. Trident Med. Ctr., L.L.C., 357 S.C. 91, 94, 592

S.E.2d 50, 51 (Ct.App. 2003).
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ARGUMENT

I. The circuit court correctly denied the Motion of Pacifica to Compel Arbitration.

The arbitration agreement contained within the Residence and Services

Agreement executed by Ms. Ward did not include critical language including exactly what rights

the executing party would be giving up including, but not limited to the following:

You give up your constitutional right to have any
such dispute decided in a court of law before a
jury, and instead accept the use of arbitration.

The missing arbitration agreement is purportedly controlled by the FAA which

requires that an arbitration clause is separate from the contract in which it is imbedded and the

issue of its validity is distinct from its substantive validity of the contract as a whole.  Since a

separate contract does not exist within the body of the Residence Agreement but simply some

references to an arbitration agreement, there is in fact no agreement to arbitrate in the contract at

issue in this case.

South Carolina law requires that in order to have a valid and enforceable contract,

there must be a meeting of minds between the parties with regard to all of the essential and

material terms of the agreement.  Grant v. Magnolia Manor-Greenwood, Inc., 383 S.C. 125, 678

S.E.2d 435 (2009), citing Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The parties cannot be said to have had a meeting of the minds on matters which

are indefinite, vague, uncertain, and even incomprehensible.  Vague expressions or indefiniteness

and uncertainty as to any of the essential terms of the agreement have been held to prevent the

creation of an enforceable contract.  Reed v. Boykin, 282 S.C. 614, 320 S.E.2d 68 (Ct. App.

1984).  Here, the matter of waiving Plaintiff’s right to a jury trial is worse than indefinite or
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vague, it is completely absent from the contract.  Without showing that the full terms of an

arbitration agreement and jury trial waiver were in the executed contract, Pacifica cannot prove

an agreement to arbitrate existed.  See Simmons v. Benson Hyundai, LLC, 438 S.C. 1, 6, 881 S.E.

2d 646, 648 (Ct. App. 2022) (“Our first step, then, is to decide whether [the parties] formed an

agreement to arbitrate.  If we conclude they did not, the first step would also be the last because

the FAA cannot make parties arbitrate when they have not agreed to do so.”).

II. The Defendants have been unable to make the necessary showing that Plaintiffs 
waived their right to a jury trial.

Finally, an agreement that omits material terms may be determined to be

unenforceable for indefiniteness.  A contract leaving material terms open for future agreement is

void for indefiniteness.  Ellis v. Taylor, 316 S.C. 245, 249, 449 S.E.2d 487, 489 (1984).

Defendant bears the burden for proving both the arbitration clause contains all

material provisions and that it describes them in definite terms.  Allegro, Inc. v. Scully, 418 S.C.

24, 791 S.E.2d 140 (2016).   Defendants argue that they are entitled to introduce parol evidence

by way of the Affidavit testimony of Debra Kimbrell who was the business office director of

Pacifica.  (R. pp. 62-63).  In her Affidavit, Ms. Kimbrell admits that after a diligent search she

was unable to locate a copy of the Residence and Services Agreement for the Plaintiffs which

contained the language necessary to form a valid arbitration agreement.  (R. p. 62).  In her

Affidavit, Ms. Kimbrell further states that she investigated the Residence and Services

Agreement which were used during the time frame that the Plaintiffs would have signed the

Agreement and a copy of an exemplar of that agreement was attached to her Affidavit. (R. pp.

88-121) .  Nothing in Ms. Kimbrell’s Affidavit in any way establishes that the complete
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arbitration agreement was part of the document signed by Karen Ward on behalf of the Plaintiffs,

and she acknowledges that a page containing a portion of the arbitration agreement is omitted

from the document signed by Ms. Ward.  (R. p. 63).  The portion which was omitted reads as

follows:

11.   ARBITRATION

By signing below, you agree that any and all claims
and disputes arising from or related to this
Agreement or your residency, care or services at the
Community, whether made against the Community
or any other individual or entity, including, without
limitation, personal injury or wrongful death claims,
shall be resolved by submission to neutral, binding
arbitration in accordance with the Federal
Arbitration Act; except that any claim of dispute
involving unlawful detainer proceedings (eviction)
or any claims that can be brought in small claims
court shall not be subject to arbitration unless both
parties agree to arbitrate such proceedings.  If
someone other than the resident signs this
arbitration clause, he/she understands and agrees
that he/she is agreeing to arbitrate on behalf of the
resident and on behalf of him/herself as an
individual.  You give up your constitutional right
to have any such dispute decided in a court of
law before a jury, and instead accept the use of
arbitration.  The arbitration shall be conducted in
Spartanburg, South Carolina by a mutually agreed
upon single neutral arbitrator.  In reaching a
decision, the arbitrator shall prepare a written
decision that includes findings of fact, the reasons
underlying the decision, and conclusions of law. 
The parties agree not to disclose the existence,
content, or results of the arbitration without the
prior written consent of the parties, unless
disclosure is

From reading the omitted portion, it is clear that the Plaintiffs were never advised
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that they were giving up their constitutional right to having the dispute decided in a court of law

before a jury.  The omitted portion also includes other important facts to establish an arbitration

agreement that were never before Ms. Ward when she signed the Residence and Services

Agreement.

There is no parol evidence in this case.  Karen Ward was never presented with the

language set forth above, and therefore, it is a misnomer to claim that such language is in fact

parol evidence.  

The Defendants also claim the policy of South Carolina is to favor arbitration in

other disputes citing a 2001 decision in that regard.  Zabinski v. Bright Acres Assocs., 346 S.C.

580, 596, 553 S.E.2d 110, 118 (2001).  Later South Carolina cases have found just the opposite. 

The Simmons’ court in a March 2022 opinion followed the language of Prima Paint in stating:

The Federal Arbitration Act (FAA), 9 USC 1,
et.seq. ( 2018) commands that arbitration
agreements be treated the same as all other contracts
- no more, no less.  Simmons v. Benson Hyundai,
LLC, 438 S.C. 1, 4, 881 S.E.2d 646 (Ct. App.
2022).   See also, Prima Paint Corp. v. Flood &
Conklin Mfg. Co., 388 U.S. 395 404, n. 12. (1967).

In the present case, however, there is no complete arbitration agreement, and no

explanation that there was an expectation that the Plaintiffs would be waiving their constitutional

right to a jury trial.  Under these circumstances where there is no contract to arbitrate, the lower

court correctly denied the motion to compel arbitration.

CONCLUSION

For the foregoing reasons, Plaintiffs request this Court to affirm the circuit court

and remand this case to circuit court.
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Respectfully submitted,
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/s/ Patrick E. Knie
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mitch@mitchsladelaw.com

Attorneys for Respondents
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IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
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parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

The plaintiffs are residents of an elder care facility operated by the defendants which
has accommodations that range from independent living to more intensive levels of
care. A July 2021 failure of the HVAC system at the complex is alleged to have
subjected the residents to temperatures around 100 degrees Fahrenheit for
approximately two months. The issue is whether the plaintiffs can be compelled to
submit this dispute to binding arbitration based on a contract. The problem is that neither
the defendants nor the plaintiffs have a complete copy of the contract, so that sections
related to the executed documents containing the full arbitration agreement are not in
existence. It is unknown whether the complete version of the contract was executed,
which is a distinct possibility. The defendants have produced a well-written and carefully
researched brief in support of their motion, as well as affidavits which purport to show
what the missing pages would have contained. The ability to avail oneself of access to
the courts to resolve disputes is a fundamental constitutional right, and the court finds
that the defendants have not made the necessary showing that this right was waived.
Since the defendants are unable to produce a copy of an executed contract containing
the full arbitration agreement and have no evidence that the plaintiffs are responsible in
any way for the full documents being unavailable, the motion is respectfully denied.
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The defendants filed a timely motion to reconsider an order dated July 13, 2022, which denied their motion to dismiss under Rules
12(b)(1) and 12(b)(6), SCRCP. The court alters and amends its prior order to reflect that it was not the court's intention to make a
finding on the ultimate issue of the existence of a complete version of the contract that purportedly requires arbitration, nor was
the order intended to foreclose the ability to raise the issue of arbitration following discovery. The court denies the defendants'
challenge to the ruling that the motion for dismissal or to stay the lawsuit should have been denied at the preliminary stages of this
litigation. This order is issued based on the court's finding that further briefing or argument is unnecessary. However, if either party
files an objection to the procedure of deciding without oral argument or briefing within 10 days from the date of this order , briefing
will be permitted under Rule 59(f), SCRCP. Please see page 2.
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Through oversight, the reconsideration motion was not noted by the court on its matters
under advisement list. The prior ruling hinged on the assertion that neither party was
able to produce a full copy of the contract that contained the purported arbitration
clause. The defendants challenge the overall ruling denying dismissal or staying the
case to allow for arbitration, but also maintain that the court should clarify statements
about the non-existence of a complete copy and rulings that seem to foreclose raising
the issue at a later stage following discovery on the existence of a binding contract
requiring arbitration. The body of the prior order is modified, as follows:

"The plaintiffs are residents of an elder care facility operated by the defendants which
has accommodations that range from independent living to more intensive levels of
care. A July 2021 failure of the HVAC system at the complex is alleged to have
subjected the residents to temperatures around 100 degrees Fahrenheit for
approximately two months. The issue is whether the plaintiffs can be compelled to
submit this dispute to binding arbitration based on a contract. The problem is that neither
the defendants nor the plaintiffs were able to produce a complete copy of the contract at
the hearing. It is unknown whether the complete version of the contract was executed,
which is a distinct possibility. The defendants have produced a well-written and carefully
researched brief in support of their motion, as well as affidavits which purport to show
what the missing pages would have contained. The ability to avail oneself of access to
the courts to resolve disputes is a fundamental constitutional right, and the court finds
that the defendants have not made the necessary showing that this right was waived.
Since the defendants are unable to produce a copy of an executed contract containing
the full arbitration agreement at this time and have no evidence at this point that the
plaintiffs are responsible in any way for the full documents being unavailable, the motion
is respectfully denied. This ruling is being made prior to discovery, and nothing
contained herein prevents the plaintiff from raising the issues contained in its motion
following discovery.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS' ANSWER 

 

 

 Defendants, Pacifica Skylyn, LLC d/b/a Pacifica Senior Living Skylyn and Matthew 

Arledge (“Defendants”), answer Plaintiffs’ Complaint as follows: 

FOR A FIRST DEFENSE 

1. The allegations of paragraph 1 are admitted, upon information and belief. 

2. Answering paragraphs 2 and 3, it is admitted that Eugene W. Villanova and Ruth 

L. Villanova are residents in independent living at Pacifica Senior Living Skylyn in Spartanburg 

County. 

3. Answering paragraph 4, it is admitted that Pacific Skylyn, LLC is a South 

Carolina limited liability company that owns and operates Pacifica Senior Living Skylyn in 

Spartanburg, South Carolina. 
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4. Answering paragraph 5, it is admitted that Matthew Arledge is and was in July 

2021 the executive director of and licensed administrator for the Pacifica Senior Living Skylyn 

campus. 

5. Answering paragraph 6, it is admitted that there were two HVAC outages 

impacting certain areas of Pacifica Senior Living Skylyn in the month of July 2021 and that these 

outages resulted in times where there were elevated temperatures inside certain areas of the 

Pacifica Senior Living Skylyn campus.  The remaining allegations of paragraph 6 are denied. 

6. Answering paragraph 7, it is admitted that Pacifica Senior Living Skylyn offers 

several living options, including assisted living, and that the assisted living areas have air 

conditioning.  The Villanovas were not residents in assisted living. 

7. Answering paragraph 8, it is admitted that there were two HVAC outages 

impacting certain areas of Pacifica Senior Living Skylyn in the month of July 2021 and that these 

outages resulted in times where there were elevated temperatures inside certain areas of the 

Pacifica Senior Living Skylyn campus.  The remaining allegations of paragraph 8 are denied. 

8. Answering paragraph 9, it is admitted that some individuals decided to stay with 

relatives at times during the HVAC outages referenced above. 

9. The allegations of paragraphs 10, 11, including all subparts as to both Defendants, 

and 12 are denied. 

10. Paragraphs 13 and 14 are pleading devices to which no response is required.  To 

the extent a response is required, these allegations are denied. 

11. The allegations of paragraphs 15, 16, 17, 18, 19 and 20 are denied. 

12. Defendants deny Plaintiffs are entitled to any of the relief requested in their 

prayer for relief. 
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13. Defendants deny any allegations of the Complaint not specifically admitted 

above. 

FOR A SECOND DEFENSE 

14. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, the factual allegations in 

Plaintiffs’ Complaint give rise to a disputed matter that the parties have agreed by contract to 

resolve through binding arbitration and thus the Court lacks subject matter jurisdiction over 

Plaintiffs’ claims, which should be dismissed or stayed and referred for arbitration, pursuant to 

Rule 12(b)(1), SCRCP, and pursuant to the contract between the parties. 

FOR A THIRD DEFENSE 

15. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, it fails to state facts, in whole or 

in part, upon which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), 

SCRCP. 

FOR A FOURTH DEFENSE 

16. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Defendants plead any and all 

applicable defenses to punitive damages, including but not limited to the following: 

(a) the provisions of S.C. Code Ann. §§15-32-520 and -530 concerning various aspects of 

punitive damages, including but not limited to the applicable cap; and 

(b) an award of punitive damages would violate the 5th, 6th, and 14th Amendments to the 

United States Constitution and Article One, Section 3 of the South Carolina Constitution. 
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FOR A FIFTH DEFENSE 

17. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, it fails to state a claim for class 

relief under the dictates of Rule 23, SCRCP.  

FOR A SIXTH DEFENSE 

18. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Plaintiffs do not possess the 

same interest and have not suffered the same injury as putative class members and are not 

members of the class they purport to represent; therefore, class action status should be denied.  

FOR A SEVENTH DEFENSE 

19. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, class action status is 

inappropriate and should be denied because joinder is not impracticable for those residents who 

suffered a cognizable injury, if any.  

FOR AN EIGHTH DEFENSE 

20. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, the amount in controversy does 

not exceed one hundred dollars for each member of the class; therefore, class action status should 

be denied.  

FOR A NINTH DEFENSE 

21. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, class action status is 

inappropriate and should be denied because named Plaintiffs and unnamed putative class 

members entered into an arbitration agreement evidencing an intent and agreement to resolve 
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disputes through bi-lateral binding arbitration rather than through a class action or class 

arbitration.  

FOR A TENTH DEFENSE 

22. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, there are not sufficient questions 

of law or fact common to the alleged putative class for the action to be maintained as a class 

action. 

FOR AN ELEVENTH DEFENSE 

23. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, to the extent the Complaint 

attempts to set forth a claim for personal injury, individual questions of law and fact predominate 

and class certification is inappropriate.  

FOR A TWELFTH DEFENSE 

24. FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Defendants have 

asserted that the dispute set forth in the Complaint is subject to binding arbitration and therefore 

that the Plaintiffs’ individual claims should be referred to arbitration, resulting in this action 

being dismissed or stayed.  To the extent that this action is not dismissed or stayed, Defendants 

expressly reserve the right to demand a jury trial and further reserve the right to assert additional 

defenses and do not waive any additional or further defenses as may be revealed by additional 

information that may be acquired during the course of discovery or otherwise in this action. 

WHEREFORE, having fully and truly answered Plaintiffs’ Complaint, Defendants pray 

that it be dismissed, that class certification be denied, that they recover their costs, and for such 

other and further relief as this Court deems just and proper. 

(SIGNATURE BLOCK ON FOLLOWING PAGE) 
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HEDRICK GARDNER KINCHELOE & GAROFALO LLP 

By:       s/Jonathan G. Roquemore 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com 

 
       Attorneys for Defendants 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MOTION TO DISMISS 
PURSUANT TO RULES 12(B)(1) AND 

12(B)(6), SCRCP, OR IN THE 
ALTERNATIVE TO STAY AND 

COMPEL ARBITRATION 
 

 

 Defendants, by and through counsel, hereby move, pursuant to Rules 12(b)(1) and 

12(b)(6), SCRCP, and the Federal Arbitration Act, 9 U.S.C. §§ 1 through 16, that Plaintiffs’ 

Complaint in this action be dismissed, or in the alternative, that this action be stayed and referred 

to binding arbitration.  The basis for this Motion is that the factual allegations in Plaintiffs’ 

Complaint give rise to a disputed matter that the parties have agreed by contract to resolve 

through binding arbitration.  Specifically, Eugene W. Villanova’s and Ruth L. Villanova’s 

attorney in fact, Karen Ward, signed an agreement at the time Mr. and Mrs. Villanova became 

residents at Pacifica Senior Living Skylyn in which it was agreed that all claims pertaining to 

Mr. and Mrs. Villanova’s residency would be resolved through binding arbitration.  Therefore, 

the Court lacks subject matter jurisdiction over Plaintiffs’ claims and Plaintiffs’ Complaint fails 

to state facts sufficient to constitute a cause of action and thus should be dismissed.  As an 

alternative remedy, this action should be stayed and the claims asserted herein should be referred 
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to arbitration.  This Motion is based on the applicable law and rules of procedure, the contract 

between the parties, and a memorandum of law to be submitted prior to hearing. 

HEDRICK GARDNER KINCHELOE & GAROFALO LLP 

By:       s/Jonathan G. Roquemore 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com 

 
       Attorneys for Defendants 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MEMORANDUM OF 
LAW IN SUPPORT OF MOTION TO 

COMPEL ARBITRATION  
 

 

Defendants submit this memorandum of law in support of their motion to dismiss, or in 

the alternative, to stay and compel arbitration of Plaintiffs’ claims. 

INTRODUCTION 

Eugene and Ruth Villanova (“Villanovas”) are residents of an independent living 

apartment on the campus of Pacifica Senior Living Skylyn (“Pacifica”).  They complain of air 

conditioning outages in July 2021 at the Pacifica property resulting in excessive temperatures.  

They have brought this action through their attorney-in-fact, Karen Ward, on behalf of 

themselves and a putative class of other residents, alleging negligence, recklessness, and/or 

willful conduct on the part of Pacifica and its administrator in relation to the air conditioning 

outages.  All allegations stem from the Villanovas’ residence in independent living at Pacifica. 

Karen Ward is the Villanovas’ duly appointed an authorized attorney-in-fact, (Compl. ¶ 

1), and signed the Residence and Care Agreement (“the Agreement”) that governed the terms of 
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Villanovas’ residency at Pacifica.  (Portions of Agreement attached as Ex. A.)   At this time, 

Pacifica has not located a complete copy of the Agreement, but as explained in the 

accompanying affidavit of Debra Kimbrell, Pacifica is in possession of the page wherein Ms. 

Ward signed the arbitration clause within the Agreement.  (Ex. B, Aff. of D. Kimbrell, ¶ 5.)  As 

more fully explained in the accompanying affidavit, Pacifica’s copy of the Agreement is missing 

the page preceding Ms. Ward’s signature, which is labeled subparagraph 11and titled 

“Arbitration”.  (Ex. B at ¶ 6.)    As is evident from the complete arbitration clause attached to 

Ms. Kimbrell’s affidavit, the scope of the signed arbitration clause is broad – the parties agreed 

to binding arbitration of “any and all claims and disputes arising from or related to this 

Agreement or your residency, care or services at the Community, whether made against the 

Community or any other individual or entity, including, without limitation, personal injury or 

wrongful death claims”.  (Ex. B.) 

Based on the agreement of the parties to arbitrate all claims between them and the strong 

state and federal policies favoring enforcement of arbitration agreements, Defendants submit the 

instant dispute should be resolved by binding arbitration in accordance with the procedures 

outlined in the Agreement’s arbitration clause.  Defendants, therefore, filed the instant motion 

seeking dismissal of Plaintiff’s claims for lack of subject matter jurisdiction and for failure to 

state facts sufficient to constitute a cause of action, or in the alternative, seeking an order 

compelling arbitration of each and every claim asserted by Plaintiff and dismissing or staying the 

lawsuit pending binding arbitration. 

LEGAL STANDARDS, ARGUMENT, AND ANALYSIS 
 
Absent agreement by the parties to the contrary, the question of arbitrability of a claim is 

an issue for the court.  Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 

(2001).  Arbitration of Plaintiff’s claims is mandated by the Federal Arbitration Act (“FAA”).  
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The FAA provides as follows: 

A written provision in . . . a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy thereafter arising out of 
such contract . . . shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revocation of any contract. 
9 U.S.C.A. § 2. Generally, a party seeking to compel arbitration under the 
FAA must establish the following four elements: (1) the existence of a 
dispute between the parties; (2) a written agreement that includes an 
arbitration provision which purports to cover the dispute; (3) the 
Relationship of the transaction, which is evidenced by the  Agreement, to 
interstate or foreign commerce; and (4) the failure of, neglect or refusal of 
the [other party] to arbitrate the dispute. 
 

Whiteside v. Te/tech Corp., 940 F.2d 99, 102 (4th Cir. 1991); McCutcheon v. THI, 2011 U.S. 

Dist. Lexis 144288 (D.S.C. 2011).  As addressed herein, these four elements are all established 

by the nature and terms of the Agreement, and the dispute as set forth in the pleadings filed in 

this action.  Thus, the FAA is applicable and the arbitration provision in the Agreement is 

deemed “valid, enforceable and irrevocable” under the FAA. 

Because the arbitration provision is valid and enforceable, the instant case should be 

dismissed or stayed pending arbitration pursuant to the FAA.  9 U.S.C. §3. 

I. THE ARBITRATION CLAUSE IS VALID AND ENFORCEABLE UNDER THE 
FAA. 
  

a. The Agreement was signed by Ward, who was authorized to enter into the 
Agreement, including the arbitration clause. 

 
The Complaint identifies Karen Ward as the attorney-in-fact for the Villanovas, and there 

is no dispute that Karen Ward signed the arbitration clause within the Agreement.  The fact that 

there are missing pages to the Agreement is of no import in analyzing whether to compel 

arbitration because the missing terms are easily supplied through an objective method.  “[W]here 

it is clear from the language of an agreement that the parties intended to be bound and there 

exists an objective method for supplying a missing term, the court should endeavor to hold the 

parties to their bargain.”  166 Mamaroneck Ave. Corp. v. 151 E. Post Rd. Corp., 78 N.Y.2d 88, 
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91, 575 N.E.2d 104, 106 (1991)(citing 1 Williston, Contracts § 46, at 152–153 [3d ed]).  See also 

12 Williston on Contracts § 34:3 (4th ed.)(“Any doubt concerning the terms of an agreement or 

to supply missing terms in an otherwise valid agreement may be resolved in light of any relevant 

course of dealing, usage of trade, or course of performance.”)(citing Rossi v. University of Utah, 

2021 UT 43, 496 P.3d 105, 395 Ed. Law Rep. 838 (Utah 2021)).   Here, the affidavit of Debra 

Kimbrell establishes the terms of the arbitration clause through an objective method of 

comparison to other Residence and Care Agreements signed during the same general time frame.  

(Ex. B at ¶ 6.)  The arbitration clause in each of the agreements is identical, and the portion of 

the arbitration clause contained in the signed Villanova agreement matches those agreements 

word for word.  (Ex. B.)  

As the Villanova’s attorney-in-fact, Ms. Ward clearly had authority to enter into the 

Agreement, including agreeing to arbitrate claims relating to the Agreement or the residence of 

the Villanovas.  See Kindred Nursing Centers Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1429, 197 L. 

Ed. 2d 806 (2017) (reversing state law frustrating Federal Arbitration Act’s purpose where 

agreement to arbitrate was within scope of power of attorney in nursing home context); 

Arredondo v. SNH SE Ashley River Tenant, LLC, No. 2017-001298, 2019 WL 3814725, at *2 

(Ct. App. 2019) (“[A] power of attorney does not need to explicitly refer to arbitration in order to 

grant the agent authority to execute an arbitration agreement as long as the powers granted are 

broad enough to include such an act.”). 

The arbitration clause is a provision in a written contract that was validly entered into by 

the Villanovas’ agent and should be enforced. Therefore, the arbitration clause is deemed valid 

and enforceable under federal law.  9 U.S.C.A. § 2. 

b. The Arbitration Agreement at issue evidences a transaction 
involving interstate commerce.  
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Arbitration should be compelled under the FAA.  Consistent with the FAA and the trend 

towards more liberal enforcement of arbitration agreements, South Carolina courts have 

consistently enforced arbitration agreements pursuant to the FAA, even where those agreements 

did not conform to the rigid requirements of the SCUAA.  See, e.g., Episcopal Housing Corp. v. 

Federal Ins. Co., 269 S.C. 631, 239 S.E.2d  47 (1977); Soil Remediation Co. v. Nu-Way Envtl. 

Inc., 323 S.C. 454, 476 S.E.2d 149 (1996); Munoz v. Greentree Fin. Corp., 343 S.C. 531,542 

S.E.2d 360 (2001).  

Since the United States Supreme Court announced the expansive interpretation of the 

scope and reach of the FAA in Southland Corp. v. Keating, 465 U.S. 1 (1984), the South 

Carolina Supreme Court has recognized that 

[b]eginning in the mid-1980's, the United States Supreme Court, 
interpreting the FAA, essentially "federalized" the law of arbitration by 
expanding the reach of the FAA to the full breadth of the Commerce 
Clause. The federal policy favoring arbitration, as expressed in the FAA, 
is now binding even in state courts and supersedes inconsistent state law 
and statutes which invalidate arbitration agreements. The basic purpose of 
the FAA is to overcome state courts' refusal to enforce arbitration 
agreements. 
 

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 591-92, 553 S.E.2d 110, 115 (2001). 

Following these principles, an arbitration provision is valid and enforceable under the 

FAA if the provision is contained in “a contract evidencing a transaction involving commerce.”  

9 U.S.C.A. § 2; Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 273 (1995).  In 

Dobson, the Court clarified the correct interpretation of the phrase “evidencing a transaction” 

and specifically rejected any argument that the phrase requires a contract to evidence “on its 

face” a transaction involving interstate commerce.  Thus, the Dobson court determined that the 

question is not whether the contract itself evidences a transaction involving interstate commerce, 

but whether the transaction underlying the contract does.  513 U.S. at 273. See also Cape Romain 

Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 123, 747 S.E.2d 461, 465 n.5 (2013) (overruling 
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Timms v. Greene, 310 S.C. 469,427 S.E.2d 642 (1993) “to the extent it determined the FAA did 

not apply because the contract on its face failed to demonstrate that the parties contemplated an 

interstate transaction”). 

The Dobson Court also defined the appropriate scope of the FAA by broadly interpreting 

the phrase “involving commerce” as the equivalent of “affecting commerce,” thereby reaching 

the fullest contours of Congress’ Commerce Clause powers.  Id. at 277.  The South Carolina 

Supreme Court has cited Dobson for this very proposition and elaborated as follows:  “Under the 

reach of the Commerce Clause, ‘Congress has authority to regulate (1) the use of the channels of 

interstate commerce, (2) the instrumentalities of interstate commerce, or persons or things in 

interstate commerce ... and (3) those activities having a substantial relation to interstate 

commerce.’”  Cape Romain Contrs., Inc., 405 S.C. at 125, 747 S.E.2d at 464 (quoting United 

States v. Gould, 568 F.3d 459, 470 (4th Cir. 2009)).  Furthermore, “Congress’[s] Commerce 

Clause power ‘may be exercised in individual cases without showing any effect upon interstate 

commerce’ if in the aggregate the economic activity in question would represent 'a general 

practice ... subject to federal control.’” Citizens Bank v. Alababco, Inc., 539 U.S. 52, 56-57 

(2003) (quoting Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 236, 68 

S. Ct. 996, 92 L. Ed. 1328 (1948)). 

Under this standard, there can be no question the Agreement in question evidences a 

transaction involving interstate commerce.  Providing admission and services in the context of 

independent living on the campus of a senior living facility implicates interstate commerce.  For 

example, the Agreement at issue required the provision of meals to Villanovas, in addition to 

utilities such as cable television and electricity, services that unquestionably involve interstate 

contracts.  See Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 381, 759 S.E.2d 

727, 732 (2014) (finding nursing home residency agreement implicated interstate commerce 
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because, inter alia, defendant was “contractually required to provide meals and medical supplies, 

which are instrumentalities of interstate commerce” and noting “many—if not all—federal and 

state courts have held that nursing home residency contracts similar to the one at issue here 

implicate interstate commerce and the FAA.”). Consequently, the Agreement evidences a 

transaction involving interstate commerce, and the arbitration clause contained therein is 

enforceable pursuant to the FAA. 

II. THE PARTIES AGREED TO SUBMIT ALL DISPUTES TO BINDING 
ARBITRATION.  
 
The arbitration clause in the Agreement covers all of the parties to this action and all of 

the claims asserted in the Complaint.  The arbitration provision is broadly written to encompass 

and apply to “any and all claims and disputes arising from or related to this Agreement or your 

residency, care or services at the Community, . . .”.  This language plainly covers all causes of 

action asserted in the Complaint, all of which arise from the residency and services provided to 

the Villanovas while they were residents at Pacifica. 

The policy of the United States and of South Carolina is to favor arbitration of disputes. 

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001).  “[U]nless the 

court can say with positive assurance that the arbitration clause is not susceptible to an 

interpretation that covers the dispute, arbitration should be ordered.”  Zabinski, 346 S.C. at 597, 

553 S.E.2d at 119 (citing S.C. Pub. Serv. Auth. v. Great W Coal, 312 S.C. 559, 564, 437 S.E.2d 

22, 25 (1993)).  Moreover, “A clause which provides for arbitration of all disputes ‘arising out of 

or relating to’ the contract is construed broadly.”  Landers v. FDIC, 402 S.C. 100, 109, 739 

S.E.2d 209, 213 (2013).  As explained by the South Carolina Supreme Court in Landers, 

Both the Fourth Circuit Court of Appeals and this Court have held that the 
sweeping language of broad arbitration clauses applies to disputes in 
which a significant relationship exists between the asserted claims and the 
contract in which the arbitration clause is contained. Thus, the scope of the 
clause does not limit arbitration to the literal interpretation or performance 
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of the contract, but embraces every dispute between the parties having 
a   significant relationship to the contract. 
 

402 S.C. at 109-10, 739 S.E.2d at 214 (internal citations omitted)(emphasis added).  Stated 

differently, an agreement to arbitrate will be enforced unless a party, in signing the agreement to 

arbitrate, could not possibly have been agreeing to arbitrate claims arising from wholly 

unexpected tortious conduct.  Aiken v. World Fin. Corp., 373 S.C. 144,151,644 S.E.2d 705, 709 

(2007).  Any doubts concerning the scope of arbitrable issues should be resolved in favor of 

arbitration. Zabinski, 346 S.C. at 597, 553 S.E.2d at 110. See also Landers, 402 S.C. at 109, 739 

S.E.2d at 214 (“The heavy presumption of arbitrability requires that when the scope of the 

arbitration clause is open to question, a court must decide the question in favor of 

arbitration.”)(intemal citations omitted). 

 A dispute related to utilities and maintenance of the Pacifica facility falls squarely within 

the category of disputes that are subject to the broad arbitration clause in the Agreement.  

Therefore, the Villanovas claims should be compelled to arbitration.  Moreover, because the 

arbitration clause does not expressly approve of class arbitration, only the Villanovas claims can 

be compelled to arbitration, not the putative class action claims.   “[A] party may not be 

compelled under the FAA to submit to class arbitration unless there is a contractual basis for 

concluding that the party agreed to do so.”  Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 

U.S. 662, 684, 130 S. Ct. 1758, 1775, 176 L. Ed. 2d 605 (2010).  This straightforward holding 

from the United States Supreme Court makes clear that the class claims are not subject to 

arbitration unless expressly permitted in the arbitration agreement.  Thus, only the Villanovas 

individual claims should be compelled to arbitration.    
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CONCLUSION 
 
 For the reasons stated herein, the written arbitration provision is valid, irrevocable, and 

enforceable by this Court pursuant to the FAA. Defendants respectfully request an Order 

dimissing this action for lack of subject matter jurisdiction or, alternatively, dismissing the class 

action claims and staying the action as to the Villanovas’ individual claims while they are 

submitted to binding arbitration pursuant to the terms of the Agreement. 

 

Hedrick Gardner Kincheloe & Garofalo LLP 

By: s/Joshua D. Shaw 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com  
 
      
 Attorneys for Defendants 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG ) CASE NO.: 2021-CP-42-02473

Eugene W. Villanova and )
Ruth L. Villanova, by and)
through Karen Lynn Ward, )
their attorney in fact, )
and on behalf of those ) MEMORANDUM IN OPPOSITION TO
similarly situated, ) DEFENDANTS’ MOTION TO COMPEL

) ARBITRATION
Plaintiffs, )     

)
vs. )

)
Pacifica Skylyn, LLC     )
d/b/a Pacifica Senior  )
Living Skylyn, and   )
Matthew Arledge, )

)
Defendants. )

BACKGROUND

 This matter comes before the Court on Defendants’

Motion to Compel Arbitration in a class action filed by the

Plaintiff, Karen Lynn Ward, as attorney-in-fact for her parents,

Eugene W. Villanova and Ruth L. Villanova.  It is alleged that

while the Villanovas were residents of Pacifica Senior Living

Skylyn, hereinafter referred to as “Pacifica Skylyn” which

operates a combination skilled care assisted living and

independent living facility in Spartanburg County, there were

untenable living conditions.  The allegation in Plaintiffs’

Complaint is that during July 2021 the facility had significant

air conditioning failures resulting in dangerous living

conditions when temperatures spiked to near one hundred (100)

degrees.  The problem lasted for a period of two (2) months
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before it was repaired.  Plaintiffs and the proposed class seek

financial damages as a result of the untenable living conditions

suffered by the residents.

DEFENDANTS’ MOTION

Defendant, Pacifica Skylyn, claims it is entitled to

arbitrate the claims of the Plaintiffs and the proposed class

based on a Residence and Services Agreement entered into by and

between the Defendant, Pacifica Skylyn, and Karen L. Ward as the

attorney-in-fact for the Villanovas.  The agreement provided by

the Defendants has an attachment to the motion and makes

reference to an arbitration agreement which in fact is missing

from the Residence and Services Agreement.

Plaintiffs have requested that the Defendant, Pacifica

Skylyn, produce the complete agreement, however, Defendant,

Pacifica Skylyn, has been unable to produce the same.

ARGUMENT

The missing arbitration agreement is purportedly

controlled by the FAA which requires that an arbitration clause

is separate from the contract in which it is imbedded and the

issue of its validity is distinct from its substantive validity

of the contract as a whole.  Since a separate contract does not

exist within the body of the Residence Agreement but simply some

references to an arbitration agreement, there is in fact no

agreement to arbitrate in the contract at issue in this case.

South Carolina law requires that in order to have a
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valid and enforceable contract, there must be a meeting of minds

between the parties with regard to all of the essential and

material terms of the agreement.  Grant v. Magnolia Manor-

Greenwood, Inc., 383 S.C. 125, 678 S.E.2d 435 (2009), citing

Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The parties cannot be said to have had a meeting of the

minds on matters which are indefinite, vague, uncertain, and even

incomprehensible.  Vague expressions or indefiniteness and

uncertainty as to any of the essential terms of the agreement

have been held to prevent the creation of an enforceable

contract.  Reed v. Boykin, 282 S.C. 614, 320 S.E.2d 68 (S.C. App.

1984).

Finally, an agreement that omits material terms may be

determined to be unenforceable for indefiniteness.  A contract

leaving material terms open for future agreement is void for

indefiniteness.  Ellis v. Taylor, 316 S.C. 245, 249, 449 S.E.2d

487, 489 (1984).

Defendant bears the burden for proving both the

arbitration clause contains all material provisions and that it

describes them in definite terms.  Allegro, Inc. v. Scully, 418

S.C. 24, 791 S.E.2d 140 (2016).

The Defendant’s brief, while a very thorough memorandum

on arbitration claims under the FAA, fails to address the central

issue that the essential terms and body of the agreement are

simply missing from the Residence and Services Agreement.   
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Defense counsel has failed to explain what the terms and

conditions of the agreement are because they don’t exist in the

document signed by Karen L. Ward.

CONCLUSION

For the reasons set forth herein, this Court should

deny Defendants’ Motion to Compel Arbitration.

Respectfully submitted,

PATRICK E. KNIE, P.A.

/s/ Patrick E. Knie
                              
Patrick E. Knie
S.C. Bar No. 3564
Attorney for Plaintiffs
P.O. Box 5159
250 Magnolia Street
Spartanburg, S.C.  29304
Telephone No. (864) 582-5118
Telefax No. (864) 585-1615

July 11, 2022
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MOTION TO 
RECONSIDER  

 

 

 Pursuant to Rule 59(e), SCRCP, Defendants submit this Motion to Reconsider the Court’s 

Order Denying Defendants’ Motion to Dismiss, or in the alternative to Stay and Compel 

Arbitration (“the Order”), and request that the Court reconsider its ruling and issue an Order 

compelling this matter to binding arbitration.  In the alternative, Defendants respectfully request 

that the Court clarify the basis of its ruling that the Plaintiffs’ action is not subject to binding 

arbitration.  “A party may wish to file such a motion when he believes the court has misunderstood, 

failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for 

the court to reconsider or rule on it. A party must file such a motion when an issue or argument 

has been raised, but not ruled on, in order to preserve it for appellate review.” Elam v. S.C. Dep't 

of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (emphasis in original).  

 As noted in the Order, the issue before the Court was whether Plaintiffs’ claims should be 

compelled to binding arbitration where Defendants presented a signed arbitration agreement but 
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2 
 

where a portion of the arbitration agreement was not presented to the Court by either party.  

Because of South Carolina case law providing that a Defendant risks waiving its right to compel 

arbitration by participating in the discovery process, e.g., Rhodes v. Benson Chrysler-Plymouth, 

Inc., 374 S.C. 122, 126, 647 S.E.2d 249, 251 (Ct. App. 2007), no discovery had been undertaken 

in the case prior to the hearing on Defendant’s Motion to Compel Arbitration.  Under these 

circumstances, Defendants submit it was premature for the Court to make a finding that “sections 

of the executed documents containing the full arbitration agreement are not in existence.”   

 While the Order goes on to clarify that there is a “distinct possibility” that the complete 

version of the contract was executed, Defendants submit that there was evidence presented to the 

Court that the Villanova Residence and Services Agreement (“Agreement”) was in fact signed 

with the complete arbitration clause.  The affidavit of Debra Kimbrell, the business office director 

for the Defendant facility, discusses the efforts of Ms. Kimbrell to investigate this issue and 

concludes, “the only reasonable inference is that Exhibit 2 contains examples of the complete 

arbitration agreement that Ms. Ward signed on 12/20/19 on behalf of Mr. and Mrs. Villanova.”  

Defendants respectfully submit that the Court failed to fully consider this evidence in concluding 

that there was a mere “distinct possibility” that the complete version of the Agreement was 

executed.  Plaintiffs did not submit any competing affidavit testimony or evidence that the 

Agreement signed by Ms. Ward was missing a portion of the arbitration clause.  Thus, the only 

evidence before the Court supported a finding that the Agreement signed by Ms. Ward contained 

a complete arbitration clause.  Furthermore, the portion of the arbitration clause that was present 

in the Agreement and signed by Ms. Ward states, “By signing below, you warrant that this 

Arbitration Agreement has been explained to you [and] that you understand its significance.”  Ms. 

Ward’s express assent to the statement that the arbitration clause was explained to her and that she 
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understood it is further compelling evidence that the Agreement presented to, and signed by, Ms. 

Ward contained an enforceable arbitration clause.  (Ex. A to Defs.’ Memo in Support.)   

 Assuming the Court finds that the Agreement signed by Ms. Ward contained a complete 

arbitration clause, there were no further arguments advanced by Plaintiffs as to why their claims 

should not be compelled to binding arbitration.   However, even if the Court does not reconsider 

its ruling on that point, Defendants respectfully request clarification of the Court’s Order.  

Defendants cited to case law from other jurisdictions finding that where a contract’s missing term 

can be supplied by an objective method, the Court should enforce the contract.   (See Defs.’ Memo 

in Support, Section I.a., p. 3-4.)  Defendants endeavored to meet this standard by suppling the 

missing portions of the arbitration clause within the Agreement through an objective method – 

namely the process outlined in the affidavit of Debra Kimbrell. (See Ex. B. to Defs.’ Memo in 

Support.)  The Order finds that Defendants “have not made the necessary showing” that the 

fundamental right to a jury trial was waived.  However, it is not clear to Defendants whether the 

Court was saying (a) where a contract is missing a page or section that contains a purported 

arbitration agreement or jury trial waiver, the law does not allow a party to supply the missing 

term; or (b) where a contract is missing a page or section that contains a purported arbitration 

agreement or jury trial waiver, the law does allow a party to supply the missing term, but 

Defendants have failed to meet the standard for doing so in this instance.   

 For the foregoing reasons, Defendants respectfully request the Court reconsider its ruling 

and issue an Order compelling this matter to binding arbitration, or, alternatively, clarify the basis 

of its ruling that the Plaintiffs’ action is not subject to binding arbitration. 

 

.  

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 Jul 25 1:03 P

M
 - S

P
A

R
T

A
N

B
U

R
G

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

4202473

128 App. 158



4 
 

 

Hedrick Gardner Kincheloe & Garofalo LLP 

By: s/Joshua D. Shaw 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
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Columbia, SC 29201 
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P R O C E E D I N G S

THE COURT:  Let's go on the record on 2021-CP-42-02473, 

Eugene W. Villanova, V-I-L-L-A-N-O-V-A, and others vs. 

Pacifica, P-A-C-I-F-I-C-A, Skylyn, S-K-Y-L-Y-N, LLC, and 

others.  This hearing is being held on July 13, 2022 at 

10:09 a.m. using the WebEx virtual courtroom.  Court 

administration does not assign court reporters for these 

type of proceedings.  If a transcript is needed, one will be 

prepared by a transcriptionist using the WebEx recorder.  

The August 2021 order of the Supreme Court requires the 

consent of both sides to continue in this fashion.  For the 

Plaintiff, I have Patrick Knie, K-N-I-E.  

Do you consent, Mr. Knie?

MR. KNIE:  Yes, Your Honor. 

THE COURT:  For the Defense, I have Joshua Shaw, 

S-H-A-W.

Do you consent, Mr. Shaw?

MR. SHAW:  Yes, Your Honor. 

THE COURT:  You're asked, please, to speak clearly, not 

to talk over each other and, if possible, say your name 

before you start talking since no court reporter is present 

to take down who is speaking at any given time.  

I read the file last night.  There are two motions.  

Are both of them still active, a motion to compel and a 

motion to dismiss?
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MR. SHAW:  Your Honor, Josh Shaw on behalf of the 

Defendants.  I think the motion -- I don't want to speak for 

Mr. Knie, but I think the motion to compel is related to 

motion to compel discovery, which kind of turns based on 

whether the case is compelled to arbitration or not.  We 

agree if the case is not compelled to arbitration that we 

would have to respond to his discovery.  

THE COURT:  So Mr. Knie, your understanding is I'm 

going to hear the motion to require the case to be 

arbitrated today?

MR. KNIE:  Yes, Your Honor. 

THE COURT:  That's your understanding, Mr. Shaw?

MR. SHAW:  Correct, Your Honor. 

THE COURT:  And I will not hear the discovery motion at 

this time.  

Is that correct, Mr. Shaw?

MR. SHAW:  It's Mr. Knie's motion, but, yeah, we will 

-- we will respond to discovery depending on the outcome of 

the arbitration order.  

THE COURT:  So Mr. Knie, is it okay with you if I 

continue this discovery motion until a ruling on the other 

motion?

MR. KNIE:  That's fine.  

THE COURT:  All right.  So Mr. Shaw, let me hear your 

argument, please. 
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MR. SHAW:  Thank you, Your Honor.  Josh Shaw on behalf 

of the Defendants.  This is a putative class brought by the 

Villanovas through their attorney-in-fact, Karen Ward, 

against Pacifica Skylyn and its former executive director, 

Matthew Arledge, relating to HVAC issues at their apartment 

building.  

One thing I just want to clarify from the outset is 

that even though the Pacifica Campus in Spartanburg contains 

long term care and assisted living, the Villanovas resided 

in independent living.  In other words, they were not at 

Pacifica receiving any medical care or medical services.  

They simply lived there in apartment-style living.  

The campus is laid out sort of so that there's sort of, 

basically, one large apartment building for folks in 

independent living and a separate one for folks in assisted 

living.  And then those buildings are connected to the main 

building by hallways so that the residents don't have to go 

outside to get to the recreational area, dining area and 

chapel, those places.  

Some meals and other non-medical services are provided 

to those in independent living such as the Villanovas, but, 

otherwise, this is an apartment building that the Villanovas 

were living in.  And as I alluded to, the allegations in the 

case pertain primarily, if not exclusively, to an HVAC 

outage in July of 2021.  Again, it's not about providing 
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medical services and I don't think there's a claim of 

personal injury as well.  

The bottom line is the Villanovas were tenants of 

Pacifica in independent living.  There was an HVAC outage, 

which they make various allegations about in terms of the 

reasons for the outage and the length of the outage.  We're 

here today asking the Court to compel the Villanovas' claims 

to arbitration.  

Turning to the lease agreement between the Villanovas 

and Pacifica, there is clearly an arbitration provision.  

And Ms. Ward, as the attorney-in-fact, clearly signed that 

provision indicating agreement to arbitrate.  I don't want 

to -- well, the Villanova agreement is Exhibit A to our memo 

in support and it's, also, included in Exhibit B as an 

attachment to an affidavit from the facility's business 

office director, which I'll explain in just a minute.  

But whichever version you look at, it's clear on Page 

2.  It says, the agreement is subject to arbitration.  And 

then on Page 5 of Exhibit A, there is a signature of Karen 

Ward -- again, she's the attorney-in-fact -- which is from 

the Complaint indicating an agreement to an arbitration 

provision. 

So there's no question about whether there is an 

arbitration agreement in the residence and service 

agreement.  Frankly, we would say there's no question that 
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the agreement is subject to the FAA.  We've briefed that 

issue and it wasn't challenged in Plaintiff's briefing, so 

I'll move along unless the Court has questions about 

application of the FAA.  

We have the signed agreement to arbitrate that's 

subject to the FAA, but there is a question for the Court 

that is an interesting question and we think the only real 

question that we perceive.  When we got this lawsuit and 

pulled the Villanova file, the residence and services 

agreement, the one that I was just referring to and is 

attached, it is missing certain pages, including a portion 

of the arbitration clause that's separately signed.  

We've studied that document, Your Honor, and we've 

asked around the office, but nobody has a recollection or 

explanation for why some pages are present and other pages 

are missing in Pacifica's copy.  

We provided to the Court the agreement that we received 

in the exact form that we received it.  The pages are out of 

order.  It's missing some pages, but we wanted to be 

transparent in that regard.  It may, certainly, be the case 

that either Ms. Ward or the Villanovas have the complete 

agreement, but because of South Carolina case law stating 

that participation in the discovery process can constitute a 

waiver of arbitration rights, we've deliberately not engaged 

in written discovery and, thus, the motion to compel that 

136 App. 166



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8

Your Honor already addressed with us.  

So, regardless, we don't think that the fact that pages 

were missing from the 2019 agreement signed by Ms. Ward 

creates an obstacle to the Court compelling the matter to 

arbitration.  And I'll explain that.  

I'll be frank with the Court.  I, actually, researched 

this myself and asked another attorney in my office to look 

at it and we did not find a case directly on point in terms 

of there being a clear agreement, signed agreement, but 

where a page was missing.  And I'm talking not just in the 

arbitration context, but generally, which was a little 

surprising to me that isn't out there.  You have this fear 

that it may be out there and we missed it.  

But what we did find is a lot of South Carolina law 

saying that where there's an ambiguity in the contract, 

extrinsic evidence can be consulted to determine the intent 

of the parties.  

We, also, found a line of cases which we cited, 

including Williston on contract section, which stand for the 

proposition that where missing terms can be determined by an 

objective method, the Court should enforce the agreement.  

Here, the objective method is not difficult to supply 

the missing pages.  This residence agreement was a standard 

agreement for Pacifica at the time of the Villanovas 

admission.  So we simply had the business officer manager 
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pull a couple of other agreements to show what the missing 

portion of the arbitration clause said.  It's pretty 

straightforward and that is laid out in the affidavit of Deb 

Kimbrell.  That's Exhibit B to our memo in support.  

She went ahead -- and we've attached to her affidavit, 

both the Villanova lease and these other lease/residents 

agreements.  And the operative language of the arbitration 

clause is -- it's in Section H, Paragraph 11.  And that's, 

actually, on Page 40 of our Exhibit B. 

And it's standard arbitration language, by signing 

below, you agree that any and all claims and disputes 

arising from or related to this agreement or your residency 

care or services at the community shall be resolved by 

submission to neutral binding arbitration in accordance with 

the Federal Arbitration Act.  

And, Your Honor, just one more quick point.  You don't 

have to take Deb Kimbrell's word for it on what this 

arbitration clause says because as pointed out, we have a 

portion of the Villanovas' arbitration clause.  And one can 

compare the portion to the other agreements and see that 

it's identical. 

So by reference to the other identical lease 

agreements, we can supply the missing terms of the 

arbitration clause through an objective method.  At that 

point, the arbitration analysis is typical and fairly 
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straightforward.  The agreement requires the Villanovas to 

submit any dispute they have related to their residence in 

independent living to binding arbitration.  

They've raised through their civil action a dispute 

about the air conditioning in the building and that's a 

dispute we feel is plainly covered by the arbitration 

agreement.  And for those reasons, we respectfully request 

that the Villanovas' claims be compelled to binding 

arbitration.

THE COURT:  Thank you. 

Mr. Knie. 

MR. KNIE:  Thank you.  Patrick Knie for the Plaintiff, 

Your Honor.  I've got a very succinct brief, three and a 

half pages long, because it's a very narrow, tailored issue 

involved in this case.  It's true the Villanovas were 

residents of Pacifica Senior Living.  It is of no 

consequence that they lived in independent living as opposed 

to skilled nursing or assisted nursing.  It's all one 

building and it's all connected.  And it's one air 

conditioning system that runs the whole complex.  So if it 

failed as to them, it failed as to everybody.  Our putative 

class is to represent everybody.  

Basically, the nexus is that in July of 2021, the 

system failed and it took them two months to repair it.  And 

during that period of time, which was exceptionally hot, 
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temperatures were in the 100-degree range.  It's a 

three-story building.  

With respect to the recorded arbitration agreement 

itself, Your Honor, all they have is a signature of our 

client and some reference to an agreement, but they don't 

have the agreement itself.  There's nothing in the affidavit 

that said when presented with this document to sign that the 

Villanovas or Ms. Ward on behalf of the Villanovas actually 

had the whole agreement before them.  In fact, that's just 

not the case.  The Villanovas can't produce it either 

because for whatever reason Pacifica Skylyn failed to 

present them with the full agreement.  

I mean, there is nothing that Ms. Ward signed that said 

you are agreeing to waive your Constitutional right to a 

jury trial and be compelled to arbitration.  And in the 

absence of words to that effect, clearly, they cannot compel 

arbitration.  

The nursing home, Pacifica Skylyn, is the moving party.  

The burden is on them to establish what the meeting of the 

minds was and there was no meeting of the minds because 

there was no agreement.  

And they refer to the FAA, well, there's nothing in the 

document that is Exhibit A that refers to the FAA.  But even 

if it were governed by the FAA, the FAA's case law says that 

within a contract for services for independent living or 
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assisted living or skilled nursing care, there has to be a 

separate independent arbitration agreement that can stand 

alone.  They can't produce it.  For all we know, it could be 

the Magna Carta or the Declaration of Independence.  I mean, 

it's just they cannot tell us what, in fact, it is other 

than what it is in other cases.  

But you cannot say well, we always do it this way so 

this is the way we do it in this case.  They have to prove 

that in this case they presented Ms. Ward with the wording 

that they claim was in the document.  They can't prove that.  

They don't have a witness that says that.  The affidavit 

doesn't say that.  

The case law is pretty straightforward.  The parties 

cannot be said to have a meeting of the minds on matters 

that are indefinite, vague, uncertain or even 

incomprehensible.  An agreement that omits material terms 

may be determined to be unenforceable for indefiniteness.  

Again, they have the burden to establish it.  They haven't 

established what was in the agreement or that that page was 

ever presented to Ms. Ward.  

So even though Mr. Shaw gave a very thorough recitation 

in his memorandum of FAA arbitration agreements, there is 

none in this case.  And for those reasons, we believe the 

Court is compelled to deny their motion.  

THE COURT:  Mr. Shaw. 
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MR. SHAW:  Briefly, Your Honor.  On the subject of what 

-- we agree with the case law that says about meeting of the 

minds that Mr. Knie is referring to, what we're saying is 

that we can through an objective method, and have, 

demonstrated what the language of the agreement was.  So to 

the extent that's our burden, that it's been carried.

Your Honor, in the part that Ms. Ward signed, again, 

it's not as though there's just a signature and we don't 

know what's there.  There is, I don't know how many lines, 

about 13 or 14 lines of the arbitration agreement and the 

last portion says by signing below, you warrant this 

arbitration agreement has been explained to you, that you 

understand its significance and that you voluntarily agree 

to be bound by it.  

And so that would be the response, I think, to the 

argument that we have no idea what they signed.  We know.  

She's acknowledging here that she has read an arbitration 

agreement and we have a portion of that.  That's all, Your 

Honor. 

THE COURT:  Do you have anything else, Mr. Knie?

MR. KNIE:  No, Your Honor. 

THE COURT:  I'll notify you of my decision in writing.  

Thank you very much.  The hearing is concluded at 10:27 a.m.
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PER CURIAM:  Pacifica Skylyn, LLC d/b/a Pacifica Senior Living Skylyn, and 
Matthew Arledge (Appellants) appeal the circuit court's order denying their motion 
to compel arbitration.  On appeal, Appellants argue they provided uncontroverted 
evidence of the full text of the Arbitration Agreement contained in the Residence 
and Services Agreement executed by Eugene W. Villanova and Ruth L. 
Villanova's attorney-in-fact, Karen Ward.  We affirm pursuant to Rule 220(b), 
SCACR. 
 
We hold the circuit court did not err by denying Appellants' motion to compel 
arbitration because Appellants have not met their burden of proof regarding 
whether there was a valid Arbitration Agreement.   See Zabinski v. Bright Acres 
Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001) ("The question of the 
arbitrability of a claim is an issue for judicial determination, unless the parties 
provide otherwise."); New Hope Missionary Baptist Church v. Paragon Builders, 
379 S.C. 620, 625, 667 S.E.2d 1, 3 (Ct. App. 2008) ("Appeal from the denial of a 
motion to compel arbitration is subject to de novo review."); Stokes v. Metro. Life 
Ins. Co., 351 S.C. 606, 609-10, 571 S.E.2d 711, 713 (Ct. App. 2002) ("However, 
the circuit court's factual findings will not be overruled if there is any evidence 
reasonably supporting them."); Wilson v. Willis, 426 S.C. 326, 336, 827 S.E.2d 
167, 173 (2019) ("A party seeking to compel arbitration under the [Federal 
Arbitration Act] must establish that (1) there is a valid agreement, and (2) the 
claims fall within the scope of the agreement."); id. ("The consideration of contract 
validity is normally addressed applying general principles of state law governing 
the formation of contracts."); Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 
553 S.E.2d 110, 118 (2001) ("Arbitration is a matter of contract, and a party cannot 
be required to submit to arbitration any dispute which he has not agreed to 
submit."). 
 
AFFIRMED.1 
 
WILLIAMS, C.J., and MCDONALD and TURNER, JJ., concur. 

                                        
1 We decide this case without oral argument pursuant to Rule 215, SCACR. 
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_____________________________ 

 
Pursuant to Rules 221(a) and 240 of the South Carolina Rules of Appellate Procedure, 

Appellants Pacifica Skylyn, LLC, d/b/a/ Pacifica Senior Living Skylyn, and Matthew Arledge 

(collectively “Pacifica”) respectfully request rehearing regarding this Court’s September 25, 2024, 

Opinion affirming the circuit court’s denial of Pacifica’s Motion to Compel Arbitration in this 

case.  

Pacifica’s appeal was premised on an important and novel issue of contract interpretation 

in South Carolina – whether a party may supply a missing term to a contract and, if so, the 

evidentiary standard a party must satisfy to do so. The circuit court neglected to rule on the legal 

question raised by Pacifica in its initial Order or in response to a focused Motion to Reconsider 
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highlighting the issue of law. Likewise, the Court’s Opinion does not address the key legal question 

posed by Pacifica or cite any case law addressing the issue.  Pacifica respectfully submits the Court 

overlooked or misapprehended two important points in this case, discussed below, and asks the 

Court to grant rehearing in this case.    

ARGUMENT 

The scenario giving rise to the issue before the Court is neither incredible nor uncommon.  

The Villanova’s and Pacifica had a contractual relationship. When this dispute arose, reference to 

the parties’ agreement was the natural and proper initial step in responding to the dispute. Pacifica 

located the agreement, but certain pages were missing. Pacifica produced the page of the 

Agreement wherein Respondent’s attorney in fact signed an acknowledgment that she understood 

the significance and importance of the arbitration provision. But Pacifica could not locate the page 

containing other terms of the arbitration provision.     

The unanswered legal question here is what happens when a party loses a page (or portion 

of a page) within a contract but presents undisputed evidence of the contractual terms contained in 

the missing page. Put another way, can a filing mistake invalidate a binding contractual obligation 

where all other elements of contract are met, and the terms are objectively proven? Pacifica submits 

that neither the trial court nor this Court has answered this question.  

1. The Court misapprehended or overlooked Pacifica’s undisputed evidence proving the 
Agreement’s missing terms through an objective method. 

By analogy to South Carolina case law and citation to out-of-state case law addressing this 

exact issue, Pacifica argued that missing terms in a contract could be supplied if there was an 

objective method for doing so. This Court’s Opinion does not address this point or cite any case 

law addressing this point.  In affirming the trial court, this Court overlooked the uncontroverted 

evidence of the “missing terms” that Pacifica submitted in support of the Motion to Compel 
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Arbitration.  Pacifica submitted an affidavit from Debra Kimbrell, the Business Office Director 

for Pacifica, testifying to the language of the full arbitration provision included in Respondent’s 

Residence and Services Agreement (“the Agreement”), including examples of other agreements 

entered into during the same time frame with identical language. (R. 62-63). Respondent has not 

challenged the substance or admissibility of Ms. Kimbrell’s affidavit testimony at any point in this 

litigation and has presented no authority suggesting the Court could not properly consider such 

evidence to supply the missing terms of the arbitration provision.1 Ms. Kimbrell’s affidavit 

testimony presents an objective method of clarifying the ambiguity created by a missing page in 

the Agreement. See, e.g., Columbia E. Associates v. Bi-Lo, Inc., 299 S.C. 515, 520, 386 S.E.2d 

259, 261 (Ct. App. 1989) (explaining that “where a contract is silent as to a particular matter, and 

ambiguity thereby arises, parol evidence may be admitted to supply the deficiency and establish 

the true intent”); 166 Mamaroneck Ave. Corp. v. 151 E. Post Rd. Corp., 78 N.Y.2d 88, 91, 575 

N.E.2d 104, 106 (1991) (“[W]here it is clear from the language of an agreement that the parties 

intended to be bound and there exists an objective method for supplying a missing term, the court 

should endeavor to hold the parties to their bargain.”) (citing 1 Williston, Contracts § 46, at 152–

153 (3d ed.)). Accordingly, Pacifica submits this Court should grant rehearing and reverse the 

circuit court’s denial of Pacifica’s Motion to Compel Arbitration based on the undisputed evidence 

of the terms of the Agreement’s arbitration provision.   

2. The Court misapprehended or overlooked the fact that Respondents’ attorney in fact 
signed a binding arbitration agreement.  

The Court also misapprehended the importance of the portions of the Agreement that 

Pacifica did produce. Pacifica produced a portion of the arbitration provision wherein 

 
1 Importantly, Respondent has not presented any generally applicable contract defenses to the arbitration provision as 
supplied by Ms. Kimbrell’s affidavit or challenged his attorney in fact’s capacity to enter such an agreement.  
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Respondents’ attorney in fact acknowledged understanding the significance of the arbitration 

provision included in the Agreement. (R. 68). See Regions Bank v. Schmauch, 354 S.C. 648, 663, 

582 S.E.2d 432, 440 (Ct. App. 2003) (“A person who signs a contract or other written document 

cannot avoid the effect of the document by claiming he did not read it. . . . Every contracting party 

owes a duty to the other party to the contract and to the public to learn the contents of a document 

before he signs it.”). In other words, the Respondent’s attorney in fact signed the Arbitration 

Agreement. (Id.). Pacifica submits the Court overlooked or misapprehended this point in 

concluding, “Appellants have not met their burden of proof regarding whether there was a valid 

Arbitration Agreement.” The dispositive question is not whether Respondent’s Agreement 

included an arbitration provision, but whether the provision encompasses Respondent’s claims 

here. Pacifica submits that Ms. Kimbrell’s unchallenged affidavit testimony is sufficient for this 

Court to conclude that Pacifica has met its burden of proof in establishing that Respondent’s claims 

are subject to mandatory arbitration.     

CONCLUSION 

 The Court should grant rehearing and reverse the circuit court’s Order denying Pacifica’s 

Motion to Compel Arbitration based on the arguments herein. Pacifica also incorporates into this 

petition all the arguments it raised in briefing to this Court and does not abandon such arguments. 

 

SIGNATURE BLOCK ON FOLLOWING PAGE 

 

 

 

App. 181



5 
 

Respectfully submitted, 

HEDRICK GARDNER KINCHELOE & 
GAROFALO LLP 

s/ Paul E. Allen, Jr.   
      Jonathan G. Roquemore (SC Bar No. 68274) 
      Joshua D. Shaw (SC Bar No. 77835) 
      Paul E. Allen, Jr. (SC Bar No.: 104062) 
      1230 Main Street, Suite 325 

Columbia, SC 29201 

Attorneys for Appellant 

October 10, 2024 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

______________________________ 
 

APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 

 
J. William P. Keesley, Circuit Court Judge 

______________________________ 
 

Case No. 2021-CP-42-02473 
 

Appellate Case No. 2023-001343 
______________________________ 

 
Eugene W. Villanova and Ruth L. Villanova, by and through Karen Lynn Ward, their attorney in 
fact, and on behalf of those similary situated, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Respondents, 

v. 
 

Pacifica Skylyn, LLC, d/b/a Pacifica Senior Living Skylyn, Etros, LLC, and Matthew 
Arledge, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants. 

_____________________________ 

CERTIFICATE OF SERVICE 
_____________________________ 

It is hereby certified that the Appellants’ Petition for Rehearing in the above-captioned case 

has been served on the following parties via e-mail, on October 10, 2024: 

Patrick E. Knie 
Knie & Shealy Attorneys at Law 

250 Magnolia Street 
Spartanburg, SC 29306 

pknie@knielaw.com 
 

Mitch Slade 
Mitch Slade Law Office, P.A. 

PO Box 1007 
Spartanburg, SC 29304 

mitch@mitchsladelaw.com 
Attorneys for Plaintiffs/Respondents 

s/Paul E. Allen Jr. 
Paul E. Allen, Jr.  

Oct 10 2024
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

_______________________________

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. William P. Keesley, Circuit Court Judge
_______________________________

Case No. 2021-CP-42-02473

Appellate Case No. 2023-001343
_______________________________

Eugene W. Villanova and Ruth L. Villanova, by and through Karen Lynn Ward, their attorney in
fact, and on behalf of those similarly situated,.............................................................Respondents,

v.

Pacifica Skylyn, LLC, d/b/a Pacifica Senior Living Skylyn, Etros, LLC, and Matthew
Arledge............................................................................................................................Appellants.

  __________________________________________________   

RESPONDENTS’ RETURN TO PETITION FOR REHEARING
 __________________________________________________   

The present appeal resulted from Appellants’ attempt to enforce an arbitration

clause in a nursing home case.  The Circuit Court Judge rightfully denied Appellants’ Motion

and denied their Request for Reconsideration.   On appeal this Court, in a per curiam decision,

denied the relief sought by the Appellants.  The Appellants are now before this Court seeking a

Petition for Rehearing.

ARGUMENT

Appellants’ position for rehearing centers around their effort to “objectively

prove” what was contained in a missing portion of the arbitration agreement.  The Appellants

gloss over the important fact that they are unable to prove that Karen Ward, as attorney in fact for
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Eugene W.  and Ruth L. Villanova, was ever presented with the full Residence and Services

Agreement when she signed it.  In fact, Appellants admit that they cannot find a “missing page”

of the agreement.  The Appellants secured the Affidavit of Debra Kimbrell who was the office

director.  Ms. Kimbrell admits that after a diligent search she was unable to find a copy of the

Residence and Services Agreement for the Respondents which contained the language necessary

to form a valid Arbitration Agreement.  (See, Aff. of D. Kimbrell @ p. 1).  Nothing in Ms.

Kimbrell’s Affidavit in any way establishes that the complete arbitration agreement was signed

by Karen Ward on behalf of the Respondents.  The portion which was omitted reads as follows:

11.   ARBITRATION

By signing below, you agree that any and all claims
and disputes arising from or related to this
Agreement or your residency, care or services at the
Community, whether made against the Community
or any other individual or entity, including, without
limitation, personal injury or wrongful death claims,
shall be resolved by submission to neutral, binding
arbitration in accordance with the Federal
Arbitration Act; except that any claim of dispute
involving unlawful detainer proceedings (eviction)
or any claims that can be brought in small claims
court shall not be subject to arbitration unless both
parties agree to arbitrate such proceedings.  If
someone other than the resident signs this
arbitration clause, he/she understands and agrees
that he/she is agreeing to arbitrate on behalf of the
resident and on behalf of him/herself as an
individual.  You give up your constitutional right
to have any such dispute decided in a court of
law before a jury, and instead accept the use of
arbitration.  The arbitration shall be conducted in
Spartanburg, South Carolina by a mutually agreed
upon single neutral arbitrator.  In reaching a
decision, the arbitrator shall prepare a written
decision that includes findings of fact, the reasons

2
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underlying the decision, and conclusions of law. 
The parties agree not to disclose the existence,
content, or results of the arbitration without the
prior written consent of the parties, unless
disclosure is

It is clear that Respondents were never advised that they were giving up their

constitutional right to have the dispute decided in a Court of law before a jury.  The omitted

portion also includes other important facts to establish an arbitration agreement.

Appellants’ attempt to establish what should have been in the agreement is of no

avail because Appellants cannot prove that in fact the missing page was part of the agreement

that Ms. Ward signed.

South Carolina law requires that in order to have a valid and enforceable contract,

there must be a meeting of minds between the parties with regard to all of the essential and

material terms of the agreement.  Grant v. Magnolia Manor-Greenwood, Inc., 383 S.C. 125, 678

S.E.2d 435 (2009), citing Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The parties cannot be said to have had a meeting of the minds on matters which

are indefinite, vague, uncertain, and even incomprehensible.  Vague expressions or indefiniteness

and uncertainty as to any of the essential terms of the agreement have been held to prevent the

creation of an enforceable contract.  Reed v. Boykin, 282 S.C. 614, 320 S.E.2d 68 (Ct. App.

1984).  Here, the matter of waiving Respondents’ rights to a jury trial is worse than indefinite or

vague, it is completely absent from the contract.  Without showing that the full terms of an

arbitration agreement and jury trial waiver were in the executed contract, Pacifica cannot prove

an agreement to arbitrate existed.  See Simmons v. Benson Hyundai, LLC, 438 S.C. 1, 6, 881 S.E.

2d 646, 648 (Ct. App. 2022).  

3
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This Court simply cannot enforce an agreement with missing terms which Karen

Ward, on behalf of the Respondents, never sought.

CONCLUSION

Respondents respectfully submit that Appellants’ Motion for Rehearing be denied.

Respectfully submitted,

KNIE & SHEALY

/s/ Patrick E. Knie

Patrick E. Knie
Attorney for Plaintiffs
S.C. Bar No. 3564
P.O. Box 5159
250 Magnolia Street
Spartanburg, S.C.  29304
Telephone No. (864) 582-5118
Telefax No.   (864) 585-1615
pknie@knielaw.com

MITCH SLADE LAW OFFICE, P.A.
Mitch Slade (S.C. Bar No. 5146)
P.O. Box 1007
Spartanburg, S.C.  29304
Telephone: (864) 582-4212
mitch@mitchsladelaw.com

Attorneys for Respondents

October 21, 2024
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

_______________________________

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. William P. Keesley, Circuit Court Judge
_______________________________

Case No. 2021-CP-42-02473
Appellate Case No. 2023-001343

_______________________________   

Eugene W. Villanova and Ruth L. Villanova, by and through Karen Lynn Ward, their attorney in
fact, and on behalf of those similarly situated,............................................................Respondents,

v.

Pacifica Skylyn, LLC, d/b/a Pacifica Senior Living Skylyn, Etros, LLC, and Matthew
Arledge...........................................................................................................................Appellants.

_______________________________

CERTIFICATE OF SERVICE
_______________________________

It is hereby certified that the foregoing Respondents’ Return to Petition for

Rehearing in the above-captioned case has been served on the following parties via e-mail, on

October 21, 2024, pursuant to the South Carolina Supreme Court Order No. 2020-000447, as

amended on May 5, 2022:

Jonathan G. Roquemore
jroquemore@hedrickgardner.com

Joshua D. Shaw
jshaw@hedrickgardner.com

Paul E. Allen, Jr.
pallen@hedrickgardner.com

Hedrick Gardner Kincheloe & Garofalo LLP
1230 Main Street, Suite 325

Columbia, South Carolina 29201
Attorneys for Appellants

Oct 21 2024
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/s/ Patrick E. Knie
________________________________
Patrick E. Knie (S.C. Bar No. 3564)

October 21, 2024
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KNIE & SHEALY
ATTORNEYS AT LAW

250 Magnolia Street

Spartanburg, S.C.  29306
Mailing Address: Telephone No. (864) 582-5118   Patrick E. Knie  
P.O. Box 5159 (29304) Fax No. (864) 585-1615 pat@knieshealy.com

October 21, 2024
VIA E-MAIL

The Honorable Jenny A. Kitchings
South Carolina Court of Appeals
1220 Senate Street 
Columbia, South Carolina 29201

RE: Eugene W. Villanova and Ruth L. Villanova, by and through Karen
Lynn Ward, their attorney in fact, and on behalf of those similarly
situated, Respondents, v. Pacifica Skylyn, LLC, d/b/a Pacifica
Senior Living Skylyn, Etros, LLC, and Matthew Arledge, Appellants
Civil Action No.: 2021-CP-42-02473
Appellate Case No.: 2023-001343

Dear Ms. Kitchings:

Enclosed for filing is Respondents’ Return to Petition for Rehearing in the
above-entitled matter.  I have also enclosed the Certificate of Service for filing.

Sincerely,

Patrick E. Knie

Patrick E. Knie
PEK:mbg
Enclosures

cc: All Counsel of Record (Via Email)
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Sam Mitchell Slade, Jr., Esquire 
Joshua Daniel Shaw, Esquire 
Paul Edward Allen, Jr., Esquire 
The Honorable William P. Keesley 
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