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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

 
 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas The Honorable Bently D. Price, Circuit Court Judge 

 

 
Appellant Case No. 2024-001197 

Civil Action Case No. 2023-CP-23-05339 
 
 
John M. Hornbeck, III ……………………………………………………………………Respondent 
 

v. 
 

Milton A. Gatlin …………………………………………………………………….. Appellant 
 

___________ 
 

                                            MOTION TO DISMISS WITH MEMORANDUM                    
 

 
 

NOW COMES Respondent, John M. Hornbeck, III and hereby requests a dismissal of 

Appellant’s Appeal pursuant to SCACR, 240 based on Appellant’s failure comply with SCACR, 

Rule 207, Rule 208 and Rule 210. 

BACKGROUND 

Appellant filed his first Initial Brief on August 19, 2024.  In response, Respondent filed a 

Motion to Dismiss for Appellant’s failure to argue his Issues on Appeal.  The Court issued an 

Order on November 14, 2024 striking the Appellant’s first Initial Brief and requiring Appellant 

to file his second amended Initial Brief within 30 days of the issuance of the Order.   The Order 

specifically required the Appellant “serve and file a second amended initial brief that complies 

with this Court’s rules.”  The Court also ordered that “the second amended initial brief shall 

include references to the transcript, pleadings, orders, exhibits or other materials which may be 
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properly included in the Record on Appeal to support the salient facts alleged.”  Appellant filed 

its second amended Initial Brief on December 16, 2024.  Appellant amended and supplemented 

his issues on appeal from 8 issues on appeal to 11 issues on appeal in contravention of Henning v 

Kaye , 307 S.C. 436, 436-437, 415 S.E.2d 794, 794 (1992).  

ARGUMENT/LAW 

I. FAILURE TO ADHERE TO THE APPELLATE COURT RULES 

In Henning v Kaye , 307 S.C. 436, 436, 415 S.E.2d 794, 794 (1992), the Court wrote,  

“[c]ounsel is advised that the South Carolina Appellate Court Rules are not mere 
technicalities but provide the parties and this Court with an orderly mechanism 
through which to guide appeals in this State. It is incumbent upon counsel to 
provide material that complies with the Rules and facilitates appellate review. 
Although this Court would be completely justified in dismissing this appeal based 
on appellant's numerous violations of the Rules, we decline to do so and deny the 
motion to dismiss as to the Hennings. Instead, appellant shall, within fifteen (15) 
days of this order, serve and file an initial brief that does fully comply with Rule 
207, SCACR. No changes shall be made to appellant's arguments except that 
appellant may add citations to the cases listed in the current table of authorities and 
references to the record as provided by Rule 207(b)(4).” Id. 437-438, 794. 

 

In Henning, the brief filed by the appellant failed to comply with SCACR in that it was not 

correctly organized and labeled, the issues were not distinctively headed, the table of authorities 

was not alphabetized or referenced to the body of the brief, the statement of the case contained 

contested matter and omitted required information, and the arguments contained no citations to 

the record or to the cases listed in the table of authorities; however, these rules are not mere 

technicalities and the appellant [was] required to amend his brief. Id. at 794. 

A. THE APPELLANT CANNOT CHANGE THE ISSUES ON APPEAL IN HIS 
AMENDED BREIF 
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 The aforementioned Henning case specifically states that no changes are allowed to be 

made to the amended brief. Id. at 794.  Because the Appellant is not allowed to make such 

amendments to his brief, his appeal should be dismissed. 

B. FAILURE TO PRESENT A PROPER TABLE OF AUTHORITIES 

(SCACR 208(b)(1)(A)) 

 SCRAC Rule 208(b)(1)(A) requires “[a] table of contents, with page references, and a 

table of cases (alphabetically arranged), statues, and other authorities cited, with references to the 

pages of the brief where they are cited.”  Appellant’s Table of Authorities are deficient in the 

following manners to wit: 

 (1) There is no separate table of cases alphabetically arranged and none of the cases cited 

have page references; 

 (2) There is no separate table of statutes and none of the statutes cited have page 

references; and 

 (3) Any other authorities are not listed in a separate table of authorities and none of these 

additional authorities have page references. 

 In addition to the lack of page references, and proper organization of the Table of 

Authorities, Appellant never included the following “authorities” in it’s Designation of Matter to 

be Included in the Record on Appeal such that the Court could examine such authorities even if 

such items are in fact “authorities” contemplated under the rule: 

 (1) South Carolina Residential Code 2015; 

 (2) 2015 International Residential Code (IRC); 

 (3) Gaf Roofing Installation; and 

 (4) James Hardie Hardie Plank Lapped Siding Installation Instructions 
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According to Henning, the Appellant’s initial brief does not meet the criteria to move forward 

and the appeal should be dismissed. 

C.  FAILURE TO IDENTIFY A PROPER STANDARD OF REVIEW 

(SCACR 208(b)(1)(D)) 

 SCACR 208(b)(1)(D) requires the Appellant’s brief to “contain a section with the 

heading “Standard of Review,” which shall concisely set forth the applicable standard of review 

with citations to relevant case law establishing the standard. If the same standard of review is not 

applicable to all of the issues, a separate section with a heading of “Standard of Review” shall be 

included at the start of the argument on each issue with citations to relevant case law establishing 

this standard of review.” 

 The recognized standard of review for motions for summary judgment is that, “[i]n 

reviewing a motion for summary judgment, the appellate court applies the same standard of 

review as the circuit court under Rule 56(c), SCRCP.”) See, Companion Prop. & Cas. Ins. Co. v. 

Airborne Express, Inc., 369 S.C. 388, 390, 631 S.E.2d 915, 916 (Ct. App. 2006) ; id. ( Summary 

judgment should be affirmed if there is no genuine issue of material fact and the moving party is 

entitled to judgment as a matter of law.”); id. at 390-91, 631 S.E.2d at 916. (“Our standard of 

review in evaluating a motion for summary judgment is to liberally construe the record in favor 

of the nonmoving party and give the nonmoving party the benefit of all favorable inferences that 

might reasonably be drawn therefrom.” (quoting Estes v. Roper Temp. Servs., Inc., 304 S.C. 120, 

121, 403 S.E.2d 157, 158 (Ct. App. 1991).  Summary judgment should be affirmed if there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”); 

id. at 390-91, 631 S.E.2d at 916 (“Our standard of review in evaluating a motion for summary 

judgment is to liberally construe the record in favor of the nonmoving party and give the 
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nonmoving party the benefit of all favorable inferences that might reasonably be drawn 

therefrom.” Estes v. Roper Temp. Servs., Inc., 304 S.C. 120, 121, 403 S.E.2d 157, 158 (Ct. App. 

1991).   

 Appellant forwards the position that S.C. Code of Laws § 14-8-200 is the proper standard 

of review.  Respondent argues Appellant is incorrect and that the Appellant’s proposed standard 

of review only deals with the Jurisdiction of the Court. 

 Because the Appellant has failed to properly articulate the standard of review, 

Appellant’s appeal should be dismissed. 

D. FAILURE TO PROPERLY STATE THE ISSUES ON APPEAL 

(SCACR (b)(1)(B)) 

SCACR 208(b)(1)(B), Statement of Issues on Appeal provides, 
 

“[a] statement of each of the issues presented for review. The statement shall be 
concise and direct as to each issue, and may be stated in question form. Broad 
general statements may be disregarded by the appellate court. Ordinarily, no 
point will be considered which is not set forth in the statement of the issues on 
appeal.” 

 
In an appellate brief, separate issues generally should be set forth and argued separately. State v. 

Burroughs  328 S.C. 489, 492 S.E.2d 408 (Ct. App. 1997).  A conclusory argument of an issue 

by appellant amounts to an abandonment of the issue.  State v. Black , 319 S.C. 515, 462 S.E.2d 

311, rehearing denied (Ct. App. 1995).  A broad general statement of issues made by an 

appellant may be disregarded by the appellate court pursuant to Rule 207(b)(1)(B), SCACR.  

Sullivan Co., Inc. v. New Swirl, Inc. , 313 S.C. 34, 437 S.E.2d 30(1993). 

i. Appellant’s First Issue on Appeal 

 The Appellant’s first Issue on Appeal reads, 
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DID THE JUDGE ERR IN DENYING PLAINTIFF’S MOTION FOR 
RECONSIDERATION OR REOPENING? PLAINTIFF’S MOTION WAS 
FILED ON 3/29/2023. ONLY AFTER AN EMAIL ON 01/19/2024 CHECKING 
ON THE STATUS OF THE MOTION, PLAINTIFF RECEIVED AN EMAIL ON 
01/24/2024 ADVISING THAT THE MOTION WAS DENIED. ANOTHER 
EMAIL WAS SENT ON 05/24/2024 ADVISING PLAINTIFF HAD STILL NOT 
RECEIVED THE ORDER.  THE ACTUAL ORDER WAS NOT RECEIVED 
UNTIL 06/28/2024 AND DID NOT INCLUDE THE SHORT REASONING 
REQUESTED OF THE DEFENDANT’S ATTORNEY BY THE JUDGE. THE 
TOTAL TIME WAS 15 MONTHS.  WAS THE DENIAL ORDER SELF 
SERVING AND DID THE JUDGE ACTUALLY READ THE PLAINTIFFS (sic) 
MOTION?  

 

This “issue on appeal” is hardly coherent much less concise or direct.  In fact, it is so compound, 

incapable to prove, and overly broad and general in nature, that Respondent’s counsel does not 

even know how to address the issue.  As such, this issue on appeal should be considered 

abandoned or simply disregarded by the Court. 

ii. Appellant’s Second Issue on Appeal 

 The Appellant’s second Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER AS MATERIAL THE FACT THAT 
DEFENDANT’S ATTORNEY CHANGED THE PLAINTIFF’S DEPOSITION 
TESTIMONY WHICH HE USED THROUGHOUT HIS “MEMORANDUM IN 
SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY JUDGMENT” IN 
ORDER TO GIVE DEFENDANT A DISHONEST ADVANTAGE.” 
 

 

This issue is completely incoherent in that Respondent’s lawyer cannot change deposition 

testimony.  Furthermore, there is no evidence that can be presented to the Court of Appeals that 

there was anything of such nature said or presented to the trial court because there is no 

transcript of the hearing in the Designation of Matter to be included in the Record on Appeal.  As 

such, this issue on appeal should be considered abandoned or simply disregarded by the Court. 

iii. Appellant’s Third Issue on Appeal 
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 The Appellant’s third Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER AS MATERIAL THE FACT THE 
DEFENDANT’S ATTORNEY REFERRED TO THE “CONTRACT” 
FAVORABLY FOR THE DEFENDANTS KNOWING THE “CONTRACT” 
WAS PROVEN TO BE FRAUDULENT, DECIEVING AND ILLEGAL?” 

 

While this may be the most concise issue Appellant has identified thus far, it is probably best 

considered as a broad statement and unpreserved for appeal.  Furthermore, based on the trial 

court’s granting of the Motion for Summary Judgment it would seem completely unproveable 

that there was some pervious un-appealed order that determined the Contract was fraudulent, 

deceiving or illegal.  As such, this issue on appeal should be considered abandoned or simply 

disregarded by the Court. 

iv. Appellant’s Fourth Issue on Appeal 

 The Appellant’s Fourth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER AS MATERIAL THE FACT THE 
DEFENDANT’S ATTORNEY LIED THROUGHOUT HIS “MEMORANDUM 
IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY 
JUDGEMENT” IN ORDER TO GIVE THE DEFENDANT A DISHONEST 
ADVANTAGE ?” 

 

While this issue on appeal may be capable of interpretation, the time to expose lies or 

inconsistencies in a memorandum in support is through the memorandum in opposition to the 

motion or oral argument, but this fourth Issue on Appeal does not comport to the requirement to 

be concise and not overly broad. The issue is not preserved on the record and is not even 

articulated well enough because Appellant does not identify what the purported “lies” were.  As 
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such, this issue on appeal should be considered overly broad, abandoned or simply disregarded 

by the Court. 

v. Appellant’s Fifth Issue on Appeal 

 The Appellant’s fifth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER AS MATERIAL THE FACT THE 
DEFENDANT’S ATTORNEY STATED, BY LAW “PLAINTIFFS 
PREVENTED CCRC FROM PERFORMING IT’S STATUTORY RIGHT TO 
CURE” KNOWING THE COURT AND RESIDENTIAL BUILDING 
COMMISSION HAD RULED AGAINST THAT ARGUMENT ?” 

 

First of all, the Residential Building Commission has no authority or jurisdiction to make any 

sort of ruling on this issue and there is certainly no authority in the table of authorities to support 

this position.  There is also no order recognized in the Designation of Matter to Be Included in 

the Record on Appeal (“Designation of Matter”) that would support this argument.  Most 

importantly in all of these issues on appeal, is that the Appellant always asks, “DID THE JUDGE 

NOT CONSIDER .  .  ..”  The Order on the Motion for Summary Judgment (“Exhibit A”) is very 

well reasoned and supported by case law and statutory law that illuminate the trial court’s 

consideration of all issues presented at the hearing.  Other than what is in that Order, this Court 

could not possibly know what the trial court considered because there is no transcript in the 

Designation of Matter. 

xi. Appellant’s Sixth Issue on Appeal 

 The Appellant’s sixth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER AS MATERIAL THE FACT THE 
DEFENDANT’S ATTORNEY STATED, “I. ALL TORT ACTIONS ARE 
BARRED BY THE ECONOMIC LOSS RULE” IS A LIE. THE SUPREME 
COURT IN 1989 RECOGNIZED EXCEPTIONS TO THE ECONOMIC LOSS 
RULE IN THE RESIDENTIAL HOME BUILDING CONTEXT.?” 
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The Order on the Motion for Summary Judgment (“Exhibit A”) is very well reasoned and 

supported by case law and statutory law that illuminate the trial court’s consideration of all 

issues presented at the hearing.  Other than what is in that Order, this Court could not possibly 

know what the trial court considered because there is no transcript in the Designation of Matter.  

While this issue on appeal may be capable of interpretation, the time to expose lies or 

inconsistencies in a memorandum in support is through the memorandum in opposition to the 

motion or oral argument. Nevertheless, the issue does not comport with the requirement to be 

concise and not overly broad. The issue is not preserved on the record and is not even articulated 

well enough because Appellant does not identify what the purported “lies” were.  As such, this 

issue on appeal should be considered abandoned or simply disregarded by the Court. 

 

xii. Appellant’s Seventh Issue on Appeal 

 The Appellant’s sixth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER THE FACT THE ATTORNEY SERVED 
HIS “MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT” TO THE APPELLANT 6 DAYS BEFORE THE 
HEARING REDUCING APPEALLANTS TIME TO RESPOND BY 40% ? 
 

 

There is no basis for this Issue on Appeal. Even if this was an appealable error, there is no way to 

know what the trial court considered because there is no transcript in the Designation of Matter. 

Secondly, the Appellant changed the number of days of service from 7days  to 6 days and his 

reduction in response time form 30% to %40 in contravention of the holdings of Henning. Supra 

at 794.  Appellant also fails to provide any case law in his table of authorities which supports this 

issue on appeal.  For the foregoing reasons, this issue on appeal should be dismissed. 
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xiii. Appellant’s Eighth Issue on Appeal 

 The Appellant’s eighth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER THE NEW EVIDENCE FROM THE 
RESIDENTIAL BUILDING COMMISSION PLACING TOTAL LIABILITY 
ON MR. HORNBECK, III?  

 

There is no basis for this Issue on Appeal. Even if this was an appealable error, there is no way to 

know what the trial court considered because there is no transcript in the Designation of Matter.  

This argument also fails because, even if the Residential Building Commission (“RBC”) has no 

authority to assign liability as it has no jurisdiction to adjudicate a law suit.  Furthermore, 

because there is no transcript in the  Designation of Matter, there is no way to know that the 

Appellant preserved this issue for appellant review.  More importantly, a party cannot submit 

new evidence in support of its motion to reconsider. See Dempsey v. Huskey, 224 S.C. 536, 544, 

80 S.E.2d 119, 122 (1954) (per curiam).  For the foregoing reasons, this issue on appeal should 

be dismissed. 

xiii. Appellant’s Ninth Issue on Appeal 

The Appellant’s ninth Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER THE FACT THAT CUSTOM CASTLES 
ROOFING AND CONSTRCCTION WAS NOT LICENSED AND LISTED 
AND THEREFORE IT WAS ILLEGAL FOR CCRC TO PROPOSE TO DO 
THE ROOFING AND SIDING WORK MUCH LESS ACTUALLY PERFORM 
WORK ON SITE?”   

 

This Issue on Appeal was not raised in the Appellant’s First Initial Brief and by the holdings of 

Henning, it is improper for consideration in this Second Amended Initial Brief.   

x. Appellant’s Tenth Issue on Appeal 

The Appellant’s tenth Issue on Appeal reads, 
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“DID THE JUDGE NOT CONSIDER IT MATERIAL THAT CCRC DID NOT 
INSTALL THE SYSTEMS IN ACCORDANCE WITH THE 2015 
INTERNATIONAL RESIDENTIAL BUILDING CODE OR THE 
MANUFACTURERS INSTALLATION INSTRUCTIONS WHICH CAUSED 
MANUFACTURERS TO VOID THEIR WARRANTIES?” 

 

This Issue on Appeal was not raised in the Appellant’s First Initial Brief and by the holdings of 

Henning, it is improper for consideration in this Second Amended Initial Brief.   

xi. Appellant’s Eleventh Issue on Appeal 

The Appellant’s eleventh Issue on Appeal reads, 

“DID THE JUDGE NOT CONSIDER THE ECONOMIC LOSS DUE TO 
DEVALUATION OF THE APPEALANT’S HOME AND THE HUGE COST 
PAID BY THE APPELANTS FOR REPAIRS TO AND COMPLETION OF 
THE WORK?  

 

This Issue on Appeal was not raised in the Appellant’s First Initial Brief and by the holdings of 

Henning, it is improper for consideration in this Second Amended Initial Brief.   

E. FAILURE TO ARGUE THE STATED ISSUES ON APPEAL 

SCACR 208(b)(1)(E) 

SCACR 208(b)(1)(E), Argument provides, 
 

“[t]he brief shall be divided into as many parts as there are issues to be argued. At 
the head of each part, the particular issue to be addressed shall be set forth in 
distinctive type, followed by discussion and citations of authority. A party may 
also include a separate statement of facts relevant to the issues presented for 
review, with reference to the record on appeal, which may include contested 
matters and summarize the party's contentions.” 

 
In an appellate brief, separate issues generally should be set forth and argued separately. State v. 

Burroughs  328 S.C. 489, 492 S.E.2d 408 (Ct. App. 1997).  A conclusory argument of an issue 

by appellant amounts to an abandonment of the issue.  State v. Black , 319 S.C. 515, 462 S.E.2d 

311 (Ct. App. 1995), rehearing denied.  A broad general statement of issues made by an 
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appellant may be disregarded by the appellate court pursuant to Rule 207(b)(1)(B), SCACR.  

Sullivan Co., Inc. v. New Swirl, Inc. 313 S.C. 34, 437 S.E.2d 30(S.C. 1993).  Appellant never 

provides a separate argument for his issues on appeal.  In fact, Appellant’s Second Amended 

Brief  makes arguments under the section of the brief entitled “FACTS DISCUSSION OF 

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT” and this 

section does not even mention the Issues on Appeal.  Because the Appellant never argues his 

identified issues on appeal, the appeal should be dismissed.  

E. APELLANT’S STATEMENT OF THE CASE DOES NOT COMPORT TO THE 

RULE 

SCACR 208(b)(1)(C) 

SCACR 208(b)(1)(C), provides, 
 

“[t]he statement shall contain a concise history of the proceedings, insofar as 
necessary to an understanding of the appeal. The statement shall not contain 
contested matters and shall contain, as a minimum, the following information: the 
date of the commencement of the action or matter; the nature of the action or 
matter; the nature of the defense or of the response; the action of the court, jury, 
master, or administrative tribunal; the date(s) of trial or hearing; the mode of trial; 
the amount involved on appeal; the date and nature of the order, judgment or 
decision appealed from; the date of the service of the notice of appeal; the date of 
and description of such orders, judgments, decisions and proceedings of the lower 
court or administrative tribunal that may have affected the appeal, or may throw 
light upon the questions involved in the appeal; and any changes made in the parties 
by death, substitution, or otherwise. Any matters stated or alleged in appellant's 
statement shall be binding on appellant.” 

 
The Appellant’s Statement of The Case is deficient for many reasons as set forth to wit: 

 a. the Statement of the Case does not contain the nature of Respondent’s response to 

the Motion to Reconsider, or Respondent’s arguments in support of its Motion for Summary 

Judgment; 

 b. the Statement of the Case does not contain the amount involved in the appeal;  



13 
 

 c. the Statement of the Case does not contain the date of the service of the Notice of 

Appeal; 

 d. the Statement of the Case does not contain the date and description of the Order 

on Appeal; and 

 e. the Appellant’s Statement of the Case contains (and is replete with) contested 

matters in contravention with SCACR Rule 208(b)(1)(C). 

For the foregoing reasons, the Appellant’s appeal should be dismissed. 

CONCLUSION 

Because Appellant has failed to adhere to the South Carolina Appellant Rules in the 

contents of its Initial Brief, Appellant’s appeal should be dismissed. 

 
Respectfully submitted, 

 
 

s/ Wendell L. Hawkins   
Wendell L. Hawkins (S.C. Bar #: 13583) 
Wendell L. Hawkins, PA 
9 Buena Vista Way, Ste B. Greenville, SC 29615 
(864) 848-9370 (Ph) (864) 243-8137 (Fax) 

     wlh@wlhawkinslawfirm.com 
Attorneys for Respondents  

December 27, 2024 
Greenville, South Carolina 
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