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STATEMENT OF THE ISSUE ON APPEAL 


DID THE CIRCUIT COURT ERR IN DISMISSING THE PLAINTIFFS’ DECLARATORY 
JUDGMENT CAUSE OF ACTION AGAINST THE AIKEN DESIGN REVIEW BOARD 
WHEN THE PLAINTIFFS DID NOT SEEK TO OVERTURN THE BOARD'S DECISION ON 
THE CERTIFICATE OF APPROPRIATENESS ON APPEAL BUT RATHER SOUGHT TO 
HAVE THE BOARD'S ACTIONS DECLARED TO BE IN VIOLATION OF LAW? 


STATEMENT OF THE CASE 


On July 5, 2022, the Appellants, who are citizens and citizens groups (“Appellants”), filed this 


declaratory judgment action in Aiken County challenging a downtown revitalization project 


undertaken by the City of Aiken in partnership with a private developer based on the failure of the 


City, its Redevelopment Commission, and its Design Review Board (“Respondent,” or “DRB”) to 


follow state statutes and local ordinances governing the development approval process. (R.pp. 22-


117) 


Appellants filed a First Amended Complaint on February 27, 2023, (R.pp. 118-229), and a 


Second Amended Complaint on June 29, 2023, removing all the defendants except the City of Aiken, 


the Aiken Municipal Development Commission, the Aiken Design Review Board, and Gary Smith. 


(R.pp. 230-350) 


On March 1, 2023, the Aiken Design Review Board (Respondent) filed its Motion to Dismiss in 


response to the First Amended Complaint (R.pp. 366-373). The Appellants filed a memorandum in 


opposition to the Respondents' arguments (R.pp. 360-365). A hearing was held on the motion on 


March 1, 2023. On June 1, 2023, the Circuit Court issued an Order denying Respondent's motion 


to dismiss. (R.pp. 8-18). 


On June 12, 2023, the Respondents filed a Motion to Alter or Amend Order and a Motion to 


Reconsider under Rule 59(e), SCRCP (R.pp. 378-384). On July 31, 2023, the Court issued an 


Order agreeing to consider the motion on written submissions and providing deadlines for filing 


additional materials and arguments by both parties (R.pp. 19-21). The Appellants submitted their 
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memorandum on August 25, 2023(R.pp. 385-388), and Respondents submitted theirs on 


September 1, 2023. (R.pp. 389-393). 


On May 9, 2024, the Circuit Court heard oral arguments on the Motion to Alter or Amend. 


On June 5, 2024, the Court issued its order granting in part and denying in part the Respondent's 


motion (R.pp. 2-7). The Court ruled: 


• The prior ruling was amended to conclude that the Court lacks subject matter jurisdiction to


review the decision by DRB to issue a conditional Certificate of Appropriateness (“COA”)


because the Plaintiffs failed to file a timely appeal under S.C. Code Ann. §6-29-900(A). The prior


Order was also amended to delete the finding that the “conditional” nature of the DRB’s decision


meant that it was not a decision that was immediately appealable. The Court reversed its earlier


decision and concluded that the DRB’s decision, announced on March 1, 2022, was a decision


under §6-29-900(A) and the triggering point for filing an appeal.


• The Court disagreed with the Respondent's assertion that the Court improperly raised an issue sua


sponte. The complaint being reviewed raised the incomplete nature of the Respondent's action (a


“conditional” COA), and to evaluate whether there was compliance with the timeframe for filing


an appeal, one would have to determine the triggering point.


• The Court agreed with the Respondent that the bar against bringing the current action for


declaratory and injunctive relief applies not just to the ultimate merits of the decision to grant the


conditional COA but also to any jurisdictional, procedural, or evidentiary irregularities or issues


that arise in the issuance of that decision, including the composition of the DRB at that time.


Notwithstanding the Court’s view that it lacked subject matter jurisdiction over the DRB’s


decision to grant a conditional COA, some issues were not dismissed when the June 1, 2023, order 


was issued. Those include: 


• The Appellants' allegations of violations of the Freedom of Information Act (FOIA) by the DRB.
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• The Appellants' request for declaratory relief regarding whether members of the DRB are ineligible


based on residency outside the City Limits of Aiken, South Carolina. The motion to dismiss these


claims under Rule 12(b)(1) is denied.


The Court concluded that nothing in the Order prevented the filing of requests for any writ that


might be applicable in this context or any appropriate action or amendment to address the DRB's 


alleged improprieties, provided that they do not seek to overturn the conditional COA issued in this 


case. 


The Appellants timely filed their Notice of Appeal on June 25, 2024. (R.pp. 351-354). 


STANDARD OF REVIEW 


In a motion to dismiss under Rule 12(b)(1), SCRCP, the movant challenges the power of the court 


over the subject matter. Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct. 


App. 2009.) "The question of subject matter jurisdiction is a question of law for the court." Chew v. 


Newsome Chevrolet, Inc., 315 S.C. 102, 104, 431 S.E.2d 631 (Ct. App. 1993) (citing Bargesser v. 


Coleman Co., 230 S.C. 562, 96 S.E.2d 825 (1957)). 


The appellate court is free to review the lower court’s order and decide questions of law without 


deference to the trial court. Catawba Indian Tribe of S.C. v. State of South Carolina, 372 S.C. 519, 524, 642 


S.E.2d 751, 753 (2007). 


STATEMENT OF FACTS 


The First Amended Complaint states a civil action for declaratory and injunctive relief brought 


for violations of numerous state statutes and local ordinances1 (R.pp. 118, line 4 – 119, line 2), 


1 Including the South Carolina Community Development Law, S.C. Code Ann. § 31-10-10 et. seq.; the South 
Carolina Local Government Comprehensive Planning Enabling Act of 1994, S.C. Code Ann. § 6-29-310 et. seq.; 
the South Carolina Freedom of Information Act, S.C. Code Ann. § 30-4-10 et seq. (“FOIA”); the South Carolina 
Uniform Declaratory Judgments Act, S.C. Code Ann. § 15-53-10; and the City of Aiken Code of Ordinances
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 by the City of Aiken, its redevelopment commission, its architectural review board, and private 


developers in pursuing a large redevelopment project in the historic downtown of Aiken. 


The DRB made a practice of holding "Work Sessions" that are open to the public and subject 


to the South Carolina Freedom of Information Act’s opening meeting laws (“FOIA”) but generally 


do not allow for public comment. The DRB officially reviews, discusses, deliberates, and acts on 


applications for a Certificate of Appropriateness (“COA”) at a monthly “Regular Meeting” or at a 


“Special Meeting” called when needed. The DRB provides agendas for Work Sessions and Meetings, 


and the agendas regularly contain the applications, with voluminous supporting materials supporting 


each application to aid the DRB in its deliberations about the applications. (R.p. 186, lines 8-14) 


At the first DRB meeting on Project Pascalis, the developer presented the project to the DRB, 


though it was not on the agenda. The minutes of that meeting do not mention the discussion of that 


project. (R.p. 188, lines 9-21). 


At that first meeting, after less than six minutes of deliberation, the DRB approved a flawed 


and incomplete demolition application by using an unprecedented and unauthorized form of 


“conditional” COA that is not authorized by the Zoning Ordinance and is contrary to Zoning 


Ordinance Section 5.2.4(A)(3). (R.pp. 187, line 15-188, line 2) (R.p. 201, lines 6-11) (R.p. 205, 


lines 3-12) 


At another Work Session, the DRB visited the Project Pascalis location without the Project 


being listed on the agenda and without discussing it in the minutes, all violating FOIA. (R.pp. 188, line 


22- 189, line 11)


At a following Work Session on February 17, 2022, the developer made a 


presentation advocating for the demolition of a historic structure (the Hotel Aiken) as part of Project 


Pascalis, but Project Pascalis was not identified in the agenda as an item for discussion at this 


meeting, and the agenda made no reference to demolition, Project Pascalis, the developer (RPM) or 
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the City's economic development authority, AMDC. Likewise, the subsequent meeting minutes did 


not mention Project Pascalis, RPM, or AMDC. (R.pp. 189, line 12 – 190, line 23) 


The DRB accepted and acted on a limited and incomplete application for demolition, in 


violation of local ordinance, even though the application was for the Hotel Aiken, which is listed on 


the Aiken Historic Register as a Contributing Structure in a Historic Site and the three other structures 


are listed as Contributing Structures by the State Historic Preservation Office (“SHPO”) and is 


included in the Aiken Historic Resources Survey of 2010. In accepting and acting on the February 21, 


2022, application, the DRB violated Section 6.1.3(E) of the Zoning Ordinance, which states that a 


complete application is required for the DRB to act. (R.pp. 192, line 3- 193, line 5) 


The DRB failed to consider many specific factors as required by Sections 2.6, 5.2, and 5.3 of 


the local zoning ordinance. (R.pp. 193, line 12- 200, line 16) 


The DRB never examined the question of demolition by neglect of this historic structure, the 


Hotel Aiken, in its March 1, 2022, review of the RPM February 21, 2022, application, in violation of 


Sections 5.2.4(A)(2) and 5.2.4(B) of the Zoning Ordinance. (R.pp. 200, line 17- 201, line 5) 


By expediting the process to favor the developer, the DRB unlawfully made decisions 


regarding Project Pascalis outside the regular and noticed public meetings of the DRB, for which there 


are no agendas, minutes, or records of notice, discussion, or deliberation of these decisions as required 


for a public meeting as required by the South Carolina Freedom of Information Act and the laws 


regulating the DRB. (R.pp. 201, line 16- 203, line 18) 


The DRB removed Member Knowles in retaliation for her vote against the conditional COA 


in violation of South Carolina law and did not follow the requirements of local ordinance or state law 


in naming her replacement. (R.pp. 207, line 22- 209, line 9) 


Later, it was discovered that the replacement member for Knowles was ineligible to serve 


because she was not a resident of the City of Aiken. (R.p. 209, lines 16-22) 







6


In the controversy surrounding Member Knowles’ replacement, the DRB disclosed for the 


first time that two other longer-serving members of the DRB also did not live in the City and, 


therefore, were not qualified to sit on and were not valid members of the DRB. (R.p. 210, 1-6). As a 


result, any decisions made by the DRB with the presence of one or more of these purported members 


for a quorum or the votes of one or more of these purported members causing a majority vote when 


in violation of Zoning Ordinance Section 7.1.7(B) are invalid. (R.p. 210, lines 7-22) 


ARGUMENT 


THE CIRCUIT COURT ERRED IN DISMISSING THE PLAINTIFFS’ DECLARATORY 
JUDGMENT CAUSE OF ACTION AGAINST THE AIKEN DESIGN REVIEW BOARD 
WHEN THE PLAINTIFFS DID NOT SEEK TO OVERTURN THE BOARD'S DECISION 
ON THE CERTIFICATE OF APPROPRIATENESS ON APPEAL BUT RATHER 
SOUGHT TO HAVE THE BOARD'S ACTIONS DECLARED TO BE IN VIOLATION OF 
LAW. 


A. The Appellants sought to have certain specific actions of the Aiken Design Review
Board declared illegal. 


The First Amended Complaint, which was the version of the Appellants' complaint reviewed 


by the Circuit Court in its original order on June 1, 2023, and its Order partially changing its ruling on 


June 5, 2024, contained numerous allegations related to misconduct, impropriety, and illegal actions 


by the DRB. These are described in paragraphs 104 to 155 of the First Amended Complaint and are 


summarized in the first cause of action's request for a declaratory judgment concerning the DRB's 


actions. (R.pp. 223, line 1- 225, line 19) 


Concerning this particular project (“Project Pascalis”), the Aiken Design Review Board (DRB) 


failed to follow its procedures, local ordinances, and state law in considering this project by holding 


numerous “Work Sessions” during which it heard and considered facts related to the project before 


receiving any application (R.pp. 186, line 15- 190, line 23), receiving and acting on a flawed 


application, and failing to follow the procedures and guidelines for decision-making required by 


city ordinance and state law. (R.pp. 18, line 15- 200, line 16)
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Following the “conditional” COA issuance on March 1, 2022, the DRB refused to consider calls 


by one of its members and citizens appearing before it to revise its procedures to comply with state 


law and local ordinances. (R.pp. 203, line 19- 206, line 13) 


Also, following the issuance of the conditional COA, the DRB attempted to replace a member 


who questioned its procedures for reviewing Project Pascalis without following the procedures 


required by law for removing and replacing members. (R.pp. 208, line 15- 210, line 6) 


As part of this process, the public discovered that another two members of the DRB were not 


legally qualified to sit on the DRB, as they were not City residents and were not qualified to act on its 


behalf, though they did so on numerous occasions, including actions regarding Project Pascalis (R.pp. 


210, line 7- 211, line 22) 


The DRB's proceedings did not comply with the open meetings law portions of the state’s FOIA 


in that the agendas required to be published before the meetings did not comply with the Act. They 


did not put the public on fair notice of the actions to be taken by the DRB at the upcoming meeting 


(R.pp. 214, line 18- 215, line 18)  


As a result, the complaint requests declaratory relief that the City and its DRB did not comply 


with the City’s zoning ordinance, the state’s Comprehensive Planning Enabling Act, and its 


Community Development Law as specified in paragraph 170 (a)-(s) and its Freedom of Information 


Act. (R.p. 227, lines 10-14) 


These facts were pled in the First Amended Complaint before the circuit court. These facts, 


too, were the basis of the Appellants' request in the First Cause of Action for declaratory relief, 


declaring that the DRB had violated both state statute and local ordinances in numerous ways. FAC, 


para. 169(a)-(s). (R.pp. 223, line 1- 225, line 19) 


None of the above allegations seek to reverse or appeal the "conditional" COA issued by 


this flawed DRB sitting with at least two ineligible members. Rather, the complaint seeks a 
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declaration, on numerous counts, that the DRB failed to follow the ordinances of the City of Aiken 


or the state's statutes in how it operated concerning Project Pascalis. It is critical that the court 


review and adjudicate these unlawful actions to guide future conduct by the boards and agencies of 


this City, as well as other jurisdictions in South Carolina. 


B. Declaratory relief is available by statute and rule to review and make findings related to
the legality of local government action.


The SC Declaratory Judgment Act allows challenges to unlawful government conduct in precisely


these circumstances. 


Courts of record within their respective jurisdictions shall have power to declare rights, status, 
and other legal relations whether or not further relief is or could be claimed. No action or 
proceeding shall be open to objection on the ground that a declaratory judgment or decree is 
prayed for. The declaration may be either affirmative or negative in form and effect. Such 
declarations shall have the force and effect of a final judgment or decree. 


S.C. Code Ann. § 15-53-20 (emphasis added). 


“The Declaratory Judgment Act should be liberally construed to accomplish its intended purpose 


of affording a speedy and inexpensive method of deciding legal disputes and of settling legal rights 


and relationships, without awaiting a violation of the rights or a disturbance of the 


relationships." Graham v. State Farm Mut. Auto. Ins. Co., 319 S.C. 69, 71, 459 S.E.2d 844, 845 


(1995) (citing Williams Furniture Corp. v. Southern Coatings & Chemical Co., 216 S.C. 1, 56 S.E.2d 576 


(1949)); S.C. Code Ann. § 15-53-130 (1977). 


C. The Court erred in deciding on the motion for reconsideration that the First Amended
Complaint attempted to make an untimely appeal of the DRB's decision on the Certificate
of Appropriateness.


The Circuit Court, in its June 5, 2024, Order, reversed course from its Order issued (correctly) a


year earlier and granted in part the Respondent’s motion to dismiss under Rule 12(b)(1) for lack of 


subject matter jurisdiction. The court reasoned that the Appellants had not appealed the DRB's 
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issuance of the "conditional" COA, so the court had no jurisdiction to make any declaration under 


the First Cause of Action related to the issuance of the COA. 


Respectfully, this is an error. 


The Court found: " The prior ruling is amended in that the court now finds that it lacks subject 


matter jurisdiction to review the decision by DRB to issue a conditional Certificate of Appropriateness 


(“COA”) because the plaintiffs failed to file a timely appeal under S.C. Code Ann. §6-29-900(A)." 


Further, the Court added that the bar against bringing the current action for declaratory and injunctive 


relief applies not just to the ultimate merits of the decision to grant the conditional COA but also to 


any jurisdictional, procedural, or evidentiary irregularities or issues that arise in the issuance of that 


decision, including the composition of the DRB at that time. (emphasis original). (R.pp. 3-4) 


The Court did not, though, grant the motion to dismiss related to the causes of action and requests 


for relief based on violations of the Freedom of Information Act or the seating of ineligible members 


of the DRB, except to the extent that it affects the decision on the "conditional COA." 


S.C. Code Ann. § 6-29-900(A), upon which the Respondents and the Circuit Court solely relied


for this ruling, provides simply as follows: 


A person who may have a substantial interest in any decision of the board of architectural 
review or any officer or agent of the appropriate governing authority may appeal from any 
decision of the board to the circuit court in and for the county by filing with the clerk of court 
a petition in writing setting forth plainly, fully, and distinctly why the decision is contrary to law. 
The appeal must be filed within thirty days after the affected party receives actual notice of the 
decision of the board of architectural review. 


S.C. Code Ann. § 6-29-900(A)(emphasis added). 


In this instance, the DRB decided to issue the conditional COA. The Appellants did not appeal 


that decision, which stands. 
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What the decision did not encompass, however, were the many procedural and substantive 


violations leading up to and following the decision on the "conditional COA" that the complaint and 


this Appellant’s Initial Brief describe in detail and which serves as the basis of the Appellants' cause 


of action for declaratory judgment against the DRB. Each one of the allegations listed above and the 


requests for declarations in the complaint is entirely appropriate subjects for the court to address under 


S.C. Code Ann. § 15-53-20 because the statute provides courts with the "power to declare rights,


status and other legal relations whether or not further relief is or could be claimed." 


If the underlined portion of the statute means anything, it means that parties with a claim may ask 


the court to declare rights even if the subject matter also gives the party the ability to appeal a 


regulatory ruling, as S.C. Code Ann. §6-29-900(A) does. 


Here, the circuit court did correctly recognize that the Appellants may proceed to prove their case 


for a declaration for FOIA violations and a determination of the effect of the ineligibility of non- 


residents to serve on the DRB, but the Circuit Court erred in limiting any further declarations if those 


could have been the subject of an appeal of the conditional COA issuance. 


No law cited by the Court requires that, and certainly the zoning appeals statute, S.C. Code Ann. 


§ 6-29-900(A), does not so limit the Declaratory Judgment Act, S.C. Code Ann. § 15-53-20.


This Court should clarify the scope and breadth of the Declaratory Judgment Act and reverse the


Circuit Court’s erroneously narrow reading of it in its Order granting the Respondent’s motion to 


dismiss. 


CONCLUSION 


Appellants respectfully request this court reverse the Circuit Court's decision and remand the 


case for trial. 
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INTRODUCTION 


In its brief, the Respondent Aiken Design Review Board (“DRB”) characterizes the Appellants' case as an 


appeal of its decision to issue a certificate of appropriateness (“COA”) by an avenue other than the 


normal appellate process. 


Appellant agrees that the only avenue for appealing that decision is through S.C. Code § 6-29- 


900(A) (2004). 


The Respondent then cites several reported decisions that are irrelevant and inapplicable to this case. 


These decisions stand for the principle that a declaratory judgment action cannot be substituted for 


another legislatively provided process applicable to the dispute and available to the litigants at the time the 


declaratory judgment action is filed. 


Appellants also agree that is the law for the cases to which that principle applies. 


Where the Appellants differ from the Respondent is that in this case, a declaratory judgment action 


challenging actions of the DRB that are contrary to law is not barred because the Appellants did not 


choose to appeal a decision to issue a particular COA. The Appellants detailed in their Complaint the 


various actions of the DRB beyond the COA issuance that are violations of law appropriate for review by 


the Circuit Court under the Uniform Declaratory Judgments Act (“the Act”), S.C. Code Ann. § 15- 53-20 


(2005)(courts "shall have power to declare rights, status and other legal relations whether or not further 


relief is or could be claimed."); see Rule 57, SCRCP ( "The procedure for obtaining a declaratory 


judgment pursuant to Code §§ 15-53-10 through 15-53-140, shall be in accordance with these rules, and 


. . . [t]he existence of another adequate remedy does not preclude a judgment for declaratory relief in 


cases where it is appropriate."). Those actions are also described in the Appellants' Brief. None of those 


actions run afoul of the law as described in the cases cited in Respondent's brief, and all are factually 


distinguishable from this case. 
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ARGUMENT 


I. The Appellants seek a review of the DRB’s illegal actions, not a reversal of the decision 
to issue the COA. 


 
As argued in the Appellants' Brief, the Appellants, in their complaint, sought to have specific 


actions of the DRB declared illegal in this declaratory judgment action. These are described in the First 


Amended Complaint, paragraphs 104 to 155 (R.pp. 186-215), and are summarized in the first cause of 


action's request for a declaration concerning the DRB's actions. (R.pp. 223, line 1-225, line 19) 


These actions include: 


• Holding public meeting "Work Sessions" (subject to FOIA) with voluminous packages 


containing information about pending applications that do not allow public comment. (R.p. 


186, lines 8-14) 


• Allowing the developer to present Project Pascalis to the DRB at the first DRB meeting at 


which it was mentioned, even though the project was not on the agenda, and the meeting 


minutes do not thereafter mention the discussion of that project. (R.p. 188, lines 9-21) 


• Approving a flawed and incomplete application for demolition after less than six minutes of 


deliberation at that meeting by using an unprecedented and unauthorized form of 


“conditional” COA not authorized by the Zoning Ordinance and is contrary to Zoning 


Ordinance Section 5.2.4(A)(3). (R.pp. 187, line 15 -188, line 2) (R.p. 201, lines 6-11) (R.p. 205, 


lines 3-12)  


• Making a site visit to the Project Pascalis location without the Project being listed on the 


agenda and omitting discussion of the Project from the meeting minutes. (R.pp. 188, line 22- 


189, line 11) 


• Allowing the developer to make a presentation at a Work Session the following week 


advocating for the demolition of a historic structure as part of Project Pascalis without clearly 


identifying Project Pascalis on the agenda and making no reference to demolition, Project 
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Pascalis, the developer (“RPM”) or the City's economic development authority, AMDC, and 


thereafter failing to mention the discussion or Project Pascalis in the meeting minutes. (R. pp. 


189, line 12-190 line 23) 


• Accepting and acting on a limited and incomplete application, in violation of local ordinance, for 


demolition of the Hotel Aiken, which is listed on the Aiken Historic Register as a Contributing 


Structure in a Historic Site. (R.pp. 192, line 3-193, line 5) 


• Expediting the process to favor the developer and unlawfully making decisions regarding 


Project Pascalis outside the regular and noticed public meetings of the DRB for which there are 


no agendas, minutes, record of notice, discussion, or deliberation of these decisions as required 


for a public meeting under the South Carolina Freedom of Information Act and the laws 


regulating the DRB. (R.pp. 201, line 16- 203, line 18) 


• Removing DRB Member Knowles in retaliation for her vote against the COA and failing to 


follow the requirements of local ordinances or state law in naming her replacement. (R.pp. 


207, line 22- 209, line 9) 


• Allowing members to serve on the DRB and vote on matters coming before the DRB who 


were ineligible to serve because they were not residents of the City of Aiken.(R.pp. 209, line 16-


210, line 22) 


These facts were pled in the First Amended Complaint before the circuit court. These facts, too, 


were the basis of the Appellants' request in the First Cause of Action for declaratory relief, declaring that 


the DRB had violated both state statute and local ordinances in numerous ways. (R.pp. 223, line 1-225, 


line 19) 


At least the Circuit Court recognized that the FOIA cause of action directed at the DRB was not like 


an "appeal" of the COA approval, so it allowed that cause of action to stand. The same should have 


been true regarding the other instances of illegal conduct outlined above. 
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Again, none of the above allegations seek to reverse or appeal the "conditional" COA issued by this 


flawed DRB sitting with at least two ineligible members. Rather, the complaint seeks a declaration, on 


numerous counts, that the DRB failed to follow the ordinances of the City of Aiken or the state's statutes 


in its operation regarding Project Pascalis, so that those violations of law will not be repeated in the future 


because of a mistaken belief that those actions are not illegal. 


II. The cases cited by the Respondent are not relevant and do not bar the declaratory 


judgment action as pled. 


The first substantive case cited by the Respondents as authority that this declaratory judgment 


action is inappropriate and not supported by law supports the use of a declaratory judgment to 


challenge local government action under a state-enabling statute. The Supreme Court, in Sunset Cay, LLC 


v. City of Folly Beach, 357 S.C. 414, 431, 593 S.E.2d 462, 470 (2004), affirmed the Plaintiff's right to bring the 


declaratory judgment action and found that a justiciable controversy existed in that case, such that the 


challenge to the facial validity of the ordinance was appropriate under the Declaratory Judgments Act. 


The Sunset Cay developer's challenge to the validity of a local government's passage of an ordinance under 


state law is very similar to the Plaintiffs' challenge here, and both are justiciable controversies. 


The Tourism Expenditure Review Comm. v. City of Myrtle Beach, 403 S.C. 76, 82, 742 S.E.2d 371, 374 (2013), is 


distinguishable because, in that accommodations tax challenge, the legislature provided an exclusive 


method for challenging A-Tax funds expenditures. No such exclusive remedy statute applies here to 


challenge these alleged illegal actions of this local government board of architectural review. 


In Holden v. Cribb, 349 S.C. 132, 561 S.E.2d 634, 636-637 (Ct. App. 2020), the court did not question 


the ability of the plaintiff to challenge the sheriff's requirement that she post 5% of a sheriff's sale bid in 


cash or pay the homestead exemption to the clerk of court when she alleged she was 
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indigent. The court did discuss whether the action was in the nature of a request for a writ of 


mandamus but did not hold that seeking a declaratory judgment was not justified or inappropriate. 


The cases associated with Wessinger v. Rauch, 288 S.C. 157, 160, 341 S.E.2d 643, 644 (Ct. App. 1986) 


are likewise distinguishable because they stand only for the proposition that courts will not generally 


entertain an action for declaratory judgment if there is pending, at the time the action is commenced, 


another action between the same parties in which the same issues presented in the action for declaratory 


judgment can be adjudicated. Wessinger, 341 S.E.2d at 644, citing State ex rel. Edmisten v. Tucker, 312 N.C. 326, 


323 S.E. (2d) 294 (1984). Cf. Williams Furniture Corp. v. Southern Coating & Chemical Co., 216 S.C. 1, 56 S.E. (2d) 576 


(1949) (court may refuse to render declaratory judgment where the remedy is invoked to try issues or 


determine the validity of defenses in pending cases). 


Here, no proceeding existed at the time the declaratory judgment action was filed that could have 


adjudicated these issues, nor was there a proceeding to adjudicate these issues that the legislature 


provided as an exclusive forum for such challenges. 


That recognition also distinguishes Med. Univ. of S.C. v. Taylor, 294 S.C. 99, 105, 362 S.E.2d 881, 884-85 


(Ct. App. 1987). In that case, an employee filed a grievance with his employer's Grievance Committee 


and an unemployment claim with the South Carolina Employment Security Commission (ESC) for 


unemployment benefits. The ESC found the employee had been discharged for cause. The Grievance 


Committee then notified the employer it would hear the employee's appeal. The employer instituted a 


declaratory judgment action, and the court enjoined the Grievance Committee from entertaining the 


employee's request for a hearing. The Court of Appeals reversed, holding that the trial court erred in 


granting the employer declaratory and injunctive relief where there were pending before the Grievance 


Committee the cause of the employee's discharge. Specifically, the Court found that the declaratory 


judgment action was not appropriate where there were pending before the Grievance Committee, the 


administrative agency vested with primary jurisdiction of the question in issue, i.e., the
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cause of Taylor's discharge, proceedings in which both Taylor and MUSC were parties and in which the 


issue raised by MUSC in the within action could have been raised. MUSC. Id. 


Here, there was no such pending action that the Appellants could have used to adjudicate the 


wrongs they claim the DRB committed. 


CONCLUSION 


For the reasons stated in Appellants’ Brief and this Reply, Appellants request that this Court 


reverse the grant of Partial Summary Judgment and remand this case to the lower court for trial. 


 
Respectfully submitted, 
 
s/W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., Esquire (SC Bar #7895) Austen 
& Gowder, LLC 
1629 Meeting Street, Suite A 
Charleston, South Carolina 29405 (843) 
727-2229 
andy@austengowder.com 
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