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ASTATE OF SOUTH CAROLINA  

 

COUNTY OF ANDERSON 

 

 

                       

                      AFFIDAVIT OF 

MICHAEL JOHN DIMAGGIO 

 

 PERSONALLY APPEARED before me, Michael John Dimaggio, who being duly 

sworn, deposes and states as follows: 

My name is Michael John Dimaggio and I currently reside at  

200 S. Academt Street, Apt. 2427, Greenville, South Carolina 29601.  I am the same Michael 

Dimaggio that is named in the above captioned case. 

I was contacted by telephone on or about September 1, 2023 by a man I now know to be 

Steve Evatt.  In that conversation, Mr. Evatt represented that he was with the “victim’s fund” and 

that he had “legal papers” for me.  I took this representation to mean the South Carolina Victim’s 

Compensation Fund.   

I had previously received money from the SC Victim’s Compensation Fund as a result of 

being the victim of a crime charging Ronald Carl Cox III, the Plaintiff in this matter, and his 

brother, John Grant Cox, with assault and battery by mob. 

The charges against these two brothers were eventually dismissed.  As a condition of 

dismissal, they were obligated to reimburse the SC Victim’s Compensation Fund for the amount 

advanced to me for medical bills I incurred arising from being kicked in the face and rendered 

unconscious by John Grant Cox and thereafter stomped on me head with his boot heel.  My 

memory of this is poor, but it was captured on a bystander’s mobile phone video. 
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In the course of these events, I was later charged with Public Disorderly Conduct.  I 

obtained a lawyer, Austin McDaniel, for this purpose. 

When Mr. Evatt advised that he was with the “victim’s fund” I was in my car onand 

taking my dog to the veterinarion. I referred him to Mr. McDaniel.  At no time did Mr. Evatt 

advise that he had a Summons and Complaint in a civil suit against me that needed to be served 

upon me.  At that time, I was unaware a civil suit had been filed against me.  I did not refer him 

to Mr. McDaniel to accept service of a Summons and Complaint on my behalf because I was 

unaware there even was a Summons and Complaint filed against me. 

 I never spoke with Mr. Evatt again.  I did receive a voicemail from him the following 

day  that I have provided to my attorney. In that voicemail, Mr. Evatt notes that the matter does 

not have to do with a criminal case.  He still did not provide an explanation as to what the papers 

pertained to.  I still believed they had to do with the SC Victim’s Compensation Fund, but was 

confused as to what they might be. 

This affidavit (sworn statement) was drafted for me by attorney, J. Kirkman Moorhead.  I 

have had an opportunity to review it for accuracy and for content and I have changed and 

corrected things that I felt were not fully accurate or that were better said in a different manner.  

By signing it below, I acknowledge and swear that the statements are true and correct and for 

items where I state my belief, it provides a true and accurate description of my belief. 

FURTHER AFFIANT SAYETH NOT. 

              
       Michael John Dimaggio 
Sworn to before me this ___ day 
of _____, 2023. 
 
       
Notary Public for South Carolina 
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Voicemail attachment from Steven Evett left on 
Respondent DiMaggio’s cell phone sent by 

counsel for Respondent to Judge Morgan on 
August 2, 2023. 

(Item being submitted by thumb drive by Legal 
Eagle.) 
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1/6/25, 4:48 PMFarnsworth Law Offices Mail - Fwd: Cox v DiMaggio - Monday’s Motion Hearing

Page 1 of 2https://mail.google.com/mail/u/0/?ui=2&ik=440dd8fe9d&view=lg&permmsgid=msg-f:1772594643562630097

Dan Farnsworth <dan@farnsworthlawoffices.com>

Fwd: Cox v DiMaggio - Monday’s Motion Hearing

Bootney Lee <d_farns@icloud.com> Thu, Jul 27, 2023 at 1:11 PM
To: Bootney Lee <dan@farnsworthlawoffices.com>

_df

Begin forwarded message:

From: Bootney Lee <d_farns@icloud.com>
Date: July 27, 2023 at 1:10:33 PM EDT
To: gmorgansc@sccourts.org, kirk@mllawyers.com
Subject: Cox v DiMaggio - Monday’s Motion Hearing

Please see attached Correspondence of todays date (bottom of attachments), Affidavit of Daniel
Farnsworth, and other exhibits referenced during Mondays motion hearing 

Thank you. 

   -Dan Farnsworth, Jr. 
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1/6/25, 4:48 PMFarnsworth Law Offices Mail - Fwd: Cox v DiMaggio - Monday’s Motion Hearing

Page 2 of 2https://mail.google.com/mail/u/0/?ui=2&ik=440dd8fe9d&view=lg&permmsgid=msg-f:1772594643562630097

_df

4 attachments — Download all attachments

STATE OF SOUTH CAROLINA.pdf
630K View as HTML Download

Michael Dimaggio - Summons with COS.pdf
221K View as HTML Download

MEMBER OF SOUTH CAROLINA AND VIRGINIA BAR.pdf
1394K View as HTML Download

STATE OF SOUTH CAROLINA.pdf
1189K View as HTML Download
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1/6/25, 4:49 PMFarnsworth Law Offices Mail - Fwd: Cox v DiMaggio - Monday’s Motion Hearing

Page 1 of 3https://mail.google.com/mail/u/0/?ik=440dd8fe9d&view=pt&search=…Cmsg-f:1772683018095134687&simpl=msg-f:1772683018095134687&mb=1

Dan Farnsworth <dan@farnsworthlawoffices.com>

Fwd: Cox v DiMaggio - Monday’s Motion Hearing
1 message

Bootney Lee <d_farns@icloud.com> Fri, Jul 28, 2023 at 12:37 PM
To: Bootney Lee <dan@farnsworthlawoffices.com>

_df

Begin forwarded message:

From: Kirk Moorhead <kirk@mllawyers.com>
Date: July 28, 2023 at 12:02:55 PM EDT
To: "Morgan, Grenville D. Secretary (Brittany Long)" <gmorgansc@sccourts.org>
Cc: Bootney Lee <d_farns@icloud.com>, "Morgan, Grenville D. Law Clerk (Robert Barrow)"
<gmorganlc@sccourts.org>
Subject: Re: Cox v DiMaggio - Monday’s Motion Hearing

 I am out of the office today with my family.  Please allow me until next week to respond.

Kirk

Sent from my iPhone

On Jul 28, 2023, at 12:00 PM, Morgan, Grenville D. Secretary (Brittany Long)
<gmorgansc@sccourts.org> wrote:

Good Morning,

I hope everyone is doing well!

Since we received these documents after the hearing in this matter, Judge Morgan would
like to give Mr. Moorhead an opportunity to respond before he makes a decision.

Thank you,

Brittany Long
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1/6/25, 4:49 PMFarnsworth Law Offices Mail - Fwd: Cox v DiMaggio - Monday’s Motion Hearing

Page 2 of 3https://mail.google.com/mail/u/0/?ik=440dd8fe9d&view=pt&search=…msg-f:1772683018095134687&simpl=msg-f:1772683018095134687&mb=1

Administrative Assistant to the Honorable G.D. Morgan, Jr.

305 East North Street, Suite 315

Greenville SC, 29601

phone: (864) 467.8406

fax: (803) 734.1129

 

From: Bootney Lee <d_farns@icloud.com>
Sent: Thursday, July 27, 2023 1:11 PM
To: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>;
kirk@mllawyers.com
Subject: Cox v DiMaggio - Monday’s Motion Hearing

 

*** EXTERNAL EMAIL: This email originated from outside the organization.
Please exercise caution before clicking any links or opening attachments. ***

Please see attached Correspondence of todays date (bottom of attachments), Affidavit of
Daniel Farnsworth, and other exhibits referenced during Mondays motion hearing 

 

Thank you. 

 

   -Dan Farnsworth, Jr. 

 

 

 

 

 

 

 

 

_df

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential. If you are not the intended recipient, do
not read, copy, retain, or disseminate this message or any attachment. If you have
received this message in error, please contact the sender immediately and delete all
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copies of the message and any attachments.
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1/6/25, 5:14 PMFarnsworth Law Offices Mail - RE: Cox v DiMaggio - Monday’s Motion Hearing

Page 1 of 4https://mail.google.com/mail/u/0/?ik=440dd8fe9d&view=pt&search=…Cmsg-f:1773147685102500653&simpl=msg-f:1773147685102500653&mb=1

Dan Farnsworth <dan@farnsworthlawoffices.com>

RE: Cox v DiMaggio - Monday’s Motion Hearing
1 message

Kirk Moorhead <kirk@mllawyers.com> Wed, Aug 2, 2023 at 3:43 PM
To: "Morgan, Grenville D. Secretary (Brittany Long)" <gmorgansc@sccourts.org>, Bootney Lee <d_farns@icloud.com>
Cc: "Morgan, Grenville D. Law Clerk (Robert Barrow)" <gmorganlc@sccourts.org>, D Farnsworth
<Dan@farnsworthlawoffices.com>, Tracy Ceres <tracy@mllawyers.com>

Judge Morgan,

 

Attached, please find my response to the submissions of Mr. Farnsworth on behalf of the Plaintiff.

 

I have included a letter/brief, an affidavit of Michael John Dimaggio, the Defendant, and an audio clip of a voicemail
message from Mr. Evatt, the process server for Mr. Farnsworth, to the Defendant.

 

The affidavit has been reviewed by Mr. Dimaggio but is currently unsigned.  Mr. Dimaggio is making arrangements to
appear before a notary to get it signed.  In the interest of time, having gone over the affidavit with Mr. Dimaggio, I am
submitting it as is.  I will supplement with the signed affidavit, hopefully tomorrow.

 

If you have any questions in regard to this matter, please do not hesitate to contact me.

 

Sincerely,

 

Kirk Moorhead
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From: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>
Sent: Friday, July 28, 2023 12:46 PM
To: Bootney Lee <d_farns@icloud.com>; Kirk Moorhead <kirk@mllawyers.com>
Cc: Morgan, Grenville D. Law Clerk (Robert Barrow) <gmorganlc@sccourts.org>
Subject: RE: Cox v DiMaggio - Monday’s Motion Hearing

 

Certainly, Judge Morgan will allow this time for a response.

 

 

Brittany Long

Administrative Assistant to the Honorable G.D. Morgan, Jr.

305 East North Street, Suite 315

Greenville SC, 29601

phone: (864) 467.8406

fax: (803) 734.1129

 

From: Bootney Lee <d_farns@icloud.com>
Sent: Friday, July 28, 2023 12:37 PM
To: Kirk Moorhead <kirk@mllawyers.com>
Cc: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>; Morgan, Grenville D. Law Clerk
(Robert Barrow) <gmorganlc@sccourts.org>
Subject: Re: Cox v DiMaggio - Monday’s Motion Hearing

 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution
before clicking any links or opening attachments. ***

Yes, ma’am. Thank you. 

_dan

 

On Jul 28, 2023, at 12:02 PM, Kirk Moorhead <kirk@mllawyers.com> wrote:

 I am out of the office today with my family.  Please allow me until next week to respond.

 

Kirk
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Sent from my iPhone

 

On Jul 28, 2023, at 12:00 PM, Morgan, Grenville D. Secretary (Brittany Long)
<gmorgansc@sccourts.org> wrote:

Good Morning,

 

I hope everyone is doing well!

 

Since we received these documents after the hearing in this matter, Judge Morgan would
like to give Mr. Moorhead an opportunity to respond before he makes a decision.

 

Thank you,

 

Brittany Long

Administrative Assistant to the Honorable G.D. Morgan, Jr.

305 East North Street, Suite 315

Greenville SC, 29601

phone: (864) 467.8406

fax: (803) 734.1129

 

From: Bootney Lee <d_farns@icloud.com>
Sent: Thursday, July 27, 2023 1:11 PM
To: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>;
kirk@mllawyers.com
Subject: Cox v DiMaggio - Monday’s Motion Hearing

 

*** EXTERNAL EMAIL: This email originated from outside the organization.
Please exercise caution before clicking any links or opening attachments. ***

Please see attached Correspondence of todays date (bottom of attachments), Affidavit of
Daniel Farnsworth, and other exhibits referenced during Mondays motion hearing 

 

Thank you. 
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   -Dan Farnsworth, Jr. 

 

 

 

 

 

 

 

 

_df

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential. If you are not the intended recipient, do
not read, copy, retain, or disseminate this message or any attachment. If you have
received this message in error, please contact the sender immediately and delete all
copies of the message and any attachments.

3 attachments

Judge Morgan ltr.pdf
395K

Affidavit of Dimaggio.doc
41K

voicemail-89.m4a
69K
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August 2, 2023 

 

Honorable G. D. Morgan, Jr.  

305 East North Street  

Greenville, South Carolina 29601 

 

RE: Cox v. DiMaggio  

Civil Action Number 2022-CP-23-02830 

 

Dear Judge Morgan, 

 

 As you know I represent Michael Dimaggio in the above referenced matter. 

 

 Last week, Mr. Farnsworth, attorney for the Plaintiff, submitted a number of 

materials in the days after the hearing and you kindly allowed me time to respond. 

 

 The Plaintiff argues that (1) he was led to believe that service was being handled 

by his staff; (2) “that a specific instruction by a party to deliver a Summons and 

Complaint to someone else, including his counsel, when then delivered, should be 

considered satisfactory service”; (3) that publication of the incorrect document, when 

done in good faith, should constitute notice to the Defendant and in fact gives the 

Defendant greater insight into the civil action against him; (4) that mistakes were made, 

but were made in good faith and constitute excusable neglect pursuant to Rule 60(b)(1) 

(dealing with relief from judgments); (5) that he believes the Defendant is not being 

truthful in his representations that he was unaware of a civil summons and complaint 

when contacted by Mr. Evatt and in hanging up on Mr. Evatt during a second call. 

 

 What is never argued is that personal or substitute service of the Defendant was 

obtained within the 120 days after the filing of the Summons and Complaint and after the 

Statue of Limitations had run.  In order for the Court to conclude that service was 

sufficient, the Court would have to conclude (1) the service on an attorney who declined 

authorization to accept service is, in fact, good service because the Defendant disputedly 

told a process server to send it to his attorney; or (2) that the deadline for service of 

process should be equitably tolled due to the Defendant’s attempts to evade service.  

Tolling would be required for the attempts made by publication as in every date of 

publication, even the erroneous ones, occurred after after the 120 day period allowed for 

service pursuant to S.C. Code Ann. §15-3-20 and SCRCivP 3(a).  
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GENERAL OBJECTION 

 

Mr. Farnsworth’s affidavit of July 27, 2023, is almost entirely based upon hearsay.  

To the extent that those hearsay elements are utilized as evidence to contest the 

Defendant’s Motion to Dismiss, I object to the same.  Mr. Evatt and Ms. Lipscomb, the 

employees of Mr. Farnsworth who worked with him in this matter, timely appeared the 

hearing on July 24th and neither have been shown to be unavailable.  Any affidavit’s 

pertaining to their personal knowledge should come directly from them. 

 

ACCEPTANCE OF SERVICE BY ATTORNEY 

 

 There is no evidence that Attorney Austin McDaniel was authorized to accept 

service for the Defendant. To the contrary, the evidence is that Mr. Dimaggio believed 

that Mr. Evatt had contacted him about a matter involving the victim’s compensation 

fund, which is a matter that Mr. McDaniel may have handled. 

 

In his affidavit of July 27, 2023, Mr. Farnsworth, through hearsay, advises that 

Steve Evatt called the Defendant and explained that he had a Summons and Complaint 

for delivery to him.  The affidavit of Michael Dimaggio advises that Mr. Evatt 

represented he was with the victims’ fund.  Per the affidavit, Mr. Dimaggio relates that he 

had received funds from the South Carolina Victims’s Compensation Fund for the 

payment of medical bills he incurred after having been rendered unconscious by a kick to 

his face and a stomp with the boot heel of the Plaintiff’s brother. The Plaintiff and his 

brother were caused to reimburse the South Carolina Victim’s Compensation Fund as a 

condition of dismissing felony charges against them and as such were well aware of Mr. 

Dimaggio’s involvement with the same.  Mr. Dimaggio denies that Mr. Evatt ever 

explained that he had a civil summons and complaint to serve upon him, therefore he 

could not have been avoiding service of which he was unaware.  Please also note that Mr. 

Evatt relates in his first person affidavit that he advised the Defendant that he had “legal 

papers” for him and makes no mention of a Summons and Complaint.   

 

Mr. Dimaggio is further providing a recording of a voicemail received on his 

telephone from Steve Evatt, where Mr. Evatt states, verbatim,  

 

“Yes, Mr. Dimaggio, this is Steve, we spoke yesterday.  Uh, you, uh, you gave me 

your attorney’s information however your attorney does not, or he says he is not your 

attorney, he doesn’t rep you, represent you in any matter.  Uh, I need you to call me back 

as soon as possible or I’ll just, ah, have to go up and talk to your, your, your employer or 

something, so, um I’d like to get this taken care of.  This has nothing to do with, um, with 

uh, criminal charges. So, thank you.” 

 

 This voicemail establishes that Evatt was promptly notified that Attorney 

McDaniel could not accept service.  Significantly, Evatt feels it necessary to advise that 

“this has nothing to do with…criminal charges.”  A logical reason for him to explain this 

is that Evatt understood that Dimaggio had reason to believe that Evatt’s previous call 

concerned criminal matters. Coupled with Dimaggio’s prior involvement with the SC 

Victim’s Compensation Fund, this lends further credence to Dimaggio’s representation in 

his affidavit that he believed that the call from Evatt involved a criminal matter and that 

Dimaggio was therefore NOT ON NOTICE OF A CIVIL COMPLAINT AGAINST HIM.  

Given that this series of event occurred September 1st and 2d, as established by the  
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emailing between Steve Evatt and Austin McDaniel and provided by Mr. Farnsworth, one 

is led to the conclusion that Dimaggio did not refer Evatt to McDaniel because McDaniel 

was authorized to accept service, but because Dimaggio believed that Evatt’s contact with 

him concerned a criminal matter. 

 

 “No other proof of service shall be required when acceptance of service is 

acknowledged in writing and signed by the person served or his attorney, and delivered to 

the person making service”  SCRCivP 4(j).  No such writing was delivered or alleged to 

have been delivered in this case. 

 

 In the absence of acceptance by Attorney McDaniel, a designation by the 

Defendant that McDaniel is his attorney for service of process, which is denied to have 

occurred, is insufficient to constitute service in this case. 

 

EQUITABLE TOLLING 

 

 In order for Service by Publication to be effective in this case, the Court will have 

to find that there is a basis to extend the 120 day deadline for service established by S.C. 

Code Ann. §15-3-20 and SCRCivP 3(a) as every date of publication in this case, even the 

erroneous ones, occurred after 120 days from filing. 

 

 

§ 15-3-20. General rule as to time for commencement 

 

(A) Civil actions may only be commenced within the periods prescribed in this title after 

the cause of action has accrued, except when, in special cases, a different limitation is 

prescribed by statute. 

 

(B) A civil action is commenced when the summons and complaint are filed with the 

clerk of court if actual service is accomplished within one hundred twenty days after 

filing. 

 

RULE 3. COMMENCEMENT OF ACTION 

 

(a) Commencement of civil action. A civil action is commenced when the summons and 

complaint are filed with the clerk of court if: 

 

        (1) the summons and complaint are served within the statute of limitations in any 

manner prescribed by law; or 

 

        (2) if not served within the statute of limitations, actual service must be 

accomplished not later than one hundred twenty days after filing. 

 

 

 Cases in South Carolina have addressed equitable tolling of the Statute of 

Limitations during the 120 period set forth by the above Statute and Rule.  In those cases, 

the Court has analyzed whether to extend the Statute of Limitations for the time period 

when the Plaintiff may have been prevented from serving the Defendant.   
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 In Hooper v Ebenezer Sr. Services, 687 S.E.2d 29, 386 S.C. 108 (S.C. 2009), the 

Supreme Court extended the Statute of Limitations where the Defendant was unable to 

have been served for until 127 days after filing.  Hooper is distinguishable from this case 

because the Defendant there was a nursing facility that had sold and changed names.  The 

Defendant’s registered agent for service had moved without a forwarding address and 

when a residential address for the registered agent was located, the agent had divorced his 

wife and moved away and his location was unknown.  The Plaintiff had made continued 

attempts to serve the agent over the course of the 120 days and did not fail to serve the 

Defendant due to their own errors or delay, but diligently and competently attempted 

service through process servers and two sheriff’s offices.  In the Hooper case, the Court 

noted that the Defendant had failed to comply with State statutes that required ab up-to-

date Registered Agent for Service.  Even then, the Court noted that, “under the unique 

circumstances of this case, we conclude it is appropriate to equitably toll the statute of 

limitations for the time Hooper spent in pursuit of Ebenezer's nonexistent agent.” 

 

 Other cases have further set out guidelines for equitable tolling. 

  

 “[A]ny invocation of equity to relieve the strict application of a statute of 

limitations must be guarded and infrequent, lest circumstances of individualized hardship 

supplant the rules of clearly drafted statutes. To apply equity generously would loose the 

rule of law to whims about the adequacy of excuses, divergent responses to claims of 

hardship, and subjective notions of fair accommodation. We believe, therefore, that any 

resort to equity must be reserved for those rare instances where-due to circumstances 

external to the party's own conduct-it would be unconscionable to enforce the limitation 

period against the party and gross injustice would result.  Pelzer v. State, 662 S.E.2d 618, 

378 S.C. 516 (S.C. App. 2008). 

 

In this case, the Plaintiff made a single attempt to serve the Defendant at an 

address that they were able to verify. The more obvious reasons that they failed to obtain 

service resulted from their own acts and omissions in attempting (or delaying to attempt) 

service. 

 

 First and foremost, the Plaintiff delayed filing suit until May 31, 2023 the day 

before the running of the Statute of limitations.  The Defendant believes that this was 

intended to be geared toward protecting the Plaintiff’s brother from being sued.  The 

Plaintiff’s brother, in the course of events that gave rise to this Plaintiff’s action, was 

filmed kicking the Defendant in the face rendering him unconscious, then stomping the 

unconscious Defendant in the head with his boot heel.  Whatever the reason, the Plaintiff 

elected to wait until the Statute of limitations was expiring to file suit.  This in and of 

itself, placed the Plaintiff in a position where careful attention was required to ensure the 

Plaintiff’s rights would be protected. 

 

 However, in direct contrast to careful attention, the Plaintiff inexplicably has 

produced no evidence that any attempt to make service of the Summons and Complaint 

until the 91st day after filing suit. 

 

 When the attempts began, the employee who performed the skip-trace failed to  
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provide the process servers with the correct address, even though It appears that he was in 

possession of the same. 

 

 Then, the process server served an attorney who did not have authority to accept 

service with the Summons via email.  No Complaint was served.  As previously 

discussed, the attorney promptly notified the process server that he could not accept 

service.  

 

 On September 8, 2023 an attempt to serve the Defendant at a verified residential 

address failed.  However, despite verifying the address on that day through neighbors and 

the neighbors advising the process server the next day that groceries had been delivered 

to the residence, no further attempts were made to serve the Defendant at the residence. 

 

 Instead, the Plaintiff sought to serve the Defendant through publication.  On 

September 9, 2023 a Petition for publication was filed that failed to provide an affidavit 

testifying that service of the summons could not be made after due diligence was attached 

as required by S.C. Code Ann. §15-9-710.  In correcting that Petition, on September 30, 

2023 a new petition was filed that included an affidavit.  Significantly, however, this 

corrected Petition was filed AFTER the 120 had expired.  Also, in that September 30, 

2023 Petition, Mr. Farnsworth represented that “because the current place of residence of 

the Defendant, Michael John Dimaggio cannot be ascertained after the exercise of 

reasonable diligence.”  This was simply not the case. 

 

 By failing to file a Petition for Publicatin that complied with statute, the Plaintiff’s 

lost 21 days. 

 

 The Order for publication was granted October 6, 2023.  However, it was then an 

additional 21 days before a document was first published.  And, it was the incorrect 

document.  Ultimately, the Plaintiff finally arranged to publish the Summons as required 

by Statute, but it was not until December 27, 2022 that the first publication was done and 

it was January 10, 2023 when proper publication was completed. 

 

 The series of errors beginning with the August 31 service attempts on incorrect 

addresses when a correct address had been obtained, cost the Plaintiff 132 days until 

service by publication was complete.  That was on top of 90 days od delay in never 

attempting service.  Under no circumstance could this be considered reasonable 

diligence. 

 

AFFIDAVIT OF FARNSWORTH 

 

 The affidavit of Mr. Farnsworth is replete with legal nonsense and inconsistencies 

with other information provided to the Court. 

 

• Mr. Farnsworth, through hearsay, advises that Steve Evatt called the Defendant and 

explained that he had a Summons and Complaint for delivery to him.  Mr. Evatt relates in 

his first person affidavit that he advised the Defendant that he had “legal papers” for him.   

 

• Mr. Farnsworth, through hearsay, advises that Mr Evatt called Mr. Dimaggio a second  
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time that Mr. Dimaggio “ended that call, hanging up on Mr. Evatt.”  Mr. Dimaggio’s 

denies receiving a second call an hanging up, but acknowledges receiving a voicemail 

message where Steve Evatt advises that “ this has nothing to do with, um, with uh, 

criminal charges.”  Mr. Evatt’s first person affidavit notes that after the call when he 

advised the Defendant that he had “legal papers” for him, “Mr. Dimaggio has not 

responded to any other calls.” Contrary to the representation by Mr. Farnsworth that there 

was a second call by Evatt to Dimaggio where he hung up.  There was no second call 

where Mr. Dimaggio hung up on Mr. Evatt.  To the extent that Mr. Farnsworth suggests 

that Mr. Dimaggio was avoiding service of process by hanging up on calls, that isn’t true. 

In addition, in Mr. Farnsworth’s first Petition for service by Publication, in Paragraph C, 

he notes that “[A}fter the initial phone call, all other attempts to contact the Defendant by 

phone resulted in no answer.”  We believe that this establishes there was no second 

telephone call between Evatt and the Defendant. 

 

• Mr Farnsworth notes that email service of the Summons and Complaint on Mr. 

McDaniel, the Defendant’s criminal lawyer is “proper, since Defendant Dimaggio 

instructed Mr Evatt to send process to Attorney McDaniel.  Mr. Farnsworth presented the 

email exchange between Steve Evatt and Mr. McDaniel.  McDaniel advises “I do not 

represent Mr. Dimaggio on the attached civil action and therefore cannot accept service 

on his behalf.”  On the face of the email and, more importantly, the Certificate of Service 

pertaining to Mr. McDaniel, Evatt swears that the Summons, without mention of the 

complaint, was served by email on Mr. McDaniel.  The sworn Certificate of Service fails 

on its face as, in order to commence a civil action, the Summons AND Complaint must 

be served. 

 

• Mr. Farnsworth notes that he asked Mr. Evatt and Ms. Lipscomb to “again attempt 

personal service” at The Defendant’s residence.  He relates that there was a single attempt 

on September 8, 2022. to serve the Defendant at his correct address and that the address 

was confirmed by neighbors and that Dimaggio received grocery deliveries there.  Mr. 

Evatt’s affidavit further relates that neighbors contacted him the next day (September 9, 

2022) and advise that groceries had been delivered to the residence of the Defendant.  

There is no representation by Mr. Farnsworth or Mr. Evatt, despite confirming  the 

address of the Defendant, that any further attempt were made to serve him there after the 

single attempt on September 8, 2022. 

 

• Mr. Farnsworth relates that he concluded because of the Defendant “hanging up on a 

call” (which Mr. Evatt never says anything about in his affidavit) and refusing to answer 

their knock at his door on a single attempt, that the Defendant is attempting to evade 

service.  He related that he “then instructed Evatt and Lipscomb to seek an Order from 

the Court allowing service by publication.  

 

• Mr. Farnsworth later in the affidavit suggests that the Defendant attempted to evade 

service by publication by hiring a lawyer.  Given that there were no filings opposing the 

same, I am not sure how the Defendant attempted to avoid service by publication. 

 

• Mr. Farnsworth relates that he instructed Evatt and Lipscomb to attempt service by  
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publication.  In that first attempt, on September 9, 2022, Mr. Farnsworth failed to include 

a supporting affidavit testifying that service of the summons could not be made after due 

diligence was attached as required by S.C. Code Ann. §15-3-20. 

• On September 30, 2022, a second Petition for Publication was filed, this time including a

supporting affidavit signed by Mr. Evatt.  In that Petition, signed by Mr. Farnsworth, he

asks the Court, in Paragraph 5, “[t]hat service of the Summons by mail be waived

because the current place of residence of the Defendant, Michael John Dimaggio cannot

be ascertained after the exercise of reasonable diligence.”  Clearly, the residence of the

Defendant was identified by Mr. Farnsworth, but he elected not to attempt further service

there, even after verification by the neighbors on September 9, 2022 that the Defendant

had just had groceries delivered there.

• The Court granted the Plaintiff’s Petition for Service by Publication on October 6, 2022.

Thereafter, the Plaintiff published the “Order for Publication”, not the Summons, as

required by law.  On January 17, 2023, the Defendant filed his Motion to Dismiss which

is the subject of this argument.  In that Motion, the Defendant argues that the Plaintiff

failed by publishing the “Order for Publication” instead of the Summons.  Despite this

notice of this shortcoming to the Plaintiff, the Plaintiff filed proof of service by

publication of the “Order for Publication on April 25, 2023.  To date, the Plaintiff STILL

HAS NOT FILED PROOF OF SERVICE OF THE SUMMONS.

CONCLUSION 

The combined failures of the Plaintiff to effect service within the rules, failure to 

comply with Statutory requirements by error or oversight, and failure to proceed with 

diligence in serving the Defendant after filing suit at the expiration of the Statute of 

limitations has compromised the rights of the Plaintiff to pursue a remedy.  The plaintiff 

attempts to direct criticism at the Defendant, however, these issues were not the result of 

the acts of the Defendant.  Even assuming arguendo that the Defendant was attempting to 

evade service by the Plaintiff, the Defendant cannot be blamed for a 91 day delay in the 

Plaintiff never attempting service, nor for the some 132 days of delay due to errors in 

attempting to serve by publication.  There simply can be no way to find that the failure of 

the plaintiff to perfect service in a timely manner lays anywhere else but at the feet of the 

Plaintiff. 

Respectfully Submitted, 

J. Kirkman Moorhead

JKM 

Attachments:
 Affidavit of Michael John Dimaggio (initially unsigned - signed copy to follow)
 Audio Clip of Voicemail Message from Evatt to Dimaggio
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VOICEMAIL FROM STEVEN EVATT 
ATTACHED VIA THUMB DRIVE 
PRODUCED BY LEGAL EAGLE 
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ASTATE OF SOUTH CAROLINA  

 

COUNTY OF ANDERSON 

 

 

                       

                      AFFIDAVIT OF 

MICHAEL JOHN DIMAGGIO 

 

 PERSONALLY APPEARED before me, Michael John Dimaggio, who being duly 

sworn, deposes and states as follows: 

My name is Michael John Dimaggio and I currently reside at  

200 S. Academt Street, Apt. 2427, Greenville, South Carolina 29601.  I am the same Michael 

Dimaggio that is named in the above captioned case. 

I was contacted by telephone on or about September 1, 2023 by a man I now know to be 

Steve Evatt.  In that conversation, Mr. Evatt represented that he was with the “victim’s fund” and 

that he had “legal papers” for me.  I took this representation to mean the South Carolina Victim’s 

Compensation Fund.   

I had previously received money from the SC Victim’s Compensation Fund as a result of 

being the victim of a crime charging Ronald Carl Cox III, the Plaintiff in this matter, and his 

brother, John Grant Cox, with assault and battery by mob. 

The charges against these two brothers were eventually dismissed.  As a condition of 

dismissal, they were obligated to reimburse the SC Victim’s Compensation Fund for the amount 

advanced to me for medical bills I incurred arising from being kicked in the face and rendered 

unconscious by John Grant Cox and thereafter stomped on me head with his boot heel.  My 

memory of this is poor, but it was captured on a bystander’s mobile phone video. 
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In the course of these events, I was later charged with Public Disorderly Conduct.  I 

obtained a lawyer, Austin McDaniel, for this purpose. 

When Mr. Evatt advised that he was with the “victim’s fund” I was in my car onand 

taking my dog to the veterinarion. I referred him to Mr. McDaniel.  At no time did Mr. Evatt 

advise that he had a Summons and Complaint in a civil suit against me that needed to be served 

upon me.  At that time, I was unaware a civil suit had been filed against me.  I did not refer him 

to Mr. McDaniel to accept service of a Summons and Complaint on my behalf because I was 

unaware there even was a Summons and Complaint filed against me. 

 I never spoke with Mr. Evatt again.  I did receive a voicemail from him the following 

day  that I have provided to my attorney. In that voicemail, Mr. Evatt notes that the matter does 

not have to do with a criminal case.  He still did not provide an explanation as to what the papers 

pertained to.  I still believed they had to do with the SC Victim’s Compensation Fund, but was 

confused as to what they might be. 

This affidavit (sworn statement) was drafted for me by attorney, J. Kirkman Moorhead.  I 

have had an opportunity to review it for accuracy and for content and I have changed and 

corrected things that I felt were not fully accurate or that were better said in a different manner.  

By signing it below, I acknowledge and swear that the statements are true and correct and for 

items where I state my belief, it provides a true and accurate description of my belief. 

FURTHER AFFIANT SAYETH NOT. 

              
       Michael John Dimaggio 
Sworn to before me this ___ day 
of _____, 2023. 
 
       
Notary Public for South Carolina 
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Dan Farnsworth <dan@farnsworthlawoffices.com>

RE: Cox v DiMaggio - Monday’s Motion Hearing
1 message

Kirk Moorhead <kirk@mllawyers.com> Thu, Aug 3, 2023 at 1:31 PM
To: "Morgan, Grenville D. Secretary (Brittany Long)" <gmorgansc@sccourts.org>, Bootney Lee <d_farns@icloud.com>
Cc: "Morgan, Grenville D. Law Clerk (Robert Barrow)" <gmorganlc@sccourts.org>, D Farnsworth
<Dan@farnsworthlawoffices.com>, Tracy Ceres <tracy@mllawyers.com>

Dear Judge Morgan,

 

Please find the signed affidavit of Michael Dimaggio which should replace the unsigned affidavit submitted yesterday.

 

Kirk Moorhead

 

 

From: Kirk Moorhead
Sent: Wednesday, August 02, 2023 3:43 PM
To: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>; Bootney Lee <d_farns@icloud.com>
Cc: Morgan, Grenville D. Law Clerk (Robert Barrow) <gmorganlc@sccourts.org>; D Farnsworth
<Dan@farnsworthlawoffices.com>; Tracy Ceres <tracy@mllawyers.com>
Subject: RE: Cox v DiMaggio - Monday’s Motion Hearing

 

Judge Morgan,

 

Attached, please find my response to the submissions of Mr. Farnsworth on behalf of the Plaintiff.
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I have included a letter/brief, an affidavit of Michael John Dimaggio, the Defendant, and an audio clip of a voicemail
message from Mr. Evatt, the process server for Mr. Farnsworth, to the Defendant.

 

The affidavit has been reviewed by Mr. Dimaggio but is currently unsigned.  Mr. Dimaggio is making arrangements to
appear before a notary to get it signed.  In the interest of time, having gone over the affidavit with Mr. Dimaggio, I am
submitting it as is.  I will supplement with the signed affidavit, hopefully tomorrow.

 

If you have any questions in regard to this matter, please do not hesitate to contact me.

 

Sincerely,

 

Kirk Moorhead

 

 

From: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>
Sent: Friday, July 28, 2023 12:46 PM
To: Bootney Lee <d_farns@icloud.com>; Kirk Moorhead <kirk@mllawyers.com>
Cc: Morgan, Grenville D. Law Clerk (Robert Barrow) <gmorganlc@sccourts.org>
Subject: RE: Cox v DiMaggio - Monday’s Motion Hearing

 

Certainly, Judge Morgan will allow this time for a response.

 

 

Brittany Long

Administrative Assistant to the Honorable G.D. Morgan, Jr.

305 East North Street, Suite 315
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Greenville SC, 29601

phone: (864) 467.8406

fax: (803) 734.1129

 

From: Bootney Lee <d_farns@icloud.com>
Sent: Friday, July 28, 2023 12:37 PM
To: Kirk Moorhead <kirk@mllawyers.com>
Cc: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>; Morgan, Grenville D. Law Clerk
(Robert Barrow) <gmorganlc@sccourts.org>
Subject: Re: Cox v DiMaggio - Monday’s Motion Hearing

 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution
before clicking any links or opening attachments. ***

Yes, ma’am. Thank you. 

_dan

 

On Jul 28, 2023, at 12:02 PM, Kirk Moorhead <kirk@mllawyers.com> wrote:

 I am out of the office today with my family.  Please allow me until next week to respond.

 

Kirk

Sent from my iPhone

 

On Jul 28, 2023, at 12:00 PM, Morgan, Grenville D. Secretary (Brittany Long)
<gmorgansc@sccourts.org> wrote:

Good Morning,

 

I hope everyone is doing well!

 

Since we received these documents after the hearing in this matter, Judge Morgan would
like to give Mr. Moorhead an opportunity to respond before he makes a decision.

 

Thank you,
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Brittany Long

Administrative Assistant to the Honorable G.D. Morgan, Jr.

305 East North Street, Suite 315

Greenville SC, 29601

phone: (864) 467.8406

fax: (803) 734.1129

 

From: Bootney Lee <d_farns@icloud.com>
Sent: Thursday, July 27, 2023 1:11 PM
To: Morgan, Grenville D. Secretary (Brittany Long) <gmorgansc@sccourts.org>;
kirk@mllawyers.com
Subject: Cox v DiMaggio - Monday’s Motion Hearing

 

*** EXTERNAL EMAIL: This email originated from outside the organization.
Please exercise caution before clicking any links or opening attachments. ***

Please see attached Correspondence of todays date (bottom of attachments), Affidavit of
Daniel Farnsworth, and other exhibits referenced during Mondays motion hearing 

 

Thank you. 

 

   -Dan Farnsworth, Jr. 

 

 

 

 

 

 

 

 

_df

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
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and may contain information that is confidential. If you are not the intended recipient, do
not read, copy, retain, or disseminate this message or any attachment. If you have
received this message in error, please contact the sender immediately and delete all
copies of the message and any attachments.

Signed Dimaggio Affidavit.pdf
1456K
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Dan Farnsworth <dan@farnsworthlawoffices.com>

RE: Cox v. DiMaggio - Plaintiff’s reply to Defendant’s Affidavit
1 message

Kirk Moorhead <kirk@mllawyers.com> Wed, Aug 9, 2023 at 4:46 PM
To: "gmorgansc@sccourts.org" <gmorgansc@sccourts.org>
Cc: D Farnsworth <Dan@farnsworthlawoffices.com>

Judge Morgan,

 

There is so much to say and so much evidence available to respond to Mr. Farnsworth’s allegations, but this simply
does not seem the place.  A tit-for-tat back and forth could go on forever.  It is difficult not to respond to Mr.
Farnsworth’s remarks.

 

However, unless invited by the Court, I will not respond further, however, if the Court intends to consider these
continuing emails that restarted today, I would like to be advised so that I may respond formally.

 

Respectfully,

 

Kirk Moorhead

 

 

From: D Farnsworth <Dan@farnsworthlawoffices.com>
Sent: Wednesday, August 09, 2023 4:35 PM
To: Kirk Moorhead <kirk@mllawyers.com>
Cc: gmorgansc@sccourts.org
Subject: Re: Cox v. DiMaggio - Plaintiff’s reply to Defendant’s Affidavit

159



1/6/25, 5:21 PMFarnsworth Law Offices Mail - RE: Cox v. DiMaggio - Plaintiff’s reply to Defendant’s Affidavit

Page 2 of 6https://mail.google.com/mail/u/0/?ik=440dd8fe9d&view=pt&search=…msg-f:1773785808793563771&simpl=msg-f:1773785808793563771&mb=1

 

Exhausting is an understatement, my friend. 
 
The rules provide for the correction of clerical errors and excusable
neglect. 
 
And the interests of justice, as well as case law you, yourself, have cited,
allow exceptions to such rules when specific, unique circumstances arise,
and when a party is actively avoiding the authority and power of our
Courts
 
Your client is not the victim here. 
He instigated this incident and struck and choked my client, who never
once swung at him. 
 
If not for Mr Cox’s brother coming to his aid, he may likely have been
choked to death. 
 
Mr DiMaggio received timely, adequate notice of this lawsuit, as well as a
number of subsequent notices out of an abundance of caution. 
 
Your client should be required to answer in a Court of Law for his wrongful
acts and damages he has intentionally caused. Hiding behind lies and a
watered down version of the circumstances surrounding service, flies in
the face of what our Courts are designed to do. 
 
   -Daniel J Farnsworth Jr
 

On Wed, Aug 9, 2023 at 3:48 PM Kirk Moorhead <kirk@mllawyers.com> wrote:

This is exhausting. 
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There was no service pursuant to the Rules, and there was significant delay that was interposed by the Plaintiff
both by simply not attempting to serve the Summons and Complaint for 91 days, then making a series of errors
thereafter that exhausted any further hope of timely service.  Those choices an errors are not those of the
Defendant. 

 

The Defendant is entitled to dismissal.

 

 

From: D Farnsworth <Dan@farnsworthlawoffices.com>
Sent: Wednesday, August 09, 2023 1:39 PM
To: gmorgansc@sccourts.org; Kirk Moorhead <kirk@mllawyers.com>
Subject: Re: Cox v. DiMaggio - Plaintiff’s reply to Defendant’s Affidavit

 

Lastly, Judge Morgan,

 

Dimaggio would have certainly been advised by former attorney McDaniel, and shared with Dimaggio, the
pleadings received after Mr. Evatt’s first phone call to Defendant the day before, and pursuant to Dimaggio’s
instructions (which are confirmed in the recording provided by Mr. Moorhead) to send the referenced papers to
Attorney McDaniel.

 

And although the subsequent publication that was initially put in the newspaper, pursuant to the Court’s Order of
Service by Publication, mistakenly was not the typical Summons that is usually published, what was published
actually provided more detailed notice of the pending civil action and Plaintiff’s attempts to serve the Defendant.  

 

Considering the initial publication provided adequate notice of a pending action, and the efforts of Plaintiff to serve
process, along with Plaintiffs subsequent re-publication of the Summons for three more consecutive weeks (a total
of six published weeks of notice), and the medical and clerical issues described previously, the totality of
circumstances clearly display good faith attempts to prevail against efforts to avoid service by this defendant. 

 

Plaintiff submits that it in in the interest of justice and fairness to find service sufficient in this case, and require
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Defendant to make a timely response to these pleadings, so this this matter may be resolved on its merits. 

 

Thank you. 

 

  Daniel J Farnsworth Jr

  Counsel for Plaintiff 

 

 

On Wed, Aug 9, 2023 at 12:53 PM Dan Farnsworth <Dan@farnsworthlawoffices.com> wrote:

Judge Morgan, 

By way of brief reply to Defendant Dimaggio’s Affidavit and correspondence presented by his counsel as to the
service issue, his own support he relies on and submits to the Court directly contradicts his previously argued
and stated version of events. 

Dimaggio, as his counsel argued in Court, states in his affidavit that he claims Mr Evatt called and told him the
papers he had were concerning a victim’s fund, regarding the prior criminal charges involving Mr. Cox.

Not only was the criminal case disposed of almost three years before this civil suit was filed and service attempts
began (which raises the profound likelihood that no contact was made with Dimaggio concerning the former
criminal case as he claims, 

 

BUT the call recording submitted by defense counsel of Mr Evatt’s message left from his second (2nd) phone
phone call to DiMaggio when attempting to serve him- sets out and confirms that Evatt had called DiMaggio the
day before, that DiMaggio had instructed him to forward the legal papers to his attorney, AND that these papers
were not about a criminal matter.

Again, Mr. DiMaggio is clearly being untruthful with the Court and his attorney. Plaintiff has shown multiple
attempts to serve Mr Dimaggio - two calls from Mr Evatt (Sept 1st and 2nd), Dimaggio hanging up on Evatt
during the first call, and a voice mail left on the 2nd call, process servers’ travel to two known addresses of
Dimaggio, attempted service at DiMaggio’s residence where process servers reported hearing signs of an
occupant inside and not answering the door, process servers’ interviews with multiple neighbors confirming
Dimaggio’s residence, and diligent efforts, although not without some mistakes, to have service by publication
accomplished timely.

Also, concerning to Plaintiff is Defense counsel’s first two arguments at the outset of the parties Motion hearing
on this issue. Typically beginning with our strongest points, counsel sets out on rather thin ice, his primary two
complaints-  that Plaintiffs counsel waited until the last day of the Statute of Limitations to file this lawsuit, and
that this would have given Defendant very limited time (one day) to respond with a counterclaim.

As pointed out by Plaintiff’s counsel, when one files within the required time limits is of no consequence or
unfairness to the named opposing party. Further for the Court’s information, Mr Cox had consulted several
attorneys after this incident while his three years to file suit was running. Mr. Cox had just recently began
discussions with Mr Farnsworth about possible lawsuits in this incident, and confirmed with Mr Farnsworth on the
actual last day of our filing period that he wished to have Mr Farnsworth go forward with this action against
Dimaggio. Mr Farnsworth then immediately spent over five (5) hours on the afternoon May 31, 2022, drafting,
revising and filing the lawsuit with the Court. So clearly, there was no neglect on the part of Plaintiffs counsel that
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Mr. Moorhead has argued. 

There is no prejudice to the Defendant with the relief Plaintiff seeks herein, acknowledging valid service of
process in this case. Other than having to answer for the serious and damaging wrongs he caused, Defendant
would have plenty of time to respond to this lawsuit- the same thirty (30) days any defendant would have when
answering a Summons and Complaint. 

 

Again, a defendant to a civil action should not be rewarded for his attempts to avoid proper legal service, and
earnest attempts at the same, in the interests of justice, should be acknowledged. Any rule to the contrary,
without fair, specific exceptions, would encourage bad faith avoidance of disputes being adjudicated on the
merits, and reward tortfeasors not only for their wrongs committed, but for their bad faith maneuvers to avoid the
power and authority of our Courts. 

Rule 60 of the SC Rules of Civil Procedure provides a fair and well conceived remedy for any technical or clerical
errors, and excusable neglect, which have been clearly, and i believe convincingly, explained by the Plaintiff,
including his hospitalization for a severe spinal impingement issue and resulting surgery, and Court approved
protection during the months in question on this issue.

Again, we appreciate the Court’s close consideration of the parties arguments and submissions, and will await
the Court’s ruling on this matter.

Respectfully Submitted,

Daniel J Farnsworth Jr

--

Daniel J. Farnsworth, Jr.
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August 2, 2023 

 

Honorable G. D. Morgan, Jr.  

305 East North Street  

Greenville, South Carolina 29601 

 

RE: Cox v. DiMaggio  

Civil Action Number 2022-CP-23-02830 

 

Dear Judge Morgan, 

 

 As you know I represent Michael Dimaggio in the above referenced matter. 

 

 Last week, Mr. Farnsworth, attorney for the Plaintiff, submitted a number of 

materials in the days after the hearing and you kindly allowed me time to respond. 

 

 The Plaintiff argues that (1) he was led to believe that service was being handled 

by his staff; (2) “that a specific instruction by a party to deliver a Summons and 

Complaint to someone else, including his counsel, when then delivered, should be 

considered satisfactory service”; (3) that publication of the incorrect document, when 

done in good faith, should constitute notice to the Defendant and in fact gives the 

Defendant greater insight into the civil action against him; (4) that mistakes were made, 

but were made in good faith and constitute excusable neglect pursuant to Rule 60(b)(1) 

(dealing with relief from judgments); (5) that he believes the Defendant is not being 

truthful in his representations that he was unaware of a civil summons and complaint 

when contacted by Mr. Evatt and in hanging up on Mr. Evatt during a second call. 

 

 What is never argued is that personal or substitute service of the Defendant was 

obtained within the 120 days after the filing of the Summons and Complaint and after the 

Statue of Limitations had run.  In order for the Court to conclude that service was 

sufficient, the Court would have to conclude (1) the service on an attorney who declined 

authorization to accept service is, in fact, good service because the Defendant disputedly 

told a process server to send it to his attorney; or (2) that the deadline for service of 

process should be equitably tolled due to the Defendant’s attempts to evade service.  

Tolling would be required for the attempts made by publication as in every date of 

publication, even the erroneous ones, occurred after after the 120 day period allowed for 

service pursuant to S.C. Code Ann. §15-3-20 and SCRCivP 3(a).  
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GENERAL OBJECTION 

 

Mr. Farnsworth’s affidavit of July 27, 2023, is almost entirely based upon hearsay.  

To the extent that those hearsay elements are utilized as evidence to contest the 

Defendant’s Motion to Dismiss, I object to the same.  Mr. Evatt and Ms. Lipscomb, the 

employees of Mr. Farnsworth who worked with him in this matter, timely appeared the 

hearing on July 24th and neither have been shown to be unavailable.  Any affidavit’s 

pertaining to their personal knowledge should come directly from them. 

 

ACCEPTANCE OF SERVICE BY ATTORNEY 

 

 There is no evidence that Attorney Austin McDaniel was authorized to accept 

service for the Defendant. To the contrary, the evidence is that Mr. Dimaggio believed 

that Mr. Evatt had contacted him about a matter involving the victim’s compensation 

fund, which is a matter that Mr. McDaniel may have handled. 

 

In his affidavit of July 27, 2023, Mr. Farnsworth, through hearsay, advises that 

Steve Evatt called the Defendant and explained that he had a Summons and Complaint 

for delivery to him.  The affidavit of Michael Dimaggio advises that Mr. Evatt 

represented he was with the victims’ fund.  Per the affidavit, Mr. Dimaggio relates that he 

had received funds from the South Carolina Victims’s Compensation Fund for the 

payment of medical bills he incurred after having been rendered unconscious by a kick to 

his face and a stomp with the boot heel of the Plaintiff’s brother. The Plaintiff and his 

brother were caused to reimburse the South Carolina Victim’s Compensation Fund as a 

condition of dismissing felony charges against them and as such were well aware of Mr. 

Dimaggio’s involvement with the same.  Mr. Dimaggio denies that Mr. Evatt ever 

explained that he had a civil summons and complaint to serve upon him, therefore he 

could not have been avoiding service of which he was unaware.  Please also note that Mr. 

Evatt relates in his first person affidavit that he advised the Defendant that he had “legal 

papers” for him and makes no mention of a Summons and Complaint.   

 

Mr. Dimaggio is further providing a recording of a voicemail received on his 

telephone from Steve Evatt, where Mr. Evatt states, verbatim,  

 

“Yes, Mr. Dimaggio, this is Steve, we spoke yesterday.  Uh, you, uh, you gave me 

your attorney’s information however your attorney does not, or he says he is not your 

attorney, he doesn’t rep you, represent you in any matter.  Uh, I need you to call me back 

as soon as possible or I’ll just, ah, have to go up and talk to your, your, your employer or 

something, so, um I’d like to get this taken care of.  This has nothing to do with, um, with 

uh, criminal charges. So, thank you.” 

 

 This voicemail establishes that Evatt was promptly notified that Attorney 

McDaniel could not accept service.  Significantly, Evatt feels it necessary to advise that 

“this has nothing to do with…criminal charges.”  A logical reason for him to explain this 

is that Evatt understood that Dimaggio had reason to believe that Evatt’s previous call 

concerned criminal matters. Coupled with Dimaggio’s prior involvement with the SC 

Victim’s Compensation Fund, this lends further credence to Dimaggio’s representation in 

his affidavit that he believed that the call from Evatt involved a criminal matter and that 

Dimaggio was therefore NOT ON NOTICE OF A CIVIL COMPLAINT AGAINST HIM.  

Given that this series of event occurred September 1st and 2d, as established by the  
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emailing between Steve Evatt and Austin McDaniel and provided by Mr. Farnsworth, one 

is led to the conclusion that Dimaggio did not refer Evatt to McDaniel because McDaniel 

was authorized to accept service, but because Dimaggio believed that Evatt’s contact with 

him concerned a criminal matter. 

 

 “No other proof of service shall be required when acceptance of service is 

acknowledged in writing and signed by the person served or his attorney, and delivered to 

the person making service”  SCRCivP 4(j).  No such writing was delivered or alleged to 

have been delivered in this case. 

 

 In the absence of acceptance by Attorney McDaniel, a designation by the 

Defendant that McDaniel is his attorney for service of process, which is denied to have 

occurred, is insufficient to constitute service in this case. 

 

EQUITABLE TOLLING 

 

 In order for Service by Publication to be effective in this case, the Court will have 

to find that there is a basis to extend the 120 day deadline for service established by S.C. 

Code Ann. §15-3-20 and SCRCivP 3(a) as every date of publication in this case, even the 

erroneous ones, occurred after 120 days from filing. 

 

 

§ 15-3-20. General rule as to time for commencement 

 

(A) Civil actions may only be commenced within the periods prescribed in this title after 

the cause of action has accrued, except when, in special cases, a different limitation is 

prescribed by statute. 

 

(B) A civil action is commenced when the summons and complaint are filed with the 

clerk of court if actual service is accomplished within one hundred twenty days after 

filing. 

 

RULE 3. COMMENCEMENT OF ACTION 

 

(a) Commencement of civil action. A civil action is commenced when the summons and 

complaint are filed with the clerk of court if: 

 

        (1) the summons and complaint are served within the statute of limitations in any 

manner prescribed by law; or 

 

        (2) if not served within the statute of limitations, actual service must be 

accomplished not later than one hundred twenty days after filing. 

 

 

 Cases in South Carolina have addressed equitable tolling of the Statute of 

Limitations during the 120 period set forth by the above Statute and Rule.  In those cases, 

the Court has analyzed whether to extend the Statute of Limitations for the time period 

when the Plaintiff may have been prevented from serving the Defendant.   
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 In Hooper v Ebenezer Sr. Services, 687 S.E.2d 29, 386 S.C. 108 (S.C. 2009), the 

Supreme Court extended the Statute of Limitations where the Defendant was unable to 

have been served for until 127 days after filing.  Hooper is distinguishable from this case 

because the Defendant there was a nursing facility that had sold and changed names.  The 

Defendant’s registered agent for service had moved without a forwarding address and 

when a residential address for the registered agent was located, the agent had divorced his 

wife and moved away and his location was unknown.  The Plaintiff had made continued 

attempts to serve the agent over the course of the 120 days and did not fail to serve the 

Defendant due to their own errors or delay, but diligently and competently attempted 

service through process servers and two sheriff’s offices.  In the Hooper case, the Court 

noted that the Defendant had failed to comply with State statutes that required ab up-to-

date Registered Agent for Service.  Even then, the Court noted that, “under the unique 

circumstances of this case, we conclude it is appropriate to equitably toll the statute of 

limitations for the time Hooper spent in pursuit of Ebenezer's nonexistent agent.” 

 

 Other cases have further set out guidelines for equitable tolling. 

  

 “[A]ny invocation of equity to relieve the strict application of a statute of 

limitations must be guarded and infrequent, lest circumstances of individualized hardship 

supplant the rules of clearly drafted statutes. To apply equity generously would loose the 

rule of law to whims about the adequacy of excuses, divergent responses to claims of 

hardship, and subjective notions of fair accommodation. We believe, therefore, that any 

resort to equity must be reserved for those rare instances where-due to circumstances 

external to the party's own conduct-it would be unconscionable to enforce the limitation 

period against the party and gross injustice would result.  Pelzer v. State, 662 S.E.2d 618, 

378 S.C. 516 (S.C. App. 2008). 

 

In this case, the Plaintiff made a single attempt to serve the Defendant at an 

address that they were able to verify. The more obvious reasons that they failed to obtain 

service resulted from their own acts and omissions in attempting (or delaying to attempt) 

service. 

 

 First and foremost, the Plaintiff delayed filing suit until May 31, 2023 the day 

before the running of the Statute of limitations.  The Defendant believes that this was 

intended to be geared toward protecting the Plaintiff’s brother from being sued.  The 

Plaintiff’s brother, in the course of events that gave rise to this Plaintiff’s action, was 

filmed kicking the Defendant in the face rendering him unconscious, then stomping the 

unconscious Defendant in the head with his boot heel.  Whatever the reason, the Plaintiff 

elected to wait until the Statute of limitations was expiring to file suit.  This in and of 

itself, placed the Plaintiff in a position where careful attention was required to ensure the 

Plaintiff’s rights would be protected. 

 

 However, in direct contrast to careful attention, the Plaintiff inexplicably has 

produced no evidence that any attempt to make service of the Summons and Complaint 

until the 91st day after filing suit. 

 

 When the attempts began, the employee who performed the skip-trace failed to  
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provide the process servers with the correct address, even though It appears that he was in 

possession of the same. 

 

 Then, the process server served an attorney who did not have authority to accept 

service with the Summons via email.  No Complaint was served.  As previously 

discussed, the attorney promptly notified the process server that he could not accept 

service.  

 

 On September 8, 2023 an attempt to serve the Defendant at a verified residential 

address failed.  However, despite verifying the address on that day through neighbors and 

the neighbors advising the process server the next day that groceries had been delivered 

to the residence, no further attempts were made to serve the Defendant at the residence. 

 

 Instead, the Plaintiff sought to serve the Defendant through publication.  On 

September 9, 2023 a Petition for publication was filed that failed to provide an affidavit 

testifying that service of the summons could not be made after due diligence was attached 

as required by S.C. Code Ann. §15-9-710.  In correcting that Petition, on September 30, 

2023 a new petition was filed that included an affidavit.  Significantly, however, this 

corrected Petition was filed AFTER the 120 had expired.  Also, in that September 30, 

2023 Petition, Mr. Farnsworth represented that “because the current place of residence of 

the Defendant, Michael John Dimaggio cannot be ascertained after the exercise of 

reasonable diligence.”  This was simply not the case. 

 

 By failing to file a Petition for Publicatin that complied with statute, the Plaintiff’s 

lost 21 days. 

 

 The Order for publication was granted October 6, 2023.  However, it was then an 

additional 21 days before a document was first published.  And, it was the incorrect 

document.  Ultimately, the Plaintiff finally arranged to publish the Summons as required 

by Statute, but it was not until December 27, 2022 that the first publication was done and 

it was January 10, 2023 when proper publication was completed. 

 

 The series of errors beginning with the August 31 service attempts on incorrect 

addresses when a correct address had been obtained, cost the Plaintiff 132 days until 

service by publication was complete.  That was on top of 90 days od delay in never 

attempting service.  Under no circumstance could this be considered reasonable 

diligence. 

 

AFFIDAVIT OF FARNSWORTH 

 

 The affidavit of Mr. Farnsworth is replete with legal nonsense and inconsistencies 

with other information provided to the Court. 

 

• Mr. Farnsworth, through hearsay, advises that Steve Evatt called the Defendant and 

explained that he had a Summons and Complaint for delivery to him.  Mr. Evatt relates in 

his first person affidavit that he advised the Defendant that he had “legal papers” for him.   

 

• Mr. Farnsworth, through hearsay, advises that Mr Evatt called Mr. Dimaggio a second  
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time that Mr. Dimaggio “ended that call, hanging up on Mr. Evatt.”  Mr. Dimaggio’s 

denies receiving a second call an hanging up, but acknowledges receiving a voicemail 

message where Steve Evatt advises that “ this has nothing to do with, um, with uh, 

criminal charges.”  Mr. Evatt’s first person affidavit notes that after the call when he 

advised the Defendant that he had “legal papers” for him, “Mr. Dimaggio has not 

responded to any other calls.” Contrary to the representation by Mr. Farnsworth that there 

was a second call by Evatt to Dimaggio where he hung up.  There was no second call 

where Mr. Dimaggio hung up on Mr. Evatt.  To the extent that Mr. Farnsworth suggests 

that Mr. Dimaggio was avoiding service of process by hanging up on calls, that isn’t true. 

In addition, in Mr. Farnsworth’s first Petition for service by Publication, in Paragraph C, 

he notes that “[A}fter the initial phone call, all other attempts to contact the Defendant by 

phone resulted in no answer.”  We believe that this establishes there was no second 

telephone call between Evatt and the Defendant. 

 

• Mr Farnsworth notes that email service of the Summons and Complaint on Mr. 

McDaniel, the Defendant’s criminal lawyer is “proper, since Defendant Dimaggio 

instructed Mr Evatt to send process to Attorney McDaniel.  Mr. Farnsworth presented the 

email exchange between Steve Evatt and Mr. McDaniel.  McDaniel advises “I do not 

represent Mr. Dimaggio on the attached civil action and therefore cannot accept service 

on his behalf.”  On the face of the email and, more importantly, the Certificate of Service 

pertaining to Mr. McDaniel, Evatt swears that the Summons, without mention of the 

complaint, was served by email on Mr. McDaniel.  The sworn Certificate of Service fails 

on its face as, in order to commence a civil action, the Summons AND Complaint must 

be served. 

 

• Mr. Farnsworth notes that he asked Mr. Evatt and Ms. Lipscomb to “again attempt 

personal service” at The Defendant’s residence.  He relates that there was a single attempt 

on September 8, 2022. to serve the Defendant at his correct address and that the address 

was confirmed by neighbors and that Dimaggio received grocery deliveries there.  Mr. 

Evatt’s affidavit further relates that neighbors contacted him the next day (September 9, 

2022) and advise that groceries had been delivered to the residence of the Defendant.  

There is no representation by Mr. Farnsworth or Mr. Evatt, despite confirming  the 

address of the Defendant, that any further attempt were made to serve him there after the 

single attempt on September 8, 2022. 

 

• Mr. Farnsworth relates that he concluded because of the Defendant “hanging up on a 

call” (which Mr. Evatt never says anything about in his affidavit) and refusing to answer 

their knock at his door on a single attempt, that the Defendant is attempting to evade 

service.  He related that he “then instructed Evatt and Lipscomb to seek an Order from 

the Court allowing service by publication.  

 

• Mr. Farnsworth later in the affidavit suggests that the Defendant attempted to evade 

service by publication by hiring a lawyer.  Given that there were no filings opposing the 

same, I am not sure how the Defendant attempted to avoid service by publication. 

 

• Mr. Farnsworth relates that he instructed Evatt and Lipscomb to attempt service by  
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publication.  In that first attempt, on September 9, 2022, Mr. Farnsworth failed to include 

a supporting affidavit testifying that service of the summons could not be made after due 

diligence was attached as required by S.C. Code Ann. §15-3-20. 

• On September 30, 2022, a second Petition for Publication was filed, this time including a

supporting affidavit signed by Mr. Evatt.  In that Petition, signed by Mr. Farnsworth, he

asks the Court, in Paragraph 5, “[t]hat service of the Summons by mail be waived

because the current place of residence of the Defendant, Michael John Dimaggio cannot

be ascertained after the exercise of reasonable diligence.”  Clearly, the residence of the

Defendant was identified by Mr. Farnsworth, but he elected not to attempt further service

there, even after verification by the neighbors on September 9, 2022 that the Defendant

had just had groceries delivered there.

• The Court granted the Plaintiff’s Petition for Service by Publication on October 6, 2022.

Thereafter, the Plaintiff published the “Order for Publication”, not the Summons, as

required by law.  On January 17, 2023, the Defendant filed his Motion to Dismiss which

is the subject of this argument.  In that Motion, the Defendant argues that the Plaintiff

failed by publishing the “Order for Publication” instead of the Summons.  Despite this

notice of this shortcoming to the Plaintiff, the Plaintiff filed proof of service by

publication of the “Order for Publication on April 25, 2023.  To date, the Plaintiff STILL

HAS NOT FILED PROOF OF SERVICE OF THE SUMMONS.

CONCLUSION 

The combined failures of the Plaintiff to effect service within the rules, failure to 

comply with Statutory requirements by error or oversight, and failure to proceed with 

diligence in serving the Defendant after filing suit at the expiration of the Statute of 

limitations has compromised the rights of the Plaintiff to pursue a remedy.  The plaintiff 

attempts to direct criticism at the Defendant, however, these issues were not the result of 

the acts of the Defendant.  Even assuming arguendo that the Defendant was attempting to 

evade service by the Plaintiff, the Defendant cannot be blamed for a 91 day delay in the 

Plaintiff never attempting service, nor for the some 132 days of delay due to errors in 

attempting to serve by publication.  There simply can be no way to find that the failure of 

the plaintiff to perfect service in a timely manner lays anywhere else but at the feet of the 

Plaintiff. 

Respectfully Submitted, 

J. Kirkman Moorhead

JKM 

Attachments:
 Affidavit of Michael John Dimaggio (initially unsigned - signed copy to follow)
 Audio Clip of Voicemail Message from Evatt to Dimaggio
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_______________ 

The undersigned certifies that the Amended Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 

January 7, 2025 s/ Daniel J. Farnsworth, Jr. 
Daniel J. Farnsworth, Jr.  
PETTUS | FARNSWORTH, LLC 
South Carolina Bar No. 6922 
Post Office Box 8719 (29604) 
211 Pettigru Street (29601) 
Greenville, South Carolina 
T: (864) 250-9119; F: (864) 250-9120 

Attorney for Appellant 

Jan 06 2025
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