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The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Shanard L. Rivers v. Saffrons, Inc.. and Allmerica Financial Benefit Ins. Co.
SCWCC File Number: 2220416

Dear Mrs. Kitchings:

Attached hereto for filing, please find Appellant’s Notice of Appeal, along with our
Proof of Service of the Notice of Appeal on the South Carolina Worker’s Compensation
Commission Panel and Respondents, along with a copy of the Appellant Panel’s Decision and
Order filed December 13, 2024, reversing Single Commissioner’s Decision and Order filed on
July 17, 2024, which is being challenged on appeal.

By copy, we are hereby serving the same upon the South Carolina Worker’s
Compensation Commission Panel and on Johnnie W. Baxley, III., Esquire, Attorney for
Respondents.

Please be advised that our firm’s check in the amount of $250.00 representing
payment of the filing fee associated herewith is forth coming under separate cover.

Thank you.

Respectfully,

Pam Murphy, Senior Paralegal
To Gregory D. Keith, Esquire, and Jeff Buncher, Jr., Esquire
Uricchio, Howe, Krell, Jacobson, Toporek & Keith, P.A.
17 > Broad Street
Charleston, SC 29401
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State of South Carelina
YWorkers’ Compengation Commission

APPELLATE PANEL DECISION AND ORDER

COMMISSION PANEL: The Honorable Cynthia C. Dooley; The Honorable Gene McCaskill;
and The Honorable T. Scott Beck.

SCWCC File No.: 2220416
Shanard Rivers,
Claimant,
v,
Saffrons, Inc.,
Employer,
and
Allmerica Financial Benefit Ins. Co.,
Carrier,

Defendants.

REVERSED

Hearing held in Richland County, South Carolina,
on October 14, 2024
Per notice timely and properly served upon all Parties of Interest.

Appearances: Gregory D. Keith, Esq., of Uricchio, Howe, Krell, Jacobson,
Toporek & Keith, PA, appeared on behalf of
Claimant/Respondent.

Johnnie W. Baxley, IlI, Esq., of Wilson Jones Carter & Baxley,
P.A., appeared on behalf of Defendants/Appellants.

Court Reporter: Elizabeth L. Holt, 1230 Richland St, Columbia, SC 29201, 803-
252-3445, contact(@creelreporting.com.

Filed: December 13, 2024






I. STATEMENT OF THE CASE
Single Commissioner

On May 21, 2024, a hearing was held before a Single Commissioner to determine the issues
set forth on the parties’ Forms 50 and 51. Claimant asserted he sustained repetitive trauma injuries on
December 29, 2022, to his right hand, right arm, right wrist, neck, and right shoulder while using a
spray bottle for Employer. Claimant further asserted he was not at maximum medical improvement
for his injuries. Claimant sought a medical evaluation and treatment for the same. Claimant further
sought temporary total disability benefits.

Defendants denied Claimant’s alleged injuries arose out of or in the course and scope of his
employment on December 29, 2022. Defendants specifically asserted that Claimant failed to produce
an opinion to a reasonable degree of medical certainty that his claim was causally related to an on-
the-job injury. Based on the foregoing, Defendants sought a finding that Claimant’s claim was not
compensable and he was, therefore, not entitled to benefits under the Act.

The Single Commissioner determined, inter alia:

[C]laimant sustained a compensable carpal tunnel injury to his right hand and forearm
arising out of and in the course and scope of his employment. [C]laimant has an average
weekly wage of $588.67 with a compensation rate of $392.47. [C]laimant is entitled to
temporary total compensation from December 29, 2022, and continuing until such time
as weekly benefits can be terminated in accordance with the Act. [K]imberly Young,
MD, is the authorized treating physician and shall remain as the authorized treating
physician and shall provide treatment for the carpal tunnel injury to Claimant’s right
hand and forearm. [D]efendants are responsible for all previously incurred, causally
related medical treatment and out-of-pocket expenses for Claimant’s right hand and
forearm, prior to the authorized treatment by Dr. Young. In addition, Defendants are
responsible for causally related medical treatment and out-of-pocket expenses for
Claimant’s right hand and forearm, deemed emergent in nature, while training with Dr.
Young.

(Single Commissioner’s Decision and Order filed on July 17, 2024, pp. 12-13.)

Appellate Panel

This matter is now before the South Carolina Workers' Compensation Commission’s





Appellate Panel pursuant to issues raised on appeal by Defendants. Within the statutory period,
Defendants filed a Form 30, Request for Commission Review. Accordingly, the parties presented
before the Appellate Panel on October 14, 2024,

Ii. SINGLE COMMISSIONER FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT
IT IS FOUND AS A FACT:

1. That all parties are subject to and bound by the terms and provisions of the South Carolina
Workers' Compensation Act.

2. That pursuant to the Consent Order of June 2, 2023, the parties agreed that the
authorized treating physician was Kimberly Young, MD.

3. That based upon the preponderance of evidence in the record, including the opinions of the
authorized treating physician, Kimberly Young, MD, Claimant sustained a compensable carpal
tunnel injury to his right hand and forearm arising out of and in the course and scope of his
employment.

4. I'find that that Claimant's regular duties of his employment as a baker required him to perform
repetitive acts, constantly using his hands to cut dough, roll dough, shape dough, and using a hand-
held spray wash bottle when the mechanical sprayer was malfunctioning over extended periods of
time.

5. [ find that based upon a preponderance of evidence in the record, including the opinions
of the authorized treating physician, Dr. Young, ! find a direct causal relationship between the
repetitive acts of constantly using his hands while engaged in the regular duties of his employment as
abaker and the carpal tunnel injury to Claimant's right hand and forearm.

6. I find that the only evidence in the record is that Claimant's regular duties of his employment





as a baker, including but not limited to, constantly using his hands to cut dough, roll dough, shape
dough, and using a hand-held spray wash bottle when the mechanical sprayer was malfunctioning
over extended periods of time, constitutes repetitive activity under Section 42-1-172 of the South
Carolina Code.
7. [ find that the only medical evidence in the record is that of Kimberly Young, MD, stated to a
reasonable degree of medical certainty, that Claimant's employment as a baker with the constant use
of his hands, including spray washing, was the direct cause of patient’s diagnosed condition of right
carpal tunnel syndrome and right forearm pain. It is also her opinion, within a reasonable degree of
medical certainty, the medical treatment, including diagnostic studies, would tend to reduce the
Claimant's disability.
8. I find that the opinions expressed by Kimberly Young, MD, stated to a reasonable degree
of medical certainty, that Claimant's employment as a baker with the constant use of his hands,
including spray washing, was the direct cause of patient’s diagnosed condition of right carpal tunnel
syndrome and right forearm pain, constitutes medical evidence under Section 42-1-172 of the South
Carolina Code.
9. [ find that Claimant has established by uncontroverted medical evidence that there was a direct
causal relationship between the conditions of his employment as a baker, including but not limited to
constantly using his hands to cut dough, roll dough, shape dough, and using a hand-held spray wash
bottle when the mechanical sprayer was malfunctioning over extended periods of time, and the carpal
tunnel injury to his right hand and forearm as required by Section 42-1-172 of the South Carolina
Code.
10. Itherefore find that based on a preponderance of the evidence in the record, including the

opinions of Kimberly Young, MD, the authorized treating physician, claimant has met his burden
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of proof that he sustained a compensable carpal tunnel injury to his right hand and forearm
arising out of and in the course and scope of his employment pursuant to Section 42-1-172 of
the South Carolina Code.

11. I find that with regard to Claimant's asserted injuries to his right shoulder and neck, based on
the vacillating opinions of Kimberly Young, MD, between her physician's statement and deposition
testimony, I find Claimant has not met his burden of proof that his neck and right shoulder issues are
causally related to his carpal tunnel injury or his work duties. Therefore, Claimant's request for
evaluations by neck and shoulder specialists is denied. Claimant's asserted injuries to his right
shoulder and neck are not compensable.

12. I find that Claimant is not at Maximum Medical Improvement for his compensable right
carpal tunnel and forearm injury as he has not been released by Kimberly Young, MD; therefore, a

determination of permanency is premature at this time.

13. T find that Claimant is entitled to continue treating with Dr. Young and is entitled to all
causally related medical treatment for his right carpal tunnel and forearm injury, if recommended, by
Dr. Young.

14. Defendants are responsible for all causally related medical treatment and out-of- pocket
expenses for Claimant's right hand and forearm, prior to authorized treatment by Dr. Young, In
addition, Defendants are responsible for causally related medical treatment and out-of-pocket
expenses for claimant's right hand and forearm, deemed emergent in nature, while treating with Dr.
Young as Defendants have consistently denied and delayed all benefits to the Claimant.

15. I find that Claimant advised his employer of his injury on December 31, 2022, that he had

been provided a doctor's excuse and a referral to a specialist. (APA, p. 147) I further find that Claimant





requested to fill out an incident report on January 3, 2023; however, the Employer denied there was
an incident (APA, p. 149).
16. I find that Claimant was terminated while under the care of his treating physicians, after
providing documentation to his employer of his condition and referral to a hand specialist. (APA, p.
24). (Tr. p. 12, Lines 14-24) I specifically find that Claimant's testimony is uncontroverted and
represents the only evidence in the record regarding termination. As a result of Claimant's termination,
Claimant is entitled to temporary total compensation from December 29, 2022, and ongoing until
such time as temporary total compensation can be terminated in accordance with the Act.
CONCLUSIONS OF LAW

The following sections of the South Carolina Code of Laws give the appropriate definitions

and provisions of the South Carolina Workers' Compensation Act as applicable to this case:

1. §8.C. Code Ann. § 42-1-172 defines repetitive trauma injury.

2. S.C. Code Ann. § 42-1-160 defines injury and personal injury.

3. 8.C. Code Ann, § 42-15-60 provides the time period that medical treatment and supplies are
furnished.
4. S.C. Code Ann, § 42-9-10 provides for temporary total disability compensation.
IIL. ISSUES ON APPEAL
1, It is respectfully submitted that the Hearing Commissioner erred in finding as a fact and

concluding as law that Claimant sustained a compensable repetitive trauma injury in the form
of carpal tunnel syndrome in his right hand and right forearm (Findings of Fact #3-10, 12-13
Conclusions of Law #1-3, Order), the error being that Claimant failed to prove a
compensable repetitive trauma Injury in the form of carpal tunnel syndrome in the right hand
and right forearm by the preponderance of the evidence in the record pursuant to S.C. Code
Ann, Sections 42-1-160,42-1-172,42-15-60, and all other applicable statutes. The
explanation offered by the Hearing Commissioner as justification for finding a compensable
repetitive trauma injury in the form of carpal tunnel syndrome in the right hand and right
forearm and awarding continued medical treatment for the same is an error of fact and law
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where Claimant failed to present expert medical evidence stated to a reasonable degree of
medical certainty proving that Claimant sustained a compensable repetitive trauma injury in
the form of carpal tunnel syndrome in the right hand and forearm.

2, It is respectfully submitted that the Hearing Commissioner erred in finding as a fact and
concluding as law that Defendants must provide continued medical treatment for Claimant's
right hand and right forearm (Findings of Fact #3-10, 12-13, Conclusions of Law #]-3,
Order), the error being that the Claimant failed to meet his burden of proving his entitlement
to medical treatment for his right hand and forearm elbow under S.C. Code Ann. Section
42-15-60 and Hartzell v. Palmetto Collision, LLC. 419 8.C. 87, 796 S.E.2d 145 (S.C.App.
2016). (See aiso S.C. Code Sections 42-1-160 and 42-1-172). The explanation offered by
the Hearing Commissioner as justification for awarding ongoing medical treatment for the
right hand and forearm is an error of fact and law where Claimant failed to present expert
medical evidence stated to a reasonable degree of medical certainty proving a compensable
injury to the right hand and right forearm and his entitlement to medical treatment for the
right hand and forearm more than 10 weeks after Claimant's alleged accident. Id. Further
error is that the Commissioner's finding has essentially eliminated Claimant's burden of
proving entitlement to medical treatment per S.C. Code Ann. Section 42-15-60 et seq. and
Hartzell or alternatively shifted the burden of disproving such entitlement to Defendants,
either of which is an error of law. Id.

3. It is respectfully submitted that the Hearing Commissioner erred by finding as a fact and
concluding as law that Claimant is entitled to temporary total disability benefits from
December 29, 2022, through the present and continuing (Findings of Fact #16, Conclusion of
Law #4, Order), the error being that Claimant failed to meet his burden of proving his
entitlement to temporary total disability benefits under S.C. Code Ann. Sections 42-1-160,
42-1-172, 42-9-10,42-9-200,and all other applicable statutes and regulations.

4, It is respectfully submitted that the Hearing Commissioner erred by finding as a fact and
concluding as law that Defendants are responsible for all causally related medical expenses
and out-of-pocket expenses for Claimant's right hand and right forearm prior to treatment with
Dr. Young, as well as all causally related medical treatment and out-of-pocket expenses for
Claimant's right hand and right arm deemed emergent in nature while treating with Dr. Young
(Findings of Fact 13-14, Conclusions of Law 1-3, Order), the error being that the Claimant
failed to meet his burden of proving the compensability of his right hand and right forearm,
that the medical treatment sought was causally related to a work-related injury, and/or that
the medical treatment sought was emergent in nature. S.C. Code Ann. Sections 42-1-160,42-
1-172, 42-9-10,42-9-200, and all other applicable statutes and regulations,

IV. DECISION OF THE APPELLATE PANEL
In an application for review pursuant to S.C. Code Ann. § 42-17-50, the Appellate Panel shall
review the Award, and, if good grounds be shown therefore, reconsider the evidence, receive further
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evidence, rehear the parties or their representatives and, if proper, amend the award by making its own
Findings of Fact and its own Conclusions of Law consistent with or inconsistent with those of the
Hearing Commissioner.

After careful review of the Requests for Review in the instant case, including review of the
entire record and upon consideration of the memoranda and arguments of the parties, the Appellate
Panel does hereby REVERSE the Decision and Order of the Single Commissioner filed on July 17,
2024.

Below are set out the Findings of Fact and Conclusions of Law of the Appellate Panel as
to this claim.

FINDINGS OF FACT
1. That all parties are subject to and bound by the terms and provisions of the South Carolina
Workers' Compensation Act.
2. We find that pursuant to the Consent Order of June 2, 2023, the parties agreed that the
authorized treating physician was Kimberly Young, MD.
3 We find that Dr. Young conducted her initial evaluation of Claimant on March 16, 2023.
4, We find that on or around May 15, 2023, Dr. Young opined to a reasonable degree of medical
certainty that Claimant sustained a compensable carpal tunnel injury to his right hand and forearm
arising out of and in the course and scope of his employment.
5. We find that Dr. Young scheduled Claimant for an EMG nerve conduction study of his
bilateral upper extremities on November 27, 2023. (Claimant’s APA 1, pp. 1-2). (Dr. Young Dep. p.
169; Tr. p. 6: 1-7). (Consent Order, June 2, 2023).
6. We find that Dr. Young’s medical notes on December 12, 2023, reflect that Claimant’s EMG

nerve conduction study was “negative and normal”. (Claimant’s APA 1, p. 6). (Dr. Young Dep. p.





169; Tr. p. 6: 1-7). (Claimant’s APA 3, p. 15).

7. We find that Carolina Spine and Sport Rehabilitation Specialists, PA, the office that

conducted Claimant’s EMG nerve conduction study on November 27, 2023, noted: “All

nerves...were within normal limits. All examined muscles...showed no evidence of electrical

instability.” (Claimant’s APA 3, p. 15).

8. We find that Dr. Young opined in her medical notes on December 12, 2023, that Claimant’s

reported symptoms had “no clear pathology.” (Claimant’s APA 1, pp. 6-7).

9. We find that Dr. Young was deposed by the parties on April 11, 2024, (Dr. Young Dep., pp.
168-171).

10. We find that Dr. Young testified that the objective findings of Claimant’s EMG nerve
conduction study changed her opinion of May 15, 2023. (Dr. Young Dep. pp. 169-171; Tr. p. 8: 8-
25; p. 9: 1-25; p. 14: 16-21).

11. We find that Dr. Young testified to a reasonable degree of medical certainty that Claimant’s
right hand, wrist and forearm were not the source of his reported symptoms. (Dr. Young Dep. p.
171; p. 14: 16-21).

12, We find that Dr. Young’s opinions are the only medical evidence in the record stated to a
reasonable degree of medical certainty. We further find that the latter opinion in this regard stated
during her testimony is supported by a preponderance of evidence in the record and is, therefore,
afforded greater weight. (Dr. Young Dep. p. 171; p. 14: 16-21).

13. We find that Claimant testified his duties as a baker for Employer included: using his hands
to cut dough, shape dough, and spraying egg wash from a bottle or mechanical sprayer. (Hr. Tr. p.
10:21-25; p.11: 2-13).

14. We find that based on the uncontroverted medical evidence in the record, including the sworn
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deposition testimony of Dr. Young, Claimant has not met his burden of proof that his asserted right
hand, wrist and forearm injuries are causally related to his work duties. We, therefore, find
Claimant’s asserted injuries to his right hand, wrist and forearm are not compensable.
15. We find that based on the uncontroverted medical evidence in the record, including the sworn
deposition testimony of Dr. Young, Claimant has not met his burden of proof that his asserted injuries
to his right shoulder and neck are causally related to his work duties. (Dr. Young Dep. pp. 170-171;
Tr.p. 10: 8-25; p. 11: 1-6; p. 14: 6-12). (Claimant’s APA 3, pp. 63-71). We, therefore, find Claimant’s
request for evaluations by a neck and shoulder specialists is denied. We further find Claimant’s
asserted injuries to his right shoulder and neck are not compensable.
16. We find that Claimant sought and received unauthorized treatment from Roper Hospital
Diagnostics & ER — Northwoods from December 30, 2022, through February 13, 2024. (Claimant’s
APA, pp. 19-94),
17.  We find that based on a preponderance of evidence in the record, there is no indication that
Claimant’s unauthorized treatment was obtained on an emergent basis. (Claimant’s APA 4, pp. 19-
94).
18.  We find that based on a preponderance of evidence in the record, Defendants are not
financially responsible for Claimant’s unauthorized medical treatment and out-of- pocket expenses.
19.  We find that based on a preponderance of evidence in the record, Claimant was written out
of work for a total of five days over the course of his claim while seeking unauthorized, non-emergent
treatment for his alleged work injuries. (Claimant’s APA 4, pp. 25, 62 and 92).
20.  We find that based on a preponderance of evidence in the record, there is no indication that
Claimant’s authorized or unauthorized treating physicians placed him under work restrictions.
(Claimant’s APA 1-4; pp. 1-94). (Dr. Young Dep., pp. 168-171). (Hr. Tr. p. 21: 6-19).

10





21, We find that Claimant testified during the hearing that he has not worked since the alleged

accident occurred on December 29, 2022. (Hr. Tr. p. 21: 6-8).

22, We find that Claimant testified during the hearing that he has not looked or applied for any

work since his last day with Employer, 18 months prior. (Hr. Tr. p. 21: 6-8).

23, We find Claimant testified during the hearing that he has not been told by any doctor, over

the course of his claim, that he cannot work. (Hr. Tr. p. 21: 16-19).

24, We find that based on a preponderance of evidence in the record, Claimant is not entitled to

temporary or permanent disability compensation.

25. We find that the preponderance of the evidence does not support a finding that Claimant

sustained compensable repetitive trauma injuries to his right hand, right arm, right wrist, neck, and

right shoulder that are causally related to his work duties on December 29, 2022. We, therefore, find,

Claimant’s claim for benefits under the Act is denied.

CONCLUSIONS OF LAW

1. S.C. Code Ann. § 42-1-172 defines repetitive trauma injury. Specifically, subsection (B} states:
“An injury is not considered a compensable repetitive trauma injury unless a commissioner
makes a specific finding by a preponderance of the evidence of a causal connection that is
established by medical evidence between the repetitive activities...and the injury.” Subsection
(D) further states: “A ‘repetitive trauma injury’ is considered to arise out of employment only
if it is established by medical evidence that there is a direct causal relationship between the
condition under which the work is performed and the injury.”

2. S8.C. Code Ann. § 42-1-160 defines injury and personal injury. Specifically, subsection (F)
provides a carve-out under this definition for repetitive trauma injuries.

3 S.C. Code Ann. § 42-15-60 provides the time period that medical treatment and supplies are
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furnished. Specifically, subsection (A) states: “The employer shall provide medical, surgical,
hospital, and other treatment, including medical and surgical supplies as reasonably may be
required, for a period not exceeding ten weeks from the date of an injury, to effect a cure or
give relief and for an additional time as in the judgment of the commission will tend to lessen
the period of disability as evidenced by expert medical evidence stated to a reasonable degree
of medical certainty. [I]f in an emergency, on account of the employer’s failure to provide the
medical care as specified in this section, a physician other than provided by the employer is
called to treat the employee, the reasonable cost of the service must be paid by the employer,
if ordered by the commission.”

4, S.C. Code Ann. § 42-9-5 provides, “any award made pursuant to this title must be based upon
specific and written detailed findings of fact substantiating the award.”

5. Herndon v. Morgan Mills Inc., 143 S.E. 2d 376, 380-381 (1965), held that the difficulty of
proving a fact in a compensation case does not relieve the party on whom the burden rests of

proving it and does not shift the burden to the other party. Herndon further held that the burden

of proof is on the claimant to prove entitlement to benefits in a workers’ compensation case.

1d. at 380.
ORDER

IT IS HEREBY ORDERED that the Decision and Order of the Single Commissioner filed

on July 17, 2024, is REVERSED.
IT IS FURTHER ORDERED that Claimant has failed to carry his burden of establishing
compensable repetitive trauma injuries arising out of and occurring within the course and scope of his

employment on December 29, 2022.
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IT IS FURTHER ORDERED that Claimant’s claim for compensation, both temporary and

permanent, and any further medical benefits and out-of-pocket expenses arising out of this claim are

hereby denied.

AND SO IT IS ORDERED.

(date)

Columbia, SC

13
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Cth C. Dooley, ( o"i“s

T. Scott Bégfg, Commissioner





Order Served via email:

Johnnie W. Baxley, llI Gregory D. Keith
Wilson Jones Carter & Baxley Uricchio Howe Krell Jacobson Toporek
jwbaxley@wicblaw.com greg@uricchio.com

CERTIHCATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
abowe entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for sald parties; or if there is an unrepresented
party{ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party({ies) and to the attorneyls) for the represented

party{ies}.
By Eugenia Holimon on December 13, 2024
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Proof of Service of the Notice of Appeal on the Commission Panel and Respondents.


(2)
A copy of the Appellant Panel’s Decision and Order entered December 13, 2024, reversing Single Commissioner’s Decision and Order filed on July 17, 2024, which is to be challenged on appeal.



With kindest personal regards, I am,









Sincerely,









URICCHIO HOWE KRELL JACOBSON









TOPOREK & KEITH, P.A.








s/ Gregory D. Keith


s/ Jeff Buncher, Jr.


cc:
Commission Panel - 

The Honorable Cynthia C. Dooley - w/enclosures; via electronic mail: judicial@wcc.sc.gov

The Honorable Gene McCaskill - w/enclosures; via electronic mail: judicial@wcc.sc.gov

The Honorable T. Scott Beck - w/enclosures; via electronic mail: judicial@wcc.sc.gov

Counsel for Respondent


Johnnie W. Baxley, III., Esquire - w/enclosures; via electronic mail: jwbaxley@wjcblaw.com




