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I. STATEMENT OF ISSUES ON APPEAL

A. Did the Court err in concluding that Appellants lack any evidence that repairs were
necessitated or proximately caused by the negligence, breach of contract and breach

warranty of the Respondent?
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II. STATEMENT OF THE CASE

The Appellant filed this case alleging that the HVAC system was improperly designed and
installed by the Respondent Carolina South Shore Construction, Inc. (hereinafter “Respondent”)
and Defendants Abri Design Studios, Inc. (hereinafter “ADS”) and Ray Group Consulting
Engineers, Inc. (hereinafter “RGCE”). The Appellants are the tenants of the real property located
at 1818 Augusta Street, Greenville, South Carolina 29605 (the “Subject Property”) which are the
subject of this appeal and the underlying case.

This case arises out of a defective HVAC system that was installed at the Jersey Mike’s
location operated by Appellant at the Subject Property. Defendant ADS and RGCE were
contracted to design and prepare the drawings for the HVAC system. Respondent was the general
contractor for the installation of the HVAC system. Following the installation, the HVAC system
began malfunctioning. It was discovered that the diffusers for the 2-ton HVAC system and the 4-
ton HVAC system were swapped during installation. Essentially, installed backwards causing the
duct system to be undersized for the 4-ton HVAC system. RGCE and ADS have taken the position
that Respondent incorrectly installed the HVAC system. Respondent contends that that it installed
the systems in accordance with the plans.

Mr. Hill, the 30(b)(6) representative of Appellant, testified that “the ductwork for a two-
ton unit and a four-ton unit were essentially hooked up to the wrong units.” Hill Depo. 35:23-25.
See Exhibit 1. This was further indicated in Mr. Hill testimony, when counsel for Respondent
questioned him regarding Professional Heating and Cooling’s invoices.

Q: It said, found unit frozen, melted ice. No numbers on indoor A/C coil and outdoor

unit to determine tonnage. After doing some research, found out furnace, which had





a model and serial number, has a maximum of four-ton drive. Taking door off and
getting numbers of A/C evaporated coil determined has a four-ton expansion valve.
Outdoor unit has four-ton compressor. This is harder way to determine tonnage,
when model and serial numbers are missing on equipment. After that, inspected
duct system, determined return and supply duct undersized. This creates problems
with lower suction pressures and leads to freeze up. Next step is to have ductwork
increased in size to support four-ton system. Until this is done, will not be able to
determine if any other issues from running on restricted air flow. Most likely will
solve issue since fan cycling pressure control that was recently installed. Did I read
that correctly.
A: You did.
Hill Depo. 30:13-31:7. See Exhibit 1.
This matter was filed on December 27, 2021, in the Greenville County Magistrate Court.
At the time, Appellant believed the damages did not exceed the jurisdictional limit. However, in
preparation for mediation, it was determined that the damages exceed $7,500. This case was then
transferred to the Court of Common Pleas on April 4, 2023. Discovery is ongoing. Respondent
took the deposition of AR Foods (30)(b)(6) and the deposition of RGCE was noticed and
postponed.
On May 3, 2024, Respondent filed a one-and-a-half-page Motion for Summary Judgment
alleging that Appellants’ claims were based on speculation. However, no additional substantive
information was provided in the Motion. A hearing on Respondent’s Motion was scheduled for

August 6, 2024. On August 5, 2024, at 3:22 P.M., Respondent filed it’s Brief in Support of the





Motion for Summary Judgement, which was which was 42 pages including exhibits. That brief
was not made available on the court website until the next morning. Counsel for Appellant and
Respondent presented oral arguments at the hearing on August 6, 2024. Pursuant to a Form 4
Order, the Court granted Respondent’s Motion for Summary Judgment and denied Plaintiff’s
Motion to Permit Additional Evidence to be Obtained under Rule 56(f) on August 9, 2024. A
subsequent order was submitted by Respondent, which was signed by the Court and filed on
August 28, 2024. Appellant filed a Motion to Reconsider and/or Alter and Amend Order on August
19, 2024, and an Amended Motion to Reconsider and/or Alter and Amend Order on September 9,
2024, which was denied on October 21,2024

STANDARD OF REVIEW

Rule 56 of the South Carolina Rules of Civil Procedure provides for judgment as a matter
of law where “there is no genuine issue as to any material fact.” S.C. R. Civ. P. 56(c). The purpose
of summary judgment is to dispose of factually unsupported claims. Celotex v. Catrett, 477 U.S.
317,322 (1986). “Summary judgment is a drastic remedy, which should be cautiously invoked so
that no person will be improperly deprived of a trial of the disputed factual issues.” Thomas Sand
Co. v. Colonial Pipeline Co., 563 S.E.2d 109, 112 (S.C. Ct. App. 2002). “Summary judgment is
appropriate in those cases in which plain, palpable and indisputable facts exist on which reasonable
minds cannot differ.” Tompkins v. Festival Centre Group, 306 S.C. 193, 410 S.E.2d 593 (Ct. App.
1991).

A trial court should not grant a motion for summary judgment when pleadings, depositions,
answers to interrogatories, and admissions on file, together with affidavits, if any, show there is a

genuine issue as to any material fact. Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper Corp., 336





S.C. 53, 58, 518 S.E.2d 301, 304 (1999) (citations omitted). In determining whether any triable
issue of fact exists, which will preclude summary judgment, the evidence and all inferences which
can be reasonably drawn therefrom must be viewed in the light most favorable to the nonmoving
party. 1d.

In determining whether any triable issue of fact exists, the evidence and all inferences
which can reasonably be drawn therefrom must be viewed in the light most favorable to the
nonmoving party. However, it is not sufficient for a party to create an inference that is not
reasonable or an issue of fact that is not genuine. Bennett v. Carter, No. 2016-000065, 2017 WL
5163467, at 2 (S.C. Nov. 8, 2017) (Internal citations and quotations omitted). All ambiguities,
conclusions, and inferences arising from the evidence must be construed most strongly against the
moving party. Baugus v. Wessinger, 303 S.C. 412, 415,401 S.E.2d, 172 (1991).

The party seeking summary judgment has the initial burden of demonstrating the absence
of a genuine issue of material fact. Once the party moving for summary judgment meets this initial
burden, the non-moving party cannot simply rest on the mere allegations or denials contained in
the pleadings. Rule 56(e), SCRCP. Rather, the non-moving party must come forward with specific
facts showing there is a genuine issue for trial. Carolina All. for Fair Employment v. S.C. Dep't of
Labor, Licensing, & Regulation, 337 S.C. 476, 484-85, 523 S.E.2d 795, 799-800 (Ct. App. 1999)
(Internal citations and quotations omitted).

Summary judgment is not appropriate where further inquiry into the facts of the case is
desirable to clarify the application of the law. Vermeer Carolina’s, Inc.,336 S.C. at 58, 518 S.E.2d
at 305. All ambiguities, conclusions, and inferences arising from the evidence must be construed

most strongly against the moving party. Id. Even when there is no dispute as to evidentiary facts,





but only as to the conclusions or inferences to be drawn from them, summary judgment should be
denied. /d. If triable issues exist, those issues must go to the jury. Rothrockv. Copeland, 305 S.C.
402, 405, 409 S.E.2d 366, 368 (1991).

The Supreme Court clarified the Rule 56(c), SCRCP standard in The Kitch Planners, LLC
v. Samuel E. Friedman, Op. no. 28173 (Aug. 23, 2023), and stated, “In most cases applying Rule
56(c), this Court and our court of appeals have applied the ‘genuine issue of material fact’ standard
set forth in the Rule, requiring the party opposing the motion show a ‘reasonable inference’ to be
drawn from the evidence, and we have rejected the ‘mere scintilla’ standard.” The Supreme Court
cited Baughman v. Am. Tel. & Tel. Co.,306 S.C. 101, 115, 410 S.E.2d 537, 545 (1989)(holding a
party opposing summary judgment “must ...’do more than simply show that there is some
metaphysical doubt as to the material facts’ but ‘must come forward with specific facts showing
that there is a genuine issue for trial.”””) and Shelton v. LS&K, Inc., 374 S.C. 294, 297, 648 S.E.2d
307, 308 (Ct. App. 2007)(“The existence of a mere scintilla of evidence in support of the
nonmoving party’s position is not sufficient to overcome a motion for summary judgment.”),
emphasizing the standard as being “genuine issue of material fact” as opposed to “mere scintilla.”

ARGUMENTS

A. Did the Court err in concluding that Appellant lack any evidence that repairs were
necessitated or proximately caused by negligence, breach of contract and breach of warranty
by Respondent?

To succeed in a claim for negligence, a plaintiff is required to demonstrate “(1) the
defendant owes a duty of care to the plaintiff; (2) the defendant breached the duty by a negligent

act or omission; (3) the defendant's breach was the actual and proximate cause of the plaintiff's





injury; and (4) the plaintiff suffered an injury or damages.” Doe v. Marion, 373 S.C. 390, 400, 645
S.E.2d 245, 250 (2007).
1. Despite the lack of privity, Appellant properly brought claims of negligence and
breach of implied warranty of workmanship against Respondent.

"To have standing, one must have a personal stake in the subject matter of the lawsuit. In
other words, one must be a real party in interest" Sea Pines A'ssn for the Protection of Wildlife v.
S. Carolina Dept. of Natural Res, and Community Services Associates, Inc., 345 S.C. 594, 600,
550 S.E.2d 287, 291 (2001). Even if the plaintiff was not a party to the contract under which
defendant was performing its work, it does not preclude the Plaintiff’s from suing for “(t)he
liability of defendant to plaintiff exists independently of contract and rests upon the common law
duty to exercise due care to avoid injury or damage to others" Edward's of Byrnes Downs v.
Charleston Sheet Metal Company, Inc., 253 S.C. 537, 542 (1970).

Therefore, lack of privity is no defense to implied warranties of workmanship. See also
Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463
S.E.2d 85 (1995) (““One who provides plans and specifications to a contractor and undertakes to
oversee the project impliedly warrants the accuracy of those plans in their purpose and view.”)
Hill v. Polar Pantries, 219 S.C. 263, 64 S.E.2d 885 (1951) (one who undertook to design and
oversee a construction project for another impliedly warranted the design and quality of
construction despite the lack of privity between the parties).

Here, the Appellant in this case is a franchisee of Jersey Mikes, which has been operating
since 2018. Hill Depo. 8:2-3. See Exhibit 1. After securing the Subject Property as a rental,

Appellant hired ADS and RGCE to visit the site and created the drawings, who then gave it to





Respondent to do the upfit. Hill Depo. 11:10-13:5. /d. As Respondent was the general contractor,
it was responsible for upfitting the entire restaurant, from the demolition, obtaining the certificate
of occupancy and amount other things installing the HVAC. Hill Depo. 16:24-17:12. Id. Similar
to Hill, as Respondent oversaw the entire construction for the Subject Property, implied warranties
do exist as to the Appellant, despite the lack of privity between the parties.

2. Respondent had a Duty to Perform its Work in a Careful, Diligent, and Workmanlike
Manner and Breach its Duty.

A builder who contracts to construct a dwelling impliedly warrants that the work
undertaken will be performed in a careful, diligent, workmanlike manner. Smith v. Breedlove, 377
S.C. 415,422, 661 S.E.2d 67, 71 (Ct. App. 2008). The implied warranty of good and workmanlike
service exists as a matter of law. Lane v. Trenholm Bldg. Co.,267 S.C. 497,229 S.E.2d 728 (1976).
The work must be done in an ordinarily skillful manner as a skilled workman would do the work.
This warranty requires the builder to use the skill that is customarily used in the industry. /d. at
497, see also Kennedy v. Columbia Lumber and Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989);
The test is whether the premises meet the ordinary, reasonable and normal standards in the
industry. /d.

When a builder contracts to construct a dwelling, he gives an implied warranty that the
work undertaken will be performed in a careful, diligent, workmanlike manner. Hill v. Polar
Pantries, 219 S.C. 263, 64 S.E.2d 885 (1951); Carolina Winds Owners' Ass'n v. Joe Harden
Builder, Inc., 297 S. C. 74, 84, 374 S.E.2d 897, 903 (Ct. App. 1988), overruled on other grounds
by Kennedy v. Columbia Lumber and Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Hutson v.
Cummins Carolinas, Inc., 280 S.C. 552, 314 S.E.2d 19 (Ct. App. 1984)(where a person holds
himself out as specially qualified to perform work of a particular character, there is an implied
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warranty the work which he undertakes to do shall be of proper workmanship and reasonably fitted
for its intended purpose).

This case is similar to South Carolina Electric & Gas v. Combustion Engineering, Inc., in
which SCE&G sought recover in damages for a fire that occurred when a flexible metal hose
ruptured and sprayed heated fuel oil across the surface of a steam generating boiler. South Carolina
Electric & Gas v. Combustion Engineering, Inc.,283 S.C. 182, 184,322 S.E.2d 453, 454 (Ct. App.
1984). SCE&G appealed a grant for summary judgement in favor of Combustion Engineering, Inc
and Daniel Internation Corporation. /d. When contemplating whether the court erred in granting
Daniels summary judgement, the court found that even disregarding the other evidentiary issues,
the affidavit from M. Leroy Smith, a mechanical engineer and longtime employee of SCE&G was
enough to overturn the previous division. /d. at 192, 322 S.E.2d at 459. The affidavit stated that
the fire was caused by the rupture of a flexible metal fuel hose and that as the general contractor,
the Respondent Daniel erected the boiler assembling. Id. at 192-193, 322 S.E.2d at 459-460. It
was determined that even though Daniel followed the plans that were furnished to it by Gilbert
Associates, Daniels was still responsible for decided upon the location, routing, and construction
of “field run piping” and how it approached the burner assembly and ultimately connected to the
flexible metal fuel hose. Id. The Court of Appeals found that summary judgement should not have
been granted for Daniels on the cause of action alleging breach of warranty because the affidavit
raised “genuine issues of material fact regarding the existence of latent defects in the manner in
which the field run piping was positioned.” Id. at 195, 322 S.E.2d at 461.

In the present case, it is undisputed that there was a defect with the HVAC system and

similar to South Carolina Electric, the parties dispute who is responsible for the issues. During Mr.





Hill’s deposition, he testified that upon discovering the defect with the HVAC system he contacted
the Respondent to come out and fix it. Upon telling the Respondent what needed to be done to
rectify the defect, Respondent stated that it was an interesting fix, but never came out to complete
the work. Hill Depo. 33:23-34:3. See Exhibit 1.

Further evidence of the dispute is shown through correspondence between the parties prior
to this litigation. In an email to Turner Hill on September 10, 2019, Keith Mikulka, a representative
of RGCE, the engineer of record, wrote “the design shows a 2 ton system serving the Prep Area
and a 4 ton system serving the Serving Line. The preliminary conclusion was that these systems
were swapped (i.e., 2 ton unit serves the Serving Line and the 4 ton unit serves the Pre Area).
I visited the site last month and confirmed this to be the case.” See Exhibit 2.

Further evidence of the defect can be found in Mr. Hill testimony, when counsel for
Respondent questioned his regarding Professional Heating and Cooling’s invoices.

Q: It said, found unit frozen, melted ice. No numbers on indoor A/C coil and outdoor
unit to determine tonnage. After doing some research, found out furnace, which had a model and
serial number, has a maximum of four-ton drive. Taking door off and 18 getting numbers of A/C
evaporated coil determined has a four-ton expansion valve. Outdoor unit has four-ton compressor.
This is harder way to determine tonnage, when model and serial numbers are missing on
equipment. After that, inspected duct system, determined return and supply duct undersized. This
creates problems with lower suction pressures and leads to freeze up. Next step is to have ductwork
increased in size to support four-ton system. Until this is done, will not be able to determine if any
other issues from running on restricted air flow. Most likely will solve issue since fan cycling

pressure control that was recently installed. Did I read that correctly.





A: You did.

Hill Depo. 30:13-31:7. See Exhibit 1.

Similar to South Carolina Electric, while Respondent was furnished the plans by RGCE,
they were responsible for the installation of the HVAC unit, including ensuring that the HVAC
units were serving the correct areas of the Subject Property. For the reasons stated above, genuine
issues of material fact exist regarding whether respondent installed the HVAC unit correctly and
the Appellant has presented facts which prove or tend to prove the relief sought in the Complaint.
Summary Judgement in favor of Respondent should be reversed.

3. Respondent Failed to Provide Appellant with a HVAC system that Fit the Intended
Use and therefore Breach its Duty to Appellant.

“A person holds himself out as specially qualified to perform work of a particular character,

there is an implied warranty that the work which he undertakes shall be of proper workmanship
and reasonable fitness for its intended use, and, if a party furnishes specifications and plans for a
contractor to follow in a construction job, he thereby impliedly warrants their sufficiency for the
purpose in view." 17 C. J. S., contracts, § 329, page 781. These principles have been applied to
building contracts. See S.C. Ann. Code § 36-2-314,
Fields v. J. Haynes Waters Builders, Inc. 376 S.C. 545, 561, 658 S.E.2d 80, 88-89 (2008) Lane v.
Trenholm Bldg. Co., 267 S.C. 497, 500, 229 S.E.2d 728, 729 (1976). Also, see Avent v.
Proffitt, 109 S.C. 48, 52,95 S.E. 134, 135 where an architect was held liable for failure to discover
and condemn defective plastering in a house erected under his supervision.

As Respondent was the general contractor, it was responsible for upfitting the entire
restaurant, from the demolition, getting the certificate of occupancy and installing the HVAC,

therefore it was aware of the importance of the HVAC for a restaurant and the proper installation

10





of the units. In addition, Respondent was an approved by Jersey Mike’s as a general contractor
and had even done work for Appellant in the past regarding the upfitting or construction of the
restaurants, which serve the purpose of cooling the environment but also allows the restaurant to
function in order to serve customers. Similar to Avent, as Respondent was completely in charge of
and supervised the upfit of the Subject Property, the failure to discover and fix the HVAC makes
it liable for damages sustained by the Appellants.

4. Appellant has Suffered Damages as a Result of the Respondent Breach.

If the construction turns out to be defective by reason of the builder's unworkmanlike
performance, the breach of warranty gives the injured party, the person who contracted to have
construction work done, a claim for damages for loss of his expectancy. Carolina Winds, 297 S.
C. 74, 85,374 S.E.2d 897, 903 (Ct. App. 1988), overruled on other grounds by Kennedy. 299 S.C.
335,384 S.E.2d 730 (1989); Kincaid v. Landing Development Corp., 289 S.C. 89, 344 S.E.2d 869
(Ct. App. 1986). Under this implied warranty, the proper measure of damages is the actual damages
shown to have been sustained which are the natural, direct, and proximate result of the breach of
the implied warranty, and which may be reasonably regarded as within the contemplation of the
parties at the time of the warranty as a probable consequence of the breach of warranty. Benford
v. Berkeley Heating Co., 258 S.C. 357, 188 S.E.2d 841 (1972).

Incidental damages resulting from a breach of an implied warranty may be recovered. This
includes expenses which are reasonably incurred as a direct and proximate result of the breach of
the implied warranty. Georgetown Towing Co. v. National Supply Co., 204 S.C. 445, 451, 29

S.E.2d 765, 767 (1944); Hutson., 280 S.C. 552, 559, 314 S.E.2d 19, 24 (Ct. App. 1984).
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The applicable measure of damages may be shown by a cost of repairs. Carolina Winds,
297 S. C. 74, 87 374 S.E.2d 897, 905 (Ct. App. 1988), overruled on other grounds by Kennedy v.
Columbia Lumber and Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Kincaid v. Landing
Development Corp., 289 S.C. 89, 344 S.E.2d 869 (Ct. App. 1986). A plaintiff is not required to
prove that the repairs have actually been made. /d. A competent estimate of the cost of repairs is
sufficient to create a factual issue for the jury regarding damages. Scott v. Fort Roofing and Sheet
Metal Works, Inc., 299 S.C. 449, 385 S.E.2d 826 (1989). Damages place the injured party in the
same position he would have enjoyed had the [residence] [condominium] been as warranted.
Carolina Winds, 297 S. C. 74, 374 S.E.2d 897 (Ct. App. 1988), overruled on other grounds by
Kennedy v. Columbia Lumber and Mfg. Co., 299 S.C. 335, 384 S.E.2d 730 (1989); Kincaid v.
Landing Development Corp., 289 S.C. 89, 344 S.E.2d 869 (Ct. App. 1986). Damages give the
injured party the benefit of his bargain. /d.

Shortly after the opening of the restaurant, the HVAC system began to freeze up.
Appellants had it serviced by Professional Heating & Cooling, Inc., and discovered a defect in the
HVAC system. Hill Depo. 21:12-25. See Exhibit 1. Despite Appellant reaching out to Respondent
to come and rectify the problem, Respondent failed and refused to return to the Subject Property
to fix the HVAC system. Hill Depo. 33:23-34:3. Id. As a result, Appellant hired CF Mechanicals,
who came out to the Subject Property and repaired the HVAC system. Hill Depo. 33:4-22. Id. In
addition to other HVAC repair visits, Appellant had invoices totaling $11,666.16 which was paid
by Appellant in order to repair the defective HVAC system, which resulted from of the fact that

Respondent did not install the HVAC system properly.

12





CONCLUSION

For the reasons stated herein, and the reasons set forth in Appellants’ Initial Brief, the

lower Court’s order should be reversed.

January 23, 2025
Greenville, South Carolina
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/s/Kathryn L. Harden

John T. Crawford, Jr. (S.C. Bar No.: 69682)
Kathryn L. Harden (S.C. Bar No.: 103217)
Kenison, Dudley & Crawford, LLC

704 East McBee Avenue

Greenville, SC 29601

(864) 242-4899

crawford@conlaw.com
harden@conlaw.com
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STATE OF SQUTH CARCLI NA IN THE COURT OF
COMVON PLEAS
COUNTY OF GREENVI LLE

AR FOODS, [|NC.,

Plaintiff,
. Case No.
VS. : 2023-CP-23-01626

CAROLI NA SOUTH SHORE
CONSTRUCTI ON, | NC., ABRI

DESI GN STUDI O, INC., and RAY
GROUP CONSULTI NG ENG NEERS,

I NC. ,

Def endant s.

30(b) (6) DEPCSITION OF AR FOODS, | NC.
G ven By Turner Hill

DATE TAKEN: Mbonday, January 15, 2024
TI VE BEGAN: 10: 00 a. m
TI VE ENDED: 11:38 a.m

LOCATI ON: Keni son, Dudley & Crawford, LLC
704 East McBee Avenue
G eenville, South Carolina 29601

REPORTED BY: Mary Posey, Court Reporter
EveryWrd, Inc.
P. O. Box 1459
Col unbi a, South Carolina 29202
803-212-0012
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APPEARANCES:

KENI SON, DUDLEY & CRAWORD, LLC
BY: KATHRYN HARDEN, ESQUI RE
704 East M:Bee Avenue
Greenville, South Carolina 29601
864-242- 4899

har den@onl aw. com

Representing the Plaintiff

CLARKSON, WALSH & COULTER, PA

BY: JOHN D. HARJEHAUSEN, ESQUI RE

1164 Wodruff Road

G eenville, South Carolina 29607

864- 232- 4400

j harj ehausen@l ar ksonwal sh. com

Representing the Defendant Carolina South Shore
Construction, Inc.

GALLI VAN, WHI TE & BOYD, PA

BY: LEE H NANNEY, ESQUI RE

55 Beattie Place, Suite 1200

G eenville, South Carolina 29601

864-241-7019

| nanney @wbl awfi rm com

Representing the Defendants Abri Design Studi o,
Inc. and Ray Group Consulting Engineers, Inc.
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(It is hereby stipulated and agreed
by and anong counsel for the respective
parties that this deposition is being
taken in accordance with the South
Carolina Rules of Gvil Procedure; and
t hat the deponent wai ves readi ng and
signing of this deposition transcript.)

TURNER HI LL, after having been first
duly sworn, was exam ned and testified as
fol | ows:

EXAM NATI ON
BY MR HARJEHAUSEN:
Q M. HIll, nmy nane is John Harjehausen. |
represent Carolina South Shore Construction, I|nc.
We're here to take the deposition of AR Foods, the

conpany itself, A R Foods, Inc. Do you understand

t hat ?

A Yes.

Q Have you ever had your deposition taken
bef ore?

A No.

Q Ckay. Just sone brief rules of the road.
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You understand that your testinony is under
oath just like it would be in court; is that correct?

A Yes.

Q You understand that it's subject to the
penalty of perjury just like it would be in court,
correct?

A Yes.

Q Are you under the influence of any al cohol,
medi cati ons or other substances which woul d prohibit

you fromtestifying truthfully?

A No.

Q If you don't understand ny question, please
ask ne to rephrase it, and, if you answer, |'m going
to assune you understood it. |Is that fair?

A Yes, sir.

Q | don't think we're going to be here that
|l ong but it nay take an hour or two --

A kay.

Q -- but if you want to take a break for any
reason, you don't have to tell ne, just ask to take a
break. 1'Il tell you that |I drink a |lot of coffee
and | may take a break before you.

A l"min the sanme boat.

Q And once the deposition is underway, if we

take a break, you're not allowed to talk to your
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attorney about the substance of your testinony. |If
you do, | can conme back and ask you questions about
t hat even though that would normally be protected by
attorney/client privilege. But you can talk to your
attorney about anything else during the breaks. Do
you have that understandi ng?

A Yes.

Q Ckay. |'mgoing to be asking you sone
background i nformati on.

A kay.

Q Not too nmuch. [I'mnot trying to pry, I'm
trying to get a sense for who you are.

| understand that you operate a Jersey

M ke's Subway Shop and we're here about an HVAC

| ssue, but did you -- are you from South Carolina?
A Yes.
Q Did you grow up here?
A | did.
Q Where at?
A Cl enson.
Q kay. | live in Powdersville. One son

went to C enson, one went to USC.
Did you go to Cl enson University?
A | did not.

Q And you're a current owner of A R Foods,

EveryWord, Inc. Court Reporting Page: 6 www.EveryWordInc.com
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1| Inc.; is that right?
2 A No. So...
3 Q kay. Who are the -- there are nmultiple

4 | shareholders of AR Foods, Inc.?

S A Yes.

6 Q Are you one of the sharehol ders?

7 A | am not .

8 Q Ckay. What is your role wth A R Foods,
9| Inc?

10 A So Dave Bockstahler is the owner and |

11| oversee all of Dave's |ocations.

12 Q Okay. What is your job title?

13 A | don't have a clear job title but |

14 | essentially do everything for Dave, so | help with

15| finding the |ocations.

16 Q Ckay.

17 A You know, during construction, | -- if the
18 | contractors need anything, |I'mkind of the go-to guy,
19| and then, once the location is open, |, you know,

20 | oversee the operations of it, so I'mbasically there
21| fromthe beginning until it happens.

22 Now, there's some stores that |'m Dave's
23 | partner on so I'ma partner on eight of his 15

24| stores. A R Foods is not one of those, though.

25 Q Al right. How |long have you been
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affiliated wwth or worked for A R Foods?

A Since it opened in -- you know, since we
started construction in 2018.

Q Ckay. And | understand that you may have
wor ked for other shops that may have different
corporate designations. |s that possible?

A Every one of our locations, all 15, are
their own corporate entity, so | work for all 15 of
t hem

Q And what I'mtrying to find out is sort of
how | ong have you worked in -- been affiliated wth
sort of the Jersey Mke's --

A Si nce 2005.

Q Al right. Wat did you do before 20057

A | went to high school.

Q Okay. Al right.

But you didn't get a college degree; is
that right?

A Correct. | graduated high school in 2005
and started working at Jersey Mke's in 2005 when |

went to Tri-County Tech.

Q Do you hold any construction |icenses?
A No.
Q Do you have any construction training

either by way of certification or on-the-job
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training?

A No.

Q And just to be clear for the record, you
don't have any experience or background in the HVAC
or mechani cal engineering industries?

A No.

Q And | apol ogi ze for asking you this
question but | ask every witness this question. Have
you ever been convicted of a crinme other than a m nor
traffic offense?

A Nope.

Q Let's kind of junp to --

MR. HARJEHAUSEN: Let's go ahead and mark

t his.

(Notice of Deposition marked
Def endant' s Exhi bit Nunmber 1 for
i dentification.)
BY MR HARJEHAUSEN:

Q Al right. M. HIlIl, I"'mgoing to hand you
what's been marked as Exhibit 1 to your deposition
whi ch is Defendant Carolina South Shore Construction,
Inc.'s Notice of SCRCP 30(b)(6) deposition of
A.R Foods, Inc., SCRCP just being South Carolina
Rul es of G vil Procedure.

This is the notice to take, essentially,
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the testinony of the conpany of A R Foods, Inc.
Do you have an understandi ng that you have

been appointed to testify on behalf of A R Foods,

I nc.?
A Yes.
Q Have you seen Exhibit 1 before?
A | believe | have, in an e-mail.

Q Ckay. And | don't want to know what you've
di scussed with your attorney, | just want to know
t hat you understand that you have been designated to

testify on behalf of the topic list in this notice --

A Yes.

Q -- on behalf of A R Foods, Inc., correct?
A Correct.

Q kay. And | don't know that we're going to

touch on all of thembut if, for some reason, we

touch on a topic that you think sonebody else is nore

know edgeabl e about -- | don't think that's going to
happen -- just |let nme know that, okay?
A Yep.

Q Al right. Let's talk about 2018 and --
Does AR Foods, Inc. own nore than one
Jersey M ke's store?
A No.
Q And where is the -- what's the address of
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the store that it owns?

A 1818 Augusta Road. Sorry. Augusta Street,
Suite 106.

Q Ckay. And has it been operating since 2018
or thereabouts?

A Yes.

Q Al right. Wre you involved in locating
that property prior to Jersey Mke's occupying it?

A No.

Q Were you involved or -- on behalf of AR
Foods -- when | say you, you've been designated on
behal f of A R Foods, but were you involved in sort
of the upfit of the prem ses for the Jersey Mke's
store?

A | mean, we hired Chris to do -- South Shore

to do the upfit so, | nean, we hired a conpany to do
the site visit, create the draw ngs, which would be
the architect and the engineer, and then they give it
to Chris and then Chris does the upfit. Now,
I nvol venent, | nean, we hire the people to do it but
we don't actually do anything related to the upfit
ot her than --

Q Hiring other people?

A -- hiring -- | nean, yeah. W're

restaurant operators; so...
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Q kay. Let nme ask you, who -- let's go
through -- let's start with Ray G oup Consulting
Engineers, Inc. D d AR Foods, Inc. enter into a
witten contract wiwth Ray G oup Consulting Engi neers,
I nc.?

A ' mnot sure.

Q What was Ray G oup Consulting Engi neers,
Inc. asked to do with respect to the 1818 Augusta
Street | ocation?

A You woul d have to ask Abri -- is that the
conpany, Abri Design -- because they hire Ray G oup.
We don't choose the engi neer, we choose the architect
and then they choose the engineer.

Q Ckay. And that's what |I'mtrying to find
out. What is your understanding of Abri Design
Studio, Inc.?

A They are the architect.

Q And did Abri Design Studio, Inc. prepare
plans for this |ocation?

A Yes.

Q And when | say this location, |I'mjust
tal ki ng about 1818 Augusta Street.

A Correct.

Q And do you know what i nvol venent Ray G oup
Consul ting Engi neers had with Abri Design Studio,
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1| Inc.?

2 A | don't know what involvenent they had

3| other than they're the engineers, so the architect
4| hires the engineers.

S Q kay. Let nme ask you this.

6 A.R Foods knows that it wants to start a

7| Jersey Mke's Subway Shop, correct?

8 A Uh- huh.

9 Q And, for the court reporter, is that a yes?
10 A Ch.  Yes.

11 Q She can't pick up a head nod.

12 A Sorry. M bad. Yeah.

13 Q But does the Jersey Mke's brands have a

14 | set of plans that they typically use for their shop?

15 A No.

16 Q So every location is a bit different?

17 A Correct.

18 Q As far as you know, the |locations you' ve

19 | worked at or been involved in the upfit, have been
20 | associated with the upfit, there have been uni que

21| plans for each |ocation?

22 A Every single one is different.

23 Q Okay. Do you know if Abri Design Studio,
24 | Inc. has done nore than the location at 1818 Augusta?
25 A Yes.
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Q Does either Abri Design Studio or Ray G oup
Consul ting Engi neers, Inc. cone out and performa
site visit?

A Yes.

Q Did you neet with anybody from either of
those conpanies related to 1818 Augusta Street? O
did sonebody from A R Foods neet wwth themto do a
site visit?

A I"'mtrying to renenber. This was a |ong
time ago. | know that Abri did a site visit but | do
not renenber if | was there when they did their site
visit or if they just had a | ockbox and just accessed
the site on their own.

Q Ckay. How do you know they did a site
visit if you don't have a recollection of being
t here?

Were arrangenents made for themto cone to
the property?

A Yes.

Q And what I'mtrying to get at is for that
1818, what information was supplied by A R Foods,
Inc., if any, related to the existing H/AC systemto
Abri or Ray Group Consulting Engi neers?

A ' m not sure.

Q Ckay. | nean, ny understanding is that
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there were four outdoor units at 1818 Augusta Street.

A That's incorrect.
Q How many units are there?
A There are four now but existing there were

only three.

Q Ckay. So before the upfit, there were only
t hree outdoor units?

A Yes.

Q And what | nean by outdoor units, I'm
tal ki ng about |i ke outdoor either defusers or
condensers or --

A Correct. There were three and then we
added a new one to create four.

Q Ckay. Did-- and correct ne if |I'm wong,
but did AR Foods, Inc. provide any information
regarding the existing three units to Abri Design
Studi o or Ray G oup Consul ting?

A | don't renmenber, but typically the purpose
of a site visit is for themto gather that
I nformation. Wen say | them you know, Abri.

Q kay.

A That's who I'mreferring to.

Q Do you have any recollection of -- | know
that you've told ne Abri hires Ray Consulting

Engi neers; is that correct?

EveryWord, Inc. Court Reporting Page: 15 www.EveryWordInc.com





Turner Hill - 30(b)(6) A.R. Foods, Inc.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A That's correct.

Q Did Ray Group Consulting Engi neers cone out
and performany site visits as far as you know at any
time?

A | believe that they did a site visit after
we were al ready open and havi ng HVAC i ssues, but | do
not renenber them specifically doing a site visit
bef ore we opened.

MR. HARJEHAUSEN: This is Exhibit 2.
(Tenant | nprovenent Package marked
Def endant' s Exhi bit Nunber 2 for
I dentification.)
BY MR HARJEHAUSEN:

Q ' ve handed you what's been marked as
Exhibit 2 and | would ask you to sort of |eaf through
t hat .

Have you ever seen that before?

A Yes.

Q Ckay. \Wen have you seen this before?

A During the construction in 2018 and then
again when we realized we were having HVAC i ssues and
| met with Chris Poindexter on-site to confirmthe
HVAC was i ncorrect.

Q And | et nme ask you, what was -- what is

your understandi ng of Carolina South Shore
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Construction, Inc.'s involvenent in the upfit of 1818
Augusta Street?

A They are the general contractor.

Q Ckay. So they did nore than just HVAC?

A Yes. Chris was the general contractor so
he handl ed all of the upfit.

Q And what |'m asking about is seats or
flooring or anything else, they did that work --

A Chris built the entire restaurant, fromthe
denolition to us getting the Certificate of
Qccupancy. That includes installing the furniture,
the TV s on the wall, everything.

Q Had you worked with Chris Poi ndexter
bef ore?

A | don't think so.

Q Did AR Foods, Inc. have a witten

contract with Carolina South Shore Construction,

I nc.?

A ' mnot sure.

Q Have you ever seen one?

A " m not sure.

Q And the reason |I'masking is | haven't seen
one.

A Yeah. | don't believe that there was one
but I"mnot sure. | don't recall seeing one.
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1 Q VWhat was the approximate cost of the upfit?
2 A "' m not sure.
3 Q kay. Do you know if any ot her Jersey

41 MKke's stores had utilized the services of Carolina
5| South Shore Construction, Inc. for upfitting?

6 A So | know that Chris has built Jersey

7| Mke's before, but | believe that Chris changed his

8 | conpany nane at sonme point so | don't know the answer
9| to that exact question about Carolina South Shore

10 | Construction, but | know that Chris Poi ndexter was an
11 | approved Jersey M ke's contractor and had built other
12 | | ocati ons.

13 Q kay. And | apologize if |1've asked you

14| this but -- | probably did. D d A R Foods, Inc.

15| have a witten contract with Abri Design Studio,

16 | Inc.?
17 A " m not sure.
18 Q And the same question for Ray G oup

19 | Consulting Engineers, Inc. Do you know?

20 A "' m not sure.

21 Q And what I"'mtrying to get at is, can you
22| tell me how, for instance, Abri Design Studio's plans
23 | would get to Carolina South Shore Construction? Do
24 | they get themfrom A R Foods? Does Carolina South

25 Shore Construction, Inc. --
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A | don't know how they got them
kay.
A Typically an architect would send themto

the City for approval and then, once approval is

done, then they would share themw th the general
contractor. But | don't know how Chris got them from
t hem

Q Ckay. Do you know if what we have marked
as Exhibit 2 are the plans for the Jersey MKke's Sub
Shop that were utilized for the upfit at 1818 Augusta
Street?

A | don't know. | would assune that they are
but this is alot of information so I'mnot really
sure.

| don't know how you got themso -- |I'm
assum ng these are the right ones.

Q Well, they have an AR Foods, Inc. Bates
| abel. If you |ook at the bottomin the m ddl e where
It says AAR FOODS, INC. 000001, that Bates | abel is
not an original -- the nunbering is not original to
t he docunent. Attorneys use those for their
particular clients, put their own Bates nunbers on
them but 1'Il just represent to you that | got these
fromA R Foods' attorneys.

A Then | woul d assune they are the correct
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1| ones.
2 Q Who paid -- did AR Foods pay Carolina

3| South Shore Construction, Inc. directly for its work?

4 A "' m not sure.

3] Q Who woul d know t hat ?

6 A Chris would know who he recei ved the check
7| from

8 Q Ckay. Wuld the owner of AR Foods know,
9| for instance -- | nean, these plans as Exhibit 2 say,
10 | | believe, the project on the right, A R Foods,

11| Inc., and then it has an address of 610 Pettigru

12| Street, Geenville, South Carolina 29601, and then it
13 | has Dave Bockstahl er, a phone nunber and an e-nai

14 | address, boxcpa@e.com Do you see that?

15 A Yes.

16 Q Did -- was M. Bockstahler involved in

17 | coordinating either the transmttal of the plans to
18 | the general contractor or was he involved at all in
19| the upfit process?

20 A | don't renenber.

21 Q kay. Wboul d he have been the one at

22| AR Foods responsible for paying or contracting for
23 | services rendered?

24 A Yes.

25 Q Have you tal ked with hi mabout whether or
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1 not A.R Foods has a witten contract with Caroli na

2| South Shore Construction or Abri Design Studios?

3 A Yes.

4 Q And what has he sai d?

S A | don't renenber our exact conversation but
6| | asked himif he had any contracts, to e-nail them
71 over to us, but | don't recall if he even had any.

8 Q Al right. At sone point a Certificate of

9| Qccupancy was issued for the Jersey Mke's Sub Store

10 | at 1818 Augusta Street.

11 A Correct.

12 Q Tell me about who first encountered or

13 | perceived that there was an HVAC i ssue. Wre you

14 | working there?

15 A So we were having issues with the front

16 | line not cooling properly, it could not get cool, and
17 | the back of the store the air-conditioner kept

18 | freezing up so it was also not cooling. And the

19 | landlord sent their HVAC conpany out a couple of

20| times and they are the ones that said in the back of

21| the store the unit keeps freezing up, we need to | ook
22 | at the ductwork, there could, possibly, be sonething

23| wong with it, because there's nothing wong with the
24| unit, it doesn't make sense that it is continuing to

25| freeze up.
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Q Does A.R Foods, Inc. have a |l ease with the
| andl or d?
A Yes.

Q And under that | ease who is responsible for
mai nt ai ni ng the outdoor units?

A The tenant is responsible for maintaining
the unit.

Q Ckay. Wiy then did the landlord send its
contractor out there?

A So Kathy was the landlord, and any tine we
have work done on the units, we |ike to reach out to
her about it because those were existing units. And
we didn't knowif it was going to need to be repl aced
or not and so, if it was, she would be the one
responsible for replacing it. So we tried to use the
| andl ord' s HVAC conpani es.

Q Ckay. But, in this case, the tenant is
responsi ble for sort of servicing, if necessary, but
not replacenent of the equi pnent?

A Yes.

Q And what I"'mtrying to get at is who paid
for this conpany to cone out and say, hey, we've got
a problem here, naybe we should | ook at the ducts?

A | don't renenber.

Q Did AR Foods pay for that?
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| don't remenber.
Did the I andlord pay for that?
| don't remenber.

You don't know?

> O » O »

| don't renmenber who paid for it.

Q Ckay. Wuld M. Bockstahl er have nore
information in that regard?

A No.

Q Were you working at the store at that tine?

A Yes.

Q So you were the ones interfacing with the
| andl ord and/or the conpany that canme out?

A Yes.

Q Ckay. Let's got through sone of the
| nvoi ces.

(Set of invoices marked Defendant's
Exhi bit Nunber 3 for identification.)

BY MR HARJEHAUSEN:

Q Ckay. |'ve handed you a set of invoices
t hat have a Bates |abel nunber AR FOODS, |INC 26
through A R FOODS, INC. 30. And I'll just ask you,
have you ever seen those before?

A Yes.

Q Ckay. Well, let's start with the first

one, the first page.
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Looking at AR FOODS 26 it says, Bill To
Hot zf am Trusts. It could be Hotzfarn Trust.
Do you see that?

A Yes.

Q Do you know whether it's Hotzfam or
Hot zf ar n?

A Hot zf am

Q Thanks.

And Hot zfam Trust, what is that?

A The group that owned the building at the
tinme.

Q So that's not A R Foods, correct?

A Correct. Hotzfam would be the |andl ord.

Q And this bill for $272.50, that then was
paid by the | andl ord, Hotzfam Trust?

A | don't know who paid the bill.

Q Well, let's talk about what this invoice --

This invoice is dated May 8, 2019. Do you
see that?

A Yes.

Q And the description is, found kitchen unit
energency drain pan full of water and sone ice on
coil. Vacuuned water out of drain pan, vacuuned
drain lines and blew through drain lines to make sure

draining property. Found systema little |ow on
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1| freon, added one and a half pounds R 22. Found

2| t-stat set to 68 degrees, recommended to tenant to
3| not set below 72 degrees, can cause to freeze up.
4| Cooling fine at present tine. Any nore issues,

5| suggest installing fan cycle controller.

6 Do you see all of those -- that

7| description?

8 A Yes.

9 Q Did | read that correctly?

10 A Yes.

11 Q Were you involved in calling out

12 | Professional Heating & Cooling on this occasion?
13 A | don't renmenber.
14 Q Do you know if this invoice applies to the

15| Jersey M ke's Sub Shop at 1818 Augusta Street?

16 A It does.
17 Q How do you know t hat ?
18 A Because Professional Heating & Cooling

19 | would be the conpany that we would call at that

20 | specific Jersey Mke's because that's the conpany
21| that the landlord uses.

22 Q kay. And there's a stanp on here that
23 | says, Paid by -- and then it looks |Iike 9132, and a
24| note belowit, AV Ste 106/ 108.

25 Do you know what that is?
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A | nmean, |'massum ng a stanp that

Prof essional Heating & Cooling put on it when it was

pai d.
Q Ckay.
|'msorry. | don't want you to assume. |f
you know sonething, that's fine, but -- | guess it's

a poor question.

A | mean, | don't know.

Q Do you know who i ssued any check or paynent
or credit card for this balance due of $272.507?

A | do not.

Q So you don't know if it was paid by
A. R Foods or Hotzfam Trusts.

A | do not.

Q And you don't know how it was paid, credit
card or check.

A | do not.

Q Was this the first tinme that the system
froze up after a Certificate of Occupancy was issued?

A | don't know.

Q Do you know anybody el se at A R Foods who
woul d know?

A No.

Q Al right.

Let's | ook at the next one. It's
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1] AR FOODS, INC. 27. And this one has a date of

2| 5-31-2019. Do you see what?

3 A Yes.

4 Q How | ong had Jersey M ke's been open as of

5| May of 20197

6 A Less than a year.

7 Q kay. Wen did it open?

8 A June or July of 2018.

9 Q And what |'mtrying to find out -- and
10 | again, | will represent to you that these invoices

11 | were produced by the plaintiff, A R Foods, Inc.

12 Do you know if there were invoices from
13 | HVAC servicing or repairs prior to May of 2019?

14 A | do not, no.

15 Q Do you know of anybody el se at A R Foods
16 | who woul d know?

17 A No.

18 Q (kay. Let's go back to A.R FOODS 27,

19| which is part of Exhibit 3.

20 And that has a date of May 31, 2019. Do
21 | you see that?

22 A Yes.

23 Q Sothisis alittle less than a year after
24 | when the store opened; is that right?

25 A Correct.
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Q And the descriptionis, 5-31 found kitchen
unit frozen, nelted ice. Chemcally cleaned
condenser coil outside, installed fan pressure
control on outdoor unit. Mde adjustnents. Added
one-half pound R-22. This wll keep kitchen unit
fromfreezing up. Anynore problens, further steps
wi Il need to be taken.

Did | read that correctly?

A Yes.

Q And it | ooks like there was a charge of
$534.66. Do you see that?

A Yes.

Q And the bill was sent to Hotzfam Trusts.
Do you see that?

A | do.

Q And agai n, Hotzfam Trusts, is that the
| andl or d?

A That is the I andl ord.

Q And | see that there is a Paid stanp on
here but do you know who actually paid this bill?

A | do not.

Q Do you know if A R Foods, Inc. paid the
bill?

A | don't know who paid the bill.

Q At |east as of these two visits, did
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1| Professional Heating & Cooling raise any concerns

2 | about ductwork?

3 A "' mnot sure when they brought their

4 | concerns up.

5 Q Ckay. Al right.

6 Let's take a ook at AR FOODS, |NC 28.
71 It has a date of June 17, 20109.

8 Then it | ooks |ike Professional Heating &

9| Cooling cane out for a third tine; is that right?

10 A This is the third invoice you' re show ng

11 | me.

12 Q kay.

13 A It appears to not be the third one, though,

14| in this group based on the date of 6-17. The next

15| one is dated 6-5; so...

16 Q But that's in 2020.
17 A Oh.
18 So yeah, it appears that this would be the

19| third one that you're show ng ne.
20 Q So, | guess, who called Professional

21 | Heating & Cooling out on these occasions?

22 A | don't know.

23 Q Wuld it have been sonmebody from Hotzf am
24| Trusts since that's where the bill was sent to?

25 A It woul d have either been Hotzfam Trusts or
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Q kay. But you don't have a recollection of
calling Professional Heating & Cooling?

A | do not.

Q And | ooking at these first three,

A R FOODS 26, 27 and 28, you don't recall calling
Pr of essi onal Heating & Cooling?

A | don't know who called them

Q Ckay. Looking at A.R FOODS 28, which is
dated June 17, 2019, it looks like a unit had froze
again, correct?

A Correct.

Q It said, found unit frozen, nelted ice. No
nunbers on i ndoor A/C coil and outdoor unit to
determ ne tonnage. After doing sone research, found
out furnace, which had a nodel and serial nunber, has
a maxi num of four-ton drive. Taking door off and
getting nunbers of A/ C evaporated coil determ ned has
a four-ton expansion valve. Qutdoor unit has
four-ton conpressor. This is harder way to determ ne
t onnage, when nodel and serial nunbers are m ssing on
equi pnent. After that, inspected duct system
determ ned return and supply duct undersized. This
creates problens with | ower suction pressures and

| eads to freeze up. Next step is to have ductwork
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1| increased in size to support four-ton system Until
2| this is done, will not be able to determne if any
3| other issues fromrunning on restricted air flow

4| Mst likely will solve issue since fan cycling

5| pressure control that was recently installed.

6 Did | read that correctly.
7 A You di d.
8 Q And it | ooks |like there was a bal ance due

9| of $137.50, correct?

10 A Correct.

11 Q Do you know if A R Foods, Inc. paid this
12| bill?

13 A | don't know.

14 Q Do you know if Hotzfam Trusts paid the

15| bill?

16 A | don't know.

17 Q Do you know the nethod of paynment, credit

18 | card, check or sonme other nmethod?
19 A | don't know.
20 Q Let nme ask you, do you recall or were you

21 | there when Professional Heating & Cooling cane out?

22 A | don't renmenber.
23 Q At any tine while these units were freezing
24 | up, were you involved at all in trying to determ ne,

25| say, the serial nunbers on the units?

EveryWord, Inc. Court Reporting Page: 31 www.EveryWordInc.com





Turner Hill - 30(b)(6) A.R. Foods, Inc.

1 A No.

2 Q Was t here sonebody el se at A R Foods

3| responsible for that?

4 A | don't renenber.

S Q And do you know who cal | ed Prof essi onal

6| Heating & Cooling on this occasion?

7 A | don't.

8 Q Do you know if the serial nunbers were

9| mssing on the equi pnent?

10 A | do not know.

11 Q kay. Do you know if when Abri Design

12 | Studios cane out to do their site inspection they

13 | exam ned these units to determ ne their tonnage?

14 A | don't know.

15 Q Have you ever had any conversations with

16 | anybody at Abri Design Studi os about whether they had
17 | exam ned these units to determ ne their tonnage?

18 A | can't renenber.

19 Q This invoice indicates that the duct system

20 | was inspected, correct? It says after that --

21 A Yes.
22 Q -- inspect duct systenf
23 And then there's | anguage, determnm ned

24 | return and supply duct undersi zed.

25 And is this when it was discovered that the
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1| ductwork was not hooked up to the proper unit?

2 A | believe so. But this was four years ago
3| so I'mnot exactly sure.

4 Q Ckay. Do you know who was hired to, |

5| quess, fix the ductwork in the units?

6 A Wio was hired to fix it when Chris woul dn't

7 fixit?

8 Q Yes.

9 A Yes.

10 Q Who?

11 A Freddi e Fi el di ng.

12 Q kay.

13 A CF Mechanical is their name, or the nane of

14 | the conpany.

15 Q And what |'mtrying to find out is -- stil
16 | looking at AR FOODS 28 which is part of Exhibit

17| 3 -- Professional Heating & Cooling is saying, |ook,
18 | you have a duct problem right? At least in part?
19 A Correct.

20 Q And was Professional Heating & Cooling --
21 | why wasn't Professional Heating & Cooling retained to
22 | work on that since they --

23 A We asked Chris to fix it since he was the
24| contractor that installed it.

25 Q Ckay. And what was Chris' response?
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1 A Once the engi neering conpany cane out and
2| sent over the list of howto fix it, Chris' response
3| was it sounds like an interesting fiXx.

4 Q But he declined?

S A | don't know what he said other than it

6| sounds |like an interesting fix.

7 MR. HARJEHAUSEN. Let's go ahead and mark
8 this.

9 ( HVAC engi neeri ng di agram nar ked
10 Def endant' s Exhi bit Nunber 4 for

11 I dentification.)

12 M5. HARDEN: Can we take a five-mnute
13 break?

14 MR HARJEHAUSEN:. Sure.

15 .- -

16 (Recess in the proceedings.)

17 .- -

18 | BY MR HARJEHAUSEN:
19 Q Al right, M. HIlIl, I've handed you what's

20 | been marked as Exhibit 4 which is three pages, and --

21 A | have a question.
22 Q Yes.
23 A Does it matter that it doesn't have the

24| AR Foods stuff at the botton? M ne doesn't |ike

25| all the other ones did.
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1 Q No. This one nmay have cone fromny client

2 | or anybody el se.

3 A Oh, okay. Cool. Just making sure we're --
4 Q Yeah.
S A -- | didn't have the wong one or

6 | sonet hing.

7 Q That's a fair question. But no, it doesn't
8| matter.

9 A Ckay.

10 Q ' mnot representing that this docunent

11| came from A. R Foods.

12 A Ckay.

13 Q "' mjust asking you, have you ever seen

14 | this docunent before?

15 A | don't know.

16 Q Let ne ask you to take a | ook at Page 3 of
17 | Exhibit 4.

18 Do you have an understanding as to what the

19 | air duct problemwas that was fixed?

20 A Yes.
21 Q Can you tell ne what that is?
22 A | cannot tell you specifically what that is

23 | but what | can say is that the ductwork for a two-ton
24| unit and a four-ton unit were essentially hooked up

25| to the wong units.
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Q kay. So four-ton ductwork was hooked up
to a two-ton unit, and the two-ton ductwork was
hooked up to a four-ton unit?

A Correct.

Q And do you know if this Exhibit 4 is an
engi neering diagramfrom Ray Consulting Goup, Inc.?

A | don't know.

Q Ckay. You said, | think earlier, that you
bel i eved that Ray Consulting Goup, Inc. nade a site
visit.

A | believe that they nade a site visit once
we di scovered the HVAC issues.

Q kay. Did you speak to anybody?

A | don't recall.

Q Ckay. And do you know i f sonebody el se at
A.R Foods interacted with those fol ks?

A | don't know.

Q Did you ever talk to anyone at Ray G oup
Consul ting Engi neers, Inc.?

A " m not sure.

Q O her than an invoice that we | ooked at
from Prof essional Heating & Cooling, how did you cone
to the understanding or how did A R Foods cone to
t he understanding that there was an issue wth

ductwork going to a particular unit?
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1 A | can't renmenber.

2 Q Do you know if what is identified as

3| Exhibit 4, and particularly Page 3 of Exhibit 4,

4|1 is -- do you see at the bottomthere it says

5| HVAC- Proposed Modifications?

6 A Yes.

7 Q Do you know if that HVAC-Proposed

8| Modifications on that page shows a different duct

9| layout than the duct |ayout that was shown in the

10 | original construction docunents marked as Exhibit 27
11 A | don't know.

12 Q When -- do you know i f anyone from Ray

13 | Consul ting Engi neers, Inc. said, oh, yeah, we

14 | reversed it on the plans?

15 A | don't know.

16 Q Do you know if a proposed nodified set of
17 | plans was given to the repair contractor?

18 A "' m not sure.

19 Q So, for instance, ny understanding is that
20 | neither my client, Carolina South Shore Construction,
21 | or Professional Heating & Cooling fixed this issue
22| wth the ducts, correct?

23 A Correct.

24 Q Sonebody else did it, and | think you

25 identified themearlier.
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A CF Mechani cal fixed it.

Q Do you know whet her CF Mechani cal was given
this set of plans for Exhibit 4?

A | don't renenber.

Q Do you know i f CF Mechani cal spoke with
anyone at Ray G oup Consulting Engineers, Inc.?

A | don't know.

Q Wul d anybody at A R Foods have nore
know edge than you regarding that information?

A No.

Q How di d CF Mechani cal know to, essentially,
fix the ductwork?

A They were given a set of plans on how to
fix it.

Q Ckay. But you don't know who gave them
that set of plans?

A | don't renenber.

Q Do you know if it was Abri Design Studios?

A | don't know.

Q Still looking at Page 3 of Exhibit 4, do
you see at the top of the page it has, it |ooks |ike,
outdoor units where it says CU-4 Trane --

A Yes.

Q -- and then it has a five-tons there, and

then, if you ook to the right, it has CU-2 Carrier,
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1| a nunber, and then four tons, and CU-1 Carrier, two

2| tons?
3 A Yes.
4 Q Do you know whet her anyone at A R Foods

5| supplied either the tonnage or the serial nunbers for
6| the units to Abri Design Studio or Ray G oup

7| Consulting Engi neers?

8 A | don't renenber.

9 Q Assum ng that Exhibit 4 was prepared by Ray
10 | Group Consul ti ng Engi neers, do you know how t hey

11 | woul d have gotten that information, the tonnage

12 and/ or the serial nunbers?

13 A | don't know.

14 Q And/ or the make, Trane versus Carrier?
15 A | don't know.

16 Q Ckay. Do you know who paid the bill for

17| CF Mechani cal ?

18 A A. R Foods.

19 Q kay. And why did A R Foods pay the bill
20 | for CF Mechanical when the other bills for

21 | Professional Heating & Cooling were billed to Hotzfam

22 | Trusts?

23 A Can you ask ne that again?
24 Q Sur e.
25 CF Mechanical billed AR Foods, Inc.; is
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that right?

A That is correct.

Q Wiy did those bills go to AR Foods, Inc.
for the ductwork when previous troubl eshooting went
to Hotzfam Trusts?

A Because Professional Heating & Cooling,
that's the conpany that the | andlord works with so
that's the conpany that we were using, but when we
had CF Mechani cal cone out, you know, they don't know
who the landlord is, they just know that we need to
have this fixed, so they would never send the bill to
the I andl ord because they have no invol venent wth
t he | andl ord.

Q Ckay. Was CF Mechanical able to fix the

duct wor k?
A Yes.
Q Did you have any additional problens with

units freezing after that work was done?
Not that | recall.
Was CF Mechanical's work done in 20197

| don't know.

O » O >

Let's go back to Exhibit 3.
If you | ook at Pages 4 and 5, which would
be AR FOODS 29 and 30, it |looks Iike sone repairs

were done in June of 2020; is that right?
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1 A Yes.
2 Q And those repairs were billed to

3| Hotzfam LLC, is that right?

4 A Yes.

S Q Did AR Foods pay for these repairs?

6 A | don't know.

7 Q Do you know if these invoices, A R Foods,

8| INC. 29 and 30, have anything to do with the ductwork
9| issue that we've just discussed that was fixed by CF
10 | Mechani cal ?

11 A | don't know.

12 Q Page -- the |last page, A R FOODS, |INC 30,
13| is dated June 24, 2020. Do you see that?

14 A Yes.

15 Q And it says, installed new Tenpstar split
16 | system installed new energency drain pan & fl oat

17| switch, extended platform property for new air

18 | handl er, used cleanup kit for refrigerant I|ines,

19 | nodified and connected back to original ductwork,

20 | high voltage electrical, started up and verified

21 | operation, unit cooling fine now, this systemwl|

22 | have a standard manufacturer's parts warranty and

23 | one-year |abor warranty.

24 Do you see that?

25 A | do.
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Q Do you know if the installation of this
system has anything to do with fixing the ductwork

t hat was done by CF Mechani cal ?

A | do not know.

Q Have you seen invoices from CF Mechani cal ?
A Yes.

Q Has A. R Foods used CF Mechanical to nake

other repairs at the Jersey Mke's at 1818 Augusta
Street other than fixing the ductwork?
A | don't know.
MR. HARJEHAUSEN: Let's go ahead and mark
this as Exhibit 5.
(Plaintiff's Answers to Carolina
Sout h Shore Construction, Inc.'s Amrended
First Set of Interrogatories marked
Def endant' s Exhi bit Nunmber 5 for
i dentification.)
BY MR HARJEHAUSEN:
Q M. HII, | have handed you what's been
marked as Exhibit 5 which is Plaintiff's Answers to

Def endant Carolina South Shore Construction, Inc.'s
Amended First Set of Interrogatories. Have you ever
seen that docunent before?

A | can't renenber.

Q "Il represent to you that these
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I nterrogatories are typically answered by counsel
wWith input fromthe client, whether it's nmy client
or, in your case, your counsel on behalf of A R
Foods - -

A Ckay.

Q -- but do you know if you or sonebody el se
at A.R Foods supplied the information to respond to
t hese interrogatories?

A | don't know.

Al right. Lets go through these a little
bit. | have sone questions about them
On Page 3 it says, Dave Bockstahler,
M. Bockstahl er, has know edge of the facts and
| ssues regarding the Jersey Mke's HVAC project
perfornmed by the defendant and the resulting damages.
Do you see that?

A | do.

Q Do you know what AR Food, Inc.'s
resul ting damages are?

A | don't.

Q Do you know who el se at A R Foods woul d
know t hat ?

A | don't.

Q Do you know what know edge M. Bockst ahl er

has regarding either the upfit of 1818 Augusta Street
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1| or the repair of the duct issue causing the units to

2| freeze up?

3 A "' m not sure.
4 Q Let's go down to Turner Hill.
S It says Turner Hill, D strict Manager for

6| plaintiff.

7 If M. HIl -- that's you, right?

8 A That is correct.

9 Q Is your job title District Manager?

10 A | don't have a job title.

11 Q Do you have knowl edge -- it says, M. Hill

12 | has know edge of the facts and issues regarding the
13 | Jersey M ke's HVAC project perfornmed by defendants

14 | and the resulting damages.

15 Do you see that?
16 A | do see that.
17 Q Do you know what AR Food's resulting

18 | damages are in this case?

19 A | do not.
20 Q Let's tal k about Keith M kul ka.
21 Have you spoken or has anyone at A R Foods

22 | spoken with M. M kul ka?
23 A | believe that Keith is the one that
24| e-mailed us or e-mailed the changes that needed to be

25 made to correct the issues.
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Q

Who is he affiliated wth?

G oup Consulting Engi neers?

A
Q
made?
A What changes
Q Yes.
A What ever was
recall what all it was.
Q Wl l, do you

He's with Ray

Yeah. Keith is the engineer.

And what changes do you understand were

were made to correct the HVAC?

on Keith's |ist. | don't

know whet her

prepared the Exhibit 4 diagranms to,

Kei th M kul ka

essential ly,

reverse the ductwork to the correct unit?

A

Q
prepared i

A
gave ne.

Q
A

Q

| don't know if Keith created this.

Do you know if Ray G oup Consulting

t?

| don't know who prepared this that you

Exhi bit 47

Correct.

kay. Do you know if Keith M kul ka

prepared a repair plan

or not for

A

whet her or not it's Exhibit 4

t he ductwor k?

| believe that Keith e-mail ed over the

repair plan but | don't know who created the repair

pl an.
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Q Let nme ask you about -- let's go back to
the interrogatories which are, | believe, Exhibit 5.

A Correct.

Q "Il ask you to take a |look at Page 4. In
Paragraph 4 it says, set forth an item zed stat enent
of all damages, exclusive of pain and suffering,
claimng to have been sustai ned by you.

And the response is, discovery is ongoing,
plaintiff reserves the right to supplenent this
response as di scovery progresses subject to and
Wi t hout foregoing, see the invoices produced with
Plaintiff's Response to Defendant's Requests for
Production of Docunents served wherew th.

Do you see that |anguage?

A | do see that.

Q G her than an invoice from CF Mechani cal ,
are you aware of any other danages that are being
claimed by A R Foods, Inc.?

A ' mnot sure.

Q And the reason | ask is we went through
sonme invoices that were billed to Hotzfam Trusts, or
Hot zfam LLC, correct?

A Correct.

Q You don't know if those are anounts that

are being clainmed by A R Foods, Inc., correct?
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1 A "' m not sure.

2 Q O her than, perhaps, an invoice from

3| CF Mechanical or invoices from CF Mechanical to

4 | correct ductwork, what other danages, if any, are
5| being clained by AR Foods, Inc. in this case

6 | against the defendants?

7 A "' m not sure.

8 Q Do you understand this is ny one and only

9] tinme to ask AR Foods questions prior to a trial?

10 A Yes.

11 Q Has A. R Foods paid any attorneys fees?

12 A Li ke. ..

13 Q Rel ated to this lawsuit.

14 A Yes.

15 Q Do you know what the anount of those are?
16 A | do not.

17 Q How do you know that they've paid attorneys
18 | fees?

19 A Because | typed the credit card nunber in

20 | and pressed Pay online.

21 Q And is that a conpany credit card?
22 A Yes.
23 Q Do you know what the amount of the accrued

24 | attorneys fees are at this tinme --

25 A | do not.
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1 Q -- related to this |lawsuit?
2 A | do not.
3 Q My understanding is that A R Foods does

4 | not have any nechani cal experience, correct?

S A That's correct.

6 Q | s anyone at A R Foods going to testify
7| that ny client, Carolina South Shore Construction,
8| Inc., breached sone professional standard of care

9 related to nechanical or HVAC install ati ons?

10 A | don't know.

11 Q You' re not aware of anybody?

12 A Can you ask the question again?

13 Q Yeah. | nean, do you know if anyone on

14 | behalf of A R Foods is going to testify that ny
15| client breached the standard of care applicable to
16 | nmechanical installations?

17 A | don't know the answer to that question.
18 Q Does anybody el se at AR Foods know t he
19 | answer to that question?

20 A No.

21 Q Have you spoken to anyone at CF Mechani cal
22| as to whether or not it is going to offer any

23 | opinions as to whether or not Carolina South Shore
24 | Construction violated any sort of standard of care

25 related to nechanical install ati ons?
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1 A | haven't talked to them about that.
2 Q Let nme ask you this. Can a general
3| contractor rely upon a set of plans given to it by an

4 | engi neer?

S A Can you ask nme that again?
6 Q Sur e.
7 Can a general contractor rely upon a set of

8| plans given to it by an engi neer?

9 A | don't know.

10 Q Al right.

11 MR. HARJEHAUSEN: Let's go ahead and mark
12 this as the next exhibit.

13 (E-mail fromKeith Mkulka to

14 M. H Il dated 7-8-19 marked Defendant's
15 Exhi bit Nunber 6 for identification.)

16 | BY MR HARJEHAUSEN:
17 Q Al right. M. HIIl, have you seen this

18| e-nmail chain before?

19 A Yes.
20 Q Al right. Let's start with Page -- the
21| e-mail chain, Page 12, which is -- it looks like an

22 | e-mail July 2, 2019. And it's from Turner Hill,
23 | which is you, right?
24 A That's correct.

25 Q To Angel Jennings, right?
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A Correct.
Q And then it's copied to Keith M kul ka and

sone ot her fol ks, correct?

A That's correct.

Q Who i s Angel Jennings?

A She was our office adm nistrator.

Q Ckay. And so you were sort of e-mailing

Keith M kulka at Ray G oup and Jam e Hux at Abri
Design Studios; is that right?

A Jam e, Sunita, Paul, yes.

Q kay. Was anybody el se -- was anybody at
Carolina South Shore Construction copied on this
e-mail?

A Not on this specific one that you're
referring to.

| do have a question about this.

Q Yes.

A It appears that there's another e-nail
before here that's not attached. |s there a reason
why ?

Q ' m not sure.

A It said that Angel sent it at 7:11 a.m and

then |I responded at 7:31.
Q ' m not sure.

A Is that inportant, to have the whol e e-nail
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chai n?

Q Your attorney can ask questions if she need
be --

A Ckay.

Q -- but I'mentitled to ask you questions

related to this docunent.

A kay.

Q And if you can't answer, that's fine.
A kay.

Q But I'"mjust trying to confirmthat at

| east as of July 2nd you sent an e-nmail to Angel
Jenni ngs and copi ed sone ot her fol ks, correct?

A Yes. That's correct.

Q And we've been having issues with one of
the units on and off since we opened | ast year. The
unit was already on-site, and the |andl ord has been
sending their AC guy to work on it. He told ne they
never had an issue with the four, he thinks that it's
odd that he kept having issues now. After he did
sone investigating, he cane to the conclusion that it
does not have adequate ductwork for the supply. He
said it is a four-ton unit and wants us to figure it
out if the plans have -- or if the plans have that,
it is asmaller-sized unit.

And then you said, is there a way you all
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can reference the plan to see what size units the
draw ngs say are there and if the duct work is
adequate, correct?

A That's correct.

Q And then it |looks like, ultimately, Keith
M kul ka basi cally asked which unit, and, you know,
you pretty nmuch told himl| don't have a copy of the
pl ans, correct?

A That was ny response.

Q And then later M. M kul ka says, our plans
show AHU-2 serving the front line, it is the four-ton
system 1600 cfm clouded in red in the i mage bel ow

And then you reported back, okay, after
doi ng nore investigation with the drawings, it is
Unit 1 that is freezing up, is Unit 1 listed as a
two-ton or four-ton on the draw ng?

Do you see that?

A | do see that.

Q So you were involved in sort of identifying

the unit that was freezing up and havi ng i ssues,

correct?
A Can you ask nme that one nore tine?
Q Yeah.

You were involved in troubl eshooting which

unit was freezing up and having issues.
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A Based on this e-mail, | would have done
t hat for Keith.

Q kay. And then if you go | ook at Page 7,
at sone point you were attenpting to identify the

nmodel nunbers, correct?

A | need help. W have an issue that is way
above ny head. | do not think |I can confirmthe
nodel nunmbers. | ama sub naker. | do not know

anyt hi ng about HVAC. The guy that is the repairnman
has been on-site and he says the foll ow ng.

Q And there's sone pictures on Page 6 and 5,
4, 3, and then there's an e-nmail on 2. D d you send
t hose pictures to Keith M kul ka?

A Based on this, | believe | sent Keith those
pi ctures.

Q Ckay. And you were attenpting to send
Keith pictures of the manufacturer's |abels, correct,
| i ke nodel and serial nunber?

A Yes.

Q Do you know i f anyone from Ray G oup
Consul ting Engineers did that before preparing plans?

A | do not know.

Q Did you ever ask Keith M kul ka, hey, why
are you asking ne, you guys should have this

I nformati on before you prepared plans?
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A | don't renenber.

Q Do you know i f anyone from Ray G oup
Consul ting Engi neers canme out to actually | ook at
these units after you sent the e-mails, the
phot ogr aphs?

A | believe they did.

Q And then up above it | ooks like Keith
M kul ka on July 8th responded to your e-nmail and
said, we designed the two-ton systemto serve the
back prep area, System #1, purple area, and the
four-ton systemto serve the service |ine system
System #2, green area, as the plans show. It seens
the four-ton unit and two-ton indoor unit | ocations
are reversed.

Do you see that |anguage?

A | do see that.

Q Do you know whet her or not the plans
showed -- the original plans showed the ductwork
reversed for the tonnage?

A | don't know.

Q Do you know if M. M kul ka prepared, again,
that drawing we' ve | ooked at before as Exhibit 4, to
correct the plans?

A | don't know who prepared this draw ng.

Q Do you know if it canme from Ray G oup
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1| Consulting Engineers, Inc.?

2 A | don't know who this came from

3 Q And you don't know who woul d have given a
4| plan to CF Mechani cal ?

3] A " mnot sure.

6 Q kay. Well, |ooking at Page 3 of

7| Exhibit 4, do you see the | anguage where it says,

8| over here to the left, disconnect defuser from AHU 1,
9| reconnect to AHU 2?

10 A | do.

11 Q And then there's other |anguage over here
12 | where it says, disconnect defuser from AH 1,

13 | reconnect to AH 2.

14 A Yes.

15 Q kay. Again, you don't know if this plan

16 | shows a nodification to the original duct |ayout?

17 A | do not know.

18 MR. HARJEHAUSEN. Let's go ahead and mark
19 t his.

20 (Sunmons and Conpl ai nt mar ked

21 Def endant's Exhi bit Nunber 7 for

22 I dentification.)

23 | BY MR HARJEHAUSEN:
24 Q M. Hill, 1'll ask you, have you ever seen

25| Exhibit 7 before?
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A " m not sure.

Q Vell, I'lIl just represent to you that this
was the | egal conplaint initialing the |awsuit which
was filed against ny client, Carolina South Shore
Construction, Inc., Abri Design Studio and Ray G oup
Consul ti ng Engi neers by A R Foods.

Are you the person at A R Foods nost
know edgeabl e about the allegations in this
conpl ai nt?

A | believe so.

Q Is it the position of A R Foods that Abri
Design Studio or Ray Goup Consul ting Engi neers
prepared and provided certain drawings for the upfit
at the -- regarding an HVAC systemto be install ed at
1818 August a?

A Can you say that again?

Q Sur e.

"Il direct your attention to Paragraph 12,

A Page 2. Ckay.
So what's the question?
Q I s that your understanding, that Abri
Desi gn Studi o and Ray G oup Consul ting Engi neers
prepared and provided certain draw ngs regardi ng the

HVAC to be installed at the property?
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1 A Yes.

2 Q It says down bel ow i n Paragraph 20, upon

3| information and belief, Abri Design Systens and Ray

4| Goup Consulting Engineers assert that Carolina South
5| Shore Construction failed to properly install the

6 | HVAC system pursuant to the design and draw ngs.

7 Do you see that |anguage?
8 A | do see that.
9 Q Have you had any conversati ons or has

10 | anyone at A. R Foods had any conversations with Abr
11 | Design Studios or Ray G oup Consulting Engi neers

12 | about that?

13 A | don't know.

14 Q Do you know where that allegation comes

15| fron?

16 A | do not know.

17 Q But you haven't had any conversations wth

18 | anybody at Abri Design Studios or Ray G oup

19 | Consul ting Engi neers that Carolina South Shore

20 | Construction failed to properly install the HVAC
21 | systenf

22 A | don't renmenber.

23 Q Carolina South Shore Construction did not
24 | install the units outside during the upfit of this

25| property; is that right?
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1 A They did not install the existing units.
2| They did install the new unit.

3 Q kay. Do you know if the new unit has

4| anything to do with this ductwork issue?

S A | don't know.

6 Q If you would, |ook at Paragraph 29.

71 AR Foods is contending in this lawsuit or alleging
8| that either Abri Design Studio or Ray G oup

9| Consulting Engineers failed to properly furnish

10 | drawings. |Is that fair? That's an allegation in
11| this case?

12 A Yes.

13 Q Do you have any know edge or information
14 | about the particulars of that allegation?

15 A | do not.

16 Q Do you know if A R Foods' total clained
17 | danmges in this case are | ess than $25, 0007

18 A "' m not sure.

19 Q Wul d anybody el se at A R Foods have

20 | greater know edge?

21 A | don't think so.

22 MR. HARJEHAUSEN. All right. Let's go off
23 t he record.

24 - - -

25 (Of the record.)
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BY MR HARIJEHAUSEN:
Q M. H I, on behalf of A R Foods what did

my client, Carolina South Shore Construction, do

wWr ong?
A | don't know.
Q Do you know how -- the approxinmate cost of

the CF Mechanical bill?

A ' mnot sure.

Q Do you know if there was nore than one
I nvoi ce?

A | don't know.

MR. HARJEHAUSEN. Those are all of the
questions | have. | appreciate your tine.

THE W TNESS: Yes, sSir.

EXAM NATI ON
BY MR NANNEY:
Q H. M nane is Lee Nanney. | got to neet
you earlier today. | represent Abri Design and Ray

G oup Consulting, and I don't think I'mgoing to be
too terribly [ ong here.

A Ckay.

Q Looki ng back at this |ast exhibit, |ooking
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at the --

A Whi ch one?

Q The 7.

A Yes.

Q And I'mjust trying to get in your own
wor ds what the clains are against ny clients. And
when | say ny clients, I'mjust referring to Abri and
Ray Consul ti ng.

A Correct.

Q So you all are claimng that there was
deficient or inaccurate design docunents that were
created by ny clients, correct?

A W are claimng whatever is in this
exhi bi t.

Q Ckay. And from your understanding as a,
you know, |ayperson, too, is that there was sonething
wrong wWith these design docunents that caused the

HVAC probl ens.

A | don't know.
Q And let's read here from-- if you | ook
back from-- if you go to Paragraph 29 of the

Conpl aint, it says that ADS and/or RGCE -- those are
referring to ny clients -- breached its contract in
mul tiple ways including but not limted to -- and the

Subpar agraph A says, failing to properly design the
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HVAC system

And earlier you just said that you all are
claimng whatever's in here, so that is -- | read
that correctly in there, didn't 17?

A Are you asking ne if you read what
Nunmber 29 says?

Q Yes.

A Yes, you read it correctly.

Q kay. Thank you.

And so no one at AR Foods -- | know t hat
you don't have any HVAC stuff, you were tal king about
you make subs and that kind of stuff.

A Correct.
Q And what about -- his nanme is Dave, and

A Dave, correct.

Q Ckay. And | forgot how to pronounce his

A Bockst ahl er.
Q Bockst ahl er.
s he an HVAC guy or |ike a nechanical guy
or anything like --
A He is not.
Q Ckay. |s there anyone else at A R Foods

t hat holds an engineering |icense or an architect
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| i cense?

A There is not.

Q kay. And so have y'all had any |icensed
engi neer provide a nerits affidavit concerning the
all egations in you all's conpl aint?

A ' mnot sure.

Q Ckay. And there wasn't one attached to
this one. | didn't see one.

And in you all's -- if we go back to -- |

forget which exhibit this is -- Exhibit 5, reading

Interrogatory Nunber 5, |list the nanes and
addr esses --

A Hol d on one second.

Q Ch, I"'msorry. | didn't nean to --

A Nunmber 5? Wi ch nunber?

Q Yes. The interrogatory responses. Yes,
you' re | ooking at the right one.

A Sorry.

Q Going to Nunber 5 it says, |list the nanmes
and addresses of any expert w tnesses you propose to
use as a witness at the trial of this case, and it
says that plaintiff has not retained an expert
witness it intends to use at trial at this tine,

Have you all engaged an expert to testify

at trial since you guys submtted these responses?
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A " m not sure.
Q And you just defer to counsel on that one?
But as you're sitting here right now, you
guys -- you're not aware of any expert that's been

retained to testify at trial.

A | don't know.

Q | mean as you're sitting here, |like you --
A | specifically do not, no.

Q Ckay. Ckay.

And, the sane thing, have you had a
| icensed architect provide a nerits affidavit
concerni ng the design deficiencies that you all
conplain of?

A | don't know.

Q kay. And in reviewing this docunent --
let's just go back to the Summmons.

A The sane one?

Q Not the Interrogatories, the one that says
Summons on there.

A Okay. Seven; is that right?

Q Yes. And I'mgoing to |let you just |ook
through it real quick. And can you tell ne if there
is an affidavit attached to this or not?

A | don't know what an affidavit would | ook

like. Wuld it say affidavit at the top?
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Q It would typically say affidavit of so and
so and it would be attached to the Conplaint, not to,
you know, give you | egal advice.

A | don't see an affidavit attached to this.

Q Ckay. So, to the best of your know edge,
you're not aware of any affidavit froma licensed
engineer or a licensed architect verifying what you
all have laid out in this conplaint.

A Not to nmy know edge.

MR. NANNEY: Ckay. Thank you. | believe
that's all of the questions | have. Thank you.

M5. HARDEN: No questions.

THE COURT REPORTER. Do either of you want

a copy fromtoday?

M5. HARDEN: Yes.
THE COURT REPORTER: How about you,

M. Nanney? Wuld you like a copy?

MR. NANNEY: Just an e-trans is fine.
THE COURT REPORTER  Ckay.

(Wtness excused.)

(Deposition was concluded at 11:38 a.m)
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CERTI FI CATE OF REPORTER

|, Mary Posey, Court Reporter and Notary
Public for the State of South Carolina at Large, do
hereby certify:

That the foregoing deposition was taken
before nme on the date and at the tine and | ocati on
stated on Page 1 of this transcript; that the
deponent was duly sworn to testify to the truth, the
whol e truth and nothing but the truth, that the
testinony of the deponent and all objections nmade at
the tinme of the exam nation were recorded
stenographically by ne and were thereafter
transcri bed; that the foregoing deposition as typed
Is a true, accurate and conplete record of the
testinony of the deponent and of all objections nade
at the tine of the examnation to the best of ny
ability.

| further certify that | amneither rel ated
to nor counsel for any party to the cause pendi ng or
interested in the events thereof.

W TNESS MYy HAND, | have hereunto affixed ny
official seal this 18th day of January, 2024 at
Pi ckens County, South Carolina.

Mary F. Posey ()

Court Reporter

Not ary Public

State of South Carolina at Large
My Comm ssion Expires

January 6, 2032
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FW: JMS Greenville, SC, HVAC
__substg1.0_3701000D.msg
FW: JMS Greenville, SC, HVAC

From
Faul Girardeau

To
James Copeland

Recipients
jcopeland@contractdisputeslaw.com

EXHIBIT 2

Paul Girardeau RA
Owrner/Architect
Paul.girardeau@@abri-ds.com
P.O. Box 669504

Marietta Georgia 30066
Cell:  770-635-0200

Fax: B78-623-3182

From: Keith Mikulka <keithm@raygroup net= Sent: Tuesday, September 10, 2013 11:04 AM To: 'Turner Hill' <turnerhilljm@&@gmail.com= Cc: Paul
Girardeal <paul.girardeaud@abri-ds.com=; Rodney Taylor <rtaylor@ JERSEYMIKES. com=; hoxcpa@me.com Subject: JMS Greenville, 5C, HVAC

Turner;

Two issues with the HYAC system at this location were recently brought to our attention. Specifically, the cooling coil in the Prep &rea unit has
repeatedly frozen over and the Serving Line unit is unable to satisfy its load. The design shows a 2 ton system serving the Prep Area and a 4 ton
system serving the Serving Line. The preliminary conclusion was that these systems were swapped (i.e., 2 ton unit serves the Serving Line and the
4 ton unit serves the Prep &rea). | visited the site last month and confirmed this to be the case. Our recommendations for corrective action are
given helow.

Flease note, e puipose or s e was only fo fnvestigate e cause of Ihe speciifc probisins noted above and not 1o perbnn 8 compreiensive
irsppaclion oFf i conslclon nor ke deveiop as-bult drawiings 1oy he instaliialion. Wile soime wnrelaled constiiclion deficishciaes were obsened
amng ) s, and are noled Beiow, Iis emai is not to be inlerpreled 25 2 Thuncl NsET nor are an)y geliciencies Winch are omifted ferein 1o be
sonsidered “approved™ By the Ehgineer of Record.

Original Design (refer to attached sketch #1). The design shows a 2 ton system designated AHU-1 {Carrier 335TAOY0 indoor furnace, CU-1 =
Carrier 248BR324 condensing unit) serving the Prep &rea and a 4 ton system designated aHU-2 (Carrier 365TA110 indoor furmace, ClU-2 = Carrier
24 ABR34E condensing unif) serving the Serving Line. Mofe fvad scime iibemalion Fom e onging! design has been removed Fom s skeloh feg.,
BO00s Qi 1BS, iSCelianeous constiuclion notes, el ) iy orglar ihous o Ihe reported probisins. Flease rergr fo e onginal Consticlion Dociinents
o i Y design.

Site Observations (refer to attached sketch #2): The air devices within the Serving Line area are indeed connected to AHU-1 and the air
devices in the Prep Area are connected to AHU-2. As a result of the installation, the Prep Area unit is likely [ow on aiflow (4 ton unit with air
distribution sized for 2 tons) contributing to the reported coil freezing and the Serving Line does not have adequate cooling (2 ton unit serving 4 ton
[oad). A& few additional areas of concern were also observed:

1. Outside air ducts for AHU-1 and AHU-2 are undersized compared to the design.
2. Mo outside air is provided for AHU-3.

3. Manual balancing dampers could not be located for any supply, return, or outside air branches. These are pecessany ko oW 1oy s)shem
bataneing.





4. Motorized shut-off dampers could not he located for any outside air duct connections. These are reguired Bl Ehergl Code fo miniiniZe stanaby siv
leakage.

3. d-wray fixed supply diffusers were installed at the service line near the hood in liew of adjustable diffusers. This is not recommended as the high
velocity air directed toward the hood may disrupt the hood®s performance. Mofe Mal Bes specic probisin may net Bave oocumed et at fhese

il sers are fRely sigrifeantiy fow on aifow st s Hime.

6. Mo Testing, Adjusting, and Balancing (TAB) report has heen submitted. & proper TAB will ensure that the system is operating as designed. As a

side note, a TAB service performed at the end of construction also would have discovered the issues with AHU-1 and AHU-Z2 allowing for
corrective action to be taken before store operations were significantly impacted.

Proposed Modifications (refer to attached sketch #3): “We recommend the following steps be taken to correct the problems reported by the
owher and note above.

1. Disconnect two supply diffusers at Serving Line from AHU-1 and reconnect to AHU-Z.

2. add one return grille for AHU-2.

3. Provide new outside air ductfouver for AHU-1 and increase the size of the O& connection for AHU-2.

4. Provide outside air for AHU-3.

3. Confirm and, where necessary, provide manual balancing dampers for all supply or return air device connections.

6. Confirm and, where necessary, provide manual balancing damper and motorized shut-off damper for each outside air connection.

7. Provide sectorizing baffles (Titus “SB™) in the necks of the 3 square diffusers located near the hood in order to deflect the supply air away from
the hood.

g. Provide complete Testing, Adjusting, and Balancing for all systems.
Flease et us know if you have any gquestions about our findings or recommendations.

Thanks,
kK.eith
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
COMMON PLEAS

Hon. G.D. Morgan, Master-in-Equity

Case No.: 2023-CP-23-01626

AR FOOAS, INC. ..ottt ettt st eb e Appellant,

Carolina South Shore Construction, INC. ........cccceeviieiiiiiiiiiieeeeee e Respondent.

APPELLANT’S DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL

John T. Crawford, Jr. (S.C. Bar # 69682)
Kathryn L. Harden (S.C. Bar #103217)
Kenison, Dudley & Crawford, LLC

325 West McBee Avenue

Greenville, SC 29601

(864) 242-4899
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Attorneys for Appellant
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Appellant, A.R. Foods, Inc. proposes the following be included in the Record on Appeal:

Summons and Complaint (December 27, 2021)
. Answer of Carolina South Shore Construction, Inc. and Crossclaims Against Arbi Design
Studio, Inc. and Ray Group Consulting Engineers, Inc. (March 16, 2021)
3. Answer of Arbi Design Studio, Inc. and Ray Group Consulting Engineers, Inc. Form 4
Order Damages (April 20, 2022)
4. Carolina South Shore Construction, Inc.’s Motion for Summary Judgement (May 3, 2024)

N —

5. Carolina South Shore Construction, Inc.’s Memo in Support of Motion.

6. Form 4 Granting Motion for Summary Judgement and Denying Plaintiff Allotment of
Time. (August 9, 2024)

7. A.R. Food’s Motion for Reconsideration (August 19, 2024)

8. Order on Motion for Summary Judgement (August 28, 2024

9. A.R.Food’s Amended Motion for Reconsideration (September 9, 2024)

10. Order Denying A.R. Foods Motion for Reconsideration (October 21, 2024)

11. Transcript of Deposition of Turner Hill pp. 1-76 (January 15, 2024)

12. Transcript of Record of Hearing Motion for Summary Judgment pp. 1-25 (August 6, 2024)

I certify that this designation contains no matter which is irrelevant to this appeal.

/s/ Kathryn L. Harden

John T. Crawford, Jr. (S.C. Bar # 69682)
Kathryn L. Harden (S.C. Bar #103217)
Kenison, Dudley & Crawford, LLC

704 East McBee Avenue

Greenville, SC 29601

(864) 242-4899

crawford@conlaw.com
harden@conlaw.com

Attorneys for Appellants

January 23, 2025
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STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
The Honorable G.D. Morgan, Jr.

Circuit Court Case No. 2023-CP-23-01626
Appellate Case No. 2024-001974

A.R. Foods, Inc.,

Appellant,

Carolina South Shore Construction, Inc.
Respondent.

PROOF OF SERVICE

The undersigned does hereby certify that on January 23, 2025, the Initial Brief of Appellant and
Appellant’s Designation of Matter to Be Included in the Record on Appeal was served by email
on all counsel of record as follows. A copy of the sent email is enclosed as Exhibit 1 with this
Proof of Service.





I certify that I have caused the service of the Initial Brief of Appellant and Appellant’s
Designation of Matter to Be Included in the Record on Appeal on counsel of record for all
parties by depositing a copy in the U.S. Mail, postage pre-paid, addressed as follows:

James P. Walsh, SC Bar No.: 15180

John D. Harjehausen, SC Bar No.: 76194

Clarkson, Walsh & Coulter, P.A.

P.O. Box 6722

Greenville SC 29606

(864) 232-4400

jwalsh(@clarksonwalsh.com

jharjehausen@clarksonwalsh.com

Attorney for Respondent, Carolina South Shore Construction, Inc.

Ronald G. Tate, Jr., SC Bar No.: 5475

Gallivan, White & Boyd, P.A.

P.O. Box 10589

Greenville, South Carolina 29603

(864) 271-9580

rtate@gwblawfirm.com

Attorney for Ray Group Consulting Engineers, Inc.
and Abri Design Studio, Inc.

s/ Kathryn L. Harden

John T. Crawford (SC Bar No.: 69682)

Kathryn L. Harden (SC Bar No.: 103217)

KENISON, DUDLEY & CRAWFORD, LLC

325 West McBee Avenue, Suite 301

Greenville, South Carolina 29601

(864) 242-4899

Email: crawford@conlaw.com
harden@conlaw.com

Attorney for Appellant
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EXHIBIT 1

Cara Smith

From: Cara Smith

Sent: Thursday, January 23, 2025 5:02 PM

To: jwalsh@clarksonwalsh.com; John Harjehausen; Ron Tate

Cc: John Crawford; Kathryn Harden; Kelly Nix; Natascha Genc

Subject: AR. Foods, Inc. v. Carolina South Shore Construction, Inc. (Appellate Case No.
2024-001974)

Attachments: Initial Brief of Appellant & Exhibits 1-2.pdf; Designation of Matter - AR Foods.pdf

Dear Counsel:

Attached please find A.R. Food, Inc.’s Initial Brief, Exhibits 1-2, and Designation of Matter to Be Included in the
Record on Appealin the above-referenced matter. We plan on emailing this to Court Administration and filing in
the Court of Appeals shortly.

With kindest regards,

**PLEASE NOTE THAT OUR GREENVILLE OFFICE IS NOW LOCATED AT 325 W. MCBEE AVENUE,
SUITE 301, GREENVILLE, SC 29601.**

Cara Smith

Paralegal

KENISON, DUDLEY & CRAWFORD, LLC
325 W. McBee Avenue, Suite 301
Greenville, SC 29601

Email: smith@conlaw.com
Main: (864) 242-4899
Direct: (864) 501-2421
Website: www.conlaw.com

This email contains information that may be confidential and/or privileged. If you are not the intended recipient, or the employee or
agent authorized to receive for the intended recipient, you may not copy, disclose or use any contents in this email. If you have
received this email in error, please immediately notify the sender at Kenison, Dudley & Crawford, LLC by replying to this email and
delete the original and reply emails. Thank you.
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