McAngus Goudelock

ATTORNEYS AT Law

Reply To

HELEN F. HiSER

Dircect Dial: (843) 576-2930
helen.hiser@mgciaw.com
CHARLESTON

September 26, 2013

Via Hand Delivery

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

1015 Sumter Street

Post Office Box 11629

Columbia, South Carolina 29211

RE:  Antonio Lazaro v. Burris Electric and CompTrust AGC of the Carolinas
Date of Accident: July 6, 2007
WCC File No.: 0710622
Claim No.: S266-07-01390
Our File No.: 20441.08051
Case Tracking No.: 2011-192272

Dear Ms. Kitchings:

Enclosed please find the original and seven (7) copies of Appellants’ Memorandum of Law and
the original and one copy of the Proof of Service in the above-referenced matter. Please file the originals
and return the clocked-in copies via our courier.

If you have any questions, please contact me.

Yours truly,

ston Adams, HI
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' THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE SOUTH CAROLINA TR v
WORKERS’ COMPENSATION COMMISSION &+ TRV

WCC File No. 0710622 Qv ;.

Antonio Lazaro, by and
through his GAL Decidora Lazaro, Employee, .........c.ccocooiiiiniiiiiiie Respondent,

Burriss Electrical, Inc., Employer,

and .
CompTrust AGC of the Carolinas, Carrier, ............cccevenne.ne. e e Appellants.

MEMORANDUM OF LAW

Pursuant to Rules 240 and 267, SCACR, and this Court’s instructions during oral
argument in this appeal on September 11, 2013, Appellants Burriss Electrical, Inc. and
CompTrust AGC of the Carolinas hereby address the two issues raised by this Court:

1. During the pendency of an appeal, what is the proper forum to determine the
existence of a settlement of a workers’ compensation claim?

2. If a settlement is determined to exist, what is the proper forum to enforce it?

The answer to the first question is that, because there are no rﬁaterial facts that can be
legitimately disputed, the issue of whether there is an enforceable settlement agreement.can be
resolved as a matter of law by either this Court or the Workers” Compensation Commission. The

answer to the second question is provided by Section 42-17-70 of the Workers® Compensation



statute, which states that final awards and settlement agreements approved by the Commission
may be filed with the court of common pleas of the county in which the injury occurred for
enforcement purposes.

These questions arose in the instant case as a result of a letter filed by counsel for
Respondent the morning of oral argument, seeking a continuance so that he could file a Motion
to Compel Settlement Agreement. The letter was served on counsel for Appellants at 9:28 a.m.
on September 11, 2013. (Exhibit A) At 5:50 p.m. the previous evening, Respondent had sent
Appellants a letter purporting to accept a settlement offer. (Exhibit B) Appellants’ position is
that there is no binding settlement agreement between the parties. Furthermore, there is no 1)
written settlement agreement, 2) signed by the Claimant, 3) signed by her counsel, 4) signed by
counsel for Appellants, and/or 5) filed with the Commission. Therefore, even if there had been a
“meeting of the minds,” which Appellants dispute,' any settlement alleged by Claimant is not
enforceable.

1. During the pendency of an appeal, what is the proper forum to determine the
existence of a settlement of a workers’ compensation claim?

A. Jurisdiction of the South Carolina Workers® Compensation Commission

The South Carolina Workers’ Compensation Commission possesses jurisdiction to
resolve “[a]ll questions arising under this Title, if not settled by agreement of the parties
interested therein with the apbroval of the Commission ...” S.C. Code Ann. § 42-3-180

(emphasis added). Thus, the scope of the Commission’s exclusive jurisdiction is broad, but

! Under South Carolina law, settlement agreements typically are analyzed under general contract principles. Pee
Dee Stores, Inc. v. Dovle, 381 S.C. 234, 241, 672 S.E.2d 799, 802 (Ct. App. 2009). Even under general contracting
principles, however, there has been no agreement to settle in this case. Every offer to settle extended by Appellants
had been rejected and countered by Respondent so that there was no outstanding offer at the time she attempted to
“accept.” As a result, Respondent’s attempt to accept the offer the night before oral argument was ineffectual and
constituted nothing more than a counter-proposal. Oeland v. Kimbrell's Furn. Co., Inc., 210 S.C. 223, 230, 42 -
S.E.2d 228, 230 (1947) (counter-offer constituted a rejection of the original offer and no contract resulted); Mace
Indus., Inc. v. Paddock Pool Equip., 288 S.C. 65, 68, 339 S.E.2d 527, 529 (Ct. App. 1986) (explaining that a
counterclaim operates as a rejection of an offer).




allows for parties to craft their own settlements so long as they are approved by the Commission,
which has specific statutory authority to consider and approve voluntary settlements. Under
Section 42-9-390, voluntary settlements are permissible “as long as the amount of compensation
and the time and manner of payment are in accordance with the provisions of this title.” S.C.
Code Ann. § 42-9-390.

Because this appeal involves a workers’ compensation claim, the issue of whether an

enforceable settlement agreement has been reached must be determined in light of the

requirements and policies of our workers’ compensation law. Mackey v. Kerr-McGee Chem.
Co., 280 S.C. 265, 267-68, 312 S.E.2d 565, 566 (Ct. App. 1984). Under the Workers’
Compensation Act, settlement agreements must be signed by the parties and filed with the

Commission before they are enforceable. Bilton v. Best Western Royal Motor Lodge, 282 S.C.

634, 640-41, 321 S.E.2d 63, 67-68 (Ct. App. 1984) (explaining that a workers’ compensation
agreement is not reached until there is a writing, signed by the parties and filed with the
Commission). In Mackey, this Court considered whether a workers’ compensation claimant
could unilaterally reject an offer that his attome}" had accepted but which had not been formally
executed and approved by the Commission. This Court held that settlement agreements are not
binding until they have been signed by the parties and approved by the Commission. 280 S. C.
at 268,312 S.E.2d at 567. Section 42-9-390 “requires settlement agreements to be in writi_ng and
filed with the Commission. The requirement that a settlement agreement be committed to
writing necessarily anticipates that the agreement will also be signed by the parties and that it
- will not be binding until they have done s.o.” 280 S. C. at 271, 312 S.E.2d at 568 (emphasis

added).



In cases involving injuries that occurred after- July 1, 2007, and where both parties are
represented by counsel, no Commission approval is needed but the settlement agreement still
must be filed with the Commission. S.C. Code Ann. § 42-9-390. Under the Commission’s
regulations, the parties can agree to settle the claim by signing a Form 16 or Form 16A, or by
“signing an Agreement and Final Release (clincher).” S.C. Code Ann. Reg. § 67-801(A). A
settlement agreement and rélease must include the caption, a statement of the facts at issue, the
date and nature of the alleged injury, the amount of the settlement and the terms of payment, as
well as “[t]he signature of the claimant, his or her attorney, if any, and the attorney for the
employer’s representative.” S.C. Code Ann. Reg. § 67-805(A). Where a claimant is represented
by counsel, as is the case here, the settlement agreement. is approved by the Commission once
signed as prescribed in Section 67-803(A) and filed with the Commission. S.C. Code Ann. Reg.
§ 67-803(B). Once filed with and, where approval by the Commission is required, approved, the
settlement agreement is binding and enforceable. S.C. Code Ann. Ann. § 42-17-70; see also S.C.
Code Ann. Reg. § 67-803(C) (providing that “[a]n approved Agreement and Final Release is
binding”). However, until these steps have occurred, there is no binding settlement agreement.
Bilton, 282 S.C. at 640-41, 321 S.E.2d at 67-68; Mackey, 280 S. C. at 271, 312 S.E.2d at 568.

Even though the Commission has jurisdiction over matters arising under the Act, and

~ serves as the ultimate fact finder, Sharpe v. Case Prod., Inc., 336 S.C. 154, 519 S.E.2d 102

(1999), where the facts are either undisputed or susceptible of only one reasonable conclusion, an

issue may be decided by the court as a matter of law. See, e.g., Kinsey v. Champion Am. Serv.

Ctr., 268 S.C. 177, 181, 232 S.E.2d 720, 722 (1977) (explaining that “[a]lthough the
Commission is the fact finding body, where the evidence gives rise to but one reasonable

inference the question becomes one of law for the courts to decide”); Broughton v. South of the




BLdér, 336 S.C. 488, 498; 520 S.E.2d 634, 639 (Ct. App. 1999) (whére the facts are not in
dispute, factual issues may be decided as a matter of law by the reviewing court). |

Here, there can be né question that there is no enforceable settlement agreement. Mr.
Lazaro’s injury occurred on July 6, 2007. (R. 26). As such, and because Claimant is represented
by counsel, any settlement agreement would have to be in writing, signed by her, her counsel and
Appellants’ counsel, and filed with the Commission in order for it to be enforceable.
Respondent can point to no written settlement agréement, has not and cannot éredibly allege that
Claimant and counsel for both parties have signed a written settlement agreement, and cannot
plausibly argue that any such agreement has been filed with the Comm_ission. In short, because
the none of the necessary steps have been taken, there is no enforceable contract. Because there
are no facts material to this issue that legitimately can be disputed, either the Commission or this
Court can decide the question of whether an enforceable settlement agreement exists between
Appellants and Respéndent as a matter of law.

B. Jurisdiction of the South Carolina Court of Appeals

A timely appeal to this Court pursuant to S.C. Code Ann. § 42-17-60 and Rules 203(b)(6)
and 205, SCACR, divests the Commission of jurisdiction. In particular, Rule 205 provides that,
upon proper service of notice of the appeal upon the lower tribunal and all parties of record, “the
appellate court shall have exclusive jurisdiction over the appeal ...” Rule 205, SCACR.
Pursuant to S.C. Code Ann. § 14-8-10 et seq., this Court’s jurisdiction extends to appeals of final
decisions of the Workers' Compensation Commission. This Court retains jurisdiction until the

matter is remitted to the lower tribunal. See, e.g., Moore v. North Am. Van Lines, 310 S.C. 446,

448, 462 S.E.2d 275, 276 (1995).



Rule 261, SCACR, provides that agreements may be submitted to the Court of Appeals
for consideration. Any such agreement must be in writing and signed by the parties. In
particular, Rule 261(b), provides that, “[i]f a settlement agreement relates to a matter that is
pending before an appellate court, the settlement agreement need not be submitted to the
appellate court unless approval by the appellate court, a lower court or tribunal is required
before the agreement can be effective, or the parties desire to have the agreement approved by
the appellate court.” Rule 261(b), SCACR (emphasis added). Appellants have not located any
published case law interp;eting this provision;> however, a reasonable reading of this rule
authorizes this Court to review a settlement agreement if approval by a lower tribunal, such as
the Commission, is required before the agreement is effective. As noted above, where a claimant
is represented by counsel, the Commission requires workers’ compensation settlement
- agreements to be written, signed by the claimant and counsel for both parties, and submitted to
the Commission. This Court’s Rules require that, at a minimum, a settlement agreement be in
writing and signed by the parties.

Given the fact that Respondent alleges a settlement agreement struck the night before oral
argument, there is no possibility whatsoever that she can prove the existence of an enforceable
settlement agreement. There simply was no time between Respondent’s letter purportedly
accepting the settlement on the evening of September 10, 2013 and oral argument the following —
morning for the parties to not only draft and sign a written agreement but to file it with the
Commission as well. More importantly, Respondent has not alleged that any of these steps have
been taken and has not submitted any writing to this Court signed by both parties. Where there

is only one possible or reasonable conclusion, a remand to the Commission for further fact

? In Theisen v. Theisen, 2009 S.C. Unpub. LEXIS 21, Op. No. 2009-M0-024, (S.C. Sup. Ct. filed June 1, 2009) the
Supreme Court refused to dismiss an appeal in light of a settlement agreement that was filed after the case had been
argued and a draft opinion was circulating,.




finding would futile. See Shealy v. Algernon Blaire, Inc., 250 S.C. 106, 110, 156 S.E.2d 646,

648 (1967). Thus, as Respondent has not even alleged and cannot possibly prove, either before
this Court or the Commission, that the parties drafted, signed and filed a settlement agreement
with the Commission between 5:50 p.m. on September 10, 2013 and 9:28 a.m. on September 11,
2013, this Court can decide ;as a matter of law that no enforceable settlement agreement exists.

In the alternative, if this Court believes additional evidence is necessary to decide this
issue, Section 1-23-380(3) of the APA provides for the admission of additional evidence upon a
showing of materiality and for good cause. Where this Court deems it appropriate, “the court
may order that the additional evidence be taken before the agency upon conditions determined by
the court.” S.C. Code Ann. § 1-23-380(3). Thus, Section 1-23-380(3) allows this Court
flexibility in determining whether and when to allow additional evidence to be considered by the
Commission, and also provides this Court with flexibility in setting conditions for that review.

To the extent this Court believes there is a dispute as to any material facts bearing on this
issue, which Appellants deny, it could order the Commission to consider whatever evidence
Respondent might muster in her attempt to prove the existence of an enforceable settlement
agreement. If this Court takes such an approach, however, it should retain jurisdiction to decide
the merits of the appeal once the Commission determines there is no enforceable settlement
agreement, which is the only possible outcome. Otherwise, both the parties and this Court will
have expended a great deal of time and resources in briefing, arguing, reviewing the Record,
hearing argument and considering the issues raised in this appeal, to no end. Litigants should not

be allowed to drive up the cost of appeals merely by alleging the existence of a purported



settlement agreement the morning of oral argument that requires remand to the Commission,

only to have the same matter and issues appealed, briefed and argued again.’

2. If a settlement is determined to exist, what is the proper forum to enforce it?

B.ecause there is no possibility that this Court or the Commission could conclude that a
settlement agreement exists in this case, the second question becomes functionally moot.
However, because this Court requested briefing on this issue, Appellants respond by directing
this Court to Section 42-17-70, which provides in pertinent part, that “[a]ny party in interest may
file in the court of common pleas of the county in which the injury occurred a certified copy of a
memorandum of agreement approved by the Commission, ... whereupon such court shall render
judgment in accordance therewith and notify the parties. Such judgment shall have the same
effect and all proceedings in relation thereto shall thereafter be the same as though such
judgment had been rendered in a suit duly heard and determined by such court.” S.C. Code Ann.
Ann. § 42-17-70. As Mr. Lazaro was injured in Florence County, South Carolina, (R. 26), any
enforcement action would be filed in the Florence County Court of Common Pleas. However,
since the Commission’s requirements regarding settlement agreements have net been fulfilled

here, there is no settlement to be enforced.

CONCLUSION

Because there are no material facts that legitimately can be disputed by Respondent as to
the existence of a written, signed, filed settlement agreement, this Court can decide this issue as a
matter of law. In the alternative, if this Court believes it necessary or prudent to instruct the

Commission to consider additional evidence, this Court should retain jurisdiction to hear the

3 Note that the parties reached a settlement agre-ement in this case previously, and jointly sought dismissal of the
pending appeal. Later, Respondent pulled out of the settlement at the last minute which prompted Appellants to
move this Court to reinstate their appeal, (Exhibit C), which this Court granted. (Exhibit D).

8



merits of this appeal, as a matter of judicial economy, once the Commission has determined that

this case has not been settled.

September 26, 2013

Respectfully submitted,

McANGUS GOUDELOCK & COURIE LLC

|

We\s(&‘{/rdams, M Y

Meridian 10" Floor

1320 Main Street

PO Box 12519

Columbia, South Carolina 29211-2519
(803) 779-2300

Helen F. Hiser :

735 Johnnie Dodds Blvd., Suite 200

P.O. Box 650007

Mount Pleasant, SC 29465

(843) 576-2900

Attorneys for Appellants Burriss Electrical,

- Employer, and CompTrust AGC of the

Carolina
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Helen Hiser

From: : Kim Hinkle <kim@pfmcdlaw.com>

Sent: ' Wednesday, September 11, 2013 9:28 AM

To: jackduncanlaw@gmail.com; Weston Adams; Helen Hiser; Rocky Hughey
Subject: URGENT - Antonio Lazaro v. Burriss Electrical; Appellate Case No. 2011-192272
Attachments: CCF09112013.pdf

Importance: High

The attached is being sent to you at the request of Preston F. McDaniel.

Kimberley T. Hinkle, Paralegal
to Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Avenue

Columbia, South Carolina 29201

T: 803-771-7211

F: 803-252-0709

5% Please consider the environnient before printing

NOTICE This e mail and any files transmitted with it arc con fideatial and may contain information which is legally privileged or otherwise exempt from disclosure, They arc intended .
solely for the use of the individual or entity to whom this c-mail Is addressed. If you ere not one of the named recipients ar otherwiss have reason to believe that you have received this
message in crror, pleasc immediately nolify the sender cither by telephonc (803-771-721 1) or reply to this o-mail and delete this message immodiately fom your computer. Any others use,

retention, disscmination, forwarding, printing, or copying of this e-mail is strictly prohibited.




McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUL
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing Injured workers
for over 25 years.

Preston F. McDaniel ‘Telephone (803) 771-7211
Justin S. Byars
Matthew Robertson
OF COUNSLL:
Michact johnson, P.C. - Facsimile (803) 252-0709

September 11, 2013

HAND DELIVERED

Honorable Jenny Abbott Kitchings
Clerk of Court

sC Court of Appeals

1015 Sumter Street

Columbia, South Carolina 29211

RE: Antonio Lazaro v. Burxisa Electrical
Appellate Case No. 2011-192272

Dear Mg. Kitchings:

Please advise the Panel that I request permission prior Lo
argument. to argue a Motion for Continuance to allow me the
opportunity Lo file a Motion to Compel a Settlement Agreement in
the above-referenced matter and barring the granting of guch
Motion for this matter to be reset for hearing after notice at a
later date. As I will explain in the Motion, the events that
led to this Motion which occurred even after the Court closed
last night. I have advised Defense Counsel I would be making
the Motion and am hand delivering a copy of this to their
Appellate Counsel this morning.

Respectfully subwmitted,

prtdd [/

Preston F. McDaniel
Attorney for the Respondent

PFM/kth

cc: - John E. Duncan, Esquire
weston Adams, III, Esquire
Helen F. Hiser, Attorney at Law
Landon L.. Hughey, Esquire
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Helen Hiser

From: Kim Hinkle <kim@pfmcdlaw.com>

Sent: Tuesday, September 10, 2013 5:50 PM

To: Rocky Hughey :

Cc: jackduncanlaw@gmail.com; Helen Hiser, Weston Adams
Subject: Antonio Lazaro v. Burriss Electrical, Inc; WCC File No. 0710622
Attachments: CCF09102013_0002.pdf

Importance: High

The attached is being sent to you at the request of Preston F. McDaniel.

Kimberley T. Hinkle, Paralegal
to Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Avenue

Columbia, South Carolina 29201

T: 803-771-7211

F: 803-252-0709

ﬁ Please consider the environment before printing

NOTICE This e-mail and any files trapsmitted with it are confidential and may contain information which is legally privileged o otherwise exempt from disclosure. They are intended
solely for (he use of the individuai or catity to whom this c-tuail is addressed. If you arc not anc of the named recipicats ot otheewise have reason (o believo that you have received this
nmiessage in errox, please immediately notify the sender cither by telephone (803-771-7211) or reply to this c-mail and delete this message immediately from your computer. Any other use,

reteation, dissemination, forwarding, printing, or copying of this o-mail is strictly prohibited.




McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Prondly representing Injured workers
for over 25 years. _
Preston P, McDaniel Telephione (803) 771.7211

Justin 8. Byars
Mauhew Roberison
OF COUNSEL:
Michael Johuson, P.C. ’ Pacsimile (803) 252-0709

September 10, 2013

VIA EMAIL ONLY - lhughey@®mgclaw.com
Landon L. Hughey, Esquire

MCANGUS GOUDELOCK & COURIE, LLC
Post Office Box 12519

Capitol Station

Columbia, SC 29211-2519

RE: Antonio Lazaro v. Burriss Elactrical Inc.
WCC File No.: 0710622

Dear Rocky:

This will confirm my telephone conversation with you thias
afternoon that we are accepting the offer of $375,000.00 made in
your July 12, 2013 letter to settle the indemnity. By copy of
this email, I am notifying your Appellate Counsel, Helen F. Hiser
and Weston Adamsg, IIT, of this communication. I am glad we were
able to get this matter resolved.

Sincerely yours,

Preston F. McDaniel
PFM/kth
ce: John E. Duncan, Esquire (via email only)

Weston Adams, III, Esquire (via email only)
Helen F. Hiser, Attorney {(via email only
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ATTORNEYS AT Law

. Reply To .
©© WESTON ADAMS; It
Dircct Dial: (803) 227-2322
wadams@mpgclaw.com
COLUMBIA

April 18, 2012 _- RWCF EVE

, , " APR 1 g 2012
Via Hand Delivery ' :
The Honorable Jenny Abbott Kitchings - ' R SC COUf l Of Appea{
- Clerk of Court T
South Carolina Court of Appeals
Post Office Box 11629

-Columbia, South Carolina 29211 :

RE:  Antonio Lazaro v. Burris Electuc and CompTrust AGC of the Carolinas
Date of Accident: July 6, 2007
WCC File No.: 0710622
Claim No.: $266-07-01390
Our File No.: 20441.08051
Case Tracking No.: 2011-192272

Dear Ms. Kitchings:
Enclosed please find the original and seven (7) copies of Appellants’ Motion for Recall
. of Remittitur and the original and one copy of the.Proof of Service in the above-referenced -
matter. Please file the originals and return the clocked-in copies via our courier,

Also, enclosed is our firm’s check in the amount of $25 for filing the motion.

"If you have any questions, please contact me.

Youys-truly,-

LI

‘eston Adams,

WATIV/lhs

Enclosuzes

.cC: Preston F. McDamel Esqg.
John E. Duncan, Esquire

COLUMBIA ' CHARLESTON } GREENVILLE ! CHARLOTTE | RALE(GH ! MYRTLEBEACH
: 1320 MAIN STREET, (0™ FLOOR 0 POST OFFICE BOX 12519 [ COLUMBIA, SC29211 0 803-779- 2300 PHONE O 803-748- 0526 Fax
. WAWW MGCLAW,COM




THE STATE-OF SOUTH-CAROLINA: - * -+ —— o me =+ - -

~ T The Court’ oprpedls*‘ o **—_““‘—f' e ——

———— "RECEWE@
APPEAL FROM THE SOUTH CAROLINA ;

WORKERS’ COMPENSATION COMMISSION APR 1 8 2012

SC Court of Appeals .

WCC File No. 0710622

Antonio Lazaro, by and ' .
through his GAL Decidora Lazmo ClAIMAN e.vecevrveerreese s eeise e Respondent,

Burriss Electncal Employer,
and ' .
CompTrust AGC of the Carolinas .....ceoeeeieeiemeeiisisiissneniesnessstossrsreanssesnessasesise Appellants.

PROOF OF SERVICE -

1 cerﬁfy that I have served the Appel]ants Motion for Recall of Remittitur on
Antonio Lazaro, by and through his GAL Decidora Lazaro, by depositing a copy.of it in
the Umted States Mail, postage pxepald addressed to counsel of record:

Preston F. McDaniel, Esquire - John E. Duncan Esquire
The McDaniel Law Firm 137 East Butler Street, Suite 3

1315 Elmwood Avenue Lexington, South Carolina 29072
Columbia, South Carolina 29201 :

 April 13 2012 | &Q&L\Q\@ &6)@1’)

. Laura H. Sabo ,

Paralegal for Weston Adams o

McAngus, Goudelock & Courie LLC

Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street, 10" Floor (29201)
Columbia, South Carolina 29211-2519

(803) 779-2300

Attorneys for Appellan'ts ‘




B e R THE STATE OF SOUTH-CAROLINA - L T
o o : ro— ~~=-Tit The' Counrt of Appeals =777 __j; T e e

APPBAL FROM THE SOUTH CAROLINA 'IHPECE 7V '
K

WORKERS’ COMPENSATION COMMISSION - 4 ‘
| | % 1g, A
: - /
"WCC File No. 0710622 A Coury 0f4 ¢
- D083
S
~ Antonio Lazaro, by and .
through his GAL Decidora Lazaro, Claimant ... eseeseeseresmseiesieninsinnes Respondent
. :

Burriss Electrical, Employer, -
and : . T
Commest AGC of the Carolinas ..........cc.uu! vt ens RN Appellants.

MOTION FOR RECALL OF REMITTITUR

Pursuant to-Rules 240 and 221(b), SCACR, Appellants Burriss Electrical and CompTrust
. AGC of the Carolrnas hereby move this Court to recall the order of remittitur ﬁled on December
19, 2011, Although the parttes had reached a settlement and )omtly requested this Court to
dismiss the appeal, sub‘sequent events have caused the settlement to fall apart.
Upon reaching an agr eed settlement current counsel for’ Clarmant requested that we file a
- motion to have, the _appeal dismissed, so that they would not need 10 ﬁle their Initial Brief and
Designation of Matter. (Ex. A, émail from Kim Cashdollar to Heather S. Cullum dated
November 15, 2011). Desprte knowmg that the Owsald Law Firm, including Billy Oswald and

. Gene Stockholm who had represented Claxmant Lazaro for only two months in 2007, had ﬁled a

lien on the Workers’ Compensation file, Clairmant’s current counsel failed to resolve this issue




pnor to.settling .t the ¢ clalm and urgmg Appellants to seek dlsmlssal “of then -appeal. (See Ex ‘B,

ST NSUTIIVSIPIIPAIE S P SR R

Letter ﬁom Preston McDamel Esq to Gene Stockholm Esq dated June 10 2011 dlscussmg
the hen issue and need for resolution).

Once the appeal was dismissed, the lien issue was raised by the Oswald Law Fim. (Ex.
>C .Letter from Preston McDaniel Esq. to Gene Stockhdlm, ‘Esq., dated January 5, 2012, noting
that the fee dlspute which ‘was really amOng former and current counsel for Claimant and

' Clalmant, needed to be.resolved) (Bx: D, Letter from Landon Hughey, Esq to Preston McDamel
Esq., dated January 11, 2012\n0'ting that the issue needed to be resolved as quickly as poss1ble). :
Altbough current counsel for Claimant advised that they would deposit the settlement proceeds

" into an account and then obtaln a ruliné from the Commission as-to whether the Oswald Firm
was to be paid any attorney’ s fees (Bx. E, Letter from Preston McDamel Esq. to Landon
Hughey, ‘Esq., dated January 19, 2012), Appellants prudently 1ncluded Clmmant $ name as ‘well
as both attorneys names (Preston McDaniel and Billy Oswald) on the settlement checks. (Ex. F,
Seulement Checks made payable to “Decidora Lazaro and Attys Preston McDaniel and Billy
Oswald”) Appellants were c0mpelled to do so because of the lien filed with the Comm1ssxon

Nonetheless asa result of the mclus1on of Bllly Oswald’s name on the settlement checks
Claimant backed out of the settlement agreement. (Ex. G, Letter from Preston McDaniel, Esq. to

: ALandOn Hughey, Esq., dated Ianuary 23, 2012) (Bx. H, Email correSpondence between Landon

- “Rocky™ Hughey, Esq and. John Duncan, Esq dated January . 24 & 30, 2012) Current counsel _
“for Claimant indicated he would “be glad to assist with any paperWork necessary to reinstate the
appeal . ..” (Bx. I, Letter from Preston McDaniel, Esq. to Landon Hughey, Esq., dated January

26, 2012).




pieserve the settlement have failed Therefme Appc]iants respectfully rcquest thls C.ouit to

. recail itsiOrder dismissing and remitting'thjs case, and to set a date .for‘ Claimant to file his Initial .

Briéf and Designation of Matter.

Respectfully S 'tte:"
We\siioJMams hi/ \J k
Helen F. Hiser
McAngus, Goudelock & Courie LLC
Meridian 10" Floor .
1320 Main Street
- 'PO Box 12519
- Columbia, SC 29211-2519 - _
Attorneys for Appellants Burriss Electrical,
" Employer, and CompTrust AGC of the Carolinas
April 18,2012

, : Further attempts ‘to resolve the issue of which ])altICS are enﬁﬂed to attomeys fees and'to -
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et s Fromy T Kim Casfidollar kaimcdiaw@Rotmail.com]
Sent:  Tuesday, November 15, 2011 11:12 AM -

To:-  Heather S, Cullum ' ~ S

Subject:‘RE: Antonlo Lazaro v; Burriss Electrical Inc.; WCC Flle No.07106}22 )

J ) By the way Heather, I just got off the telephone with the Court of Appeals as our Initlal Bilef and-Designation of

_ Matter Is due today. Elizabeth, the clerk handling this file, stated that the “cleanast® way to end thls case is by a
letter from Rocky (as attorney for the APPELLANTS) stating this case is settled with both his signature and also
with Preston's signature for the Respondents concurring, Please let-me know what to do to help as this has to be
sent to the Court today so we do’ not have to go to the trouble with filing our Brief and Designation. T appreciate
all your help in this matter, Please let me know what Rocky says. . - '

.

. Kimberley I..Cashdollar . -
_Legal Assistant

McDaniel Law Firm .
1315 Eimwood Avenue
Columibla, SC 29204
803-771-7211

Subject: RE: Antonlo Lazaro v, Burriss Electrical Inc.; WCC File No. 0710622
- Date: Tue, 15 Nov.2011 11:05:04 -0500 o :

From: HCullum@mgclaw.com -

Ta: kemcdlaw@hotmall.com

Will do

K 4 Localion !

. .HantherS. Gullum
. Paralsgal

. Olioct: 803227 2204
Fox: 803-2.48-0828

1320 Haln 8t

10U Floor

Ootanbla, SC UBA 20201
bt infgivasiow.com

FdroaecsCiihomes

_ . M Q Plegsa conslder the envirummnent
’ % bofore-priniing tiis omsll,

From: Kim Cashdollar [maIlto:kcmcdlaw@hotmall.oom]
Sent: Tuesday, November 15, 2011 11:03 AM

4/12/2012




- == _ - : ST D SO Y Page2 OF3 o
~ To: Heather S. Cul!um- o s -
w—:SUbject: FW: Antonlo Lazaro.x.,Bur_rlss Eleotrlcal Inc,,-WGC~FIIe -No. »07196.2£ T : e e
:.-. :t.‘“—:—'_—, C— Importance. ngh——-— = =ra ;_.;TAA.T % Gr L TR TIUMESATITL LSS T UUATIS TS Al i moalesznoml.nt :
Heather, please make sure Rdcky gets the message below that Prestnn wnll acoept the $ i to settle this

case, Thanksl (Please confirm with meé he got this’ message. )

- Kimberley 1. Cashdollar
Legal Asslstant*

McDaniel Law Firm

1315 Elmwood Avenue
- Columbla, SC 29201

803-771-7211

From: kemedlaw@hotmall.com

To: rhughey@mgclaw.com ‘
. Subject: RE: Antonio Lazaro v. Burrlss Electrical Inc,; WCC Flle No. 0710622
_ Date; Tue, 15 Nov 2011 11:02:12 -0500 ~

Rocky, Preston sard to’ tell you "wc have a deal" If you have any quesnons, please email me back Thank youl

© PS. Please confirm your reoelpt of this emall

. Kimberley 1. Cashdollar -
Legal Assistant

. McDanlel Law Firm - oo . - E R
1315 Elmwood Avenue - : . : ) o S /
Columbia, SC 29201 ’ :
803-771-7211

’ Sub)ect RE: Antonio Lazaro v. Burriss Electrlcal Inc.; Wwcee Flle No, 0710622
" Date: Mon, 14 Nov 2011 15:17:21 -0500 . .
From: rhughey@rmgdaw.com
To: kemedlaw@hotmall.com
CC: HCullum@mgclaw,com

kim:
My people can do $ 1o close the indemnity.

Rocky '

From: Klm Cashdollar [mallto: kcmcdlaw@hotmall com]
Sent! Friday, November 13, 2011 4:26 PM

- 4/12/2012
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e .TYo: Rocky Hughey :
e e __.Subject' Antomo Lazaro vﬂumssElectrlcal Inc: ‘WCC Flle Nc‘r0710622 et

=
[
i
-

>

' Ple_as'é_ see attached ietter, Thank youl ..

Kimberley I.-Cashdollar
Legal Assistant

McDanie! Law Firm
1315 Elmwood Avenue
Columbia, 5C 29201
803-771-7211

4/12/2012
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MADANBELAWFIRM S
ATTORNEYS AND COUNSELORS AT LAW. - - ... "

i 1315 BIMWOOD AVENUE, oo ro s or oo e -

T COLUMBIA, SOUTH CAROLINA 29261

Prohdlyrcpxcsmﬁ.ngh\imedworkers '

. . ] for over 25 yeaxs, : .
Prcg;nl(?). IIJANCSD‘?RM . . e Telephone (808) 7717211
. C K . . . . N . : .
Michael Johnson, P.C. - ) . : . Facsimile (803)252-0769
’ June 10, 2011.. . : .

Gene Stockholm, Esquire
OSWALD IAW FIRM
Post Office Box 4052.

West Columbia, South Carolina 25171-4052

RE: .- ANTONINIO LAZARO v. BURRIS ELECTRIC
WCC FILE NO.-.0710622 - :

.Dedr Gene:

May 18" concerning attorney’s fees in Mr,

attached my letter of October 4, 2007 to Hilly conecexning thisg,
matter wherein I advised him that I would protect any, “cogtsg” -
outlay that you had through that point. I am not going to get )
into evexything that occurred prior to that letter other than to
say that I was contacted by telephone repeatedly, and had Mrs.

on at least two occasions vherein

the fact that she could not obtain her fi
leave the resolution of that issue to Mra
advised then, and as I am advising now, I

any way, shape or form over her Having dif
her file. e

le from Billy. 1 will

. Lazaro and as T

will not be involved in
Eiculty in obtaining

. _-In any event,..subsequent- to that when I received the file and:
while I knov that your letter says that you spend a tremendous
amount of time and also a letter from Billy to me on October 11
also talks about a tremendous amount of time that you spent on
this case, outside of the letters dated October 11% to the '
Commisgion to protect a pProposed or alleged lien and the letter
to the insurance carxrier for the Ssame purpose of that same date
and Billy’s letter to me of that sam

e date, when I received the
- £ile there was only one standard letter to'the Judicial
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o0 odune 10, 2011 7 - R e
: .-Page-2—-of-5

Department at the.Workers’ Compensation Commimgion and some other
documents in reference to their marriage, a’copy of the Fee"
Agreement that she had signed with Billy and some various Limited
medical records in the file. The wedical recoxds that I received
were mainly copies of Billing Statements and a couple of other. °
records but nowhere near what would be expected from the hosgpital .
for a wan with anoxic brain injury. The sum total of those
recoxds was less than 1/4” thick. I will be glad to make them .
"available if you want' to look at them along with the other
documents that- were provided at that time. If there were more -
records- not sent over.and a lot more time apent, you may waht to
. document that. Immediately upon becoming involved in the £ile, 1__
filed a Petition to have Mrs. Lazaro appointed the Guardian ad
Litem for Mr. Lazaro which had not been done and I also took
actions and associated Jack ‘Duncan because of his Spanish o
speaking capabilities to wake Mrs. Lazaro feel more comfortable
o and then Jack and I obtained her appointment as the General
. .Guardian for Mr. Lazaro with the Probate Court, all of which at .
(A . least from the information I received had not been done at the

time that we received the file. Again, I say. that simply to say
 that I was not provided with any tremendous amount of work that
"had been done on the file, ' : :

. However, I will protect any costs, which I have never received
fxom your firm, -ie this watter and as to any claim for any -
attorney’s fees that is a watter for a decision by the
Commission. I will advise Mrs. Lazaro and will present to the
Commission any pesition’ that she wants to take in reference to

. whether or not you are entitled to any attorney’s fees. If ghe
agrees, you are entitled then I will be glad to presment that to -
- the Commission and ask the Commission to set any attorney’s fees
for your fixrm. If not and she contests that. you are entitled to
any attorney’s fees, I will again ask the Commission to determine
whether or not you are entitled to any part of the attorney’s
fees that way be awarded.. Also, I will advise Mra. Lazaro of the
Fee Dispute Resolution program of - the South Carolina Bar so that
thie matter can hopefully be handled as minimally as possible.

T will, of course, abide by any decision made by the Workers’

s v .. .Compensation..Commission concerning -any entitlement” By your firm
to any.attorney’s fees and/or. the Fee Dispute Resolu;iqn Board, of
the South Carolina Bax. Y will also check with Mra. Lazaro and
ask for her opinion as to whether or not she is objectionable to
you being paid any attorxmey’s fees or what attorneys’ fees ghe
feels should be paid to you in this matter.

Finally, based on the position that Billy took initially that
due to the tremendous amount of work that had been performed by -
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. your f£irm, I would recommend aa.a backstop ar as a justificatidn
- for any fee claimed that you do a quantum merit analysis setting
forth the number of .hours worked on th

4 : : e file. I suggest that
i just siwply as’a recommendation.. . Co :

Thanks for contacting me concerning this and if yo_u‘have.
something that I don’t have in'the file, please let me know.

Rlso, to let you know in reference to any potential third-
party case, after obtaining the file Wwe met with Burriss B
officials; we also went over all the investigative reports. and
S photographs; we talked to witnesees at the accident scene and. we _ _
"7 77 reven went over the EMS procedure and based on Jack’'s and my
' analysis,.we were.not able to find any potential third-party

claim. If you were- able to determine anything contrary to that,'.
please let me know, . ;

Finally, at ‘this point, nq attorneys’ fees have been .
requested. We did file a Form 50 to. change.Mr. Lazaro’s status
from temporary total disability to total permanent disability and
requested a partial lump sum for the famil

| ily but we have not and K
will not and do not intend to request any attorne

ys' fees out of
that partidl lump sum award., So at this point, no attgrneys’ )

fees have been paid or are anticipated being paid nor has any
application for attorneys’ fees been made at this point. Unless
I hear from you. further; I will simply wait until such request is
made and at that point I again will make the Commission awarded
of this situation and will seek their direction on how they want

to proceed in’ reference to .the.attorney’s fees that may be due to
anybody involved. ' - . T

I am forwarding a capy of this letter to Landon Hughéy, wy co-
counsel Jack Duncan and to the Commission to put on file my

X position in reference to this lien being claimed by your firm.’

Sincerely yours,

G e wo e w.: ¥reston F..--‘McDaniel‘ e
PFM/kic - - .
"Enclosure |

co: . Landon Hughey, Bsquire
. John E. Duncan, Esquire
Mrs. Decidoxa Lazaro . )
.Ma. Virginia L. Crocker, Judicial Department
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OF COUNSEL: | -

Mlchaei Johnson, P.C.

January 5, 2012

ZVIA FACSIMILE. = 796=1055... ... .. . .. o oon e
Gene -Stockholm, Esquire . .
OSWALD LAW ¥IRM .
Post Office Box 4052
West Columbla, South Carollna 29171 4052

RE; ANTONIO LAZARO V. BURRIS ELEC‘I‘RIC
" WCCUFILE NO.: 0710622 .

Dear Gene :

Tnitially years ago before I was involved when Mrs.

Pacsimile (803) 252:0709

Lazaro

N et koDA'NIEL LAW IRV S
ATTORNEYS AND COUNSELORS AT.LAW
1315 BLMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201
" Proudly lje;)resenﬁng ln-jured workérs :
for qverés years,
Preston I, McDantel Telephone (803} 771-7211 o
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- requested her file and then came to see me,. Billy indicated that
he may claim a lien against any attorney's fees in this matter

attorney’'s fee, Jack Duncan and I after years and an appeal -to
the Court of Appeals have jugt reached.a settlement concerning
compensation and I would apprecidte belng.advised as to whether

.whether or not you. are entitled to any attorney's fees in this
case, Of course, if you are claiming a lien“you will need to

. specifically let us Xnow what the claimed lien is and the basis
‘for the claim.-Again, I know that this was many years ago and so
it’s probably not an issue but I want to make sure on this so we

can be paid for our work over the years on this file. At this.
.point, I am sure that no.lien is being claimed but I would
appreciate a letter to.that effect with a copy to defense
counsel. - - ' ) . :

By copy of thig letter, I am notifying Rocky Hughey who is now
handling this file for the Defendants. so that he ig advised as to
how we will be proceeding and so, that You can copy him on all
correspondence concerning this matter; even though this would be
a matter between Mrs. Lazaro ag the Guardian for Mr. Lazaro, Jack
Duncan, me and your office. . I look forward to hearing. from you .
as soon as possibleé, - i : : : ) -

Sincerely yours,
: - Preston F. McDaniel
PFM/kic . S

cc:  ‘Landon Hﬁghey, Esquire &lhughey@mgclaw.éom) .
: " John E. Duncan, Esquire (johnduncanlaw@gmail,com)' i

... Pagel2 of 2. o O PO S PP S S







" LLH/ca)

Reply To

LAvDoN HUGHBY  °
Direct Dial: (803) 227- 2261
lhughey@mgclaw 00IM
CoLumala

- January 11,2012 °

Preston F. McDamel Esqune
The MeDahniel Law Fitm

1315 Blmwood Avenue
Columbis, South Carolina 29201 -

RE: . Antonlo Lazarov. Burrls Blectric and Comp’I‘mst AGC of the Carohnas
: Date of Accldent: July 6, 2007

WCC File No.: 0710622,

Our File No.: 20441.08051

Clmm No.. 5266-07-01390

Doar Preston:

Ihave recotved sevexal phone calls-from Billy Oswald asserting a lien in the above-referenced
olaim.” Dlease advise the Comunission that we need this lssue addresscd #s quiokly as possible

Obviously, the sooner the better for my. ohents and tho Lazaros.

Plonse let e know if I can be of any assistance. I have copled Mr. Oswald on this letter to.

: _acknowledga notice of his. hen

Very truly yours, -

Léndon Hughey

) e JenmferD thﬂe CompTrust AGC of the Carolinas (vm e-mail)

BillyR Oswald; Bsquire; Oswald Law Fiem -, . e e e e e e

Cowmmia | CiArLestoN 1 Guzauvm.s | CHARLOTTE | RALEOH | MYRTLE BBACH
1320 AN ﬁiezr 10™ rLOOR 0 POST Ofpice Box 12519 O CoLUMEIA, SC29211 0 303-779-2300 PHONE D 803-748-0526 FAX
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— MEDANIEL LAW FIRM

o T L A’I'I‘ORNEYSANDCOUNSELORSATLAW

T L L T T T T 315 ELMWOOD AVENUE L
, : " COLUMBIA, SOUTH CAROLINA 29201

' Pmudly rcpresendng injured wutkcm

: for over 25 ycars, : .
‘Preston P, McDanlol : . . . . " . . Telephone (803) 771.7211
" OF COUNSEILt L. ) .. o

Michael Tolhason, P.C, Focsimlle (803) 2520709 |
: Qanuary'ls, 2012

. VIA EMAIL. - lhughey@mgclaw aonm
Landon Hughey, Esquire

MCANGUS GOUDELOCK & COURIE, IJLC
rost Office Box 12518

Capitol gtation

Columbia, 8C 29211-2519

RE: - Antonlo Lazaxo v. Burriss Electrical Inc.
WCC File No.: 0710622

Dear Rockyf

_5'-"' Pursuant to our convereation yesterday, please f£ind attached a

letter to Billy Oswald again reaffixrming the way I will proceed

~ which is to depogit the settlement proceeds into our’ account and

.. then get a ruling from the Commission ae to whethex ox not Billy
tes entitled to an attorney’s fee in thls matter. . Per our

. discussion, I would appreaiate it if you would let me know as
soon ap the documents are ready and I will pick those up so we
can deposit this into our Trust Account and hopefully get a

brief confaerence bafore Commieaioner Beck tomorrow to resolve
this issue.

X .
eston F. McDaniel

PFM/kic*
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1315 RLMWOOD AVENUE - -
COLU]V[BIA SOUTH CAROL]NA 29201

. Pmudly representing mjuced workers ‘

ATTORNEYS AND COUNSELORS AT LAW

JOVFIPNITTY

. for over 23 yecars, .
Preston B, McDanlel : Telephone (303) 771-7211
QY COUNSELs c .
Michae! Johnson, P,C. . Facstmilp (803) 252-0709
" Januvary 23, o

2012

-

PLEASE CALL ME
UPON RECEIRTI |1

VIA EMAIL - lhughey@mgclaw.com
" Landon Hughey, Esquire

MCANGUS GOUDELOCK &.COURIE, LLC
Post Office Box 12519

Capitol Station

Columbia, 8C 29211 2519

S | RE: Antonio Lazarc v. Burriss Eléctriaal Inc.

VICC File No.: 0710622 .

Dear Rocky :

i First, please £ind’ attached a draft letter I intend to send
once we receive the revised checka.

Next Billy Oswald was removed as Attorney of Record in 2007.
Jack Duncan and I have been Counsel of. Record and have had an
'Attorney Fee Agreement with Mrs., Lazaxo since 2007. Your cllent
is well awaxre of the extremely upsetting situvation for Mrs.
_Lazaro involving Mr, Oswald. I consider your clients’ inclusion
of Mrx, Oswald’as name (I assume without your knowledge) on the
settlement checks to be both outrageous and tortuous inference
with contract, .If I do not receive the new checks by 1- 26-12, I.
will advise my client of her available 1ega1 remedies.

Sincerely yours i

et Wl

Preston F. McDaniel

Snc e




MCDANIELLABZV_FIRM

. ATTORNEYS AND COUNSELORS AT LAW

Proudly represcutmg mjuxcd workers

Y ... 1315 BLMWOOD.AVENUE. . oo ... .,.'__+_M e ,,I‘_H o
e et COLUMBIA; ‘SOUTH CAROLINA29201-"- - :

RIS KL RN SRS Y LR L9

: . for over 25 yeors, |
T Preston B, McDaalcl *- Toleghone (803) 7717211
OF COUNSREL:
Michael Johnson, P.C, . Facsimlle (803)252-0709
2012 '

January 23,

"VIA BMAIL:; kllndler@wcc.sc.gopv. .
Commissioner Gene McCaskill )
" 8C Workers Compensation Commission
.Post Office Box 1715 i
‘ Columbia, South Carolina 29202'
RE: Antonio Lazaro v, Burriss Electrical Inc.
WCC File No.t 0710622

Dear Commissioner McCaskill

" Purguant to tha direetion of Chairman Eeck, I am writing ‘to

you to set a conference/hearing to resolve a dlsputed attorney's
_ fees lien for.Mr. Billy Oswald in the above-referenced matter,
Also attached 1s the Form 61 that I am filing on bahalf of Mr.
Jack Duncan, my co-counsel and I, who have represented Mr,
Lazarco, his wife, .and family since 2007. Back in 2007, Mrs.
liazaro had obtained Mr. Billy Oswald to represent hexr who
représented  her, according -to the Fee Agreement and the records
of the Commisaion, between July of 2007 and September of 2007
" . when she picked up her file and subseguently brought it to me for ..

representation, . At the time that she picked up her file and Mr.
Oswald was removed as Attorney of Record at the Commission, Mr..
Oswald placed on file a letter slmply stating that he claimed a

lien on the workers’ compensation file-and any possible third—
party’ case.

Subsequently after the hearing and an Order in which various
issues were addressed by the Commilssion, during an appeal-of that
Declsion of Commissioner Beck to the 8.C. Court of Appeals and
after Briefs were filed, the parties entered into a resolution of
the compensation iaauas. .21l parties vwere aware of this previous
llen letter being filed and that it would need to be addressed.

Ve have completed all the settlement paperwork which has been
.. submitted to the Commission and we have attached as. set forth
hereinabove our Porm 61 and Order and an itemized statement of

attomey’'s fees

contingency fee
reduced that to

and costa for Mr. Duncan and me.

I would ask you

to note that Mr.

Duncan and I originally entered into a 1/3™
contract with the Lazaro family but we have

18% of the final settlement obtained.

I also

have spuken to Mr. Billy Oswald about his claim for .attorney’s
fees and have set aside the amount of funds that he has stated
that he believes he is entitled to or will accept for his several
monthe representation of Mxs. Lazaro. Mrs. Lazaro disputes his
entitlement ‘to. any funds, .




CommlEgioHeT I Scatt Berk :
“Janbtary 23, B A

S Page":? 'Of ' :

As noted, I have set. aside or will hold back a sufficient
amount of funds to cover. any attorney’s fees claimed by Mr:
_ Qawald that may be awarded. I have included in the ltemized
statement of costs the costs that he advised that he has which I
advised him way back in 2007 I .would protect. . . :

I would. appreciate it if you would consider going ahead and
approving our attorney's fees and costs and having the Commiission
4esue any required approval of. the settlement paperwork so that
we may disburse to Mre:; Lazarxc or set up any Fund that need to be
set up for her. and pay bills that are outstanding. Agailn, as
noted above, -I will hold back the funds necegsary to settle any
disputed entitlement to attorney’s fees and would appreciate it
if you would set a hearing or a conference on this as soon.as
possible to determine the amount, if any, to which Mr. Qgwald ie

. entitled -as attorney's fees in this matter.

Due to this situation, this family has been through a

tremendous amount and I. wonld really appreciate it 1f this matter-

could be resoclved as soon as posgible on their behalf, This has

been and isg a very traumatlc experience for the entire family and

we hope that this nightmare, at least fxom the standpoint of the .
workers! compensation claim, can be ended for this family in the
near future. Mr, Duncan and I 'will appear and will have an
interpreter available at any hearing you decide to hold. By copy
of this letter, I am notifying Mr, Billy Oswald, Mr. Rocky Hughsy
who represents the Defendants, and my co-counsel of this :
communicatbion and of this reguest ‘that this matter be expedited
and heard as soon as poaslible. I look forward to your review of
this regquest under Commigsion Reg. 67-1205 and Supreme Court
Disciplinary Rule, SCRAP Rule 407, Rule 1.5 "“Fees” ‘Subsections
(a, b, e). I assume My, Oswald will produce a copy of any
written modification to his contingency fee coptract since no
offers were made prior to his removal as attorney of record. 1
look forward to appearing before you and as always, T apprecilata
all the courtesies and kindnesses shovwn to me.by your office and
the Commisgsion, ’ : o ‘

Sincerely yours,

Preston F, McDaﬁiel"'
" prM/kic
Enclosure

ce: Landon Hughey, Esquire {1hughey@mgelaw, com)
John E. Duncan, Esquire .{jackduncanlaw@gmail.com)
Billy R, Oswald, Esquire (oswaldlawflrm33€gmail, com)
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"From: h Rc;cky Hh.gh;y
Sent:  Monday, January 30, 2012 5:20 PM
To:  ‘John Duncan’;"Preston McDanlel
Subject: RE: Antonlo Lazaro v Burriss Electric settlement

Jack:

| will call Preston about this fomorrow. 1 would hope we could keep the setller’nentgn the books. All we nesd isa
hearing to address fees, which we wlil need at some polnt-anyway.

Rocky -

From: John Duncan [mallto:johnduncaniaw@gmall.com]
- Sent: Tuesday, January 24,2012 12:13 PM ’

To; Rocky-Hughey; 'Prestan McDaniel ’ :
‘Subject: Antonlo Lazaro v Burriss Electric settlement

Rocky: 1just spoké with Preston who is on the road. As | understand.it, your carmier refuses to take Bllly
Oswald's name off the settlemsnt-check In spiie of mine and Preston's position we would keep the amount
claimed In our trust account untll the Commission decides on his entiiement to a fee. , .

As suéh, Preston and | agree the setllement is off and y'all need to pursué your abpeai. We'll be ﬁlihg a new
Form 80-immadiately for college expenses. Antonio, Jr., has already incurred $25,000 at Spartanburg Methodist
this school year and Oliver will be alténding college In the fall, most ilkely USC Upstate. : .

Jack Duncan - -

437 E. Butler Strest
Lexington, SC 29072
803.951.2388 ’ :
JohnDuincanLaw@gmail.com

W Locallon |
i T kb

Rucky RHughey

" Attomoy

. Mab: 803-770-2500
) Direei: 203.027-2361

Y Pax: BO3-748-D628

Sire aOPRYA IRt 1320 plaln B, ’

1005 Fleow .
Gelumbla, 6G USA 20201
ghop@engasrcom

o M ™ plonso consider tho environment
. % efore printing this amall.
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Preston ¥, Mchrdcl
OF COUNSEL: -
Michiael Johnson, P,.C,

.am returning the settlement ohecks and paperwork to you with

‘and to proceeding with this case. I will be glad to assist with

" the case, let me know that as .well.

. think the world of you pexrsonally and as an attorney and I have
" always enjoyed working with you -and I hope you can understand my
_ frustration over this situation, R .

._ family in the future. Jack is writing Billy and Gene on. this

m'lgokvfgrwq;d”tgvhgaging from you as to which way your carrier
Cyamis Lo prodesd. R U

- === ATTORNEYS AND COUNSELORS AT LAW - S

COLUMBIA, SOUTH CAROLINA 29201

- “Proudly representing injured workers
for uver 25 years, - .
Teleghane {803) 7717211

. . Paesinille (803 2520705
January 26, 2012 .

VIA EMAIL ~ lhughey@mgolaw,com.
AND U.8. MAIL .
Landon Hughey, Esquire ) :
MCBNGUS GOUDELOCK & COURIE,’ LLC
poat Office Box 125189

Capltol Statilon

Columbia, S8C 29211-2518

RE: Antonio-Lazaré v..BurrisshElectrical Inc.
Weo. File No,: 0710622 :

Dgaprocky;

. Per Jack’g.email we havé withdrawnAfrém any Béttlemeﬁt.and f
this letter. I lock forxward to getting your appeal reinstated
any papexvork necesgary to reinstate the appeal or if your
carrier decides to pay the lump sum as ordered to the Lazaro

family (for Gene's/Billy’s. information = out of which Jack and I
were not asking for or awarded a fee) and then proceed on with

Next, I really wish I had had time to call yéu but gince I
didn‘t I wanted to take this opportunity to apologize to you. T

Jack and T intend to get this asituation with Billy Oswald -
gtraightened. out now .80 this ie not an imsue for the Lazaxo

and we will probably request a Hearing to resolve this now, I

. Preston F. McDaniel
PFM/)cC . ' _ _
ce: Jack Duncan, Bequire (via emall)

- Gene Stockholm, Eequire {via email)
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The South Carolina Court of Appeals

A

. Antonio Lazaro, by and through is GAL Decidora
Lazaro, Employee, Respondent,

V.

Burriss Eelctrical, Inc., Employer, and Comptrust AGC
of the Carolinas, Carrier, Appellants.

Appellate Case No. 2011-1 92272,

ORDER

On December 8, 2011, the parties filed a letter, stating they had "reached a

~ settlement agreement regarding all of the issues on appeal" and requesting "that
th{e] appeal be dismissed with prejudice.” This court dismissed and remitted the

case by order filed December 19, 2011, Appellants have now filed a motion to

recall the remittitur, explaining that "subsequent events have caused the settlement

~ to fall apart." Respondent filed a return, and Appellant filed a reply. After careful
consideration, the motion to recall the remittitur is granted and the appeal 1§

FOR THE C

Columbia, South Carolina

cC: .
Preston F. McDaniel

John Earl Duncan : ' . | y Fg LED
Helen Faith Hiser ' Hia :
Stephanie Nicole Lawrence o d ) ZQ/ &Z/f_g’

Landon L. Hughey - | [




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS” COMPENSATION COMMISSION

WCC File No. 0710622

Antonio Lazaro, by and «
through his GAL Decidora Lazaro, Employee, ........c..coccoiiiiiiiiiii, Respondent,

Burriss Electrical, Inc., Employer,
and :
CompTrust AGC of the Carolinas, Carrier, .........cccoccooevveniiiiiiiciicicie e, Appellants.

PROOF OF SERVICE

I certify that I have served the Appellants’ Memorandum of Law on Antonio Lazaro, by
and through his GAL Decidora Lazaro, by depositing a copy of it in the United States Mail,
postage prepaid, addressed to counsel of record:

Preston F. McDaniel, Esquire John E. Duncan, Esquire
The McDaniel Law Firm 137 East Butler Street, Suite 3
1315 Elmwood Avenue Lexington, South Carolina 29072

Columbia, South Carolina 29201

September 26, 2013 | %/QO&QM

Rebekka S. Ridgely d U

Paralegal for Weston Adams, I1I

McAngus, Goudelock & Courie LLC

Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street, 10" Floor (29201)
Columbia, South Carolina 29211-2519

(803) 779-2300

Attorneys for Appellants



Antonio Lazaro, by and

THE STATE OF SOUTH CAROLINA .
In The Court of Appeals

APPEAL FROM THE SOUTH CAROLINA ™
WORKERS’ COMPENSATION COMMISSION ~ f¢ CRTVIm

WCC File No. 0710622

through his GAL Decidora Lazaro, EMpIOYEe, ............covovvevrieiiieireeirecinnes Respondent,

Burriss Electrical, Inc., Employer,

and

CompTrust AGC of the Carolinas, CarTier, .........cccociviiiiiiiiiiiii e Appellants.

PROOF OF SERVICE

[ certify that I have served the Appellants’ Memorandum of Law on Antonio Lazaro, by
and through his GAL Decidora Lazaro, by depositing a copy-of it in the United States Mail,
postage prepaid, addressed to counsel of record:

Preston F. McDaniel, Esquire John E. Duncan, Esquire
The McDaniel Law Firm 137 East Butler Street, Suite 3
1315 Elmwood Avenue Lexington, South Carolina 29072

Columbia, South Carolina 29201

September 26, 2013

W&M

Rebekka S. Rldgely
Paralegal for Weston Adams I
McAngus, Goudelock & Courie LLC
Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street, 10™ Floor (29201)
Columbia, South Carolina 29211-2519 -

( (803) 779-2300

Attorneys for Appellants



