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THE COURT: She's free to go.
All right. The State can call your next witness.
MS. LIVESAY: Thank you, Your Honor. At this time,
the State calls Jana Weaver.
THE CLERK: Please raise your right hand and place
your left hand on the Bible.
JANA WEAVER,
after having been duly sworn, was examined and
testified to as follows:
THE CLERK: Please state your name and spell it for
the Court.
THE WITNESS: Jana Weaver. W-e-a-v-e-r.
DIRECT EXAMINATION
BY MS. LIVESAY:
Q And, Ms. Weaver, where are you currently employed?
A I'm currently out at the Richland County Sheriff's
Department Forensics Laboratory in the Firearm and Tool
Mark Section.
Q Okay. And before you went to Richland County, were

you employed for South Carolina Law Enforcement Division?

A Yes, ma'am, for about eight-and-a-half years.
Q Okay. And what did you do at SLED?
A I was a firearms examiner in the Firearm and Tool

Mark Section there as well.

Q Okay. And if you don't mind, tell these folks what
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that is.

A Firearms identification is a scientific discipline
in which we examine ammunition components and firearms;
try to determine if certain ammunition components were
fired by specific firearms, the same firearm, different
firearms. We do firearm functionality tests. I also did
serial number restorations. And then just examined
firearms to see if there are any issues with the firearm,
if it's requested.

Q And what kind of training have you undergone to do
that kind of testing and analysis?

A I have a Bachelor's of Science degree from Austin
Peay State University. I went through SLED's internal
firearm examiner training program. It was approximately
three years. That included extensive reading, research,
multiple modules that I had to go through, read countless
books. We did thousands of comparisons.

I worked under court-qualified firearms examiners,
watched them work cases and do examinations under them. I
also went to the Bureau of Alcohol, Tobacco, Firearm, and
Explosives, or the ATF's serial number restoration course
in Ammendale, Maryland.

I also went to the ATF's NIBIN or the National
Integrated Ballistics Information Network training as

well. At the end of that training course, we did a
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comprehensive exam with multiple competency tests, like
mock cases, to make sure I was competent to do the work in
the parameters that were needed.

o] And when you look at shell casings or firearms and

you do whatever testing is requested, do you produce a

report?
A Yes.
Q Okay. And before that report goes out, is it peer

reviewed at SLED by some other individual?

A Yes. All of our examinations are 100 percent peer
reviewed prior to being released.

0 Okay. And if, for some reason, there was a
disagreement in the peer review, would that report be
released?

A No. Prior to that report being released, there's
policies in place that we would have to cover to either
come to an agreement, get our lieutenant involved -- the
supervisor -- to where there is an agreement prior to
releasing a report.

Q Okay. So before a report is released, the examiner
and the peer-review person has to be in agreement on the
results?

A Correct. And the peer review is done independently,
so without knowing the primary examiner's results.

o] Okay. And that's to keep kind of quality control?
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A Correct.
Q And have you been qualified as an expert in South
Carolina?
A Yes.
Q How many times?
A 12.
Q And what court?
A Just General Sessions.
o] And what were you qualified as an expert in?
A Firearms identification.

MS. LIVESAY: At this time, the State asks that
Ms. Weaver be qualified as an expert in firearms
identification.

THE COURT: All right, Mr. Bouchette. Any questions
or challenges?

MR. BOUCHETTE: No objection.

THE COURT: Mr. Pinkerton?

MR. PINKERTON: No, Your Honor.

MR. GARDNER: No, Your Honor.

THE COURT: All right. I find this witness to be an
expert in the field of firearm identification.

Ladies and gentlemen, I'll give you some
instructions on expert testimony when I charge you on the
law in the case, but all you need to know at this point in

time is that, typically, witnesses can only testify to
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their personal knowledge as far as what they observed,
what they smelled, what they heard, what they tasted,
things of that nature.

There is an exception for witnesses who are
qualified as experts which means that, in addition to any
personal observation, this witness is allowed to give an
opinion in the field in which she's qualified as an
expert.

All right. You can continue with your direct
examination.

MS. LIVESAY: Thank you, Judge.

BY MS. LIVESAY:
Q Now, did you receive shell casings from the Horry

County Police Department regarding the case we're here

today for?

A Yes, I did.

Q And did you examine those shell casings?

A Yes.

Q Okay. And just so we're all on the same page, when

you look at shell casings, you know, 9mm, five, six,
seven, however many shell casings, in the course of your
examination, can you determine if all the casings were
fired from one gun or more than one gun?

A Yes.

Q Okay. So you can determine, even though they're all
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the same make and model, if they were all fired from one
gun or multiple guns?

A Typically, yes, we can determine if it's one,
multiple, or possibly come up with an inconclusive answer.
Q And, if you don't mind, tell these folks what you
are looking at on the casing to make that determination.
A When a firearm is fired, it leaves impressions or
striations or scratches on certain areas of the cartridge
case and bullet, and those scratches are very microscopic.
SO we use a comparison microscope to compare those
cartridge cases to each other or bullets to each other to
look and see if we see any matching areas. It's a pattern

matching, if you will.

Q So similar to matching up fingerprints?
A This is correct.
Q Okay. And each gun has the ability to make their

own identifying marks on the casing?

A Each gun does have identifiable marks, and that can
come from manufacturing tool marks that are made, that can
come from wear and tear or different defects on the
firearm.

Q Okay. Now, if there was some sort of defect or you
couldn't perform the analysis, would you produce a report
that said that?

A Yes.
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Q Okay. So you would let us know one way or the
other, either I can say or I can't say?
A That is correct, yes.
Q Okay. Now, did you look at the nine shell casings

submitted by Horry County Police Department in this case?
A Nine, you said?
Q I believe so, yes.

MS. LIVESAY: Can she look at her notes, Your Honor,
or the report?

THE COURT: Yes, that would be fine.
A Yes, there were nine.

MS. LIVESAY: Judge, if you don't mind, can she step
down?

THE COURT: Yes.

MS. LIVESAY: Do you want to bring your report with
you, Ms. Weaver, or whatever you need?

THE WITNESS: Yes.
BY MS. LIVESAY:
Q Now, I'm looking at these boxes. Now, they have, of
course, the Horry County number on it. What is that
written in red?
A That is the SLED lab number; SLED item number, which
can be different from an Horry County item number; and my
initials.

Q So that lab number and your initials indicated that
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you opened up the box and examined these shell casings?

A Yes.

Q Okay. And did you look at all the shell casings?

A Yes, I looked at all of these.

Q Okay. And out of all these shell casings, were you

able to determine how many guns were fired?

A Yes, I was.

Q And tell these folks, out of all these shell

casings, how many guns were fired?

A I was able to determine there were three different

firearms fired.

Q Now, I'm looking at -- and you tell me -- I think

I'm going to have to depend on your item number. Where

would that be up here? Right there? Okay. Perfect.
So, if you don't mind, show me -- can you separate

out which bullets were fired by one gun, which were fired

by a second, and which were fired by a third?

A Okay.

Q Thank you.

A (Witness complies.)

Q Okay. So one, two, three, four, five, six 9mms were

fired by the same gun?
A Yes.
Q Okay. And these two long bullets that are 232s; am

I correct?
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A 223s.
o] 223s. Thank you.
They were both fired by the same gun?
A That's correct.
Q And then there was one 9mm that was fired by a third
and separate gun?
A Yes.
Q So a total three guns were fired?
A Correct.
Q Now, do you have any -- was there any doubt -- was
there any confusion that three guns were fired?
A No, ma'am.
Q Okay. So all of these shell casings had identifying
marks on them?
A Yes, they did.
Q Okay. Thank you. If you don't mind, have a seat,
Ms. Weaver.
Now, two of the guns fired were 9mms; correct?
A Yes.
Q Okay. And one of the guns fired was a .223
Remington; is that correct?
A That is correct.
Q And the .223 Remington is a much longer bullet; is

that correct?

A The actual length of the cartridge and cartridge
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case is longer than the 9mm Luger.
Q And I'm going to show these folks real quick. So

this is the -- let me show you first. This is the .223;

correct?

A Yes, ma'am.

Q And this is one of the 9mms; correct?

A Yes.

Q And the .223 is visibly a longer shell casing?
A Yes.

Q Okay. Now, let me make sure this one goes here,

goes here, and these are together.

And, certainly, a 9mm handgun can fire a 9mm bullet;

correct?
A It's designed to fire a 9mm cartridge.
o] So if I buy a 9mm, go in the gun store, they're

going to recommend 9mm bullets; correct?

A That is correct.
o] And can a long gun fire the .223? Is that possible?
A Yes. The .223 Remington caliber is typically found

in your AR-style long guns. There are pistols in that
caliber as well, but they're still a longer receiver.
Q Okay. So, normally, the .223 is going to be a
longer gun?

A Correct.

Q Ms. Weaver, I just wanted to make sure I'm clear.
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There were two different 9mms that were fired; correct?
A That is correct.
o] Okay. And then one that used the .223, which is
traditionally the long gun?
A Correct.
Q Okay.
MS. LIVESAY: No further questions, Your Honor.
THE COURT: All right. Mr. Bouchette,
cross—examination?
MR. BOUCHETTE: Very briefly.
CROSS-EXAMINATION ON BEHALF OF DEFENDANT RANSOM
BY MR. BOUCHETTE:
Q Ms. Weaver, just to make sure, so we have got --
there were two total rounds that would have come from a

rifle; correct?

A Or a -- a rifle or a pistol, but typically, an AR
style.
o] All right. We keep using the phrases "long guns,"

"rifle," but two of the shots that would have been
consistent were being fired from an AR-style rifle; is
that correct?

A Correct, yes.

Q And the other rounds would have come from handguns,
9mm; correct?

A Typically. Again, there are AR styles that are
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chambered for a 9mm Luger.

Q But more typically, it would be from the AR-style 15
-— or, excuse me, the AR-style rifle; correct?

The .223s, yes.

That's right. And there were two of those?

Correct.

No rounds from a .45; correct?

I did not receive any cartridge cases from a .45.

o » ©O P 0O P

All right. And you weren't on the scene, you aren't
here to testify as to where shell casings were located or
anything along those lines?
A That is correct. I was in the lab.
Q Okay. All right. Very good.

MR. BOUCHETTE: No further questions for this
witness, Your Honor.

THE COURT: All right. Mr. Pinkerton?

MR. PINKERTON: Yes, Your Honor, just very briefly.

CROSS-EXAMINATION ON BEHALF OF DEFENDANT MITCHELL

BY MR. PINKERTON:
Q To your knowledge, there was no fingerprints found
on any of the casings?
A I do not know. I didn't even look at a report, if
there was a report for fingerprints.
Q And also, to your knowledge, no DNA was found on any

of the casings?
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A Again, same thing; I just did the firearms
examination.
o] Thank you.

MR. PINKERTON: No further questions, Your Honor.

THE COURT: All right. Mr. Gardner?

MR. GARDNER: No, sir, no questions.

THE COURT: Redirect?

MS. LIVESAY: Just one question.

REDIRECT EXAMINATION

BY MS. LIVESAY:
Q Ms. Weaver, these shell casings, just so I'm clear,
this is the portion that pops out of the gun; correct?
A That is correct.
Q Okay. This is when people bang, bang, you see them
filing out to the right; right?
A That is correct, yes.
o] Okay. And, in fact, what you're looking at is the
tool —-

MR. BOUCHETTE: Objection. Beyond the scope of
cross.

MS. LIVESAY: I'm going somewhere. I promise,
Judge. Give me one more question.

MR. GARDNER: It's still beyond the scope of cross,
Your Honor. We join that objection.

MR. PINKERTON: We too, Your Honor.
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THE COURT: All right. What is it in response to?

MS. LIVESAY: The fingerprints.

THE COURT: All right. 1I'll allow it. Go ahead.
BY MS. LIVESAY:
Q And, in fact, what you're looking at on the casing
is tool markings where the barrel of the gun or the slide
has created scratches, marks, tool markings on the shell
casing while it's ejecting; correct?
A Typically, during the whole cycle of firing. So,
yeah, ejecting is part of that cycle.
Q Okay. So, typically, when the gun is fired and the
shell casing pops out, it's kind of like an explosion that

causes the bullet to go out; correct?

A There's combustion, yes.

Q Okay. So a lot is going on?

A Yes.

Q Would you expect to find a fingerprint on a shell

casing that's already been popped out of the gun?

A That is a little bit beyond my -- what I'm
comfortable speaking on. I don't do fingerprints.

Q Okay. I understand. Let me ask you something: How
long have you been doing ballistics?

A Almost -- almost nine years.

o) Okay. And as part of that, they have ever

incorporated fingerprints in the shell casings?
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A The latent print department takes care of the
fingerprints, so that is all done prior to us getting the
evidence. And it has gone through that process. The
results, I'm not aware of their results.

o] So you don't know if they're really able to obtain
them or not?

A Yes. I don't -—- I can't speak on that.

MS. LIVESAY: No further questions, Your Honor.

THE COURT: All right. You may step down.

MS. LIVESAY: Your Honor, at this time the State
rests.

THE COURT: All right.

MR. BOUCHETTE: No objection to this witness being
released, Your Honor.

MR. PINKERTON: No objection, Your Honor.

MR. GARDNER: No, Your Honor, no objection.

THE COURT: She's free to go. Thank you.

MS. LIVESAY: Thank you, Judge.

THE COURT: All right. Ladies and gentlemen, the
State has rested their case, so now is the time of the
trial where I have to take up some matters of law with the
attorneys. So I'm going to excuse you back to the jury
room for a few minutes.

Do not discuss the case, even among yourselves.

We'll bring you back out in just a second. Thank you very
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verdict for Don Brown is appropriate at this time, and I'd
respectfully ask you to grant that motion.

THE COURT: Likewise, I'm going to deny that motion.
I think there is evidence there that makes it a jury
issue.

All right.

MR. BOUCHETTE: One last thing, Your Honor. I think
I believe we're obligated to renew our prior motions for
the mistrial that we made during the course of this case.
I think there were three total. We don't need to go back
and re-argue them, but I just wanted to make sure the
Court has noted that we are renewing those motions at this
time, that is, the close of the State's case.

THE COURT: All right. Yeah, I'm going to stick by
my prior ruling on all prior motions.

MR. PINKERTON: Your Honor, I would also join in
with that. We renew all prior motions and objections for
Mr. Mitchell.

MR. GARDNER: If that's what's required, we will
protect the record, Your Honor, so we would renew any
motions and stand by whatever ruling you have already
made.

THE COURT: All right. I'm sticking by my prior
rulings. All right?

All right. Anything else? Do you want me to
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arguments because this is not evidence of facts and it's
not a charge on the law. It's just their opinion or
contention as to what they think the facts are and the law
to be applied.

All right. Ms. Livesay?

MS. LIVESAY: Thank you, Your Honor.

CLOSING ARGUMENT ON BEHALF OF THE STATE

MS. LIVESAY: Good afternoon, ladies and gentlemen.
I know you have had a long week, and we are finally at
closing arguments on Thursday afternoon. Now, I want to
go ahead and tell everybody that I am from Tarboro, North
Carolina. Now, why is that important? Because I can't
talk fast and I can't tell a short story. So I want y'all
to bear with me. We have got a lot of evidence to go
over.

And just like Judge Culbertson said, we have got to
look at the evidence, and we have got to figure out what
it tells us. The evidence is what tells us whether or not
Che Ransom, Don Brown, and Travontae Mitchell are guilty.
That's what we have to look at.

Now, what are they charged with? They're charged
with murder and three counts of attempted murder.

Now, why murder? That's an easy one. That's why we
start with murder. Why? Because Jamie Johnson was shot

in the head, and he died on the streets of Horry County.
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That young man laid out there -- you saw him in the
video -- and that young man lost his life on

September 12th of 2020. So that's why they're charged
with murder.

Now, attempted murder. Attempted murder is just
what you would think it is. It is not that someone has
died, but it is someone has acted in a way to attempt to
take the life of another individual.

Now, how did we get to three counts of attempted
murder? Just what you would think. Britney Milam was in
the car, Jacob Hill was in the car, and so was Orlin
Lopez. We are here to tell you shots were fired at that
Tahoe. When you shoot into a car that you know is
occupied by individuals, there is no other conclusion
other than attempted murder.

Now, let me explain it this way: If I walked into a
home, and there were three people in the closet hiding,
and I opened the door, then I shut the door back and I
fired nine shots, is anybody wondering whether or not I
have intent to kill the people in that closet? There can
be no other answer.

Now, Mr. Helms talked to you in opening about the
idea of a team. He talked to you about Tom Brady. He is
not a sports fan; I am a tremendous sports fan. Now, why

was he talking to you about that idea? Because that idea
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of a team is also a legal, recognized, accepted law here
in South Carolina. What is it? It is the hand of one is
the hand of all.

What does that mean? That means if two people or
more than two people join together to commit a crime, they
are all equally guilty, whether you fire the fatal shot or
not. The judge is going to give you the jury
instructions, and he's going to read you "hand of one,
hand of all".

So what does that mean? That means if me and
Mr. Helms get in a car together and I'm driving and he's
got a gun and we ride —- I creep by Lacy Miller's house,
I'm riding slow, and Mr. Helms --

MR. GARDNER: Objection. Your Honor, I have an
objection.

THE COURT: Hold for a second.

What's your objection?

MR. BOUCHETTE: May I approach?

BENCH CONFERENCE

(The following bench conference was held outside the
hearing of the jury and others:)

MR. BOUCHETTE: Okay. So Ms. Livesay is showing on
one of the boards, there's a written-out statement of
"hand of one, hand of all," at least according to her.

Under it, it has some kind of example that's written




520

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CLOSING ARGUMENT ON BEHALF OF THE STATE

717

out that's indicative of applying the law to an example
that's being shown on the board that seems to be an
incorrect way to have written jury charges sent to the
jury. We don't send the jury charges back, Your Honor.

THE COURT: I'm going to overrule it. 1I'll allow
it.

MR. BOUCHETTE: Okay. Very good.

(Open court resumes as follows:)

THE COURT: All right. Overruled.

MS. LIVESAY: Now, before I was interrupted, we left
off at the hand of one is the hand of all. What does that
mean? That means, when I'm driving, creeping by, and
Chris rolls down the window and fires nine shots, we are
both equally guilty. I am just as guilty as the driver,
as Chris is as the one pulling the trigger. Why? Because
it takes both of us to accomplish the goal. So the hand
of one is the hand of all.

Now, right from the jury instructions, Judge
Culbertson is going to tell you if they are acting
together, if they are assisting each other in committing
the offense, then the act of one is the act of all.

So the question now is, are these six codefendants,
particularly the three on trial, are they acting together
and are they assisting each other in committing the

offense? That is the question. Because if we find that
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they are, then there can be no other answer than they are
all equally guilty.

I remember one time when Tom Brady lost the Super
Bowl. His wife was walking out of the stadium and, of
course, everybody, the media is all on him, you know,
"Your husband lost." And she fired back and she said, "He
can't throw and catch the ball."

That's why this exists, because it takes everyone
acting together to accomplish ultimately the crime that
occurred.

Now, were they acting together? Were they assisting
each other? Let me tell you something, folks.

September 12th, 2020, was Saturday night. Now, let's
figure out, were the six of them all gathered up on
Saturday night? Had they already gathered up? They
weren't at the movies with their girlfriend, they weren't
over in Myrtle Beach going out to eat. Were the six of
them all gathered up right here in Conway? I'm going to
tell you they were.

The time is 9 -- of course the date is 9/12, and
it's 18:27. So we're looking, 6:27.

(Video plays.)

MS. LIVESAY: Can you hit me just a little forward?

Here's the car of course. Saturday night. Still

light outside. See this man walk over? De'Shon Samuel
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tells you he's in the car here. Lo and behold, look who
else is walking over. One, two, three, four. Tronahz
Whittington is over here; he's the young man in the shorts
with no shirt.

In a split minute, you're going to see Shamontae
Graham walk over from the white car. Saturday night,
6:30.

Is there a question that they're all together?

There is no question. All these young men at this time
have already gathered together.

This is Mikkie McLeod. They all walk up together
and talk to De'Shon. They all walk off together and talk
to De'Shon. Already together on Saturday night, walking
up, walking back.

Here's Shamontae. He's running a little late. He's
going to walk up to the car as well and walk back.

Now, what are they doing? We know what they're
doing. It's Saturday night and they're borrowing
De'Shon's car.

Now, you're going to hear testimony, "Well, Tronahz
was the one that said 'Can I borrower your car?'" Well,
look, folks, six people, when somebody borrows your car, a
group, all six of them aren't saying, "Can I borrow your
car?" But there is no doubt all of them walked up to the

car, all of them walked away from the car. It is clear
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all of them had a common interest in using this car.

Then you see them walking across the street.

Can you fast forward a little to show the car
leaving?

Now, lo and behold, once they talk to De'Shon, they
all walk over here, and lo and behold, a car pulls right
out and goes over in that direction.

(Video plays.)

Then he gets out a few minutes later. He's heading
right over to where the six codefendants are. So they
already are together. They're already meeting with the
owner of the car. They're already -- there's a plan here
when they're all getting in the car.

Now, what does the evidence show as to where the car
is next? Where do we see the car next? And I'm going to
tell you something, don't just pay attention to where the
car is. Pay attention to how quick the car is in that
area.

EME Apartments, folks -- I know this area. I used
to live in that section of Conway. So State's
Evidence 16, this is EME Apartments. Right here in
Conway. Some of you may know where it is. Some of you
may not, but it's on this part of Conway.

Now, the car leaves out. We just saw the video —-

around 6:30. Okay? They haven't even gotten in the car.
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That's just showing us that they have talked to De'Shon
and the car has left. 6:30.

Now, this is EME Apartments. Now, where is Wayside?
Wayside is all the way from this part of Conway -- and if
y'all need a reference point. So right here is 701. I
don't know how many people are familiar with Conway, but
this is 701 here. So they're all the way from this part
of town to Wayside Road, all the way across Conway. They
leave at 6:30.

(Video play.)

Can you hit me? 1911. 7:11. 7:11. The Tahoe is
right here. Okay? Horry County is one of the biggest
counties east of the Mississippi. Look how many roads are
just on this map for a portion of Conway. Jamie Johnson,
the victim, is on Wayside Drive, which is a back road.

Now, it's now 7:11. The windows are down. And
look, he's already behind him. Already behind him. They
leave, they borrow the car around 6:30. By 7:11 now —-
not even 45 minutes later, they are across town, and they
are behind Jamie Johnson.

Now, do they know Jamie Johnson? They do. How do
you know? Because Che Ransom gave a statement saying, "I
saw him on Snapchat and he had weed and money."

Also don't forget, Shamontae Graham and Mikkie

McLeod testified that everybody had a gun when they got in
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the car. All six of them are in the car armed and behind
the victim within 45 minutes.

That is a plan.

Now, Investigator Drew Edwards testified that Che
told him there wasn't a plan until in the car. Maybe
that's when the plan got more solid, but the evidence
shows, if you can make it behind the victim within 45
minutes, everybody's in the car, everybody's armed, that
ain't happenstance. There's a plan.

Now, Che says the plan developed. He told Drew
Edwards -- you can listen to any of his testimony that you
want to -- that the plan came up while they were in the
car. Let me tell you something, folks, maybe there's some
truth that it got solid in the car, but regardless, there
was a plan. Shamontae told you it was a plan. Che Ransom
told you it was a plan.

And the plan, they told you, was robbery. They told
you they were going to rob him. That's what Che says.
That's what Shamontae says. That's what the evidence of
them stalking behind him says, with four guns in the car.

Now, one camera —-- you hardly ever get this, but now
everybody's got a Ring camera. Past the first 7:11.

Okay? Now we're down closer to D Street at 7:13, I
believe. Here it is right here. 19:13. So two minutes

later, he's our victim.




526

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CLOSING ARGUMENT ON BEHALF OF THE STATE

723

(Video play.)

Right in behind him. Right in behind him. This is
on video. Right in behind him, trying to figure out when
that opportunity is going to come.

Now, the evidence shows response to the scene was
around 7:19. The 911 call was at 7:16. Okay? So what
does that mean? It means we just watched the victim drive
by at 7:13. Okay? Less than three minutes later -- less
than three minutes later, they have gunned down Jamie
Johnson. That young man has lost his life. They have
already fired at least nine shots into his car. Wrap your
mind around, when we just saw that car -- the defendants'
car behind the victim's car, it was three minutes later.
That quick. And that young man was killed. They had
already jumped out of the car and fired nine bullets.
Three minutes, folks. Not a very long time.

That tells you there was a plan. That tells you
there was a plan.

Now, what happens? What happens at 7:16 for 911 to
be called? Shamontae told you, Jacob Hill told you,
Britney Milam told you, Orlin told you, and Mikkie McLeod.
Now, who are those people? Those are three people from
the victim's car and two people from the defendants' car.
And they all said the same thing. One boy jumped out of

the front -- before that even happens, though, let me back
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up.

Their car passes the victim's car and cuts him off.
Let me tell you, that is acting together. That is
assisting. Don Brown is assisting when he trapped the
victim. Make no bones about it. Whether he got out of
the car or whether he had a gun, he actively assisted when
he trapped the victim, and the victim could not get away.

You can't rob somebody until you trap them. They
can get away. This -- Don Brown was instrumental. He was
the one that pulled right in front of him. Jamie was shot
moving the car, trying to get away, trying to back up. He
couldn't go forward and back, and he was shot in the back
of the head.

So whether Don Brown got out, the question of
whether or not he was assisting is clear. He trapped and
blocked those people off.

I don't know if any of you watched "The Godfather,"
but it's almost something out of a gangster movie. In
"The Godfather," one of the characters gets —-

MR. GARDNER: Objection to reference to gangster and
anything about gangster movies, Your Honor.

THE COURT: Overruled.

Go ahead.

MS. LIVESAY: Thank you, Judge.

Now, before I was interrupted, in that movie, one of
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the characters get trapped off. Three guys jump out of
the car and kill Sonny. Now, is anybody wondering if the
guy that trapped him off was an active participant?

If T try to get out of here and Lacy's got a gun and
Chris steps in front of me so I can't get away and she
kills me, he is actively assisting her.

And I cannot fathom what it felt like when he was at
the stop sign and that car pulled in front of him. And
you can't get away. And you're unarmed. And people get
out of the car. Specifically at least three fire. And
you're trapped, and they are just peppering your car.
[Snapping fingers.] I cannot fathom what that must feel
like. 1It's like being trapped in a box. You're in this
car. You can't get out because all these people are
shooting [snapping fingers]. You can't get out and run.
There's nowhere to go. There's no way to get away and
there's no way to defend yourself. I cannot imagine. I
can only think it feels almost like drowning. There's
nothing -- there's no flotation, there's no saviour,
there's no way to get away or defend yourself.

So Don Brown, rest your mind at ease, when he
trapped them, that was assistance. Not just any
assistance, but that was a big part of it.

And you say, "Well, how do you know?" Because

nobody got out of the car and did anything -- we saw it.
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They were riding right along on Wayside Drive. Nobody did
anything until Don trapped the car off. Nobody was firing
at him on Wayside Drive. They weren't firing at 7:11.
They weren't firing two minutes later. No, they weren't
doing that. They weren't because the guns weren't [sic]
loaded; right? The guns were [sic] loaded. Nobody did
anything until Don had them trapped and they could not get
away .

If they pulled those guns out on Wayside Drive and
fired, they could have sped off. Nobody did anything
until they were trapped.

Now, who else was assisting? Who else was acting
together? Well, we know Che Ransom. Detective Edwards
told you -- I sat down and talked with him, and when I
talked to him at first he said, "I don't know anything."
And then his mama went in there and talked to him. And
then I talked to him again. What did he say? "I was in
the car. I got out. I tried to fire my gun. It jammed.
I unjammed it, and I popped two while we were leaving.

But I got in there and I unjammed it, and then I popped
two off."

Now, Mr. Bouchette is going to argue that, because
the two were fired in the air, that he was not assisting,
that he was not acting together. Okay?

First of all, when the gun jammed -- okay? -- and he
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got back in the car, that was game time decision time.
Stay in the car. Keep right there in the car. The gun
had jammed. Things happen for a reason. Maybe this ain't
the time for you. But he got in there, unjammed the gun,
and fired off two shots.

Now, did he fire them up in the air? That's what he
says. Does it make him less guilty? Absolutely not.

Why?

How do I tell you that he is assisting each other?
Here's how. When you watch movies or somebody robs a bank
and they walk in, what is the first thing they do? Pow,
pow, get on the ground. And people do it. People do it.

I'm telling you, if Chris pulled his gun out and
fired up in the air twice, everybody in here would be down
on the ground.

So he was assisting. He was playing a part. When
he fired up twice, that's it. Everybody's head's down.
The victims told you, "We didn't pick our head up until
the gunshot stopped." Did it work? You better believe it
worked. Nobody got a license plate. Right? Nobody out
there -- even Peter Garland -- you see him on the video --
got a description. You know why? Because people hear
gunshots; they go down.

So he was doing his part in keeping everybody's head

down. Nobody got a license plate. Nobody got an active




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CLOSING ARGUMENT ON BEHALF OF THE STATE 531

728

description of who was in the car. You know why? Because
nobody picked their head up to move until after those
gunshots stopped.

And did it work? It did work. Nobody got a license
plate. Nobody got any defendant -- kind of descriptions
of everybody in the car. It worked, just like when
somebody walks in a bank and shoots up twice. You're
still keeping these people trapped. Nobody is doing
anything until the gun stops. So he was actively
participating.

Now, Travontae Mitchell, he's the last one. What
did he do? What was his role? He had a gun. He had a
gun. His brother said he had a gun. He didn't want to
say it. He was in here, his mama was in here, his brother
was in here, but lo and behold, he had to come off and
say, yeah, he did have a gun. He did have a gun.

And -- and he had to tell you ol' boy hoped out, got
out the car, and then got back in.

Let me tell you something: He got out for a reason.
He got out for a reason. He either fired and Mikkie
McLeod is telling you the absolute truth that it was
Tronahz Whittington, that it was Che Ransom, and that it
was Travontae, or he was getting out to be a lookout.

But you got people trapped in a Tahoe, you have got

three of your friends filing out of car, and you just file
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out for no reason? No. You had a gun. You popped out
with a purpose. And Travontae Mitchell, I submit to you,
fired.

Now, they want to -- the defense wants to tell you
only a couple of shots were fired. Only a couple of shots
were fired. One, two, three, four, five, six, seven,
eight, nine. More than a couple of shots were fired.

If you are looking for specific intent, if you are
looking for malice when you kill somebody, if you are
looking at attempted murder, this is what it looks like.
There was not a hole in any of those mobile homes. There
wasn't a hole in any of the houses out there. All the
holes were in the Tahoe. One place: where all the victims
were.

They were not sprayed wide all over the place. They
were not. When you look at the video, there's a house
right here, a house behind this. 1It's a residential area.
They were not just out widely spraying bullets here and up
in the air and everywhere. No, that's not true. The
evidence -- it cannot be true. The evidence is all the
holes are in the victim's Tahoe.

If I came in here and told you that somebody walked
in that house, that closet we talked about before, there's
three or four people in there, and I shut the door and I

pow, pow, pow in the closet, and those are the only holes
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in the house, is anybody wondering if I have specific
intent or if I have malice to kill the people in the
closet? Nobody is wondering it. If those are the only
holes is in the closet where the three people are crouched
down, that can be it. If there's no holes anywhere else
in the house, that shows you intent, it shows you malice,
it shows you somebody that is trying to end the life of
the people in the closet.

Now, there was some questions -- and we are now kind
of wrapping the evidence up. There was some questions by
Mr. Bouchette about the location of the shell casings.

Let me tell you something, folks. Let me get the -- and
you can look at the crime scene pictures as well. They
are all located in this area right here. You can go back
and look at the pictures. Look at whatever you want to.
There are not shell casings down the road here or down
this road. All the shell casings are in this vicinity
right here. That's because they were all standing in this
vicinity when the shots were fired. That's it. It's not
because they were riding down the road and Che fired two
off. That can't be true, because there's no shell casings
along in here. Everything they picked up was right here.
That's because all the shots were fired right here in
front of the Tahoe.

Now, one more thing to look at, but I have already
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made Lacy here cue it up, so now I have got to show y'all.
Okay. Look at the time: 20:39. I'm terrible with
military time. Is that 8? Ms. Miller is better at it
than I am. She's questioning it too. I better get my
chart out.

Okay. Here we go. So the car rolls back. When did
the car actually roll in? 20:39? Okay. 20:39. So 8:39.
You know what that means? That means the police -- the
actual shooting happened around 7:16. That means that
these boys go to a friend of Tronahz Whittington's, have
the guns clean, call Shamontae Graham's baby mama to come
pick them up, which I think is a great idea because, after
a car is involved in a murder, who wants to get back in
and ride around town? That would not be smart.

So then they call Shamontae's baby mama, and she
comes from Myrtle Beach or eating a fish sandwich or
something, and she is back, they are dropped off, and
everybody is rolling back to EME Apartments by 8:40. The
boy is deceased at 7:16. The guns are cleaned. Don
Brown, Mikkie McLeod, and Che Ransom are dropped off
behind Walmart, and everybody is back at EME by 8:40,
before 9:00.

These boys started off at 6:30. They killed a man,
almost killed three other people, and they were back

before 9:00. And they want to tell you there's not a
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plan. It can only be a plan.

These boys, they're not Navy Seal Team 5. Okay?

Not everybody hit the Tahoe. But none of these guys over
here are sharp shooters. Let's get real. They are
jumping out and in the midst, very quickly, firing off the
shots. The Tahoe is moving. There's people firing around
them. They are trying to do it as quick as they can
because it's broad daylight.

But you don't get extra credit and you don't get
anything for missing. You don't. Everybody played a
part, and they all played a part. Everyone is equally
guilty.

Now, they want to tell you my guy couldn't be
shooting at the Tahoe. It cannot be true. It cannot,
because there's only two or three shots on the Tahoe; they
had to be out there just wildly shooting. But that cannot
be true because there's no holes anywhere but in the
Tahoe. These guys were just efficient enough.

Now, the three attempted murders -- the murder is
for Jamie Johnson. Okay? You're going to get the
indictments back there. The attempted murder is for
Britney Milam because she was in the car. The attempted
murder was Jacob Hill because he was also trapped in the
car. And the third one was for Orlin Lopez.

Now, all are very serious charges. Okay? All of
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them are. The murder, of course, is the most because a
young man has lost his life. And it's very frustrating
because I get up here, and there's no seat at the table
for Jamie Johnson or his family. You know? Chris and I
are there. Sometimes I get worried that people think the
story is over. The young man has been killed. Let me
tell y'all: the story is not over. And if you ask how do
you know or why do you say that, because these people
sitting here -- this lady is waiting --

MR. BOUCHETTE: Objection, Your Honor.

MS. LIVESAY: -- for the end of the story.

MR. BOUCHETTE: Objection. Approach.

MS. LIVESAY: That's what she's here waiting for.

THE COURT: Ms. Livesay, there's an objection. You
need to quit talking when there's an objection.

BENCH CONFERENCE

(The following bench conference was held outside the
hearing of the jury and others:)

MR. BOUCHETTE: Two things, Your Honor. One, I
think it's improper Golden Rule argument that she's making
to have the jury place themselves in the position of the
victim or the victim's family. Moreover, the reference to
the parents violates the Court's admonition in opening not
to point out and reference the mother that did -- that's

not in the record that didn't come in.
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THE COURT: Okay. Well, these are closing
arguments. I'm going to allow her to do it.

MR. PINKERTON: Your Honor, we would join in
Mr. Bouchette's objection to that.

(Open court resumes as follows:)

THE COURT: Overruled. Go ahead.

MS. LIVESAY: This lady and her family are waiting
for the end of the story. The 12 of you -- all 12 -- get
a vote on how the story ends. I'm telling you, the facts
of this case lend only one right ending to this story, and
that can only be guilty on all the charges. That can only
be the right ending to this story.

So I'm asking you, all 12 of you, to go back there,
to look at the evidence, and come back out and give this
story the right ending. Thank you.

THE COURT: All right. Mr. Bouchette?

MR. BOUCHETTE: Thank you, Your Honor.

CLOSING ARGUMENT ON BEHALF OF DEFENDANT RANSOM

MR. BOUCHETTE: Ladies and gentlemen, good
afternoon. You never know exactly when these trials are
going to finish up, so we had to prepare our remarks here
fairly quickly. So if I take a little while to kind of
gather my thoughts, I'd ask that you please bear with me.
When I sit down, I don't get a chance to come back and

speak to you again. This is the last chance I have to get
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any of my thoughts out to you, so like I said, I hope that
you bear with me and appreciate this decision that you're
about to make. It's a final decision.

Your view on the law of this case can never be
overturned. The judge tells you something wrong about the
law, he can appeal it. The lawyer does something wrong,
he can appeal that. Nobody is going to appeal your view
and your finding of how the facts are in this case. And I
want to thank you so much for your service.

As you can tell from the statements from the
solicitor, it's always difficult here on the defense side
to come in and ask a jury like you to put aside any
tendency you may have or the fact that we have somebody
who has tragically passed away. Obviously, there's a
desire to want to do something in response when the
solicitor is asking you to take some kind of action.
Sometimes the defense side will say that it's like
standing against the tide or standing on the shore of the
beach to try to brush back the tide.

But I have watched you-all during the course of this
case, and I think you have been attentive, and I think you
have kept an open mind, and you have watched all the
evidence come through, and I want to thank you so much for
doing that. I know it's been a long week, and there's

been a lot to digest.
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I want to first talk about the charges themselves.
Again, the judge is going to tell you what the law is, so
if I misstate it or I say something that's not correct,
you listen to him, don't listen to me.

The defendant, along with the others, has been
charged first with murder. Now, what you're going to find
is that, to be convicted of murder, you can do one of two
things. You can cause the death of the defendant [sic] or
you can, under what's been called "hand of one, hand of
all," be held liable for a death, but under "hand of one"
-— or under aiding or abetting, you can't be merely
present. You have to aid, abet, or assist. You have to
provide assistance in causing of the death.

Now, usually that will -- getaway driver, bag man,
those kinds of circumstances that aid, abet, and assist.

I submit to you that the evidence is going to show that
Che Ransom, although you may not like the fact that he was
there, even though what he was doing afterwards and the
conduct and that kind of stuff was just not something we
condone, it doesn't rise to the level -- he did not aid
and abet and did not assist in the death of Mr. Johnson.

The solicitor pointed out this issue about firing
shots as you're leaving after the shoot-out, that somehow
that assisted. Well, he's already left by that point.

Even if you believe that that's what happened, that did
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nothing to assist in the death of Mr. Johnson.

Moreover, when you go back in the jury room and we
ask for your verdict, you're going to be handed an
indictment. And I'm not going to show you this because
this is a copy, and you're going to get the original so I
don't want to publish that to you, but look on the
indictment. Look on the indictment for murder that the
solicitor took to the grand jury to bring these charges.
Look very closely. That indictment will not say that —-
through aiding or abetting, through providing a
distraction or whatever it was that she described, he
aided and abetted and assisted in the death of
Mr. Johnson. That indictment will tell you or the
allegation will be that he willfully, feloniously, and
intentionally killed the victim.

So when you get that indictment sheet and the line
there is going to be guilty or not guilty, if you put
guilty then you have got to be signing off on this
allegation. And, folks, there is no evidence -- there's
no evidence that he killed Mr. Johnson. The evidence is
overwhelming that Tronahz Whittington killed Mr. Johnson.
At some point, they're in a position where they're asking
you not to believe their own witnesses.

They call Shamontae Graham as their witness. What's

the first thing he says? "Yeah, I was sitting right
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there. I saw Mr. Whittington get out. I saw him point
the rifle. I saw him fire the shot. I looked and it went
through the window and I saw blood spatter."

And then they try to come back on cross-examination
and try to say, "Well, you couldn't really see it that
well. You can't really be sure." I mean, it's their
witness. Either we're to believe him or not.

I think you looked at him. I think you know what he
was telling you was the truth. It was traumatic. He saw
Mr. Whittington get out. He fired the shot, and he killed
him. And, again, he's been convicted for that.

This indictment alleges that Mr. Ransom
intentionally killed the victim, and that is not what the
evidence shows.

We told you in the opening statement that we believe
this case was an overreach. When I say "an overreach,"
I'm not saying that, in the giant stack -- and normally
that's sitting right here somewhere -- but this giant
stack of the Code of Laws of South Carolina, there could
be some crime that Mr. Ransom might be guilty of or that
what he was doing and who he was with and where he was to
be condoned, because that's not the case.

I said it was an overreach because they didn't
charge him with any of those. They charged him with

murder. Moreover, they charged him with three counts of
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attempted murder. All right?

The judge is going to tell you that for -- to be
convicted of attempted murder, you must specifically
intend to kill the victim; in this case, three people.
Now, again, I submit to you evidence of an overreach.
There's no evidence that's been presented that more than
two shots were fired at the vehicle, but we have got three
counts of attempted murder.

I challenge you to go back through the entire
transcript and look through every photograph, look through
every piece of paper, go through it, pen through it, do
everything you can do and see if there's anything in this
record that shows more than two shots being fired in the
direction of the vehicle. There's not.

The analogy of -- Ms. Livesay mentions "The
Godfather," and I'm glad she mentioned it. That's one of
my favorite movies too. That movie is what they want you
to think happened. Like in opening statements, Mr. Helms
told you that the car was riddled with bullets, the car
shot was shot up. A lot of these witnesses have been
saying the car was shot up, the car was riddled with
bullets.

Well, in that movie, if you haven't seen it, there's
a machine gun, and they're literally what you might expect

-- and maybe what you perceive whenever you first heard
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opening statements that that's what this was: everybody is
spraying bullets into the car. That is not what happened.

You heard that there were two shots fired from the
rifle closer in range to the vehicle. There are then
shots or shell casings at a further distance away from the
vehicle.

There was no more shots than the two rifle fires at
the vehicle. That was Tronahz Whittington. That's
clearly what that shows. There is no intent for any of
these boys to have committed murder.

Now, when you go back in the jury room, somebody may
bring up -- somebody may say, "Well, listen, I wonder why
the defendant didn't take the stand." The judge is going
to tell you that you're not to consider that against him
because they had no burden. They have no burden in this

case at all.

But, you know, more practically -- I mean, just
practically, folks -- we're now here on Thursday
afternoon, you have been here all week. We could -- we

could call four or five, six witnesses, go over the
before, the day of, what happened after. I mean, we could
do that and bring you here -- keep you here for that long,
but we don't need to because their witnesses have
confirmed everything that we have said. Their witnesses

have confirmed who fired the fatal shot. Their witnesses
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have talked about the lack of any plan in advance, the
lack of anything happening until Mr. Whittington, that
cold-blooded killer, got it in his head and made the
decision within -- I think it was about 70 seconds, that
Mr. Graham said; that, from the time he identified the
vehicle until the shooting occurred, about 70 seconds.

So we could do that, but there's no need. Their
witnesses have confirmed everything I'm telling you.

Now, we heard from Mikkie McLeod. You know, folks,
the judge is going to tell you that you can believe all or
part or none of a jury [sic] says. Just the simplest
thing, I'm just going to tell you that I submit that you
should disregard pretty much whatever Mr. McLeod says.
Again, that's going to be up to you. But I'm pointing out
that he got charged with the same thing, and he becomes
the State's witness -- because you heard what he was
expecting. I mean, we can talk about whatever he's been
expressly promised or not. You heard what he's expecting.
He's expecting his charge is going to be dismissed, and
he's the one out there cleaning guns after the murder is
over.

Now, I might have misheard Ms. Livesay. I felt like
she said that our client was cleaning -- there's no
evidence of that. Him and Tronahz Whittington are

together after the murder, and yet, that's the person that
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they put on the stand. That's the person that they call
as their witness.

You know, you hear some of this testimony, it's kind
of like, if you go to a restaurant and you order a salad
and there's a roach or two on it. You don't just, like,
flick it off; you send it all back. So that's the same
way with witnesses in this case. I submit that his
testimony, you just send it all back.

Now, in contrast, we heard from Shamontae Graham. I
think what he said was largely credible, and yet, the
State having called him is now -- they're trying to
impeach him, saying he didn't know who fired the shot, he
couldn't know. Well, the man told you he did. He came in
there, and he wants us to believe him. He was very clear
on that.

So, again, this feeling -- this overreach, this
desire to convict somebody to have these charges, you
know, for this death is just that: it's an overreach.

You know, she mentioned a moment ago that -- or
asked you, rather, to infer -- remember what I said
earlier in opening statements, because of that burden that
you have and that sleep that you want to make sure doesn't
get disrupted, that if they're asking you to infer
something, make sure you say, "Uh-uh, Solicitor." They're

asking you to infer that, when the car is speeding, that
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that was when the plan or scheme got together to shoot or
rob Mr. Johnson. But that's speculation. They didn't
actually do that.

In fact, the testimony was overwhelming that, again,
approximately 70 seconds from the time Mr. Whittington
identified the vehicle until the time of the shooting. So
any plan lasted no longer than that: 70 seconds. It's an
overreach. They're asking you to infer and believe too
much. It's not there. It's not right.

I want to talk to you too -- and we touched on it a
moment ago -- this issue about firing at the vehicle. All
right? We have heard a number of these boys having guns.
We've heard why they did. Again, you don't have to
condone it, you don't have to -- but that's what it is.

Now, Ms. Livesay spends a lot of time pointing out
that there are no shots in the houses back behind the
vehicle. Well, that's important because all the resources
with the State of South Carolina and Horry County, nobody
found any other shells in a house, on the concrete,
anywhere nearby. Now, what's that tell you? That tells
you that, if I'm firing in the direction of the vehicle
but I have a miss and I go out here, I probably would hit
the house. Right? Or I might have anyway. I might have
shot on the other side and hit the other house if I just

missed. But I'm pointing in the direction of the vehicle
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and I miss, that's where one of those shells are going to
be. But they weren't. That's not where any of them were.

Moreover, with only two shots into the vehicle, they
still want you to believe that -- again, two shots in the
vehicle, none anywhere else behind it, to the side, off to
the house, anywhere else -- they're still asking you to
believe these guys got out and fired those rounds at the
car.

Now, we heard the testimony that it was somewhere
around 15 feet, was the initial distance from when the car
first stopped and when the shots are fired. Again, using
"The Godfather" analogy, I agree these boys weren't
sharp-shooters, but listen, if you are to believe that
they got out and fired those rounds specifically with the
intent to shoot the vehicle, folks, they're either the
worst shots in the history of firearms or they weren't
shooting at the vehicle. Whatever vehicles -- whatever
shells got discharged, it wasn't directed at the vehicle.

In fact, if you look -- Ms. Livesay pointed out --
where am I at? Ms. Livesay pointed out the diagram --
what am I looking at? State's 39. But if you remember,
what did the officer say? It's not to scale.

I want you to go back and look at some of the
photographs that are going to be in evidence, and I'll

specifically mention Exhibit 66, 69, and 73. Look at the
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distance, how far those shells are spread out. I submit
to you that what that shows is shots being fired as they
are leaving the scene.

Should that have happened? No. Is that murder?

No. Does it cause the death? No. Does it aid, abet, and
assist in causing the death? No. And, again, they're
asking you to believe the witness on the one hand and not
believe them on the other.

They called the investigator to put in Che Ransom's
statement to him, but yet then ask you to believe, "Well,
no, that's not really what he was doing, that's not really
what happened," because they know that's problematic for
what they're asking you to do, to find him guilty of
aiding, abetting, and assisting. It's an overreach. It's
too much.

I'm getting ready to -- I promise -- getting ready
to conclude my statements, but it's somewhat difficult to
walk away because, again, for the last, I guess, two
years, as his attorney, you know, that young man's largely
been in my care. And it's a big responsibility to have.

And as we conclude this portion of the case and
conclude the trial, I'm, to a large extent, handing him
over to you. He was 18. He's 19 now. I think he was 18
when I first got appointed to represent him. He's an

adult legally but barely. He's basically a child.
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You know, whatever was happening, he's got the fear
of God in him, facing down a murder charge, life in
prison. He was thinking he was a tough guy or being with
people like that, being in that environment. No matter
what happens, I know that this experience has changed all
that.

And as I give him over to you and you begin your
deliberations, I ask that you go back and look at the
evidence, apply the law that the judge gives you,
including that burden of proof that we talked about
before. And once you do that, I ask that you look at that
indictment and mark "not guilty" and give him back to me.
I think he can be saved.

I ask that -- as I said earlier, it's kind of like
standing at the edge of the beach and trying to brush back
the tide. I ask that y'all be that tide that pauses and
let Che go home. 1It's the right thing. It's right under
the law. It's right under the facts. And I hope that you
have the courage to do that. Thank you so much for your
time.

THE COURT: All right. Mr. Pinkerton?

CLOSING ARGUMENT ON BEHALF OF DEFENDANT MITCHELL

MR. PINKERTON: Once again, thank y'all for being

here. I know it's been a long week. Y'all have heard a

lot of evidence, heard a lot of testimony.
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Now, I'm not going to get up here and be
long-winded. Like I said in my opening, I like to stick
to the straight facts. The fact of this case is my
client, Mr. Travontae Mitchell, did not murder Mr. Jamie
Johnson. He did not attempt to murder Britney Milam. He
did not attempt to murder Orlin Lopez. He did not attempt
to murder Jacob Hill. And how do we know that? No one
identifies him. Nobody in the Tahoe identifies my client,
Mr. Mitchell.

If it was brought daylight and he was so close to
them, you would think he'd be identified. As a matter of
fact, the person who is identified is Tronahz Whittington.
He's the guy that jumped out with no shirt on. He was the
guy that, you've heard testimony, knew Mr. Johnson, had
beef with Mr. Johnson. And as you've heard testimony, he
is the man that ultimately killed Jamie Johnson, not
Travontae Mitchell. He is the man that attempted to
murder Britney Milam; he is the man that attempted to
murder Orlin Lopez; he is the man that attempted to murder
Jacob Hill, and not Travontae Mitchell.

Now, let's go back to what Shamontae Graham said.
You heard his testimony the other day. He stated my
client did not fire a weapon at all. 1In fact, he stated
that, as soon as Tronahz started shooting, my client

jumped back in the car. I mean, you have heard reference
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to the State's own witness that my client didn't fire a
weapon.

As a matter of fact, the only person you heard that
even puts my client firing a weapon is Mr. Mikkie McLeod.
And you heard from his own statements. He just wants to
go home. He expects to get off of this for testifying for
the State. He's not testifying from the goodness of his
heart. He's not testifying because it's the right thing
to do so. He's up there lying to save his own -- save his
own butt and going to jail for the rest of his life. He
is the only person we've heard of that ever said my client
ever fired a shot.

As a matter of fact, when you step back and listen
to Ms. Livesay, she stated that one of the shooters had a
distinctive mark under his eye. As I pointed out to you,
through Mr. McLeod, he has a very distinctive mole under
his eye. I would argue, he was the person out there she
saw shooting, not my client. Once again, he has every
reason to lie. He was trying to save himself, trying to
cut a deal with the State and just wants to go home.

You also heard from several detectives. None of
them ever stated my client fired a gun, much less, he
tried to murder Mr. Johnson or commit three attempted
murders.

The State got up here and said the Tahoe was riddled
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with bullets. It wasn't. We know that maybe one shot,
possibly two. But those came from a shooter who was
directly in front of the Tahoe, Tronahz Whittington, who
has already been guilty for all of this.

They said, "Oh, they were spraying, they were
spraying." Well, only two shots hit that Tahoe.
Obviously, the other shooters were not trying to hit the
Tahoe, of which my client was not a shooter. You heard
from the State's own witnesses that my client never fired
a shot. He was merely present. All he was trying to do
at the time was get a ride home with his older brother and
his older brother's friends. He didn't know this was
going down. There was no common scheme he was in on.
There was no plan he was a part of. He was a passenger.
He didn't know Mr. Johnson.

You have heard from the other people in the Tahoe,
they don't know who my client is. Never had any dealings
with him. The only person they knew was Tronahz, who was
the murderer.

So I would just ask you to keep an open mind when
reviewing the evidence and deliberating amongst
yourselves. Look at all the evidence, and I believe you
will conclude that my client did not fire a shot
whatsoever; therefore, he cannot be found guilty of murder

or three attempted murders. Thank you.
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THE COURT: Mr. Gardner?
MR. GARDNER: Thank you, Judge.
CLOSING ARGUMENT ON BEHALF OF DEFENDANT BROWN
MR. GARDNER: Mr. Chairman, ladies and —-- or Mr. —-

ladies and gentlemen of the jury, it's been a long day; I
apologize.

I was afraid we were going to get to closings today.
This trial is a long trial and it had a lot of stuff in
it, and we have put stuff together as best we could for
our closing argument.

I had breakfast with my mom this morning, and I was
telling her the exact same thing. She asked me what kind
of case it was. I told her it was a mere presence case,
and I don't know what to start with. I said I really
believe we're going to get to it, but I don't know if
we're going to get to closing arguments or not. I said I
might want to start off with the fact that one of the
State's witnesses, who had the best view of anybody that
testified, said that the Tahoe wasn't trapped, that they
could have taken a right turn. Or I didn't know if I
should start with one of the State's witnesses who was a
co-defendant who testified that three boys were not
guilty.

And we talked, and my mom said just start at the

beginning. And a bulb came over my eyes, and I said let
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me see if I can find my notes from the beginning because I
wrote it down. And I think it was three days or four days
ago or however long it was before we started. I read the
question to you because I wanted to make sure I got it
right. The question is whether a driver, merely present,
with no preplanning, with no premeditation, should be
found guilty, and at the end of this case, there's no only
answer: No. Don Brown is not guilty.

So I remember when I first started doing this, a
good gauge of what to do at a trial was look at opening
and look at closing, and see if whoever made the opening,
did they deliver, did they know what the case is about, is
this what the case is about. And I think we all agree —-
and the judge will tell you what mere presence is -- that
this is a mere presence case.

And I'm going to go over a couple of things about
that and why I think that's important. But, like most
cases, when you hear somebody say something, you pop up
and you say, "I don't know about that. Hold on."

So the solicitor -- and I don't know if she misspoke
or not. What I heard her say was that all six
codefendants got in the car and they were armed. Well,
that's not correct. If she said that -- or maybe she
didn't say it, but that's what it sounded like she said,

but that's not true. There's no evidence in the record or
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anywhere else that says that Don Brown was armed.

In fact, what I told you at the beginning of the
case was Don Brown did not have a gun, Don Brown did not
have any bullets, Don Brown did not shoot anybody, Don
Brown didn't have anything to do with shooting anybody.

So there may have been six people in the car. I
don't know who had guns, who didn't. That's none of my
business. I told y'all at the beginning I wouldn't be
asking a lot of questions, you wouldn't hear a lot from me
because Don didn't have anything to do with the shooting.

And I told you I wouldn't have any questions for
these people that talk about the different calibers, the
SLED agents and all those folks. You know? Because Don
didn't have anything to do with that and that didn't have
anything to do with Don.

I did tell you -- I promised you I was going to talk
to the two witnesses who testified, and I feel like I kept
my word because I did ask them about the leniency aspect
of the case.

But before we get into that, I listened to the
solicitor's closing, and she said about the trap thing.
And I dispute that and the evidence disputes that, when
she talked about the Tahoe being trapped, because her
witness, who had the best view -- he was in the first seat

-— it's a squatted car but he's in the front seat and he
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had the best view -- said that vehicle could have taken a
right.

You heard from the 911 operator or the person
calling 911, said that the car that they were in took off
to Henry's, which would have been off to the left. So
it's clearly not trapped in there.

There's a good diagram, but it's not to scale, so it
really doesn't help us that much. But you will see that
D Street is a big -- and it's a big intersection. I don't
want anybody to make light of it. And it goes up, and
Henry's is off this direction. That's the direction the
car went to, and the Tahoe could have gone to the right.
So he's not trapped in.

I told you also -- I think I said something like you
have heard enough right now to make a decision, but you
have got to hold the solicitor to her burden. You've got
to put her to the test. And that right there, you have
got to hold her to that. When she says "trapped" and
there's evidence that it's not trapped, you can't let her
get away with that. Your verdict has to be not guilty on
murder and attempted murder on those cases.

But back to the opening. I have never seen such an
oversimplification of what I consider one of the most
complicated laws that we have: the law "the hand of one is

the hand of all." People have a tendency to make it
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oversimplified. You ask a barbershop lawyer or a
jailhouse lawyer what does it mean, and they'll say,
"Well, it means everybody is guilty. Everybody that had
anything to do with it is guilty."

Well, that ain't the case, and the judge will tell
you that. If we were to adopt that, you could imagine how
perverse the results would be. Everybody at a football
game would be arrested for one person doing something.

So I'm not getting into sports stuff, I hope so.

But the judge will tell you what the law is, and it's a
little more complicated than that. The most important
thing about the hand -- it's not some -- when I was a kid,
there was a cartoon character —-— I don't even remember
what it was called but he was, like, elastic. And I tried
a case one time -- I wish I had made this up, but I give
credit where credit is due; it's one of our judges. And
he said it's not like this elastic man who wraps his arms
around the world and pulls it into him. That's not the
"hand of one is the hand of all." You have got to meet
certain criteria.

And they didn't meet the criteria in this case
because it wasn't there. You have got to have acting in
concert. You've got to have a preplan. You've got to
have helping and aiding and abetting. There's none of

that in this case.
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So it's an oversimplification. Listen to what the
judge says because he told you at the beginning that he's
in charge of the law and y'all are in charge of the facts.
Y'all are in charge -- y'all are the ones in charge.

Y'all are going to make the decision, and you're going to
make it based on the law that gives you what you saw here
from that stand.

So I have been doing this for 30 years. To the best
of my memory, I have never --

THE COURT: Excuse me for a minute, ladies and
gentlemen.

Let's get whatever that noise is and give it to the
security.

All right. Go ahead.

MR. GARDNER: Thank you, Judge.

Well, add one more thing; I have never been
interrupted by whatever that was.

But, to the best of my memory, I have never
interrupted another lawyer in a closing argument, but I
did, and I objected to whatever movie it was because I
didn't know what the movie was. But I'm glad the judge
overruled my objection because we got to hear that it
wasn't as the solicitor, once again, said it would be.

If I understood what she said, she was talking about

some movie where some car was riddled with bullet holes,
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and I heard Jarrett say that ain't what this case is
about. And I have looked at this case and y'all have
looked at this case; that car is not riddled with bullet
holes. So that's another thing that y'all have got to
hold them to.

But I do watch movies. I wasn't going to bring this
up but since movies were brought up, I used to watch Perry
Mason when I was a kid. And the judge already told y'all
a bunch of things, but he told you these criminal trials
are kind of boring. They're not like you see on TV and
the movies and stuff like that.

And you may or may not be familiar with Perry Mason,

but -- and his came on every week. And always -- almost
always -- somebody from the audience would jump up and
confess to the crime. Perry Mason —-- Hamilton Burger was

the prosecutor, and he never led his witnesses. He was
always prosecuting. Perry was always fighting, fighting,
fighting, and somebody would jump up and say, "I did it."
Well, that don't happen in real life. Okay? So we
don't have that. We don't have a-ha moments in real life,
but we did have two a-ha moments in this case. And I have
already referenced one. Maybe I referenced both of them.
The solicitor spent the vast majority of her time talking
about the Tahoe being trapped in. The Tahoe is trapped

in, the Tahoe is trapped, the Tahoe couldn't go anywhere.
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We finally find out that later, through her own witnesses,
that wasn't true. The Tahoe could have gone right. So
she spent all that time -- that was an a-ha moment. Y'all
were watching her. She wasn't expecting that to be the
answer, but that was the truth. That was the witness that
she put up there and who was best friends with the
decedent, and he had the best view of where they could go
because he was in the passenger seat looking up front.

You heard testimony from people in the back. I have
never been in a squatted vehicle, but if you're aiming up
at the sun when you're driving down the road, I don't
think, if you're in the backseat, you've got an
unobstructed view through the windshield. I'm not going
to call it -- I'm just going to say that's probably
inaccurate, that he had an unobstructed view.

But whatever view he had, it was not as good as the
person sitting in the front, and that was Jacob Hill, and
he said he clearly could have gone to the right. So the
vehicle was not trapped. So the solicitor was putting all
her eggs in that basket. That basket fell apart. And
that's another reason why Don Brown is not guilty.

The other one was, they put up Shanaz [sic] Graham.
Shanaz [sic] Graham is working on trying to get a deal;
right? So he's going to testify in favor of whatever the

solicitor's story is, because if he does a good job and if
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these three boys get convicted, then he wants to go home.
The other boy that testified actually said that. I mean,
I was shocked that he said that. He put it right out
there: "I want to go home" or "let me go" or something
like that. So that was an a-ha moment when Shanaz [sic]
Graham said these three boys are not guilty. I don't
think the solicitor was expecting that to be the answer
too.

So -- but we have the most important a-ha moment I
think of all. It wasn't a surprise to anybody. We did
have somebody jump up and said they did it, and they did
it in a different court and a different courtroom, but
that is Nahz, Tronahz Whittington. He's been found guilty
of this murder.

I wasn't going to get into the shooting and all that
stuff, but I did listen to the testimony just like y'all
did. One rifle was the one that fired the kill shot, not
three guys, so they're not aiding or abetting. They're
not doing the things that are required under the law for
you to have a guilty verdict.

And I'm not just saying the State didn't prove their
case. I'm saying they did the best they could. The
reason it's not guilty is because they are not guilty.
That's it. You know?

And another thing, I'm sorry for the victims, I'm
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sorry for the families, I'm sorry for all that. I didn't
have anything to do with it. I wasn't there. I don't
know any of these people. I didn't even know these people
until I got appointed to represent Don Brown, but we
cannot substitute our sympathy, we cannot let passion tug
at our —- we can't let that do it. We can't convict
innocent people because somebody else was killed.

My biggest fear of this case, if y'all had been
trying Tronahz with these three, is that the innocent
people or not guilty people would get caught up in the
crossfire and be found guilty. We cannot lump everybody
in the car together and say, well, one guy did it, so they
all did it. The law doesn't allow that. The judge is
going to read you the law on that, and it's going to be --
you're going to understand it.

I do want to touch base on a couple of things that I
thought were important. I talked to you about the car
driver and Jacob Hill [sic] and Shamontae Graham. These
boys didn't take the stand. That's their decision. They
don't have to. I like to explain it to people, if they
want to testify, you can't stop them. If they don't want
to, you can't make them. But they don't have to in this
case. This case was laid out. There's nothing they could
add.

You have everything that you need to make the
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decision, and because the law says they don't have to
prove anything, then they wouldn't add anything to it. I
hope I explained that right. You know?

And while I'm talking about that, I have tried a lot
of cases where I heard jurors say things like, "You know,
I thought that guy was not guilty, but he just didn't
prove it to me." Okay? That is completely wrong. That
is so wrong, I can't even come up with a better way of
explaining it. It stood the burden of proof on its head.
He doesn't have to prove anything. And if you have a
thought -- if you express your thought like that, then
that's what's called reasonable doubt, and that's what you
would report back to the judge as not guilty.

Real quick. I don't want to go too long. Mikkie
McLeod, another guy trying to work off his -- trying to go
home. That's what he said. So he wants to testify
whatever the solicitor wants him to. If he does, if he

gets the conviction, he gets to go home, etc., etc., etc.

One of the things he never said today -- never, ever said
anything about -- if I'm wrong, let me know I'm wrong --
we can play it back if we need to -- but he never said

anything about a plan. He never said anything about a
robbery. I wrote it down.
He said, "Nahz said 'There goes Jamie. He owes me

money' and he told Don" -- I think he called him Quan --
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"to follow him."

Okay? This business about nicknames and stuff like
that, Quan -- this guy's name is Don Leequin Brown.
That's his name. That's his legal name. That's not a
nickname.

Y'all have heard people -- James may go by Jim or
Leequin go by Quan, Johnny/John, things like that. That
doesn't have anything to do with guilt or innocence. I
don't even know why that came up today.

But hold the State to their burden. Throw all this
stuff that's not relevant, not important out the window.
What is more important to help you make your decision?
You haven't heard one word about conspiracy. You heard
little things about maybe there was a plan, but you never
heard a plan.

I don't even like to go into it; it's so
speculative. Robbing somebody? No. I think the truth of
the matter was, what you heard from the last witness put
up by the State, it's uncontroverted, "There goes Jamie;
he owes me money." That's not illegal. "Follow him."
That's not illegal. Nothing is illegal about it.

Pulling over when Tronahz told Don to pull over —--
you know, you heard the solicitor and everybody talking
about Tronahz had this big rifle. Well, pulling over is

still not against the law. And I'm not going to -- we're
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not allowed to get into other people's shoes and violate
the Golden Rule and things like that, so I can't tell you
to do that, but I can tell you, when you're watching
somebody or the evidence about somebody who is driving a
car and somebody out there with a big gun who is a killer,
if you drive away, it would not be a leap of -- too far of
a leap of faith to say he could be turning on you and
shooting on you. So you can't hold that against him. You
can't put him in the penitentiary for the rest of his life
because somebody with a gun told him to drive or told him
to not drive.

So undisputed things? There's no testimony that
contradicts the fact that they said they were going to
Nahz's mother's house. There's no testimony that
contradicts the fact that Nahz was the only one that knew
the victim. Nobody else knew him. Don Brown didn't get
out of the car, didn't have a gun, didn't have a weapon of
any sort.

And this attempted robbery -- I mean, not attempted
robbery -- attempted -- what was it? Murder? I don't see
how -- and that's just -- I think Jarrett said it best,
that's an overreach. Look at the indictments. There's no
intention to shoot. I mean, how can you miss —-- I don't
think there were -- to do an attempted murder, you have to

have a specific intent to try to kill somebody. So I
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don't think there's any evidence that that's here.

So the last thing I want to talk about is the burden
of proof. Most people have a hard time explaining or
understanding that -- and explaining it too. The burden
of proof is beyond a reasonable doubt. What is a
reasonable doubt? What does that mean? And I know some
lawyers that don't know what it means, so I'm going to
take a minute to try to explain it to you the best way I
can.

The best way to explain it in a criminal case is
explain what it's not. 1In a civil case, most people that
come to court, unless they're on jury duty, come to court
because of civil cases. They're getting a divorce or they
got in a car wreck or somebody owes them money. And the
evidence of that, the burden of proof is the preponderance
of the evidence. Okay? 50.1 percent. They used to keep
the scales of justice in the courtroom, and I would say,
if you put all the evidence on one side in one scale and
all the evidence on the other side, whichever one titled,
that one would win.

You can't really do that in a criminal case because,
in a criminal case, the State doesn't —-- the defense
doesn't put anything up, but it's beyond a reasonable
doubt, so it wouldn't work anyway.

What does work is talking about all of them. And
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the way you do that is you start with a scintilla of
evidence. Scintilla of evidence is one of my favorite
things -- one of my favorite United States Supreme Court
justices used to use it all the time. And what it means
it nothing. It means zero. And he would write, "There is
not a scintilla of evidence in this conviction or in this
case." So that means zero.

The next step is reasonable suspicion. If you watch
cop shows or movies, you probably heard that term, and all
that means is that's what a cop can pull you over for. He
has a reasonable suspicion, he'll pull you over and try to
find out what his suspicion was.

The next one is probable cause. That's still a very
low burden. And that's what -- you go down to the
magistrate and swear out a warrant against your neighbor
by telling the judge you have got probable cause. Okay?
Not a very high burden.

And the next one I already talked about is the civil
one: preponderance of the evidence. 50.01 percent.

That's for civil cases.

The next one above that is clear and convincing.
Clear and convincing is what the judge uses in a DSS case
when DSS takes your children away from you for the rest of
their lives. That's clear and convincing.

Higher than that, though, is in a criminal case
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where the State is going to take away your life or your
liberty, and that's beyond a reasonable doubt. Not a
reasonable doubt; beyond a reasonable doubt.

The reason we don't discuss the case before the
judge lets us discuss it -- before the judge lets you
deliberate -- I have been practicing 30 years; it took me
20 years to learn this. I always thought it was to
protect the defendants or the solicitor. It's to protect
the jurors. Because, if I'm deliberating and I only have
half the story or part of the story and I make up my mind,
and later, I get the whole story or I hear the law from
the judge and I go, "What was I thinking?" it might be
hard for me to change my mind.

And if I told somebody, I think this but later
change my mind, human nature makes it harder for me to go
to that person and say, "You know, I was wrong."

So I'm glad that y'all have been paying attention,
and I know that y'all have been following the judge's
rules, but when he tells you to get in there and
deliberate, you'll be able to deliberate. You'll be able
to talk about everything we have talked about, but most
importantly, it's going to be what the judge tells you,
because the most important thing about this case is the
definition of "hand of one," which includes mere presence.

Merely being present, even knowing a crime is going
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to occur, without more, is not guilty. Y'all are present
with me right now. If I pulled out a gun and said I'm
going to go over here and do whatever, y'all wouldn't be
guilty of that. You're present. You know -- I said I was
going to do it. Under the solicitor's theory, y'all would
be guilty, but that's not the law.

Listen to what the judge says. You've got to do
something to help do it. And Don driving that car is not
like the bank robber case. The bank robber case,
everybody has an agreement, we're going to go rob the
bank, you drive the car, I'll go in, I'll come back out
with a bag of money. That's a clearly different case.
They have a plan. They know what they're doing.

Everybody has a role. That is not the case here.

Don was driving the car, yes, not to go rob
somebody, because everybody was in the car. There's no
evidence that says that they had a plan before they got in
the car. There's no evidence they had a plan.

Somebody said that Nahz wanted to rob the guy, but
somebody also said Nahz -- that he owed Nahz money. It
doesn't matter what he said, because there's no plan.
There's no agreement to do anything. No agreement, he's
not guilty. Thank you very much.

MS. LIVESAY: Hey, Judge?

JUROR: Can we have a restroom break?
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THE COURT: All right. Let's take about a 10-minute
break minute. Do not discuss the case even among
yourselves. We'll come back in just a minute. Thank you
very much.

(The jury exited the courtroom at 2:56 p.m.)

THE COURT: All right. Anything from the State
before we take a break?

MS. LIVESAY: No, sir.

THE COURT: Mr. Bouchette?

MR. BOUCHETTE: No, sir.

THE COURT: Mr. Pinkerton?

MR. PINKERTON: No, Your Honor.

THE COURT: Mr. Gardner?

MR. GARDNER: No, Your Honor.

THE COURT: All right. Let's take about a 10- or
15-minute break, and then we'll come back.

(A recess was taken from 2:57 p.m. to 3:11 p.m.)

THE COURT: All right. Anything from the State
before we bring the jury?

MR. HELMS: No, Judge.

THE COURT: Anything from the defense?

2

BOUCHETTE: No, sir.
MR. PINKERTON: No, Your Honor.
MR. GARDNER: No, Your Honor.

THE COURT: All right. When they get ready, let's
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go ahead and bring the jury in.

(The jury entered the courtroom at 3:12 p.m.).

JURY CHARGE

THE COURT: All right. Ladies and gentlemen,
welcome back. All of the testimony and evidence in this
case has been presented to you. The attorneys have made
their closing arguments, and now is the time of the trial
when I charge you with the law to be applied in this case.

The indictments in this case charge each defendant
with several crimes. The indictments in this case charge
each defendant with murder and three separate counts of
attempted murder. I remind you that the fact the
defendants were arrested, charged, and indicted in this
case is not evidence in this case and cannot be considered
by you as evidence of guilt in this case, nor does the
defendants' arrest, charge, or indictment create any
presumption or inference of guilt. These documents are
simply the formal written instruments which contain the
charges made against the defendants. They are the formal
documents by which this case is brought into this court.

Each indictment charges a separate and distinct
defense. You must decide each indictment separately on
the evidence and the law applicable to it, uninfluenced by
your decision as to any other indictment.

A defendant may be convicted or acquitted on any or
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all of the offenses charged. You'll be asked to write a
separate verdict of guilty or not guilty for each
indictment.

Also, I charge you that three defendants are on
trial in this case, each of whom is charged with murder
and three counts of attempted murder. The case of each
defendant and the evidence and the law concerning that
defendant should be considered separately and individually
from the evidence and law concerning the other defendants.
Your verdict does not have to be the same for all
defendants. The fact that you may find one defendant
guilty or not guilty should not control your verdict as to
the other defendants. Where more than one person is
charged with a crime, if the evidence warrants it, you may
convict one and acquit the other two, or you may convict
two and acquit the third, or you may acquit all three or
you may convict all three. Your verdict for each charge
against each defendant depends upon your view of the
testimony and evidence. You must take each defendant and
consider the evidence as to that defendant and my
instructions to you on the law. You will then write a
separate verdict of guilty or not guilty for each charge
against each individual defendant.

The defendants in this case have pled not guilty to

all indictments. That plea puts the burden on the State
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to prove each defendant guilty. A person charged with
committing a criminal offense in South Carolina is never
required to prove his innocence. I charge you that an
important rule of the law is that the defendant in a
criminal trial, no matter what the seriousness of the
charge may be, will always be presumed to be innocent of
the crime for which the indictment was issued unless guilt
has been proven by evidence satisfying you of that guilt
beyond a reasonable doubt.

This presumption of innocence does not end when you
begin your deliberations, but it accompanies the defendant
throughout the trial until you reach a verdict of guilt
based on the evidence satisfying you of that guilt beyond
a reasonable doubt.

The presumption of innocence is like a robe of
righteousness placed about the shoulders of the defendant,
which remains with the defendant until it has been
stripped from the defendant by evidence satisfying you of
the defendant's guilt beyond a reasonable doubt.

The presumption of innocence is not a mere legal
theory. It is not just a legal phrase. It is a
substantial right to which every defendant is entitled
unless you, the jury, are satisfied from evidence of the
defendant's guilt beyond a reasonable doubt.

Now, what is a reasonable doubt in the law? A
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reasonable doubt is the kind of doubt that would cause a
reasonable person to hesitate to act. Proof beyond a
reasonable doubt is proof that leaves you firmly convinced
of the defendant's guilt. We know very few things in this
world with absolute certainty, and in criminal cases, the
law does not require proof that overcomes every possible
doubt. 1If, based on your consideration of the evidence,
you are firmly convinced that the defendant is guilty of
the crime charged, you must find that defendant guilty.

If, on the other hand, you think a real possibility
exists that the defendant is not guilty, you must give the
defendant the benefit of that doubt and find him not
guilty.

I remind you that, during this trial, you and I have
certain duties to perform. As the trial judge, my
responsibility is to preside over the trial of this case.
I also have the duty to rule on the admissibility of the
evidence offered during this trial. You are to consider
only the competent evidence before you. If any testimony
was ordered stricken from the record in this case during
this trial, you must disregard that testimony. You are to
consider only the testimony which has been presented from
the witness stand, any exhibits which have been made a
part of the record in this case, and any stipulations of

counsel.
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I have the additional duty to charge you the law
applicable to this case. As the presiding judge, I am the
sole judge of the law of this case. Your duty as jurors
is to accept and apply the law as I now state it to you.
If you have any idea as to what the law is or what the law
ought to be and your idea is different from what I now
tell you the law is, you must disregard your idea of what
the law is or ought to be because you were sworn to accept
the law and apply the law exactly as I state it to you.

In every case tried in this court before a jury, the
jury is the sole and exclusive judge of the facts in a
case. A trial judge cannot intimate, state, comment on,
or make any statement to a trial jury about the facts in a
case. Since you, the jury, are the sole judge of the
facts in this case, you're not to infer from what I have
said during the progress of this trial in ruling upon the
admissibility of evidence or otherwise or anything that I
say now during the course of this instruction to you that
I have any opinion about the facts in this case. The law
does not allow me to have an opinion about the facts of
this case. This is a matter solely for you, the jury, to
determine.

As jurors, your duty is to determine the effect,
value, weight, and truth of the evidence presented during

this trial. Necessarily, you must determine the
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credibility of witnesses who have testified in this case.
Credibility simply means believability.

Your duty as jurors is to analyze and to evaluate
the evidence and determine which evidence convinces you of
its truth. In determining the believability of witnesses
who have testified in this case, you may believe one
witness over several witnesses or several witnesses over
one witness. You may believe a part of the testimony of a
witness and reject the remaining part of the testimony of
that same witness. You may believe the testimony of a
witness in its entirety or reject the testimony of a
witness in its entirety. You may consider whether any
witness has exhibited to you any interest, bias,
prejudice, or other motive in this case. You may also
consider the appearance and manner of the witness while on
the witness stand.

The rules of evidence ordinarily do not permit
witnesses to testify to opinions or conclusions. An
exception to this rule exists for witnesses we call expert
witnesses, a witness who, by education and experience, has
become expert in some art, science, profession, or calling
may state an opinion as to the relevant and material
matter in which the witness claims to be an expert and may
also state the reasons for that opinion. You should

consider any expert opinion received in evidence in this
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case and, like any other evidence, give it the weight you
think it deserves.

If you decide that the opinion of an expert witness
is not based on sufficient education and experience or
conclude that the reasons given in support of the opinion
are not sound or that the opinion is outweighed by other
evidence, you may disregard the opinion entirely.

An expert witness's testimony is to be given no
greater weight than that of other witnesses simply because
the witness is an expert. Further, you're not required to
accept an expert's opinion even though it is not
contradicted.

Now, I instruct you and emphasize that the fact that
a defendant did not testify in this case is not a factor
to be considered by you in any way in your deliberation
and in your consideration on the question of guilt or the
innocence of that defendant.

A defendant's decision not to testify must not be
considered by you in any manner whatsoever. A defendant
has the constitutional right to remain silent, and the
assertion of this right must not be considered by you in
your deliberations.

I repeat: Under your oath, you are to draw no
conclusion whatsoever from the fact that a defendant in

this case did not testify. The fact that a defendant did
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not testify should not even be discussed in the jury room.

The burden of proof as I have stated to you is on
the State to prove a defendant's guilt. The defendant is
not required to prove his innocence. The burden of proof
remains on the State to prove guilt beyond a reasonable
doubt.

Now, a person who is present at the scene of a crime
and intentionally or through a common plan aids, abets, or
assists in the commission of that crime through some overt
act is guilty as an accomplice. To be liable and, thus,
guilty as an accomplice, the defendant must have knowledge
of the principal's criminal conduct.

Mere presence at the scene of a crime is not
sufficient to establish guilt as an accomplice.
"Intentionally" means willfully, intending the result
which actually occurs, not accidentally or involuntarily.

If a crime is committed by two or more people who
are acting together in committing a crime, the act of one
is the act of all. A person who joins with another to
commit an unlawful act is criminally responsible for
everything done by the other person which happens as a
probable or natural consequence of the acts done in
carrying out the common plan and purpose.

For example, two people can be guilty of bank

robbery when only one of the two goes into the bank, pulls
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a gun on the teller, and runs out of the bank with a bag
full of money, while the other person waits in the car as
a lookout and acts as the getaway driver.

If two or more people are together, acting together,
assisting each other in committing the offense, the act of
one is the act of all, or as it is sometimes said, the
hand of one is the hand of all.

Prior knowledge that a crime is going to be
committed without more is not sufficient to make a person
guilty of that crime. Mere knowledge that another person
is going to commit a crime, even if the defendant is
present when the crime is committed, is not sufficient to
convict the defendant as a principal.

Guilt as a principal is shown by actual or
constructive presence at the scene as a result of a prior
arrangement; therefore, a finding of a prior arranged plan
or common scheme is necessary for a finding of guilt as a
principal. The State must prove beyond a reasonable doubt
by competent evidence the theory of the hand of one is the
hand of all.

A principal in a crime is one who either actually
commits the crime or who is present, aiding, abetting, or
assisting in committing the crime. When a person doesn't
act in the presence of and with the assistance of another,

the act is done by both or two or more people acting with
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a common plan or intent are present at the commission of a
crime, it does not matter who actually commits the crime.
All are guilty. The hand of one is the hand of all.

Present at the commission of a crime means to be
sufficiently near, to aid and abet and assist in the
commission of the crime; however, mere presence at the
scene of a crime is not sufficient to convict one as a
principal on the theory of aiding and abetting.

Intent is also a necessary element of aiding and
abetting where there must have been a common design or
intent to commit the crime, and the crime must have been
committed pursuant thereto with the person aiding or
abetting by some overt act.

"Intent" means intending the result which actually
occurs, not accidentally or involuntarily. Intent may be
shown by acts and conduct of the defendant and other
circumstances from which you may naturally and reasonably
infer intent.

The State must prove these elements beyond a
reasonable doubt. In order to establish criminal
liability, criminal intent is required. Criminal intent
is always a matter that must be determined by the jury
from the circumstances surrounding the situation.
Criminal intent cannot be proven to a mathematical

certainty. Medical science cannot dissect a person's
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brain and determine what the person had in mind, so the
law says that criminal intent may be inferred from the
circumstances shown to have existed. This is how you make
a determination of whether or not the element requiring
intent was present.

Intent does not have to be established by direct and
positive evidence. Intent may be established by inference
in the same way as any other fact, by taking into
consideration the acts of the parties and all the facts
and circumstances of the case.

Criminal intent is a mental state, a conscious
wrongdoing. You must determine what a defendant intended
to do based on the circumstances shown to have existed.
Criminal intent can arise from an action or a failure to
act. It may arise from negligence, recklessness, or an
indifference to duty, or to consequences that is
considered by the law to be an equivalent of criminal
intent.

As I had previously instructed you, mere presence at
the scene of a crime is not sufficient to prove someone
guilty of a crime. A defendant's presence where a crime
is being committed or mere association with a person who
commits a crime does not make a defendant an accomplice or
an aider and abetter of the person committing the crime.

The burden is on the State to prove every element of the
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crime charged.

If you find, after referring all of the evidence,
that the State has proved that a defendant was only
present at the scene of a crime and that the State has not
proved beyond a reasonable doubt any other participation
in the crime, then you must find that defendant not
guilty. The law is that proof of a defendant being at the
scene of a crime and nothing more is not sufficient to
find someone guilty.

Statements alleged to have been made by two of the
defendants have been admitted into evidence in this case.
While the Court has determined that the statements are
admissible, I instruct you that you make the ultimate
decision of whether or not the defendants made the
statement. If the defendant did make the statement, you
must determine whether the statement was made by the
defendant voluntarily and of his own free will. This
means that the statement was not caused by pressure,
force, fear, threats, coercion, or intimidation, or by
hope or a promise of leniency or a reward of any kind.

In determining whether the statement was voluntary,
you should consider both the characteristics of the
defendant and the details of the question. Some of the
factors that you must consider are the age of the

defendant, the defendant's education or lack of education,
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the defendant's mental ability or capacity, the
defendant's IQ or intelligence, the defendant's background
and environment, the place and length of detention, the
nature of the question, and the advice or lack thereof to
the defendant of his constitutional rights including, but
not limited to, the right to remain silent; that any
statement can be used against him in a court of law; the
right to have a lawyer present; that, if he could not
afford a lawyer, a lawyer would be appointed to represent
him without any cost; and that he could stop making a
statement at any time.

You must carefully consider all of the surrounding
circumstances before you give any weight to an alleged
statement.

The State has the burden of proving beyond a
reasonable doubt that the alleged statement was voluntary.
If you determine it was, you may give the statement any
further consideration that you deem proper. You must
decide what weight, if any, should be given to the alleged
statement. If you determine that an alleged statement was
not the free and voluntarily statement of the defendant,
you should not consider the statement at all.

Each defendant is charged with murder. To convict a
defendant of murder, the State must prove beyond a

reasonable doubt that the defendant killed another person
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with malice aforethought.

Malice is hatred, ill will, or hostility towards
another person. It is the intentional doing of a wrongful
act without just cause or excuse and with an intent to
inflict an injury or under the circumstances that the law
will infer an evil intent.

Malice aforethought does not require that malice
exists for any particular time before the act is
committed, but malice must exist in the mind of the
defendant just before and at the time the act is
committed; therefore, a combination of both previous evil
intent and the act must exist.

Malice aforethought may be expressed or inferred.
These terms "expressed" and "inferred" do not mean
different kinds of malice but merely the manner in which
the malice may be shown to exist; that is, either by
direct evidence or by inference from the facts and
circumstances which are proved.

Expressed malice is shown when a person speaks words
which express hatred or ill will for another or when the
person prepares beforehand to do the act which was later
accomplished. For example, lying in wait for a person or
any other acts of preparation going to show that the deed
was within the defendant's mind would be expressed malice.

Malice may be inferred from conduct showing a total
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disregard for human life. If facts are proved beyond a
reasonable doubt sufficient to raise an inference of
malice to your satisfaction, this inference simply would
be an evidentiary fact to be considered by you, along with
the other evidence in the case. You may give it the
weight you decide it should receive.

Each defendant is also charged with three counts of
attempted murder. To convict a defendant of this crime,
the State must prove that the defendant attempted to kill
another person with malice aforethought. Attempted murder
requires a specific intent to kill, not a general intent.

A specific intent to kill is an element of attempted
murder. "Intent" means intending the attempted result,
not accidentally or involuntarily causing the result. The
State must prove beyond a reasonable doubt that the
defendant intended to kill a specific person with malice
aforethought but failed in that attempt. In other words,
to convict a defendant in this case of attempted murder,
the State must prove beyond a reasonable doubt that the
defendant intended to kill with malice aforethought the
alleged victims in this case, Britney Milam, Orlin Lopez,
and Jacob Hill, but failed in that attempt.

The State is not required to prove that the
defendant knew the victims or the victims' names, only

that the victims were the persons that the defendant
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intended to kill.

As I previously instructed you, intent may be shown
by acts and conduct of the defendants and other
circumstances from which you may naturally and reasonable
find intent. Evidence of the character of the fact, the
character of the instrument used, the manner in which it
was used, the purpose to be accomplished, and the
resulting wounds or injuries may be considered in
determining the intent with which the act was committed.

Intent may also be demonstrated by proving that the
defendant was voluntarily and willfully -- excuse me.
Intent may also be demonstrated by proving that the
defendant voluntarily and willfully commits an act, the
natural tendency of which is to take another's life.

You have heard testimony that another person was
convicted of these crimes in another trial. That person's
conviction is not evidence of guilt of any of these
defendants in this case and is not to be considered by you
as evidence of guilt in this case.

You have heard testimony considering the penalty a
person may serve for the crimes alleged in the indictments
in this case. In determining the guilt or innocence of a
defendant, you cannot consider any possible penalty for
any particular crime. The punishment for the crimes is a

matter for me to determine and should never be considered
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by you in any way whatsoever in arriving at an impartial
verdict as to the guilt or innocence of a defendant.

Now, you must find one of two possible verdicts for
each indictment in this case. No significance is to be
given to the order in which I state these possible
verdicts to you; I simply must state one first and one
second. The possible verdicts for each indictment is
either guilty or not guilty.

As I previously instructed you, you must decide each
indictment against each defendant separately on the
evidence and law applicable to that indictment,
uninfluenced by your decision as to the other indictments.

Ladies and gentlemen, your verdict for each
indictment must be a unanimous one. Mr. Gardiner, as the
foreperson, when the jury agrees on a verdict, you will
write the verdict under the verdict portion of the
indictment and then sign your name and date the
indictment.

When the jury has reached a verdict for each
indictment and you have completed -- signed the
indictment, then knock on the door and tell the bailiff
that the jury has reached a verdict on all of the
indictments, and we'll bring you back into the courtroom
at that time.

Now, I'm going to excuse you to the jury room for
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just a few minutes, but please do not begin your
deliberations yet. I need to check with the attorneys to
see if there are any additional charges I need to make or
if there's any corrections I need to make to the charges I
have given you.

If there are and I deem them appropriate, I'll bring
you back in and make whatever additional charges or
corrections are needed. If there are none, we will send
the indictments and all of the exhibits back to the jury
room, and the bailiff will instruct you to begin your
deliberations.

But please do not begin your deliberations until
you're instructed to do so by the bailiff. All right?
Thank you very much.

(The jury exited the courtroom at 3:38 p.m.)

THE COURT: All right. Any exceptions or additional
charges from the State?

MR. HELMS: I'm sorry, Your Honor?

THE COURT: Any exceptions or additional charges
from the State?

MR. HELMS: No.

THE COURT: All right. Mr. Bouchette?

MR. BOUCHETTE: Your Honor, I would just, for the
record purposes, renew my request regarding the earlier

inferred malice charge, but nothing further.
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MR. PINKERTON: Your Honor, I would renew my request
along with Mr. Bouchette for that charge.

THE COURT: All right.

MR. GARDNER: Nothing from the defense, Your Honor.

THE COURT: All right. Let's leave the charges as
they are.

Let's make sure we have got all the exhibits. Here
are the indictments right here. Put those with the
exhibits.

THE COURT: All right. If you could bring
Ms. Crosby and Ms. Lewis, the two alternates, bring them
out.

COURT REPORTER: Do you want this on the record when
you're excusing them? Okay.

(Exhibit collection reviewed with the court reporter
and attorneys.)

THE COURT: Is that everything? All right.

Go ahead and take that back to them and tell them
they can begin their deliberations.

(Exhibits and indictments submitted to the jury at
3:43 p.m.)

THE COURT: Ms. Lewis and Ms. Crosby, this is part
of the trial I hate. As alternates, since we still have
our 12 jurors, the law says that you do not get to

participate in deliberations. I hate that because we made
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you sit through the whole trial, listen to everything, and
then we don't let you participate in the decision.

I want to thank you for your service. Now, you can
do whatever you want. If you want to stay and see the
outcome, you can do that. If you want to wait awhile and
then leave, you can do that. Or if you want to go ahead
and go now, you can do that as well.

Do you have anything in the jury room?

JUROR: No, sir.

THE COURT: Okay. So you're at liberty to do
whatever you want to do. That will conclude your duties
as jurors not only for this week -- I mean, not only for
today but for this week. You have got a one-year
disqualification from serving jury duty, and you've got a
three-year exemption. I hope you don't exercise your
exemption because we need good jurors. And I want to
thank you for your service.

But, as I said, you can do whatever you want. If
you want to wait or go, whichever you prefer. And I thank
you very much.

JUROR: You're welcome.

JUROR: Thank you.

THE COURT: Thank you.

Anything from the State before we recess?

MR. HELMS: Nothing, Your Honor.
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THE COURT: Mr. Bouchette?

MR. BOUCHETTE: No, sir.

THE COURT: Mr. Pinkerton?

MR. PINKERTON: I would just renew all previous
motions and the objections made.

THE COURT: All right. Mr. Gardner?

MR. GARDNER: No, Your Honor, nothing.

THE COURT: All right. We'll be in recess until we
hear something from the jury. Thank you very much.

(A recess was taken from 3:44 p.m. to 4:20 p.m.
while the jury deliberates.)

JURY QUESTION/NOTE

THE COURT: All right. We have got a question from
the jury.

It says, "When did the defendants watch the
Snapchat? Date? Time? Charles P. Gardiner. May 25th,
2023."

I just wrote on here, "This is a fact to be
determined by the jury, if possible, from the evidence
presented at trial," and signed it.

What's the State's position?

MR. HELMS: I think that's the answer.

THE COURT: All right. Mr. Bouchette?

MR. BOUCHETTE: Beg the Court's indulgence, Your

Honor.
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I know there's a reference to a Snapchat. I don't
know that there was -- I don't think the answer to that
was ever in the record, so I guess that would be the —-
either to direct that it was not introduced or to -- maybe
that would be the correct way to respond if you would like
to respond to that, that information was not introduced.
It wasn't that it was introduced and they just don't
recall it. I don't think that was introduced.

MR. PINKERTON: I might be wrong; I believe the
Snapchat they're talking about, wouldn't that be between
Tronahz and Jacob Hill, not these defendants?

MR. HELMS: The fact that there's so much
conversation about what it is, interpretation, I think
your answer is the right one.

THE COURT: I mean, if y'all know the date and time,
I can give it to them. Or if you -- it sounds like we're
not even sure what they're asking about it. It's
definitely a fact issue for the jury if it's in dispute.

MR. BOUCHETTE: Correct.

MR. GARDNER: I didn't even understand the question,
Your Honor.

THE COURT: "When did the defendants watch the
Snapchat?"

MR. BOUCHETTE: I think --

MR. GARDNER: I don't think they did.
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MR. BOUCHETTE: I guess the proper way -- and maybe
that's what Your Honor said earlier, so I apologize if I'm
going back on it -- would be to say that they have all the
evidence that's been introduced for their consideration,
so, basically, they can go back and sift through it or
request the transcript and try to determine that, if
that's a factual issue for them.

MR. HEIMS: I can tell you this: The question's in
reference to Drew Edward's testimony. That is the
Snapchat video. He's the one that introduced evidence
regarding Snapchat.

So if they would like the answer to the question, if
there is an answer, it's in his testimony. However the
Court likes to propose, if we replay his testimony, it's
up to you.

MR. BOUCHETTE: As we talk through it, the initial
response, I think, is probably correct.

THE C