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THE STATE OF SOUTH CAROLINA SC Court of Appeals
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas The Honorable Bently D. Price, Circuit Court Judge

Appellant Case No. 2024-001197
Civil Action Case No. 2022-CP-23-05339

John M. HOINDECK, TI ....oeeiiiiiieiiieee ettt e e e e aaaee s Respondent

MIilton A. Gatlin .....cccoeeiieiicieeie ettt s saeennees Appellant

ANSWER TO RESPONDENTS 2ND MOTION TO DISMISS

Appellant, Milton A, Gatlin hereby requests Respondent's 2nd Motion To Dismiss be denied based on

the following.

Regardless of the case law, etc Respondent's Attorney tries to use playing smoke and mirrors with
the Court, Respondent's Attorney has never been able to refute the actual facts of the case which
began over 7 years ago. Those facts include but are not limited to the following:

1. The Respondent Custom Castles Roofing and Construction, Inc. was not licensed in accordance
with the State of South Carolina to perform the work they proposed to do at Appellant's house.

2. It was illegal for Custom Castles Roofing and Construction, Inc. to offer to do the work and
submit a Contract for the work based on the South Carolina Residential Builders Commission -
SCLLR.

3. The illegal Contract submitted was also fraudulent due to claims on the Contract that were not
true and were included to directive customers (Attachment C).
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a. Respondent claimed to be licensed for both residential and commercial work when they
weren't licensed for either (Attachment C).
b. Respondent claimed to be bonded as required but they were not (Attachment C).
c. Respondent claimed to be insured but they had neither general liability or worker's
compensation (Attachment C).
4. By starting work on Appellant's house they committed breach of contract because the
South Carolina Residential Builders Commission - SCLLR. said it was illegal for them to be on
site without a license..
5. Respondent Custom Castles Roofing and Construction, Inc. broke the law by hiring an
unlicensed roofing contractor.
6. The roofing and siding work was not done in accordance with the South Carolina adopted
2015 International Residential Building Code.
7. The roofing and siding was not installed in accordance with the manufacturers' written
instructions.
8. Respondent Custom Castles Roofing and Construction, Inc. broke the law by not complying
with SC OSHA regulations when installing the siding.
9. Due to the Respondents not properly installing the roof and siding which caused leaks in the
roof and siding and the siding not meeting the wind load of 70 mph required by the building code,
Appellant expended over $68,000 including interest but not including Attorney fees of

approximately $30,000.00.



Respondents' Attorney's Exhibit A, ORDER GRANTING DEFENDANTS' MOTION FOR
SUMMARY JUDGEMENT was written by the Respondents' Attorney and filed March 20, 2023.
Appellant's Appeal is based on the Judge's order denying Plaintiff's Motion For Reconsideration
or Reopening dated June 28, 2024.

However since Attorney included Exhibit A, ORDER GRANTING DEFENDANTS' MOTION
FOR SUMMARY JUDGEMENT, Appellant is attaching , Attachment A, DISCUSSION OF
ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGEMENT. This
discussion was included in Plaintifff's MOTION FOR RECONSIDERATION OR REOPENING

which the Judge denied.
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ATTACHMENT A

DISCUSSION OF ORDER GRANTING
DEFENDANTS’ MOTION FOR SUMMARY JUDGEMENT

a. Breach of Contract

Defendants’ Attorney argues: “Plaintiff’s claim of Breach of Contract against one
or more of Defendants fails for three reasons: (1) Plaintiff Breached the Contract first;
(2) Plaintiff’s anticipatory breach of the Contract excused further performance of
Defendants; and (3) Plaintiff prevented CCRC from performing its duties under the
contract.”’(Order, p. 2, line 7-10)

Attorney’s argument fails for the following reasons:

1. Defendants Breached the Contract first by performing illegal acts. Defendant
Custom Castles Roofing and Construction, Inc. was not licensed/listed in
accordance with SC Code of Laws Title 40 Article 1 Section 40-59-30 License
requirement, enforcement of contracts, restraining orders; to perform the
roofing and siding replacements on Plaintiffs” home. Therefore from the first
day CCRC was on the Plaintiffs’ property they were performing illegal acts.

2. Attorney stated “Mr. Gatlin testified in his deposition that he has never paid
CCRC in full for the siding.” Attorney left out the fact the siding was not
complete and never has been completed. (Order, p. 2, line 28-29)

3. Attorney stated “Furthermore,Plaintiff did not endorse over the check from its
insurance company to CCRC and therefore breached its Contract with
CCRC.” (Order, p.2, line 29, p, 3, line 1) The attorney made that statement
without knowing whether it was true or false, which amounts to Attorney
misconduct for false or misleading statements. The check referred to was not
issued by Plaintiffs’ Insurance Company until ~3 weeks after CCRC
submitted the invoice for the remaing contract amount.(Exhibit O, Payments)
The amount paid was a partial payment, from Plaintiffs’ personal funds, with

the amount remaining being retainage for uncompleted work. The retainage



was never paid due to CCRC never completing the work and Defendant
Hornbeck’s reneging on correcting work he promised to correct, just as soon
as he received Plaintiffs’ personal funds check.

. Attorney stated “It is further evident that the Plaintiffs committed an
anticipatory breach of the Contract by only partially paying CCRC for the
siding and then “running them (CCRC) off.”” ( Order, p. 3, line 7-8) The
Attorney committed fraudulent misrepresentation by changing Plaintiffs
deposition testimony to include (CCRC) in the quoted part of the statement
which says “running them (CCRC) off”. By doing so Attorney intentionally
intended to change the deposition to include everyone associated with the
work when the deposition actually says, we got into an argument and I told
them to get off of my property, which was reffering to Mr. George Huth and
Mr. John Von der Lieth. In addition the date inferred by the statement was not
included because Attorney did not know what the date was. His inferred date
was October 21, 2017, which he didn’t know. The actual date was October 14,
2017, which he didn’t know. Also, Plaintiff can prove he didn’t “run them
(CCRC) off” by copy of a check paid to the siding installers for helping
Plaintiff with lawn reconstruction after stopping work on the siding when
Hornbeck told them he wasn’t paying for any items on the agreed upon
corections list. (Exhibit M, Siding Installers Check) Plaintiff also has proof of
who was run off and when in a text message from Mr.George Huth. (Exhibit
L, Mr. George Huth, et al, Texts)

. Attorney stated “Furthermore, Plaintiffs prevented CCRC from performing
it’s statutory right to cure pursuant to the South Carolina Notice and
Opportunity to Cure Construction Dwelling Defects Act, S.C. Code of Laws
§ 40-59-810. (Order, p. 3, Line 12-14) It was determined under the previous
case number the Defendants had no statutory right to cue because they were
not licensed and the Residential Builders Commission would not allow CCRC
back on Plaintiffs’ site to complete any work. Attorney should have known

that before making this false statement.



6. Attorney’s statement saying “Because of the breach and anticipatory breach
of contract, the Defendants were relieved of any further duty under the
contract and Defendants are entitled to Summary Judgment.” (Order, p. 3, line
19-21) failed, therefore Defendants are not entitled to Summary Judgement

on Breach of Contract.

b. Quantum Meruit

Defendants argued that Plaintiffs never confered a benefit upon
Defendants.(Order, p. 4, line 2)

Plaintiffs disagree for the following reasons:

1. The Plaintiff conferred a benefit upon the Defendants in the form of
payments for work never completed & work that was faulty and never
corrected. (Exhibit F, Plaintiff Losses, Exhibit G, Uncomplete Items,
Exhibit H, Siding Installation Defects & Exhibit I, Roofing Installation
Defects)

(a) Roofing and Siding were not installed in accordance with the 2015
International Residential Code and the Manufacturers’ Installation
Instructions (Exhibit K, Code Requirements & Installation
Instructions) which resulted in roof leaks even after replacement
of the roof and wall leaks even after replacement of the

siding.Defendants never corrected the defective work.

(b) Defendants never reinstalled downspouts removed by them.

(c) Defendants never reinstalled shutters removed by them.

(d) Plaintiffs replaced the undersized furnace vent cap installed by
Defendants.

(e) Defendants never repaired ceiling damage from a water leak caused
by Defendants.

(f) Plaintiffs reinstalled exterior lights knocked off the wall by

Defendants.



(g)Defendants never replaced the light fixture globe broken by
Defendants.
2. The Defendants realized a benefit in the form of work stated on the
contract that was never done. (Exhibit C, Contract & Exhibit F, Plaintiff
Losses)

(a) Remove Trash From Roof, Gutters & Yard
(b) Protect Landscaping Where Applicable

(c) Roll Yard With Magnetics Roller
(d) Quality Control Inspection

(e) Valley Ice & Water Shield

(f) Ridge Vents

(g) Emergency Repair (Tarps on Roof)

3. Plaintiffs paid for supervision that was not done. Project manager Mr.
George Huth was out of town the entire week siding was being installed
and only came by the first day roofing started and at the end of roofing
installation to collect payment and advise Plaintiffs they ran out of
shingles and would complete the roofing as soon as they could get
additional ones. The other person involved, other than Hornbeck, was
Mr. John Von der Lieth who told Plaintiffs he was a salesman and new
nothing about construction. (Exhibit F, Plaintiff Losses)

4. Plaintiffs did not receive payment for costs incured by Plaintiffs for
completing work in the contract not done by Defendants or for
completing work that was promised to be corrected by Defendants that
was never done. (Exhibit F, Plaintiff Losses)

5. There is a statement that says the Defendants were never fully paid. The
amount Defendants were not not paid was retainage for work never
completed but costs were incured by the Plaintiffs for having to

complete the work themselves..(Exhibit F, Plaintiff Losses)



Therefore, the Motion for Summary Judgment on the Quantum Meruit cause of

action should not be granted.

¢. Breach of Contract Accompanied by a Fraudulent Act

Plaintiff erred in thinking Defendants’ Attorney was required to take into account

all previous testimonial or documentary evidence.

Attorney stated:

“With respect to Plaintiffs’ cause of action for Breach of Contract Accompanied by a
Fraudulent Act, Defendants argued that the damages claimed by the Plaintiffs for this
cause of action are the same as under their Breach of Contract cause of action. Plaintiffs
have not identified any separate damage specific to this cause of action.”

“Moreover, in order to support an allegation of fraud, the basis of such claim must be
plead with particularity (emphasis added). Rule 9(b), SCRCP provides the following:

(b) Fraud, Mistake, Condition of Mind. In all averments of fraud or mistake, the
circumstances constituting fraud or mistake shall be stated with particularity.Malice,
intent, knowledge, and other condition of mind of a person may be averred generally
(emphasis added).

Plaintiffs’ cause of action fails to meet this pleading requirement. No specific facts are
alleged.Plaintiffs cause of action is a mere recitation of the elements.”

“Plaintiffs’ cause of action fails to meet the “particularity” requirements of
SCRCP 9(b), fails to allege the fraudulent acts that accompanied the breach and there is
no proof that any fraudulent act was intended to deceive the Plaintiffs”.

“Furthermore, there is a heightened burden of proof for Fraud. Fraud is not
presumed, but must be shown by clear, cogent, and convincing evidence. Ardis v. Cox,
314 S.C. 512, 515, 431 S.E.2d 267, 269 (Ct. App. 1993). Plaintiffs have asserted fraud,
but have failed to provide any evidence which is clear, cogent and convincing to prove
such allegations.” (Order, p. 4, line 19-31, p. 5, line 1-18)

Plaintiffs aver as follows:
“To recover for breach of contract accompanied by a fraudulent act, a
plaintiff must establish (1) the contract was breached; (2) the breach was

accomplished with a fraudulent intention; and (3) the breach was accompanied by
a fraudulent act. Minter, 322 S.C. at 529-30, 473 S.E.2d at 70.

1. The contract was breached by John M Hornbeck III by stating on the contract,
CCRC was Licensed, Bonded and Insured. (Exhibit C, Contract)



2. The breach was accomplished with fraudulent intention based on Defendants
proposing to do the work when Defendants knowingly knew it was illegal to
propose to do the work without being licensed/listed. In addition the Defendants
knowingly submitted a contract that was illegal to submit without a license/listing
and knowingly submitted a contract that included fraudulent information about
CCRC being licensed, bonded, insured and the types of work they legally did.
(Exhibit C, Contract)

3. The fraudulent information on the contract was intentionally included to deceive
potential clients.. The contract was a custom preprinted multicopy form with fill
in the blanks and check boxes. Obviously, the contract was designed to be used
on a regular basis by Defendants with knowledge of the fradulent content which
would unjustly benefit the Defendants monetarily and be unfair to legally licensed

contractors. (Exhibit C, Contract)

"In an action for breach of contract accompanied by a fraudulent act, the fraudulent
act element is met by any act characterized by dishonesty in fact, unfair dealing,
or the unlawful appropriation of another's property by design." Perry v. Green, 313
S.C. 250, 254, 437 S.E.2d 150, 152 (Ct. App. 1993).

4. The breach was accompanied by a fraudulet act when CCRC knowingly started
working on contract stated items without being licensed/listed and by hiring an
unlicensed/listed roofing subcontractor. Plaintiffs had to complete contracted
items that were never done. (Exhibit F, Plaintiff Losses)

5. Defendants promised to do corrective work in order to receive payment for faulty
work then reneged and never corrected the work which Plaintiffs then had to pay
for.(Exhibit F, Plaintiff Losses)

6. The Defendants included fraudulent information on CCRC’s website to deceive
their potential clients. For example, Defendants bragged about work being done in
Willmington, North Carolina, but intentionally did not tell they were not licensed

to work in North Carolina. (Exhibit D, False Advertising)



Therefore, Defendants’ Motion for Summary Judgment as to Plaintiff’s cause of

action for Breach of Contract Accompanied by a Fraudulent Act should not be granted.

d. Fraud or Fraud in the Inducement

Plaintiff erred again in thinking Defendants’ Attorney was required to take into

account all previous testimonial or documentary evidence.

Attorney stated:

“While the Plaintiffs successfully include each element of Fraud in their complaint, they
again fail to plead with any particularity. “In order to prevail on a claim for Fraud, the
Plaintiff must prove the following: A cause of action for fraud requires: (1) a
representation of fact; (2) its falsity; (3) its materiality; (4) either knowledge of the falsity
of the representation or reckless disregard of its truth or falsity; (5) the intent that the
representation be acted on; (6) the hearer's ignorance of the falsity of the representation;
(7) the hearer's reliance

on the truth of the representation; (8) the hearer's right to rely on the representation; and
(9) the hearer's consequent and proximate injury.” Schnellmann v. Roettger, 373 S.C.
379, 645 S.E.2d 239 (2007). Hollman v. Woolfson, 384 S.C. 571, 579-80,

683 S.E.2d 495, 499 (2009).

Plaintiffs advanced no argument at the hearing that would overcome the Defendants’
arguments for summary judgment on this issue and therefore, the Court grants
Defendants’ Motion for Summary Judgment of this issue.Plaintiffs have not articulated or
provided evidence of any specific damages suffered as a result of the Defendants’
misrepresentations. The Plaintiffs in this case rely upon a single allegation that the work
performed by CCRC was deficient, nothing more. Also, this cause of action does not
include the elements for Fraud in the Inducement. “In order to prevail on a claim for
Fraud in the Inducement, the Plaintiff must prove the following: To establish a claim or
defense of fraud in the inducement, a plaintiff must prove the nine elements of fraud as
well as the following three elements: “(1) that the alleged fraudfeasor made a false
representation relating to a present or preexisting fact; (2) that the alleged fraudfeasor
intended to deceive him; and (3) that he had a right to rely on the representation made to
him.” Darby v. Waterboggan of Myrtle Beach, Inc., 288 S.C. 579, 584, 344 S.E.2d 153,
155 (Ct.App.1986). Moseley v. All Things Possible, Inc., 388 S.C. 31, 36, 694 S.E.2d 43,
45 (Ct. App. 2010), aff'd, 395 S.C. 492, 719 S.E.2d 656 (2011).

Again, there is a heightened burden of proof for Fraud. Fraud is not presumed, but must
be shown by clear, cogent, and convincing evidence. Ardis v. Cox, 314 S.C. 512, 515,
431 S.E.2d 267, 269 (Ct. App. 1993). See also, Hancock, 381 S.C. at 330-31, 673 S.E.2d
at 803 (2009) (stating



in cases requiring a heightened burden of proof, the non-moving party must submit more
than a mere scintilla of evidence to withstand a motion for summary judgment).

Plaintiffs have asserted fraud, but have provided no proof of that and there is certainly no
evidence which is clear, cogent and convincing to prove such allegations.” (Order, p. 5,
line 24-25, p.6, line 1-31)

Plaintiff avers as follows:

“In order to prevail on a claim for Fraud, the Plaintiff must prove the following: A cause
of action for fraud requires: (1) a representation of fact; (2) its falsity; (3) its materiality;
(4) either knowledge of the falsity of the representation or reckless disregard of its truth
or falsity; (5) the intent that the representation be acted on; (6) the hearer's ignorance of
the falsity of the representation; (7) the hearer's reliance on the truth of the representation;
(8) the hearer's right to rely on the representation; and (9) the hearer's consequent and

proximate injury.”

In addition:

“In order to prevail on a claim for Fraud in the Inducement, the Plaintiff must prove the
following: To establish a claim or defense of fraud in the inducement, a plaintiff must
prove the nine elements of fraud as well as the following three elements: “(1) that the
alleged fraudfeasor made a false representation relating to a present or preexisting fact;
(2) that the alleged fraudfeasor intended to deceive him; and (3) that he had a right to rely

on the representation made to him.”

Fraud in the inducement occurs when a person tricks another person into signing an
agreement to one's disadvantage by using fraudulent statements and representations.
Because fraud negates the “meeting of the minds™ required of a contract, the injured party
can seek damages or terminate the contract. Had the Plantiff known about all the fraudlent
and deceiving information Plaintiff would never have entered into an agreement with
CCRC. (Exhibit C, Contract & Exhibit D, False Advertising) The Plaintiff had a right to
beliieve Defendants. Plaintiff never would have signed a contract with the Defendants for

the following reasons:
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1. Plaintiff knew ahead of time based on nearly 50 years working as a

prrofessional in Engineeering and Construction it was illegal for Plaintiff to hire

an unlicensed/listed contractor for his work because of it’s cost.

2. Plaintiff knew ahead of time it was illegal for a contractor to even
propose to do work if contractor was not licensed/listed and bonded for the work.

3. Plaintiff knew ahead of time it was illegal for an unlicensed/unlisted
contractor to offer a contract for doing Plaintiffs’ work.

4. Plaintiff new ahead of time licensed residential builders were required
to purchase a Surety bond.

5. Plaintiff knew ahead of time it was not wise to hire an uninsured
contractor.

6. Plaintiff knew ahead of time specialty subcontractors (Roofing) were
required to have a license or be registered for the work and had to purchase a
Surety bond unless a licensed residential builder accepted liability for the work
and provided supervision and inspected the work to ensure the work met the
required regulations, codes and accepted practice.

7. Plaintiffs knew ahead of time that experience counts and hiring an
inexperienced or incompetent contractor could be disastrous.

Defendants proposed to do work knowing it was illegal to propose work without being
licensed.

Defendants offered a contract knowing it was illegal to offer a contract without being
licensed. work without being licensed.

Defendants offered a contract knowing it included fraudulent and misleading
information. Plaintiffs had a right to believe the contract wording. (Exhibit C, Contract)

Defendants performed work without concern about laws, codes and installation
requirements which produced installations with major defects which they refused to
correct. The knowingly fraudulent activity placed a large financial burden on the
Plaintiffs. (Exhibit F, Plaintiffs Losses)

Therefore, Motion for Summary Judgment as to this cause of action should not be
granted.
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d. Fraud or Fraud in the Inducement

Attorney Stated:

“While the Plaintiffs successfully include each element of Fraud in their Complaint, they
again fail to plead with any particularity.

“In order to prevail on a claim for Fraud, the Plaintiff must prove the following: A
cause of action for fraud requires: (1) a representation of fact; (2) its falsity; (3) its
materiality; (4) either knowledge of the falsity of the representation or reckless
disregard of its truth or falsity; (5) the intent that the representation be acted on; (6)
the hearer's ignorance of the falsity of the representation; (7) the hearer's reliance
on the truth of the representation; (8) the hearer's right to rely on the representation;
and (9) the hearer's consequent and proximate injury.” Schnellmann v. Roettger,
373 S.C. 379, 645 S.E.2d 239 (2007). Hollman v. Woolfson, 384 S.C. 571, 579-80,
683 S.E.2d 495, 499 (2009). *

Plaintiffs advanced no argument at the hearing that would overcome the Defendants’
arguments for summary judgment on this issue and therefore, the Court grants
Defendants’ Motion for Summary Judgment of this issue.

Plaintiffs have not articulated or provided evidence of any specific damages suffered as a
result of the Defendants” misrepresentations. The Plaintiffs in this case rely upon a single
allegation that the work performed by CCRC was deficient, nothing more. Also, this
cause of action does not include the elements for Fraud in the Inducement.

“In order to prevail on a claim for Fraud in the Inducement, the Plaintiff must prove
the following: To establish a claim or defense of fraud in the inducement, a plaintiff
must prove the nine elements of fraud as well as the following three elements: “(1)
that the alleged fraudfeasor made a false representation relating to a present or
preexisting fact; (2) that the alleged fraudfeasor intended to deceive him; and (3)
that he had a right to rely on the representation made to him.” Darby v.
Waterboggan of Myrtle Beach, Inc., 288 S.C. 579, 584, 344 S.E.2d 153, 155
(Ct.App.1986). Moseley v. All Things Possible, Inc., 388 S.C. 31, 36, 694 S.E.2d
43, 45 (Ct. App. 2010), aff'd, 395 S.C. 492, 719 S.E.2d 656 (2011).

Again, there is a heightened burden of proof for Fraud. Fraud is not presumed, but must
be shown by clear, cogent, and convincing evidence. Ardis v. Cox, 314 S.C. 512, 515,
431 S.E.2d 267, 269 (Ct. App. 1993). See also, Hancock, 381 S.C. at 330-31, 673 S.E.2d
at 803 (2009) (stating in cases requiring a heightened burden of proof, the non-moving
party must submit more than a mere scintilla of evidence to withstand a motion for
summary judgment).

Plaintiffs have asserted fraud, but have provided no proof of that and there is certainly no
evidence which is clear, cogent and convincing to prove such allegations. For these
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reasons, Defendants’ Motion for Summary Judgment as to this cause of action is
granted.” (Order, p. 5, line 24-25, p. 6, line 1- 31, p. 7, line 1-2)

Plaintiffs avers as follows:

1

Ln

11.

12.
15.

. The Defendants’ made representations to the Plaintiff.
2. The representations were false. (Exhibit C, Contract)
3.
4

The representations were material to the Plaintiffs decision to enter into the contract.

. The Defendants had knowledge of the representations’ falsity or exhibited a

reckless disregard of its truth or falsity.

. Defendants’ intent was that the representations be acted upon by the Plaintiff.

. Based on Defendants’ website, Facebook pages and standardized contract Defendants

had been using the false representations for quite some time with much success.

. The Plaintiff was ignorant of its falsity.
. The Plaintiff relied on the representations’ truth.

. The Plaintiff had a right to rely on the truth of the representations.
10.

Damage was suffered by the Plaintiff as a direct and proximate result of the

Defendants’ misrepresentation.

Plaintiffs relied on their insurance settlement to provide the funds to repair the hail
storms damage.

Plaintiffs had a right to rely on their insurance settlement.

Plaintiffs suffered considerable losses due to Defendants representations on the
contract and throughout the project. (Exhibit F, Plaintiff Losses, Exhibit, Exhibit, G
Uncomplete Items, Exhibit H, Siding Installation Defects, Exhibit I, Roofing

Installation Defects)

For these reasons, Defendants’ Motion for Summary Judgment as to this cause of

action should not be granted

e. Negligent Misrepresentation

Attorney stated:
“Defendants also seek Summary Judgment as to Plaintiffs cause of action for Negligent
Misrepresentation. Again, Plaintiffs have failed to identify any damages specific to this
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cause of action. Moreover, Plaintiffs have failed to prove how any damages claimed in
this case were proximately caused by any alleged representation made by the Defendants.
“To prove a claim for the common law tort of negligent misrepresentation, the

following elements must be established:

(1) the defendant made a false representation to the plaintiff; (2) the defendant had a
pecuniary interest in making the statement; (3) the defendant owed a duty of care to see
that he communicated truthful information to the plaintiff; (4) the defendant breached that
duty by failing to exercise due care; (5) the plaintiff justifiably relied on the
representation; and (6) the plaintiff suffered a pecuniary loss as the proximate result of
his reliance on the representation.” West v. Gladney, 341 S.C. 127, 134, 533 S.E.2d 334,
337 (Ct.App.2000) (emphasis added).

“Evidence of a mere broken promise is not sufficient to prove negligent
misrepresentation.” Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 407, 581

S.E.2d 161, 166 (2003) (quoting Winburn v. Ins. Co. of N. Am., 287 S.C. 435, 443,

339 S.E.2d 142, 147 (Ct.App.1985)). Ordinarily, to be actionable, a statement must

relate to a present or preexisting fact, and cannot be predicated on unfulfilled

promises or statements as to future events. Davis v. Upton, 250 S.C. 288, 291, 157
S.E.2d 567, 568 (1967). Turner v. Milliman, 392 S.C. 116, 123, 708 S.E.2d 766,

769-70 (2011) (emphasis added).

Because Plaintiffs have failed to identify any misrepresentations or damages related to
this cause of action, Defendants are entitled to Summary Judgment.” (Order, p. 7, line 4-
28)

Plaintiffs avers as follows:

1. Defendant Hornbeck made promises followed by “We trusted you, now you need to
trust us “. The promises were reneged on as soon as payment was received and
Plaintiffs ended up paying for the work associated with the broken promises. (Exhibit
F, Plaintiff Losses)

2. When the Plaintiff told Defendant Hornbeck Mr. Huth had way overpurchased siding,
pointing to the leftover stact of material (HardiPlank, fastners provided by the
Distributor that were never used and two cases of caulking that were never applied), and
asking for the excess materials to be removed, Mr. Hornbeck told Plaintiff, Mr. Huth
did not order the material but that he did. After Mr. Hornbeck said that, Plaintiff made
the comment, I know your company did, after which Mr. Hornbeck said he meant he
had personally ordered the material. Later Mr. Hornbeck denied making the statement.
Who would bother denying making a statement like that unless they had become
concerned about their personal liabity. (Exhibit F, Plaintiff Losses)

14



3. When told by the Plaintiff, Hardi Plank starter strips were not installed, Mr. Hornbeck
said many of his clients didn’t want starter strips installed. Who in their right mind
would believe such a statement when it clearly states in the installation instructions
starter strips are to be installed. Undobutedly Mr. Hornbeck has never read the Hardi
Plank installation instructions or seen the instructions that are printed on the HardiPlank
wrapper. (Exhibit I, Siding Installation Defects & Exhibit F, Plaintiff Losses)

4. When told by the Plaintiff the Hardi Plank was not properly fastened in most cases, Mr.
Hornbeck said Contractors new better ways of installing materials than the
manufacturers. Again that is unbeleviable since the 2015 Interntional Residential Code
includes requirements for installing fiber cement siding planks, including fastner types
and spacing, that were not followed by CCRC. Also, Hardi Planks’ installation
instructions follow the building code which requires the installation to be capable of
withstanding 70 mph winds (in the Greenville County area & 110 mph in some other
areas of the state). The installation requirements were also confirmed in discussions
with a Hardi Plank technical representative. (Exhibit H & Exhibit F, Plaintiff Losses)

5. When Plaintiff told Mr. Hornbeck the workers were not following OSHA’s requirements
for sawing HardiPlanks Mr. Hornbeck said he wasn’t worried about OSHA because he
had plenty of money and plenty of lawyers. The reason Plaintiff told Mr. Hornbeck about
the OSHA requirements wasn’t to keep Mr. Hornbeck out of trouble but was for
Plaintiff’s concern about the workers exposure to Silica dust which is a known
carcinogen. Obviously Mr. Hornbeck only had himself in mind. In addition Plaintiffs
had to clean up the silica dust left behind from the sawing operation.(Exhibit G,

Uncomplete Items)

For these reasons, Defendants” Motion for Summary Judgment as to this cause of

action should not be granted

f. Negligence

Attorney stated:
15



“Plaintiffs’ negligence claim is barred by the Economic Loss Rule. “A breach of a duty
which arises under the provisions of a contract between the parties must be redressed
under contract, and a tort action will not lie.” Tommy L. Griffin Plumbing & Heating
Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 54-55, 463 S.E.2d 85, 88 (1995). In
the case at hand, the Contract sets for the duties of CCRC and the Plaintiff. Plaintiff’s
sole remedy is under contract law and the Negligence claim is duplicative and barred by
the Economic Loss Rule and Defendants are entitled to Summary Judgment on this
issue.” (Order, p. 7, line 28-31, p. 8, line 1-3)

Plaintiffs avers as follows:

Attorney’s argument fails in the residential homebuilding context. The SC Supreme
Court recognized two exceptions to the economic loss rule.

”In creating the new exceptions, the court rejected the majority view of the
economic loss doctrine, stating that view “employs a legal framework that focuses
on consequence, not action.” /d. at *3. The South Carolina Supreme Court in 1989
had recognized exceptions to the economic loss rule in the residential homebuilding
context. In Kennedy v. Columbia Lumber & Mfg. Co., South Carolina recognized
tort liability for builders who “place defective and inferior construction into the
stream of commerce” if the construction violates industry standards or poses a
serious risk of physical injury. /d. at *4 (Hunton & Williams, Emerging Issues In

Consumer Ligitation, September 2008)

CCRC performed defective, faulty and inferior construction by intentionally
sidestepping the 2015 International Residential Code, the siding manufacturers’ and
roofing manufacturers’ installation instructions and not meeting accepted industry
standards for construction.

The following results are due to the faulty construction, lack of supervision,
followup and inspection by CCRC.

1. GAF, the roofing manufacturer, would not honor their warranty.
2. James Hardie Company, the siding manufacturer, would not honor

their warranty.
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3. After CCRC said they had completed the roof and had been paid the
full amount, Plaintiffs had continuing leaks in two bathrooms, a bedroom, the
dining room and den. Due to the incorrect installation strong winds would
eventually begin to blow shingles off the roof. After CCRC said they had
completed the siding, Plaintiffs had two continuing interior leaks around the
windows in a bedroom. Due to the damage to the exterior sheathing during the
siding being installed wrong, moisture and air infiltration would begin reducing
energy efficiency, by allowing increased cold/hot air and moisture into the home,
reduce the wall’s insulation value, set up conditions for mold and mildew growth
and allow for insect infestations. Also by not coating the sawed edges of the
siding, delamination of the siding would eventually begin. Also the home’s curb
appeal was reduced by CCRC not repairing and reinstalling the two exterior
lights knocked off the wall by the siding installers, not reinstalling the
downspouts removed by the siding installers, by not reinstalling the window
shutters removed by the siding installers, by not installing siding with the correct
exposure, by leaving a length of siding removed exposing the sheathing, by
installing shingles that curved over the eve and rake, by not installing ridge
vents, by not installing drip edge in some areas. In addition, CCRC installed an
undersized furnace vent cap filled with caulking that caused a backpressure on
the furnace. That backpressure would reduce the furnaces life by causing
moisture accumulation and rusting of the furnace due to incomplete combustion.
The backpressure would cause a life safety issue by inreasing the chance of
carbon monoxide excaping from the furnace and entering the homes’ bedrooms
through the attic. Carbon monoxide tests have shown it easily penetrates
sheetrock, even painted sheetrock because carbon monoxide moleules are 1,000
times smaller than the pores in sheetrock.and paint barely makes any difference.
It’s estimated the above items could devalue the Plaintiffs home by as much as
30%, or approximately $100,000.00. Also, code violations could affect

insurance claims.resulting in thousands of dollars out of the Plaintiffs’ pocket.
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(Exhibit F, Plaintiff Losses, Exhibit G, Uncomplete Items, Exhibit H, Siding
Installation Defects, Exhibit I, Roofing Installation Defects)

For these reasons, Defendants” Motion for Summary Judgment as to this cause of

action should not be granted

g. Unfair Trade Practices Act Violation

Attorney stated:

“Plaintiffs’ SCUTPA claim fails as a matter of law because it is a private dispute that
does not affect the public interest. “Our courts have made it clear that UTPA is not
available to redress a private wrong where the public interest is unaffected. UTPA is not
an alternative vehicle to pursue an alleged breach of contract. Even an intentional breach
of a contract does not rise to the level of a violation of UTPA.” Dove Data Prod., Inc. v.
DeVeaux, 2008 WL 98641167 at (Ct. App. 2008) (internal citations omitted). This matter
is a private dispute between a homeowner and contractor for which Plaintiffs cannot seek
recovery under the SCUTPA. Moreover, Plaintiffs failed to properly plead this cause of
action.”

“To recover in an action under the UTPA, the plaintiff must show: (1) the defendant
engaged in an unfair or deceptive act in the conduct of trade or commerce; (2) the
unfair or deceptive act affected [the] public interest; and (3) the plaintiff suffered
monetary or property loss as a result of the defendant's unfair or deceptive act(s).”
Wright v. Craft, 372 S.C. 1, 23, 640 S.E.2d 486, 498 (Ct.App.2006).

Plaintiffs failed to allege that the unfair or deceptive act affected the public interest.
Moreover, Plaintiffs fails to allege that they suffered monetary damage or property loss as
a result of the Defendant’s unfair or deceptive acts.Plaintiff has provided no proof or law
in this hearing to refute the Defendants’ allegations in the motion and therefore
Defendants’ Motion for Summary Judgment as to Plaintiffs’ cause of action for South
Carolina Unfair Trade Practice Act Violation is granted.” (Order, p. 8, line 5-24)

Plaintiffs disagree and aver as follows:

“In South Carolina, as in most jurisdictions, unfair methods of competition and
unfair or deceptive acts or practices in the conduct of any trade or commerce are
unlawful. See South Carolina Unfair Trade Practices Act (the “Act”), S.C. Code Ann.
§39-5-10, et seq. In order to be actionable, an act must be unfair or deceptive, and must

have an impact upon the public interest. Impact on public interest may be established if
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the act or practice has the potential for repetition. Potential for repetition may be
demonstrated by showing the same kind of action previously occurred, making it likely it
will continue to occur without deterrence, or by showing a company’s procedures create
the potential for repetition of the unfair and deceptive act. (Author, Cheryl D. Shoun,
Nexen/Pruitt)

SECTION 39-5-20. Unfair methods of competition and unfair or deceptive acts or
practices unlawful; application of federal act.
(a) Unfair methods of competition and unfair or deceptive acts or practices in the conduct
of any trade or commerce are hereby declared unlawful.
(b) It is the intent of the legislature that in construing paragraph (a) of this section the
courts will be guided by the interpretations given by the Federal Trade Commission and
the Federal Courts to Section 5(a) (1) of the Federal Trade Commission Act (15 U.S.C.
45(a)(1)), as from time to time amended. (SC Code of Laws, Title 39, Chapter 5, Unfair

Trade Practices, Article 1, General Provisions)

Defendants Unfair Trade Practices that affect licensed, law abiding diligent, and honest

Residential Builders includes:

1. Inferring CCRC has three offices, one in Anderson and two in Greenville
County when they don’t have any. According to contract employees all meetings

are held at Hornbeck’s house.
2. By getting away with utilizing a fraudulent contract.

3. Pretending they have direct employees engaged in supervising, performing and
inspecting their work when they don’t. According to two of Hornbecks” contract
employees, John Hornbeck is the only payroll employee of Custom Castles

Roofing and Construction, Inc. and Custom Castles Construction, Inc.
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4. Operating CCRC for years without being licensed/listed, not being bonded and
not carrying general liability or workers compensation insurance which opens

clients up to numerous types of claims.

5. For not providing services in accordance with building codes, manufacturers

installation requirements and not following accepted practice.
6. By negligent hiring of contract employees and subcontractors.

7. By making false advertising claims on Facebook and the Defendants website.

For these reasons, Defendants’ Motion for Summary Judgment as to this cause of

action should not be granted

h. Disregard of Corporate Entity

Attorney stated:

“Plaintiffs have brought a cause of action against the Defendants seeking to hold John
Hornbeck personally liable for the acts of CCRC. It is generally recognized that a
corporation is an entity that is separate and distinct from, and its debts are not the
individual debts of, its officers and stockholders. Hunting, 359 S.C. at 223, 597 S.E.2d at
806 (citing DeWitt Truck Brokers, Inc. v. W. Ray Flemming Fruit Co., 540 F.2d 681, 683
(4th Cir.1976)). Although the corporate entity may be disregarded in some situations,
piercing the corporate veil is not a doctrine to be applied without substantial reflection.
Baker v. Equitable Leasing Corp., 275 S.C. 359, 367, 271 S.E.2d 596, 600 (1980)
(“However, ‘piercing the corporate veil’ is not a doctrine to be applied without
substantial reflection.”). Mid-S. Mgt. Co. Inc. v. Sherwood Dev. Corp., 374 S.C. 588,
597, 649 S.E.2d 135, 140 (Ct. App. 2007).

The only contract at issue in this case is the one between CCRC and Plaintiffs dated
July31, 2017. Moreover, Plaintiff, Milton Gatlin, testified in his deposition that he never
even met John Hornbeck until after the siding and roof was replaced by CCRC at his
house.

Plaintiffs have submitted no evidence or law at this hearing to support this cause of
action.

In order to determine whether the corporate formalities were observed under the first
prong of the Sturkie test, the courts consider eight factors:

(1) whether the corporation was grossly undercapitalized;

(2) failure to observe corporate formalities;

(3) non-payment of dividends;
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(4) insolvency of the debtor corporation at the time;

(5) siphoning of funds of the corporation by the dominant stockholder;
(6) non-functioning of other officers or directors;

(7) absence of corporate records; and

(8) the fact that the corporation was merely a fagade for the operations of
the dominant stockholder. Mid-S. Mgt. Co. Inc. v. Sherwood Dev. Corp.,
374 S.C. 588, 598, 649 S.E.2d 135, 14041 (Ct. App. 2007).

During his deposition, Milton Gatlin, admitted to having no personal knowledge about
the “Sturkie factors” and Defendant entities. Plaintiffs presented no evidence to pursue
this case of action. For this reason, Defendants’ Motion for Summary Judgment on
disregarding the corporate entity is granted.” (Order, p. 9, line 1-32)

The Plaintiffs avers as follows:

Defendants Hornbeck and CCC argue, in their old motion to dismiss, that they are
not parties to the contract at issue in this action and that Defendants CCC and CCRC are
legally separate entities. As such, Defendants Hornbeck and CCC should be dismissed
as it is their opinion that no claim has been made that can reach them under Rule 12(b)
(6) of the South Carolina Rules of Civil Procedure. These are grossly inaccurate legal
conclusions for the following reasons.”

A. The Corporate Veil Should Be Pierced .

Plaintiffs allege in paragraph 4 of their complaint that Defendant companies are
under the same corporate umbrella. Defendants CCC and CCRC are corporate shells of
Defendant Hornbeck, thus the corporate veil should be pierced. It is Plaintiffs' belief that
piercing the veil will reveal that Defendant Hornbeck is in reality a sole proprietor instead
of merely the owner and/or majority shareholder and/or officer of Defendant companies;
that Defendant CCC was not in reality a limited liability company, but rather a sole
proprietorship; and that Defendant CCRC is not in reality a corporation, but rather a sole
proprietorship.

Under the two-prong test laid out in Sturkie v. Sif7y, 280 S.C. 453, 313 S.E.2d
316 (Ct. App. 1984), eight factors must be considered in determining whether corporate
formalities are being observed by the dominant shareholders for the first prong. The
factors are:

1) whether the corporation was grossly undercapitalized,
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2) failure to observe corporate formalities;

3) non-payment of dividends;

4) insolvency of the debtor corporation at the time;

5) siphoning of funds of the corporation by the dominant
stockholder;

6) non-functioning of other officers or directors;

7) absence of corporate records;

8) the fact that the corporation was merely a facade for the
operations of the dominant stockholder.

"The conclusion to disregard the corporate entity must involve a number of the
eight factors, but need not involve them all." Dumas v. Infosafe Corp., 320 S.C. 188, 192,
463 S.E.2d 641 (Ct. App. 1995). Evidence currently in Plaintiffs' possession indicates that
Defendants CCC and CCRC are merely facades for the operations of Defendant
Hornbeck who, upon information and belief, is the majority shareholder.

Defendants allege that Defendant companies are separate and distinct. However,
as Defendants have already admitted in their answer pleading, Defendant CCC did
business as Defendant CCRC. At the time the contracted work took place Defendant
CCRC did not have a contracting license registered to it, but Defendant CCC had
Defendant Hornbeck's licensed to it, as stated in paragraph 10 of Plaintiffs' complaint.
Defendant Hornbeck used his license to obtain the re-roofing permit in his name.

CCC was not listed on Greenville Counties website as contractor or subcontractor
for a contract where Defendant CCRC was the promisor. If the Defendant companies are
distinct and separate as Defendants allege then Defendant CCRC should have had its
own registered contracting license. Upon information and belief, it was Defendant
Hornbeck, solely and without consultation of any other officers/ directors of the
Defendant companies that made the decision to do this. Defendant Hornbeck's actions
indicate that he was and is using both Defendant companies as facades for his own
operations as a general contractor which none of the Defendants are. ... ..

The second prong of the test requires Plaintiffs to show that injustice or

fundamental unfairness will occur if the veil is not pierced by proving "that (1) the
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defendant was aware of the plaintiff's claim against the corporation, and (2) thereafter,
the defendant acted in a self-serving manner witH regard to the proberfy of the
corporation and in disregard to the plaintiff's claim in the property." Dumas, 320 S.C. at
192, 463 S.E.2d at 644. "The essence of the fairness test is simply that an individual
businessman cannot be allowed to hide from the normal consequences of carefree
entrepreneuring by doing so through a corporate shell." Multimedia Publ'g of S. C., Inc.
v. Mullins, 314 S.C. 551, 556, 431 S.E.2d 569, 573 (1993).

As to the first prong, Defendants were made aware of Plaintiffs' claim at least as
far back as February 2018 when they initiated this suit. As to the second prong, Defendant
Hornbeck acted in a self-serving manner in disregard to Plaintiffs' by dissolving
Defendant CCC in March 2018. Plaintiffs believe it will show property that would
otherwise have been subject to Plaintiffs' claim against Defendant CCC was either
transferred to Defendant CCRC's or Defendant Hornbeck's possession. These are the
actions of an "an individual businessman . . . to hide from the normal consequences of
carefree entrepreneuring by doing so through a corporate shell." Id Therefore, it is

necessary to pierce the corporate veil in order to insure fairness to Plaintiffs.

B. Defendants' Interests Are So Amalgamated As To Blur the Lines Between the
Parties.

In the alternative, Defendants CCC, CCRC, and Hornbeck have interests that are
amalgamated as to blur the lines between the parties. In Kincaid v. Landing Development
Corp., 289 S.C. 89, 344 S.E.2d 869 (S.C. App. 1986), the Defendants of that case argued
that the trial court erred in refusing to distinguish Defendant RMG from the other
Defendants because they were merely the sales and marketing agent for the development.
Kincaid vs Landing Development Corp., S.C. 89, 344 S.E.2d 869, 874 (S.C. App. 1986).
The evidence showed that all of the Defendant companies had officers and shareholders
that were mostly the same for each company; that all of the Defendant companies' offices
were located at the same place concurrently; that when a Plaintiff called Defendant RMG
regarding an issue with their house someone would show up to deal with it; and a letter

with an RMG letterhead with the notation "A Development, Construction, Sales, and
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Property Management Company." Id. The Court held that "the evidence revealed ' an
amalgamation of corporate interests, entities, and activities so as to blur the legal
distinction between the corporations and their activities." Id. As a result, each of the
Defendants were all held to be liable for the torts alleged. See Kincaid vs Landing
Development corp., S.C. 89, 344 S.E.2d 869 (S.C. App. 1986).

Similarly, evidence already in Plaintiffs' possession reveals that such an
amalgamation exists regarding the Defendants in this case. Both Defendants CCC and
CCRC shared the same office and website concurrently at the time Plaintiffs entered into
contract with Defendant CCRC. Indeed, even though Defendant CCC has dissolved since
the beginning of this case they continue to have an active Facebook page that exists
concurrently with Defendant CCRC's. Both of these Facebook pages have a website link
for www.customcastles.net. Defendants CCC and CCRC used the same graphic logo
concurrently. Defendant CCC has roofing listed as one of the services that it provides on
its Facebook page concurrently with Defendant CCRC which has "Roofing" in its name.
Defendant Hornbeck obtained the re-roofing permit required to perform the contract on
his behalf and not that of the Defendant CCRC. Evidence in Plaintiffs' possession also
tends to indicate that Defendant Hornbeck was the registered agent of each Defendant
company concurrently and that they had the same physical location registered with the
Department of Labor, Licensing, and Registration. Plaintiffs also believe that continued
discovery will reveal that the Defendant companies have many if not all of the same
officers or shareholders.

All of this evidence shows that the lines between the Defendants as separate
entities is blurred and that Defendant Hornbeck's and Defendant CCC's interests and

activities are amalgamated with Defendant CCRC's.

C. Defendant Hornbeck is individually Liable for SCUTPA Violation
Plaintiffs allege in paragraphs 57-60 of their complaint that Defendant(s) have

engaged in activities in violation of the South Carolina Unfair Trade Practices Act
(SCUTPA). SCUTPA makes directors and officers of companies that conduct unfair or
deceptive trade practices liable for those acts if they directed, participated in, or exercised
direct control over said activities. Code 1976, S 39-5-10 et seq. As an officer, director,
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or controlling person of the Defendant companies, Defendant Hornbeck is jointly and
severably liable for violations of the SCUTPA because he has participated in or directed
unfair or deceptive acts performed by the Defendant Companies. See Neeltec Enterprises,
Inc. v. Long, 402 S.C. 524, 741 S.E.2d 767 (S.C.App. 2013). As the sole or majority
shareholder and directing controlling officer of the Defendant CCC and Defendant
CCRC. Upon information and belief, Defendant Hornbeck directed and participated in
the following deceptive acts (Compl. 18 - 19):
1. False representations that Defendant CCRC was operating with a valid
contractor's license at the time Plaintiffs entered into contract with
Defendant CCRC (Compl. 156));
2. These false representations were made on the Custom Castles website;
3. These false representations are made on Defendant CCRC's form
contracts;
4. False representations that Defendant CCRC has regular employees
other than Defendant Hornbeck. Specifically, John Von der Lieth has .
business cards identifying him as the Director of Client relations and
Defendant Hornbeck has acknowledged him as such on Defendant
CCRC's Facebook page. Mr. Von der Lieth is in fact a sub-contractor
hired by Defendant Hornbeck and not a regular employee of Defendant
CCRC. In addition, George Huth presented himself as a project
manager of CCRC and in fact he is also a sub-contractor; That
Defendant Hornbeck used his residential builders license to obtain a re-
roofing permit with the County of Greenville for Defendant CCRC's
contract with Plaintiffs;
5. False representations that Defendant CCRC is registered with the
County of Greenville to do business there; and
6. False representations that Defendant CCRC maintains an office at 33
Market Point Drive, Greenville, SC which is false and Defendant CCC
maintains an office at 3300 N. Main St. Ste D in Anderson, SC which
in fact is only a post office box at a UPS Store. Mr. Von Der Lieth told
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Plaintiffs that Defendant CCRC's real office is Defendant Hornbeck's
house and he met Defendant Hornbeck there numerous times for
business purposes.

7. Defendant Hornbeck did not apply for the re-roofing permit for
Plaintiffs' home until October 25, 2017 which is after he stopped work
on Plaintiffs' home.

The above-mentioned actions are also capable of repetition and thus have an
adverse impact on the public interest. C+eSadigi v. Daghihfekr, 36 F. Supp. 2d 279
(D.S.C. 1999). As Defendant CCC and Defendant CCRC concurrently existed for some
years it is likely that Defendant Hornbeck has repeated these deceptive acts with other
customers. See Barnes v. Jones Chevrolet co., 292 S.C. 607, 358 S.E.2d 156 (Ct.App.
1987); York v. Conway Ford, Inc., 325 S.C. 170, 480 S.E.2d 726 (19%).

These acts were purposefully deceptive in concept and nature and either under the
direction of Defendant Hornbeck or had his participation in them.

After filing the Complaint, the Plaintiffs have discovered evidence they believe
show that each of the Defendant corporations are either alter egos of Defendant John M.
Hornbeck, 111 or, alternatively, the lines distinguishing the parties is blurred to

the point where they have amalgamated interests and activities.

i. All Tort Actions are Barred by the Economic Loss Rule

Attorney stated:

“All of Plaintiff’s tort claims are barred by the Economic Loss Rule. “A breach of a duty
which arises under the provisions of a contract between the parties must be redressed
under contract, and a tort action will not lie.” Tommy L. Griffin Plumbing & Heating
Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 54-55, 463 S.E.2d 85, 88 (1995). In
the case at hand, the Contract sets forth the duties of CCRC and the Plaintiff. Plaintiff’s
sole remedy is under contract law and any tort claim that arises out of the same
circumstances, actions and facts are duplicative and barred by the Economic Loss Rule
and Defendants’ Motion for Summary Judgment on dismissal of the tort actions is
granted.” (Order, p. 10, line 1-10)

The Defendants’ Attorney erred based on the fact the Attorney did not do Due

Diligence and used case law that was misleading. The Economic Loss Rule does not apply
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in South Carolina in the residential homebuilding context. The SC Supreme Court
recognized two exceptions to the economic loss rule.

“In creating the new exceptions, the court rejected the majority view of
the economic loss doctrine, stating that view “employs a legal framework that
focuses on consequence, not action.” /d. at *3. The South Carolina Supreme
Court in 1989 had recognized exceptions to the economic loss rule in the
residential homebuilding context. In Kennedy v. Columbia Lumber & Mfg. Co.,
South Carolina recognized tort liability for builders who “’place defective and
inferior construction into the stream of commerce” if the construction violates
industry standards or poses a serious risk of physical injury. /d. at *4 Hunton &

Williams, Emerging Issues In Consumer Ligitation, September 2008)

Therefore, Defendants are not entitled to Summary Judgement on this issue.

Conclusion

Plaintiffs pray for the following

1. For the Defendants to be found to be unjustly enriched by the benefit conferred
upon them by the Plaintiff;

2. For the Defendants to be found liable for breach of contract accompanied by
fraudulent intent.

3. For the Defendants to be found liable for fraud or fraud in the inducement.

4. For the Defendants to be found liable for negligent misrepresentation.

5. For the Defendants to be found liable for negligence.

6. For the Defendants to be found in violation of the Unfair Trade Practices Act.

7. For the corporate veil of Defendants Custom Castles Construction, LLC and
Custom Castles Roofing and Construction, Inc. to be pierced and allow personal

liability against Defendant John M. Hornbeck, I11.
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8. That this matter be tried by jury.

9. For such other and further relief as the Court may deem just and proper.
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ATTACHMENT B

Attorney Misconduct

Attorney misconduct may include: fraudulent misrepresentation, false or misleading

statements, hiding evidence, failing to disclose all relevant facts, arguing a position while

neglecting to disclose prior law which might counter the argument. A lawyer shall not

make a statement that the lawyer knows to be false or with reckless disregard as to its truth

or falsity.

The following are items that should be considered as possible misconduct by the

Defendants’ Attorney in this case.

1.

The Defendants’ Attorney committed fraudulent misrepresentation by changing
Plaintiff’s deposition testimony in Attorney’s Memorandum. (Atty Mem p. 5, line

1-2)

Plaintiff’s actual deposition testimony says,

“So, anyway, they came to the house. We got in an argument and I ran them off.
Q. What do you mean by ran them off?

[ told them to leave my property, and I used some expletives that I can't say in front
of you.”,

(Gatlin Dep. P. 43, line 15-20) (Attorney’s Exhibit B)

Attorneys’ Memorandum says, in quotation marks, “running them (CCRC) off”.
(Atty Mem p. 5, line 2) By intentionally adding (CCRC) in the quotation,

Defendants’ Attorney tried to change the true meaning of Plaintiff’s testimony, with
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the clear intent of misleading the Court to gain an advantage for his Defendants.
Without, “(CCRC)” being inserted in Plaintiff’s testimony the Attorney’s argument,
that appears four times, in one way or another, in his memorandum, saying,
Plaintiffs did not allow CCRC to complete the work, fails and should be stricken.
The truth about Plaintiffs’ testimony is supported by Mr. George Huth’s text
message. (Exhibit L, Mr. George Huth, et al Texts)

. The Defendants’ Attorney was negligent and misleading, by failing to disclose all
relevant facts when referring to the “Contract” favorably for the Defendants
numerous times and including it as Exhibit A. in his Memorandum knowing ahead
of time, based on the original case, the contract was fraudulent, deceiving, illegal
and unenforceable. The contract was fraudulent because it said Custom Castles
Roofing and Construction, Inc. was licensed, bonded and insured which they were
not. It was deceiving and fraudulent by misrepresenting that CCRC did Commercial
and Residential projects they were not licensed to do. The contract was also illegal
because CCRC would have to perform illegal activities and was in violation of SC
Code of Laws Title 40 Article 1 Section 40-59-30 License requirement, enforcement
of contracts, restraining orders. (Exhibit C, Contract)

. Attorney stated “Plaintiff did not endorse over the check from its insurance company
to CCRC and therefore breached its Contract with CCRC.” The attorney made that
statement without knowing whether it was true or false, which amounts to Attorney

misconduct for false or misleading statements. The check referred to was not issued



by Plaintiffs’ Insurance Company until 3 weeks after CCRC submitted the invoice
for the remaing contract amount.

4. The Attorney’s sentence in the first paragraph of BACKGROUND, “After CCRC
performed the roof and siding replacement, Plaintiffs paid CCRC $19,546.64, a
portion of the sum due under the contract.” was misleading because by saying
“performed” Attorney inferred “completed” which they never did and “paid a
portion of the sum due under the contract” was as if the Plaintiffs had not paid the
total amount for the completed work when in fact the work was not completed and
the amount remaining was retainage for uncompleted items.

The Attorney’s sentence “Plaintiffs’ payment to CCRC was paid out of insurance
proceeds received as a result of hail and wind damage.” could not have been proven
because it was not true.

4. Plaintiffs’ payment of $8,200.00 was paid out of Plaintiffs’ personal funds prior
to Plaintiffs receiving payment from their insurance company. (Exhibit O, Payments)

Attorney states (Atty Mem p.6, lines 3-6) “Furthermore, Plaintiffs prevented CCRC
from performing it’s statutory right to cure pursuant to the South Carolina Notice
and Opportunity to Cure Construction Dwelling Defects Act, S.C. Code of Laws §
40-59810.” knowing in the original case the Court had ruled against that argument
which was confirmed by the Residential Builders Commission saying that it didn’t
apply to CCRC because CCRC was not licensed and had been performing illegal
acts. That wouldn’t change just because the case number changed.

5. In Atty argument against Plaintiffs’ Negligent Misrepresentation action, Atty states

“Defendants also seek Summary Judgment as to Plaintiffs cause of action for

B-3



Negligent Misrepresentation. Again, Plaintiffs have failed to identify any damages
specific to this cause of action. Moreover, Plaintiffs have failed to prove how any
damages claimed in this case were proximately caused by any alleged representation
made by the Defendants. In this cause of action,

Plaintiffs plead as follows:

48) The Defendants have made the following false misrepresentations to the
Plaintiff:

g. That he was a general contractor accustomed to performing the nature, scope,
and type of work which he was hired to perform.

h. That Defendant was the owner of the company, and the individuals performing
the work on the Plaintiff’s home were under the Defendant’s direct scope and
authority.

1. That the Defendant and his other agents would perform the work on the Plaintiff’s
home to the exact specifications required by the Plaintiff.

J. That the Defendant’s would be using the materials requested by the Plaintiff, to
their manufacturing specifications.

Attorney stated“Plaintiff did not endorse over the check from its insurance company
to CCRC and therefore breached its Contract with CCRC.” The attorney made that
statement without knowing whether it was true or false, which amounts to Attorney
misconduct.

6. Under h. Disregard of Corporate Entity, Attorney made the statement "During his deposition,
Milton Gatlin, admitted to having no personal knowledge about the “Sturkie factors” and Defendant
entities.

Plaintiff requests Attorney show Plaintiff where the words "Sturkie factors" show up in Plaintiff's
deposition because his word search failed to.

During Plaintiffs short introduction to the Judicial System they have come to realize

it’s hard for justice to prevail over dishonesty, especially when the end justifies any means.
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ATTACHMENT C

IT WAS ILLEGAL UNDER SC CODE OF LAWS SECTION 40-11-200
FOR OFFERING A PROPOSAL AND THIS CONTRACT

FRAUDULENT STATEMENT FRAUDULENT STATEMENT
NOT LICENSED FOR THIS NOT LICENSED, BONDED
WORK OR INSURED

SALES ASSOC. . (Sokﬂ

Full Name g:v\-\é':\ | M\Yon _ rcﬁmma*}

First ML

Address JDS S\uer % %+
Home Phone Mq 42549 Ins. Co.
Cell Phone Claim No. 2%3%%2(}3@

Email Mortgage Co.
insurance Agreed Payment Amount (Prior 10 any Supplement Request) - $ _ NONE OF THIS WOFIK WAS

/ DONE -

SPECIAL ATTENTION AREAS m E

Additional Upgrade Expense - §
GNE

ROOF SPEGIHC&TR‘S

Shingle Color ‘wﬁ*

Shin

Shmg}:m &L

& Remove Trash From Roof, Gutters & Yard
14 Protected Landscaping Where Applicable
4§ Roll Yard With Magnetics Roller

ADuality Control Inspection

Tear Off 44 Yes [{No No. of Layers -
Fait Interior Damage gcg
Nmﬁ NOT
r
Decking Additional Cost el INSTALLED
INSURANCE PAYMENT SCHEDULE RECOMMENDATIONS-NOTES-UPGRADE DETAILS
1ST.INS. CK. okE____ DATE 5 v s =247/000
PROGRESS PYMT. o DATE. 3 Y‘“'*:: o
DEPRECATIONCK. g DATE. s - I NOT
INSTALLED

INSURANCEMORTGAGE COMPANY NOTE: | hereby authorize the insurance company and/or the mortgage company to make any checks payable jointly.

TERMS: By signing this contract, Customer authorizes Custom Castles Roofing and Construgtion, inc, "CCRC” to pursue the Customer's best interest for a project
mamrmdmﬂnmmwmwwMstnmwmmyamccmm«awmammmom«mwum
Mhen the “insurance agread pa shalbewr?uanmmblui ided above, Customer authorizes CCRC to obtain labor and

orth herein and on. the reverse side hareo! to accomplish the

DONE Notice of Cancellation: You may cancel this Contract at any time before midnight on the fifth business day after you have received written
=t i= Mﬂﬁmﬂunh’mmmnmﬂwmypmn{mnﬂmurcamthnaawwwmwmnmpnm Th:sﬁghtwunu!

is In addition to any dther rights of cancellat whichmyhehundlnshtoorbderalbuorreg&ﬂon See atla otice of ol
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JMER AGREEMENT

In consideration of ?:ad and valuable consideration, the receipt, value, and sufficiency of which are hereby acknowledged, Customer end CCRC (hereinafler from time fo time
e .

collectively referred the “Parties”) agree as follows:

T,WMrﬁmMememW‘mCCHCasm | contractor. As its
compensation, CCRC will be enfitied to ten percent (10%) as overhead, and ten
parcent (10%) as profit, for a total of twenty (20%) from the amount
received by Gustomer from insurance, as by insurance induslry standards
to be paid to CCRC, plus expenses or charges for bond insurance premiums or
costs beyond normal insurance coverage. Any such additional expenses,
premiume, or costs shall be added lo the amouni of the Contract (for examplc.
pertormance bonds or maintenance . Replacement of deteriorated declang,
tascia boards, roof jacks, ventiiators. flashing, o other materials, unless otherwise
staled in this Contract, are not included and will be charged as extra charges for
work and materials,

2. This Contract is subject to approval of CCRC's credil department. The CCRC
representalive cxecuting this Contrac! must obtain the spproval of the officer of
CCRC for this Conlract lo be effective. i the Cantract is not approved, GGRC will
notity Customer.

3. BUYER'S RIGHT TO CANCEL: F you decide you do not want the goods or
services, you may cancel this Contract by mailing notice to CCRC. The nolice must
uLqudonoiummgnodsnrm' and must be sent “certified mail”
before ight of the third business day after you sign this Contract. The notice
must be sent 1o: Custom Castles Roofing & Construction, Inc. at: 3300 N. Main St.
Ste. D-184 Anderson, SC 29621, If cancelation is made atter CCRC has met your
ﬂuﬁor.mmww.w,wmwumwmmMm
e 14.

4. Upon full RCV payment, CCRC grants Customer a warranty for five (5) years on

roof replacement. two (2) years on siding replacement, and one (1) year on gutter

fepairs. There is no warranty on temporary roof repairs, Extended service

mapn:esmavaﬂaua tor an additional charge, which must be in wriing signed by
ries.

§. CCRC Is not and shall not be responsible for construction problems of
Cuslomer's home.

6. Customer understands that exisfi framigg issues such as uneven rafters and

Msrmmgmndmruponsil&yué to fix and will only be repaired if

npzﬁhdandonaﬂmanﬂmmﬁulbwsmbeagreedumhmﬁng both
ies

7. CCRC shall have no for
windstorm, or other perils s 18 normally conle
owner's ingurance or business risk insurance.

from rain, fire, lomado,
o be covered by home

8. Atter ninety {90) days, CCRC reserves the right 1o revise its prices in accordance
with costs in eflect at the ime. {For example, increases in material costs),

9. CCRC shall not be liable for failures or failure 1o performance due to labor
controversies, strikes, fires, weather, o obtain materials trom usual
sources, or any other circumstances beyond the conlrol of CCRC, whether of a
similar or dissimilar nalure,

10. CCAC s nat responsibie for any damage due to leaks by excessive wind, driven
rain, ice, or hail during the peri ‘:)?\m-amy (Excessive v?i’rd is65mph.)

11. If material has to be reordered or restocked because of a cancellation 3 the
T the

Cuslomer there will be a restocking fee equal to fifteen percent (15%)
Contract price.

E)%;HTES Contract shall nol be assigned except by or with the written permission of

13. CCRC is nat and shall not be responsible for any mold or interior damage
resulting from mold,

14. 1t for any reason Customer does nol peemit CCRC 1n complete performance
under this Gontract other than by cancelling the Contact within five (5) business
after Customer has received written notification from its insurer that all or any
part of its claim or this Contract is not a covercd loss under the insurance policy,
CmrﬂlallpﬂyCGRCforﬁsinsrmm.w' ing, meeting with
Customer, travel time, and working with adjuster at the rate of $100 00 per hour
worked, all expenses spent on the job. If CCRC is required to collect any
amourls owed under this Contract from Customer, it shall be entitled to recover
i , including its reasonable attorncys' fees, costs, and

interes! at eightesn percent (18%) per annum on all amounis owed. If Customer
cancels this in compliancc with the Notice of Cancelliation on the first page
of this Contract, the Cuslomer shall be required 1o pay CCRC for its sarvices
and expenses that were inurlﬁngbyme&mmlawbm

necessary to prevent damage fo the pramises, i.e. emargency services and
expenses.

15. This Gontract shall be conslrueg and inlerpreled in accordance with the laws of
the State in which it was signed, without regard 1o its choice of law rules. Should
wﬁm of this Conlract require imierpretation, the Parties that the
i , entity, or cour interpreling or construing the same shail not y 2
ion that the terms hereof mmﬂ-ﬁymmcna
Wufmmmhhdmmmamhwbemum i
construed against the who itsalf or through its agents prepared the same.
mwemmatamulmepnrzﬁs‘omolﬁscumm(hdum any provision within &
singhsacﬁonmsenterm)sheﬂbyummmbeh&.m.armmuia
unenforceable, the remaining provisions are severable and shall remain
enforceable 1o the full extent permitted by law.

16. This Contract represents the complete understanding the Parties and
supersedes and replaces any and all prior agrcomenis representations
regarding the subject matier of the Contract. No prior or conlemporaneous
statements, representations, inducements, promises, or agreements, oral or
ogidembemummgﬂww.mlmhrﬁsulme
and effect.

17. This Contract and any of its provisions may not be modified, waived, or
amended except by a subsequent writing executed by both Parties and making
specific reference hereto, This Contract shall be binding upon and inure to the
benefit of lhe executors, administrators, personal representatives, heirs,
successors, and assigns of each Party hereto.

18. CCRC's maximum liability to Customer for any claimed negligence, default, or
breach of this Contract by CCRC or for CCRC's negligence shall be an amount
equal to the original cost of labor and materials for the repairs andfor replacement
contemplated by this Contract,

19. During the duration of the work the Customer's iomeowner's insuranca wil be
responsible for any interior damage as long as CCRC has taken reasonable action
to protect the rool during the repair of the roof.

20. It there are any solar panels on Customer's raof, CCRC will not be responsible
for any damage during repairs and or replacement. Customer agrees 1o have solar
panel company take the appropriate aclion ‘o protect it, if necessary.

21. CCRC is not responsible for a-rg:armge on or below the root due to leaks from
skylights urless CCRC completed the skylight replacement,

21. Payments by Customer are to be made as follows: One third down payment at
the time this Contracl is si by Gustomer or receipt of the first insurance check,
whichever is greater. reserves the right to bill propartionately based on
percentage of work complete. Further, Customer agrees 1o endorse and tum over 1o
CCRC any check received from an insurance or third within seven
(7) days raceipt thereof. Failure to do so will be a of this Contract. Customer
hereby authorizes the insurance company andlor the mortgage company to make
any checks pﬁm jointly to Customer and CCRC. Customer agrees to pay in full
al the time of the completion of Confract andior change order(s)

22, Any hidden conditions or building code related issues which result in additional
labor andior material costs will require a change order signed by both Padies to
mmllmmmmimammmﬂm
order is not . (For example, rotten 'ng.hm’?mrmcm
or coils, efc.). CCAC is not responsible for damagas to any of the foregoing.

23. Customer understands all nsurance proceeds are 1o be paid to CCRC for
insurance approved repairs unless noted in writing in this Contract or in a change
order.

24 CCAC may enforce its right to payment by other means, including, but not
hmn.ﬁudaw\mr&uﬁmdbaam. to appropriate

i ing agencies, and any other legal remedies available at law or in equity.
25, Customer undersitands that CCRC subcontracts all dumpster work and such
other work as CCC may in its sole discretion determine. Any flal lires due to nails
et under the dumpster, driveway, or garage are the respons of the contracted
dumpster company, not

notices to CCRC shall be sent via U.S. Mail to its administrative ¢

essed to. Custom Castles Roofing and Construction, Inc., 3300 N. Main St.

-194, Anderson, SC 20621,

27. The Parfies uhmpaahﬁ;hmﬁem&h::yarﬂaﬂsggplmnm

documents and 1o all additional actions whith may be necessary
to give full force and effect to the basic terms and intent of this Contract.

ADMINISTRATIVE OFFICE IS A PO

BOX AT A UPS STORE
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FORM 7
PROOF OF SERVICE OF A NOTICE OF APPEAL

THE STATE OF SOUTH CAROLINA RECEIVED)
In The Court of Appeals : -
Jan 312025
SC Court of Appeals
APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
Hon. Bentley D. Price, Circuit Judge 2766
Case No. 2024-001197
John M. Hornbeck, Il et al, Respondent,
V.
Milton A. Gatlin et al, Appellant.

PROOF OF SERVICE

| certify that | have served the ANSWER TO RESPONDETS 2ND MOTION TO
DISMISS by personally delivering a copy to his attorney of record, Wendell L.
Hawkins, at his office at 9 Buena Vista Way, Greenville, SC 29615 on January 31,
2025 and emailing a copy to wlh@wlhawkinslawfirm.com

Jan 31,2025 YN A, éoﬁw\,

Milton A. Gatlin

105 Silver Pine Ct.

Greer, South Carolina 29650
(864) 404-9259
milton@dti.us

Pro Se for Appellant
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