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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
) CR. NO. 2007-GS-40-4465
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On October 31, 2011, the Coust heard Willie Ritter (Defendant’s) Motion to Reconsider Sentencing and
Motion to Vacate the Guilty Plea, Present at the hearing were Fifth Circuit Assistant Solicitor Luck

Campbell, for the State, and William Bertram Von Herrmann, for the Defendant. The Court denies
Defendant’s motions,

Procedural Background
On July 20, 2009, Defendant entered a plea of guilty to one count of Homicide by Child Abuse before
Judge Paul Burch. At the time of his plea, he was represented by Attorney Jan Strifling, of Columbia,

At the guilty plea, Judge Burch advised the Defendant of the constitutional rights he was waiving, and
discussed with the Defendant hijs privilege against selflinczimination, rightsto a Jury trial, and tight fo
confront his accusers. 'Judge Burch also questioned the defendant about the facts surrounding the crime
and the punishment that could be imposed. ; $§
13

Judge Burch then deferred sentencing pending the receipt of sentencing memorandins from counsel and a
presentence inilestigation. On September 21, 2009, Judge Burch sentenced the Defendant to twenty years,

On September 25, 2009, Defendant, by and through his attomey Jan Strifling, moved that the Court reconsider
the sentence imposed on the Defendant September 21, 2009. L

On December 8, 2010, the Court ordered that William B. von Herrma
the Defendant, and relieved Jan Strifling.
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The Court heard Defense’s Motion to Reconsider Sentencing on October 31 » 2011, At the hearing, the
Defendant also moved to vacate the guilty plea. A Motion to Vacate the Guilty Plea was never submitted in
writing) Rather, the motion was made on the record at the October 31, 201 1, hearing,

Defendant’s Motion to Reconsider
Sentencing was imposed by Judge Burch on September 21, 2009. The Motion to Reconsider was timely filed by
Defendant on September 25, 2009.

The authority to change a sentence rests exclusively with the sentencing judge and is within his or her
discretion. State v. Smith, 276 8.C. 494, 498, 280 S.E.2d 200, 2010 (1981). A judge or other sentencing
authority is to be according very wide discretion in determining an appropriate séntence, and must be permitted
to consider any and all information that reasonably might bear on the proper sentence for the particular
defendant, given the crime committed. Wasman v. United States, 468 U.S. 559, 563, 104 S.Ct. 3217, 82 L.BRd.2d
424 (1984).

Defense has failed to present any new or enlighteniﬁg information regarding sentencing. The Court has once
again considered all information that may determine proper sentenéing, end finds that, given the facts and
circumstances and lack of any new perspective, the original sentence of twenty years was appropriate. Thus,
Defendant’s Motion for Reconsideration is DENIED.

Defendant’s Motion to Vacate Guilty Plea
The Defendant failed to file a Motion to Vacate the Guilty Plea in writing within ten (10) days after the
imposition of sentence. Instead, the Defendant made its Motion to Vacate during the hearing for the previously
filed Motion to Reconsider at the Qctober 31, 2011, hearing in open court with a couit reporter present.

Rule 4(a) of the SC Rules of Criminal Procedure is as follows: “An application to the court for an order shall be
by motion which, unless made during a hearing or trial in open court with a court reporter present, shall be
made in writing, shall state with particularity the grounds tixerefor, and shall set forth the relief or order sought,
The requirement of writing is fulfilled if the motion is stat¢in & written notice of the hearing of the motion,”
Rule 4(a), SCRCrimP, )




Also, “Except for motions for new trials based on after-discovered evidence, post trial motions shall be made
within ten (10) days after the imposition of the sentence. .. The time within which to make the motion shall not
be affected by the ending of a term of court or departure of the judge from the circuit, and the circuit Jjudge shall
retain jurisdiction of the action for the purpose of hearing and disposing of the motion if nor heard and disposed
of during the term. ..” Rule 29(a), SCRCrimP.

Defendant’s motion was not a motion for new trial based on after-discovered evidence, Defendant’s post-trial
motion was not made within ten (10) days of September 21, 2009. The motion to vacate was not timely filed,
and thus the Court does not have the authority to decide Ritter’s motion to vacate.

In State v. Warren, Appellant Warren appealed guiity pleas to burglary in the first degree and attempted armed
robbery. State v. Warren, 392 8.C. 23 5,236,708 S.E.2d 234, 235 (2011). After sentencing, Watren filed a
timely motion to withdraw her pleas. /4 She then later amended her post trial motion to request reconsideration
of her sentence, specifically abandoning the motion to withdraw her plea. /4 Warren argued to the SC Court of
Appeals that the circuit court erred in finding it was without authority to consider her untimely motion to
reconsider the sentence. /& The Court of Appeals affirmed the circuit court’s finding that her motion to
reconsider was not timely filed, and found that her motion to reconsider her sentence, like the motion to
withdraw a guilty plea, was subject to the ten day time period prescribed in Rule 29. Jd 392 S.C. at 240, 708
S.E.2d at 236. The Court of Appeals concluded ihat because the motion was filed more thén three years after

imposition of the sentence, Warrant’s motion was not timely, and thus was denied. /4

The case at hand is distinguishable from Warren in that here, Defendant never filed a motion to vacate or
amended its motion to recopsider. Rather, Defendant’s motion to vacate was made October 3 [,2011.In
Warren, the Defendant filed a timely motion to withdraw pleas and, over three years later, moved to amend to
seck a reconsideration of sentence. Per Warren, both motions to reconsider and motions to vacate are Subject to
the ten day time period in Rule 29. /4. Defendant obviously did not comply in the case at hand, Further, the
Court in Warren concluded that despite efforts to amend, supplement, or convert her original post trial motion,
because it was filed more than three years after imposition, her motion was not timely. /d. Similarly,
Defendant’s motion was filed over two years after the imposition of sentencing, Regardless of any assertions to
withdraw the motion to reconsider and replace it with the motion to vacate, {0 amend the mc)tion~ to :econsidei,
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or to simply move to vacate in addition to reconsider, Defendant’s motion to vacate is clearly untimely, leaving

the Court without authority to hear it.

Even if the Court were to entertain Defendant’s motion to vacate, it would still be denied:

“The withdrawal of a guilty plea is generally within the sound discretion of the
trial judge.” State v. Riddle, 278 8.C. 148, 150, 292 S.B.2d 795, 796 (1982). A
trial judge should not accept a guilty plea without an affirmative showing that it
was intelligent and voluntary. Boykin v. Alabama, 395 U.S. 238, 241,89 8.Ct.
1709, 23 L.Bd.2d 274 (1969). Also, to intelligently and voluntarily enter a plea of
guilty, all that is required is that a defendant have a full understand of the
cousequences of his plea and the charges against him. Simpson v. State, 317 8.C.
506, 508, 455 S.E.2d 175, 176 (1996). The record in a guilty plea proceeding
must establish the factual basis for the plea. LoPiano v. State, 270 8.C. 563, 569,
243 S.E.2d 448, 451 (1978); State v. Armstrong, 263 8.C. 394, 598,211 S.R.2d
889, 891 (1975). When a trial judge accepts a guilty plea, he “is free to use any
appropriate procedure for determining the accuracy of the guilty plea, The judge
must be certain that the defendant understands the charge and the consequences of
the plea and that the record indicates a factual basis for the plea,” Armstrong, 263
- S.C. at 598,211 S.E.2d at 891, “All that is required before a plea can be accepted
is that the defendant understand the nature and crucial elements of the charges, the
consequences of the plea, and the constitutional rights he is waiving, and that the
record reflect a factual basis for the plea.” Rollison v. State, 346 8.C. 506, 511,
552 8.E.2d 290, 292 (2001).
State v. Rikard, 371 S.C. 295, 300-301, 638 S.E.2d 72,75 (2007).

Ritter argues that his guilty plea should be vacated. This argument is based on the recent S.C, Supreme Court

g

decision State v. Abel Jacobs, handed down July 25, 2011, in which the Supreme Court affirms the circuit e

court’s decision that a sentence for burglary in the first degree cannot be suspended under the language of S.C;;, »
Code 24-21-410. Jacobs, 393 S.C. 584, 713 S.E.2d 621 (2011). InJacobs, Appellant pled guilty to 5urglar¥ in '
the first degree. Jd. The circuit court found that a sentence for burglary 1% was not suspendable under S.C. code .
24-21-410 and sentenced Appellant to fifieen years. Id. On appeal, Appellant argued that a sentence for the
conviction of first degree burglary is'suspendable because the burglary statute does not expressly prohibit
suspension. Jd. The Supreme Court held “the trial court lacked the authority to suspend the sentence for first
degree burglary; state gave the trial j udge the discretion to suspend a criminal sentence in favor of probation
unless the seriousness of the crime warranted a penalty of death or life imprisonment...” 1d, 393 S.C. at 587,
713 S.E.2d at 622.




§ 24-21-410 states:

After conviction or plea for any offense, except a crime punishable by death or life
imprisonment, the judge of a court of record with criminal jurisdiction at the time of the

S.C. Code Ann, § 24-21-410 (Supp. 2010). Ritter argues that like burglary 1%
abuse is punishable by death or life imprisonment, and thus, per Jacobs, a se

is not suspendable,

The Jacobs case does not change the characterization of Ritter’s guilty plea as freely,
intelligently made. The record clearly reflects that both Ritter and his attorney understood t
charge, the consequences of the plea, and the constitutional rights he was waiving,
made by the Solicitor. The following exchange occurred between Judge Burch and d

The Cowt: The indictment alleges that in Richland County on or about May 18%
2007 that you caused the death of a child under the age of 11, that is Javon
Simpson, ten months old, while comunitting child abuse or neglect, and that the
death occurred under circumstances manifesting an extreme—extreme
indifference to human life in violation of South Carolina code section 16-3-
85(A)(1)(B)(1) of our code of laws, 1976 as amended. For that particular offense,
the maximum possible penalty is up to life imprisonment with a minimum
sentence of 20 years. However, that is not what we term a mandatory minimum
sentence. The—we will have further discussion about that in a few minutes, but
for right now I'm advising you of—when I say it’s not a mandatory minimum
sentence, that means that the minimum sentence portion of the statute can be
suspended, as I understand the law. Now, have you got any questions about this

charge?
The Defendant: No, sir.

the penalty for homicide by child
ntence for homicide by child abuse

voluntarily, or
he nature of the
and that a factual basis was

Moreover, shortly thereafter, Defendant’s lawyer, Jan Strifling, confirmed Ritter’s understanding at the

plea when he stated to the court:

Attorney Strifling: So we—we also enter this plea, Your Honor, with the
understanding that the Court, as you have stated, believes that the statute under
which my client is pleading is a suspendible statute. In other words, he’s facing 20
to life, and Your Honor can give him a suspended sentence, you know, give him
some committed sentence which you can suspend all or part of it. Now that’s not
to say that there has been any discussion of a sentence. In other words, as to what,
if any, suspended sentence you give. There is no agreement with the Solicitor’s

not discussed it, and so
while—while the condition that I stated seem to be what we have agreed to, there

Office. There is no agreement with your Honor, We have
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is no—we did not discuss it with Mr. Ritter in his plea that if he did this, he would

get this...
The Court: Thank you.

The clarification of sentencing for burglary 1% in Jacobs does not change the status of Ritter’s plea, “The
correct penalty is the one in effect at the time of sentencing, even if the penalty is repealed while the appeal is
pending.” State v. Varner, 310 S.C. 264, 265, 423 S.E.2d 133 (1992). “Thus, a criminal defendant receives the
benefit of punishment mitigated by legisiative amendment only when the amendment becomes effective before
sentence is pronounced.” /d. Clearly, the Jacobs decision was handed ‘down well after the imposition of
sentencing for Ritter. As of September 21, 2009, the Court had yet to speak on the possibility of a suspended
sentence on crimes punishable by death or life imprisonment. Therefore, the subsequent clarification of the law

'does not affect sentencing,

At sentencing, Ritter had a full understanding of the consequences of his plea. He was advised of the mandatory
minimum, the maximum, and the possibility of suspension. The Court considered a suspended sentence at
Ritter’s sentencing, as Jacobs had yet to be decided. Still, the Court did not impose a suspended sentence.
Sentencing is not and was not affected by the subsequent decision that g penalty involving death or life

imprisonment is not suspendable.

Ritter also argues that the Court should grant his motion to vacate based on State v, Roddy. Roddy, 339 S.C. 29,
32, 528 S.E2d 418, 420 (2000). However, Roddy is distinguishable from the case at hand. In Roddy,
Respondent entered a guilty plea and instead of receiving the negotiated plea, he received one that was more
severe. /d, 339 S.C. at 32, 528 S.E.2d at 420, Roddy appealed, argued that he thought the plea negotiations
were binding and was unaware the judge could deviate. Jd. The Supreme Court held “Defendant's guilty plea
was knowing and voluntary, where plea judge explained the maximum sentence for each offense and defendant
acknowledged that he understood the xﬁaximum sentence for each charge, defendant admitted that his guilty
plea was not induced by any promises from his attorney that he would get concurrent sentences, defendant knew
that his negotiated plea was not binding, defendant acknowledged that judges had option of sentencing him to
either concurrent or consecutive time, and respondent's counsel stated that they merely *hoped’ the plea judge
would accept the state's recommendation.” Jd 339S8.C. at 34, 528 S.B.2d at 42].

The respondent in Roddy entered his guilty plea with negotiations. Even with the negotiations, his plea was
deemed knowing and voluntaryl Ritter’s plea was entered without negotiations or recommendations, and
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according to the record, he understood this fact. Further, in accordance with Roddy and in review of the record,

even if it had been negotiated, his plea was still voluntarily and knowingly made. Ritter acknowledged at the
plea hearing that he had been made no promises as to sentence.

As Ritter’s plea was voluntarily, knowingly, and intelligently made, the motion to vacate would be denied.
Defendant’s Motion to Vacate Guilty Plea is DENIED.

Defendant’s Motion to Reconsider Sentencing is DENIED,

AND IT IS SO ORDERED.

il 2

The Honorable Paul Burch

Presiding Judge, Fourth Judicial Circuit
Court of General Sessions
Sout, olina
This 36 day of g 201

SO MOVE:

L

RN /e
Kathryn L'ﬂcleC‘mﬁpbeIQDeputy Solicitor
Fifth Judicial Circuit
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MS. SHIPLEY: May it please the Court, Your Honor.

THE COURT: Yes.

MS. SHIPLEY: Your Honor, I'm Vanessa Shipley with
the Richland County Solicitor's Office. Standing before
you is Willie Ritter. He is represented by Jan Strifling
from the private bar.

Your Honor, Mr. Ritter was charged back on May 18,
2007 with homicide by child abuse. The State was prepared
to call his case for trial today. His attorney has
indicated he wishes to plead guilty at this time.

THE COURT: Thank you, Solicitor.

Mr. Ritter, I need your age.

THE DEFENDANT: Yes, sir. I'm 65.

THE COURT: And where are you from?

THE DEFENDANT: Here in Columbia, South Carolina.

THE COURT: You're a resident of Richland County?

THE DEFENDANT: Yes, sir.

THE COURT: Your education?

THE DEFENDANT: Master's degree in Education;
Commanding General Staff, United States Army.

THE COURT: And with that said, you are retired
military?

THE DEFENDANT: Yes, sir.

MR. STRIFLING: Retired Colonel.

THE COURT: Mr. Ritter, have you discussed the charge

UGB01Y
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that the State has presented against you with your
attorney and also discussed with him your jury trial
rights?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand all of his advice at
this time?

THE DEFENDANT: Yes, Your Honor.

f?ﬁE%@@QREE All right. I'm going to go over these
charges with you. 1If you have any questioné, please ask
me to pause, and we'll let your attorney feépond to any
questions you have. Then if you have any questions of me,
you just let me know.

The indictment alleges that in Richland County on or
about May 18th, 2007 that you caused the death of a child
under the age of 11, that is Javon Simpson, feh months
old, while committing child abuse or neglect, and that the
death occurred under circumstances manifesting an
extreme -- extreme inference to human life in violation of
Séuth Carolina code section 16-3-85(A) (1) (B) (1) of our
code of laws, 1976 as amended.

‘Forzithatsparticular-offense;, ~EhesmaXimum-possible

'“pena%§¥ri34UthO£Eifé?iﬁp%isbhméhiﬁwiihﬁ =TT

of ZOgyears:”?However}ithéﬁfLSwﬁdthhat<WGﬁté%m¥&€f

mandatory: minimun senténce.

The -- we-will*have further discussionsabout’ thatéin.

/
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-2 few minutes, but for right now- I:'m advising-you ofi=-

when I say it's not -a mandatory minimum-sentence,” thats

“means thatgxhatgmiﬁimum.senténéé*portiOﬁﬁQffi@éﬁétéﬁﬁﬁé.

‘can bersuspended, as I understand-the 1aw: -
~"Now,  have yougg@tﬁaﬁyﬁﬁuestionsgabgut;thi§%¢hargé??
THE DEFENDANT: No, sir.
THE COURT: And how do you plead to this charge?
(Pause) .
THE DEFENDANT: I'm guilty.

THE COURT: Do you understand by entering a plea of

’ guilty that you waive your constitutional right to a jury

trial?
| THE DEFENDANT: Yes, sir.

THE COURT: If you had a jury trial, the State would
have to prove your guilt beyond a reasonableAdoubt and
convince 12 jurors unanimously of your guilt. In other
words, all 12 would have to vote to convict you in order
to find you guilty. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: If you have a trial, you could
Cross-examine the State's witnesses and put up your own
defensive witnesses. Do you understand that?

THE DEFENDANT: Yes, I do.

THE COURT: You also understand that you could

testify at your own defense, but you would also have a

FaW.¥. WX | f\
uiuuic




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

P

constitutional right not to testify. If you didn't, it

couldn't be held against you, and I would even tell the

~ Jjury that. That's your fifth amendment right under the

United States Constitution. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that You are presumed
innocent and that bresumption would stay with you

throughout any trial? 7Tt would only end if a jury

convicted you.

THE DEFENDANT: Yes, sir.

THE COURT: And if a jury did convict you, you would
have a right to appeal, just as you can appeal a guilty
plea, as long as you file a notice of appeal within ten
days of sentencing?

THE DEFENDANT: Yes, sir.

THE COURT: Of course, you've got -- it's a little
more difficult nowadays to appeal a guilty plea because
you have got to meet further requirements, but the basic

bottom line rule about that is you have got to file a

- notice of appeal within ten days of sentencing.

THE DEFENDANT: Yes, sir.

THE COURT: You understand that you're giving up your
right to remain silent by entering this plea?

THE DEFENDANT: Yes, sir.

THE COURT: Are you satisfied with your attorney's

o4
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advice and services in this matter?

THE DEFENDANT: Yes, sir.

THE COURT: Has he answered all of your questions?

THE DEFENDANT: Yes, sir.

THE COURT: Has he contacted everybody you asked him

to contact, if any?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Any problem with representation?
We need to talk about it now.

THE DEFENDANT: Yes, sir, I understand.

- THE COURT: You're satisfied with his service?

THE DEFENDANT: I -- I'm satisfied.

THE COURT: Has anybody promised you anything, held
out any hope of reward or threatened you in any way in
order to get you to enter this plea?

THE DEFENDANT: No, sir.

THE COURT: Are you under the influence of any drugs,
alcohol or medication whereby it could be affecting your
understanding at this time?

THE DEFENDANT: No, sir.

THE COURT: Do you have any mental or physical
problems or conditions that might be affecting your
understanding in any way?

THE DEFENDANT: No, sir.

THE COURT: Have you ever been found mentally

P
P
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incompetent by any authority?

THE DEFENDANT: No, sir.

THE COURT: You presently understand what you're
doing?

THE DEFENDANT: Yes, sir.

THE COURT: You understand me up to this point?

THE DEFENDANT: Yes, sir.

THE COURT: Are you entering. this plea of your own
free will and accord?

THE DEFENDANT: Yes, I am.

THE COURT: And do you have any questions at this
time?

(Pause) .

THE DEFENDANT: Not for you, sir.

THE COURT: I find that this plea is freely,
voluntarily and intelligently entered into, and you have
had the services of a competent attorney with whom you
tell me you're satisfied. Therefore, the plea is
accepted.

MS. SHIPLEY: May it please the Court, Your Honor.

Your Honor, just for the record, I wanted to
introduce you to the mother of Javon Simpson. Her name is
Sophia Simpson, if you could please stand.

She is present in the courtroom today, Your Honor.

Also seated at the State's table are the investigators

000015
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that investigated the case with the Columbia Police
Department, Investigator Thomas and Investigator Reese.

~Your Honor, this incident happened back on May 18th,
2007. Ms. Simpson was -- had just enrolled her
ten—mbnth—old baby into the Ritter Daycare Center. The
center is located at 1833 Columbia College Drive here in
Richland County.

On the third day that the baby was picked up by the
defendant, who was driving a van through his daycare
company, and he was the operator and director for the
daycare, it.was about 7:20 that morning that Ms. Simpson
remembers the defendant coming to her house.

She loaded her child into a car seat. We have ‘the
car seat here, into the backseat of the defendant's wvan
directly behind the dfiver's side.

She indicated that the way she had enrolled her child
was through the A.B.C. program of D.S.S. for indigent
mothers.

Your Honor, that is a voucher system program which
basically allows the defendant to be compensated at a
higher rate for taking these type of parents, children,
in.

Your Honor, the defendant -- the routine was for him
to then go back, pick up some more infants of that same

age, take them back to the daycare center and then leave
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to go pick up another load of children. He would go,
break it down by neighborhoods, according to his
employees.

This load was -- of children was at approximately
7:20 a.m., and we believe that he would have then arrived
at the Ritter Daycare Center about ten minutes later. 1In
fact, he indicated to law enforcement that he had picked
up one more child and then driven to the daycare centef.

According to the witnesses that worked for him, all
eight that we had subpoenaed to testify pretty much
indicated that there was no set individual with --
assigned with the duty to assist him in unloading
children.

It was sort of as if he would pull up and honk the
horn for the infants, whoever was available would go and
assist him.

D.S.S. regulations are very clear that the driver of
the vehicle is at no time allowed to be counted as one of
the individuals required to unload children.

In this case, we -- we don't know who assisted the

" defendant in unloading the children. Regardless, Your

Honor, after this load of children were picked up,
infants, the defendant was the driver and responsible for
the van and ended up parking the van in the parking lot

directly in front of the daycare and it -- no shade or

- |
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anything like that, and according to the D.S.S.
requlations, a sweep is Supposed to be conducted of the
vehicle to make sure there are nNo more children left in
the vehicle after they had been transported.

Also, a log is supposed to be kept anytime a child is
picked up, the date and time of that pickup is supposed to
be documented by the driver. There is also a requirement
that the date and time be written down on the same log
when the children are taken to the daycare and dropped
off.

Your Honor, in this case, that was not done. We

. interviewed every daycare worker that worked there. One

of them even indicated that the logs were available, the
forms were available in the -- in the facility. They just
were never used.

The defendant does have a history of infractions for
this, violations. of this, where D.S.S. wrote him letters
citing him for these kind of violations and ordering him
to correct them or else they threatened to revoke his
license.

Your Honor, at that point what happens is from about
7:30 that morning, the defendant's routine is then just to
remain at the premises until it's time to go pick up the
after school children, the school age children.

About two o'clock in the afternoon, that was his

Q
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routine. He would leave the daycare cénter to go pick up
the school age children.

I've got a map right here, Your Honor. TIf you need
any assistance, I'm going to just mark a couple of
addresses.

The first school -- we know that the defendant left
his daycare center, which is located right over here on
Columbia College Drive. We know that he picked up one
child by the name of Marcus Callahan about 2:20 in the
afternoon.

Your Honor, this is about ten -- a ten-minute drive
away from the daycare center. The John P. Thomas school
address, just for the record, is 6001 Weston Avenue.

Marcus Calhoun, Your Honor, indicated that when he.
got on the van, there was another child, school age child,
on the»van, and that child said something to the effect
of, "Oh, what a pretty baby."

At that point, Marcus Callahan indicates -- and he's
eight years old, Your Honor, indicated that the defendant
came to a -- a fast halt in the parking lot, jumped out of
the driver's side of his van, opened up the driver's side
of where the child was, and I've got a photograph to --
I'll just bring you all three, Your Honor, opened up the
rear of his wvan.

You'll note on that van it's a 2002 Ford Windstar.

™
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The doors on the -- for the rear of the vehicle open on
both sides.

Your Honor, that is not the van in question. This is
a similar van, and that is the actual car seat that was
used in the case. This was for demonstrative purposes for
trial.

Your Honor, you'll see how Cclearly evident it is that

there is a car seat there, and there is a third photograph

~that you'll look at is the actual vision of the driver.

If you were to be seated in the driver's seat, what
you would see when you look into the rearview mirror right
behind you, you can see about -- almost a half of a car
seat in the back right behind the driver's seat.

Anyhow, Your Honor, the defendant -- it was brought
to his attention that the child was there in the wvan
because of another school age child indicating, "What a
beautiful baby".

According to Marcus Callahan, the eight year old, the
defendant gets out, removes the baby from the car seat and
puts the baby up to his ear to hear if he's breathing.

Mr. -- the child also indicated that he saw the
defendant check for pulses. Then he put the baby back
into the car seat, and Marcus Callahan indicated that
instead of going straight to the Richland Memorial

Hospital which is located right there, they go pick up
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another child by the name of De'Andray over at the Arden
Elementary School, which is just very close proximity,
Your Honor.

From there, rather than calling 911, all the
employees would testify the defendant carries his cell
phone at all times.

At no time is there a record of the defendant calling
911. At no time does he go to the hospital with this
child. Rather, he goes and picks up this other child and
then takes Marcus and the other child and the dead baby in
the car.to the Ritter Daycare Center, which is located,
again, on Columbia College Drive.

According to the E.M.T.s, when eventually they are
called, it's about a three-minute drive from this location
to the Ritter Daycare Center to the Richland Memorial
Hospital. So it was just close, close proximity. We
would have presented this evidence to go to his state of
mind as an extreme indifference towards human life.

Your Honor, at that point when the defendant arrives
at the school, it's nap time for the infants, and the
routine is you don't honk the horn. You might wake up all
the infants. So typically, the school-age kids get off of
the van by themselves. They're old enough, and they go up
to the daycare center, ring the doorbell, and the daycare

worker comes and opens the door for them.
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In this case, Your Honor, that particular occasion
the defendant honked his horn. So at that time, a woman
by the name of Kim Phillips happened to be around the
vicinity.

She was actually waiting on the school-aged children,
and she opens the door, and the defendant apparently just
comes up to her and says, "We have a situation."

She follows him to the van, which is parked right
cutside, and she sees the school-aged kids getting off and
she talks to them.

The next thing she knows, she is walking back into
the buiiding, and the defendant hands her Javon Simpson
and says, "You check and see if he's okay."

At that point, Kim Phillips is just totally
distraught to see a dead infant in her arms unexpectedly.
She takes the child to another daycare worker by the name
of Katherine Brown-Bush, who is familiar with performing
C.P.R. on infants.

At that point, Ms. Bush immediately starts C.P.R.,

first in Mr. Ritter's office and eventually takes him to

the infant room and puts him on the changing table so she
could perform C.P.R. there.

As she is performing C.P.R., she instructs Wendy
Glenn,. another daycare worker, to call 911, and that is

done. That's the first time anyone calls 911. That's at
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like 2:45 in the afternoon, some 45 minutes after
Mr. Ritter gets into the van to go pick up the school aged
kids.

Your Honor, at that point E.M.S. advises them to
continue C.P.R. and the ambulance is en route. As I
indicated earlier, it took the ambulance three minutes to
gef to the Ritter Daycare Center from the hospital.

When they arrived, they tried everything they could
for this child. I want to bring to your attention that
the child had been in air conditioning in the defendant's
vehicleAsince about 2:20, 2:00, 2:20.

When they brought him into the daycare center, it's
air conditioned inside of the daycare center. Wendy Glenn
says that after efforts to resuscitate the child were
fruitless, she waé trying to confront him and changed his
clothing and even put a cold wet towel on him because he
was so hot, and his cloths were drenched in sweat. That
would have cooled him off a little bit, as well.

When he is presented to the Richland Memorial
Hospital, about ten minutes of -- of three o'clock that
afternoon, his core temperature was 104.6 degrees.

Dr. Nathaniel Jonathan Stewart, John Stewart, was the
doctor that was the attending for that day. He indicated
that the child -- they had no idea what was wrong with

this child.
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They hadn't gotten the full history of what was wrong
with this child. 1In fact, when the ambulance leaves, law
enforcement arrives. At first an employee tells law
enforcement that they found the baby in the crib.

Well, apparently that was because the defendant had
told this employee to lie to the police and say that they
found the.baby in the crib.

Of course, that didn't take long for the medics to
realize it was not possible or the ambulance -- or the -=
the police that arrived. Eventually, Your Honor, the
staff is separated by all of law enforcement when they
arrive, and it's very chaotic.

All of the daycare workers are extremely distraught,

‘and they began -- their -- the police come and begin their
investigation.
Your Honor, the defendant had -- when he dropped the

child off, he leaves to go pick up more kids. He does not
remain on the premises.

When he does return to the premises, he makes contact
with Investigator Thomas -- or rather Mr. Thomas makes
contact with him. When he makes contact with Investigator
Thomas, he indicates to him that he was not there at the
incident location when it occurred; that it happened at
the daycare, but he was not there.

He also indicated to a Corporal Howell with the

000024




10

11
12 .

13 ||

14
15
16
17
18
19
20
21
22
23
24

25

18

Columbia Police Department that he was not there when it
happened. Again, insinuating that this took place at the
daycare center when it happened in the van, and that he
was not there. Well, it's his van.

Eventually, Your Honor, another investigator by the
name of Ida Menendez was -- the defendant left again
during the investigation to go do payroll and then was
instructed by Investigator Kevin Reese to come back; that
he was not allowed to leave.

When he comes back, Investigator Reese asks
Investigator Menendez to keep an eye on him so he won't
leave again, and she sits with him in his office.

He has a wall in his office with a bunch.of Army
awards and certificates. So she just starts engaging him
in conversation about his military background because she
is retired Army, as well.

She indicated that he seemed extremely proud of his
accomplishments. She asked him a little bit about his
daycare, and he indicated -- told her about the history of
the daycare, how he had founded the daycare. Then the
last thing he said, and the only time he got emotional,
Your Honor, is when he says something to the effect of,
"No one will remember me for all the good that I've done
because of this."

Eventually, Your Honor, Investigator Reese introduces
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himself to him at his office and asks him what exactly,
you know, happened today. That is the time that

Mr. Ritter says, "I picked the child up at 7:20. His
mother put him in the car. The baby was asleep} wasn't
making any noise. I drove the baby -- I picked up another
child, then drove to the daycare center, and I don't

know -- I don't remember removing the child from the van,
nor do I remember anyone else removing the child from the
van." That is the first time law enforcement hears that
the child had, indeed, been left in the wvan.

The other employees, Your Honor, did tell the police
that at one point Mr. Ritter asked Investigator Thomas if
he could have a moment with his staff because they were so
distraught so he could calm them down.

Well, Investigator Thomas allowed that, and

- apparently what occurred, according to all of the daycare

workers, is the defendant shuts the door behind him and
tells them not to speak to the police.
So when the investigators were trying to conduct

their investigation, they -- they encounter a little bit

- of a problem, but eventually, all of the daycare workers

came forward and were very truthful and honest with the
fact that the baby had, indeed, been left in the van all
day.

Your Honor, the degree of temperature out there that
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day, at about two o'clock in the afternoon, was 75
degrees, and according to Dr. Clay Nichols, the forensic
pathologist in this case, the core temperature inside of a
vehicle, interior temperature, increases 40 degrees after
about an hour. This child had remained in there for
approximately seven hours.

So as I indicated earlier, when the child is
presented to the hospital, his core temperature is 104.6.
Eventually, the child -- basically, he was declared deéd

moments after he was admitted at the emergency room, and

~Javon then had an autopsy scheduled the next day.

Dr. Nichols' findings are that the child suffered
from cardiac arrest due to hyperthermia after being left
unattended in the vehicle.

I beg the Court's indulgence, Your Honor.

(Pause) . |

Other statements, Your Honor, that Mr. Ritter made,
according to the witnesses, is Madeline Thompson indicated
she worked in the one- to two-year-old section, and she
overheard the defendant say around 8:15, 8:30, "I'm
missing a baby."

Tammy Brown, who actually was the infant daycare
worker that day, asked the defendant where Javon was
because it was his third day. According to Ms. Brown, he

ignored her. Other statements that I think that are
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relevant -- I believe I've covered all of thém, Your

Honor.

Your Honor, we met extensively with D.S.S. in this

case. In fact, this is a case where D.S.S. tried to do

the right thing. They tried to shut him down on two
Separate occasions prior to this.

The defendant was able to win appeals and get back
into operation. The State would have asked the Court to
consider admitting only prior violations that he was cited
with that day.

There's several more, a box, five volumes of

notebooks, but in -- for purposes -- we didn't want to

‘insult the Court's intelligence by seeking just random

prior violations.

We thought that the relevant ones were the five that
he was cited for that day. One of them would have been
D.S.S. regulation 114-504, and that's dealing with,
"Children shall be supervised at all times by qualified
personnel.”

The prior violations, just for that one, was
November 2nd, '99, a child was found unresponsive in the
bathroom; August 16th, 2002, a child was left alone in the
office area; three infants were left alone in the
classroom area, and a caregiver was observed sleeping in

the infant room.
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The defendant did acknowledge these deficiencies in a
letter written, responding to them that he would correct
them, on December 17th, 2002.

The next violation for which he was cited that day
was, "A child shall not be left unattended in a vehicle."

On August 14th, 2001, the defendant -- there was an
infant found unsupervised in a van, and he was cited for
that, as well. Barbara Stevenson was prepared to testify
to that.

Another regulation that he violated that day is
failing -- that children shall be supervised directly
during the boarding and unboarding of children entering
and exiting vehicles.

On May 25th, 2004, the defendant was cited with not
maintaining ratios while transporting children. He failed
to have at least two staff members on the van when there
were nine more kids.

The next regulation that he violated that day was
114-505, and it was the one that requires a written
transportation log to account for the loading and
unloading of children at every location.

Your Honor, on January 20th of '98, he was cited for
failing to maintain a log; June 23rd, '98, another
citation for failing to keep a log, and lastly, July 24th,

2003, cited for not having a log. Then again, all of the
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daycare workers indicated that he -- that was not his
practice at the time of this incident.

Lastly, the last violation was failing to notify
D.S5.S. for the death or injury of a child. Your Honor,
the defendant failed to notify D.S.S. in this case,
obviously, but also in the past he had failed to notify of
injury to the children requiring medical attention, which
requires the same notification procedures.

The A.B.C. program, as I indicated to you, Your

- Honor, the defendant voluntarily enrolled to be an A.B.C.

participant at an enhanced level. They referred to it as
level (b). As a result, he is compensated at a higher
rate.

According to their calculations, since 2001 when he
enrolled to be a member of the A.B.C. program, he has
earned $496,000.

I bring that to your attention because it's the
State's position that for him, this was a business. Javon
Simpson was merely inventory that he forgot, didn't give

this child the benefit of -- even what Budweiser delivery

- people at least document what inventory they were dropping

off and logging off. That was not done for Javon Simpson,
Your Honor. That's why I wanted the Court to be aware
that this was a business for this man.

Your Honor, as indicated in chambers, he has a
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bounced check, and that is the extent of his prior record.
And, Your Honor, we're going to allow -- or ask the Court
to allow the mother of the chiid to speak at sentencing,
if that's okay with the Court.

THE COURT: That will be fiﬁe.

MS. SHIPLEY: Thank you, Your Honor. That's all the
State has at this time.

THE COURT: 1I'll be glad to hear both now and then.

MR. STRIFLING: Thank you, Your Honor. Let me
just -- since we're just at the plea stage at this point,
some of the -- some of the material that Ms. Cooper has --
has stated, we agree with. Some of it we don't agree
with. Some of it we think is relevant. Some is not
relevant, we think.

Some of it may be relevant at sentencing but not
during a trial, but we do -- we do -- we do agree,
however, that for what it's worth, Mr. Ritter does
acknowledge, obviously, that he picked little Javon up,
and that when he brought the child to the daycare center,
the other three children got off the van. Javon did not
get off the van. |

I think that -- again, this goes to mitigation, so I
aon't really want to get into that. I think that it was a

mistake by Mr. Ritter. I think he felt that the other

‘people who came to open the door -- the door doesn't open
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from the outside, which is why they have to lock so --
which is why they have to honk.

So somebody had to Come out. I think he -- he was --
he misapprehended what happened. Clearly, that's -- that
is enough to meet the test of the statute, in my judgment.

Some of the other stuff, the after -- after situation

where he was taking the children back, we dispute some of

the issues -- some of the testimony with regard to the

pick up, but by and large that's accurate.
I will say, Your Honor, that we have engaged a

forensic psychiatrist, Dr. Harold Morgan, who has

diagnosed my client as being schizoid, and without going

into a whole lot of detail, we don't think it's a mental
defense. We didn't -- we don't suggest that it is.

We didn't bring it as a mental defense but -- and not

- even by way of excuse but maybe by way of explanation.

Schizoid bersonality people are the equivalent of mildly

~autistic children.

They don't interact with people very weil. They
don't -- they have the same -- they don't have the same
expression of emotions that you and I and Ms. Cooper,
people in this courtroom have.

So some of what he did seems pretty cold and
calculating, and as Ms. Cooper points out, delivering of

a8 -~ delivering of a case of beer to an establishment was

ananao
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simply‘his way of Qealing with things. Again, I don't
want to get into a dispute about that.

I see Ms. Cooper is taking notes over there. If she
wants to challenge that, that's certainly fine, but I
think it's for sentencing.

I'm just pointing out at this juncture we believe
that what we -- what we do concede is that the evidence
that we believe is not controverted, that we do not intend
to controvert, the evidence that there is no way to

controvert, would be enough for a jury to find extreme

" indifference to human life. That being said, that's why

we're entering the plea. So I would certainly hope that
we can get him back in all of these issues again when tﬁe
sentencing comes.

I did request, and I think Your Honor has agreed to
the presentence report on Mr. Ritter before -~ before he
is sentenced.

We have discussed the bond situation. As I
understand it, the Court is willing to allow Mr. Ritter to
stay out pending sentencing so long as the bonding company
agrees to that.

I have spoken to someone named Tommy at the A.B.C.
Bonding Company. He says that that's —; that's correct,
he will do that. I didn't ask him to come over here. I

just did that within the last five or ten minutes.

J0073.




10

11 -

12
13
14
15
16
17
18
19
20
21
22
23
24

25

27

Hoenor. cangive himwa“ﬁusbéndedﬁsenténqqM,

If we could -- I'll be glad to get him on the
telephone for Your Honor or clerk or hqwever you want to
do that to confirm that, that part of it.

$361WévﬁﬁuwenaIs@Téhter;fhfégp&eé;ixéﬁrJHOnory—With‘“

the ‘understanding that the Court, as*you have stated:

believes that the statute’ dnder “whidh my cldent

“pleading- is-asuspendiblestatute.

“In other words; “hets fa¢ing 20 o Life; sand-Your

S KEOW g ive

¢‘himsomes committed sentence WhitH Y&l canssuspend alF cr=

- partiof it

“~“Now, that's- not to ‘say that. there has. been any

-discussion of a sentence. -In-other words, as. to what, if

“‘any, suspended sentence you give.

There is no agreement with the Solicitor's Office.
There is no agreement with your Honor. We have not
discussed it, and so while -~ while the conditions that I
stated seem to be what we have agreed to, there is no --
we did not discuss with Mr. Ritter in his plea that if he
did this, he would get this.

w80 it's simply that ability is there - for: Your Honor, #
@ndﬂl»thinkfthat“s-the,ff_thatﬂs;hisqundenstandiﬁg;“ahdﬁiﬁq
think- that he would agree -that == that there is sufficient
evidence for a jury to find an extreme indifference, and

therefore, convict him under the statute, and the rest, of
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course, is simply my understanding of the -- would be the
terms of this plea agreement.

Thank you. Thank you, Ms. Cooper, as well.

THE COURT: Thank you.

MS. SHIPLEY: Your Honor, and what I was jotting down
is I didn't want to forget to ask the Court that the State
reserves the right to refute the schizoid defense that he
says he alluded to earlier.

MR. STRIFLING: Sure.

MS. SHIPLEY: Thank you, Your Honor.

THE COURT: Okay. Counsel, I'll need you to assist
the Clerk's Office. We need to, at least, verbally
confirm with the bondsman that he will continue on until
sentencing can be completed.

Do we have anybody from Probation and Parole?

MS. SHIPLEY: No, sir. I can run and get them,
though.

Thank you.

MR. STRIFLING: Well, Judge, Elizabeth Cook, who is
an investigator, a former police officer, is here to help,
if that would be all right.

MS. SHIPLEY: Your Honor, would you like Ms. Tull to

- call the bonding company right now while we wait?

(His Honor nods in the affirmative).

MR. STRIFLING: I think a person named Tommy is
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there.

(Pause) .

THE CLERK: Yes, sir,

THE COURT: All right. Counsel, let's discuss this
at the time of sentencing.

I will be back in the circuit on August 31st for
Kershaw General Sessions, over in Camden, "and then I will
be back heré on September 21st for another term of General
Sessiqns here in Columbia, so that's our two options.

MS. SHIPLEY: Out of an abundance of caution, Your
Honor, probably the latter date just to make sure that the
report is concluded.

MR. STRIFLING: That's fine with me, Judge.

MS. SHIPLEY: Okay. September 21st. Well, I'm not
going to give your client any more notice.

MR. STRIFLING: No.

MS. SHIPLEY: TIf he doesn't sth up, there will be a
bench warrant.

MR. STRIFLING: We'll be in court that Monday, I

. guess.

MS. SHIPLEY: Monday the 21st.

THE COURT: Should there be a schedule change, I'l1l

- get back with both of you.

MR. STRIFLING: Thank you, Your Honor.

THE COURT: We'll decide where we have to go.
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MS. SHIPLEY: Thank you very much, Your Honor.

MR. STRIFLING: Thank you, Your Honor.

THE COURT: Thank you all. Anything else before
we. ..,

MS. SHIPLEY: No, sir. That's all from the State,
Your Honor.

MR. STRIFLING: Your Honor, I filed and have given
Ms. Cooper a --

MS. SHIPLEY: It's Shipley.

MR. STRIFLING: Sorry.

MS. SHIPLEY: That's all right.

MR. STRIFLING: -- a sentencing memorandum, and I'}l

forward one to you, 1if that would be all right that I've

-done. I may -- I may actually do some more --

THE COURT: If you'll provide that, also, to
Probation and Parole.

MR. STRIFLING: Yes.

THE COURT: Do we have them?

THE BAILIFF: She's coming. She's coming.

MR. STRIFLING: I don't have a copy of it, but I'11

- deal with it.

THE COURT: Mr. Ritter.
THE DEFENDANT: Yes, sir.
THE COURT: Do you have a passport?

THE DEFENDANT: No, sir.

1
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THE COURT: Okay.

MS. SHIPLEY: They're upstairs finishing paperwork
for Judge Cooper. Ms. Tull has agreed to forward all
paperwork.

THE COURT: That would be fine. 1If the Clerk's
Office will just notify them we ﬁeed a presenteﬁce-

investigapion and also any sentencing recommendation they

have.

MR. STRIFLING: Thank you.

MS. SHIPLEY: Thank you very much, Your Honor.
That's all from the State,

MR. STRIFLING: Thank you, Ms. Shipley. You did a
good job.

THE COURT: All right. Mr. Ritter, stay in touch
with your attorney because we may have schedule changes as
things develop.

THE DEFENDANT: Yes, sir.

(Whereupon, the proceedings were concluded.)

)
.

D
=
<P

(1)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32

CERTIFICATE OF REPORTER:

STATE OF SOUTH CAROLINA )

COUNTY OF RICHLAND )

I, Karen Tracy, Official Court Reporter for the 5th
Judicial Circuit of the State of South Carolina, do hereby
certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of General Sessions for
Richland County, South Carolina, on the 20 day of July,

2009.

\J

Karen Tracy, Court Reporter

My Commission Expires: 04/01/14

D

o o)
D
<P




STATE OF SOUTH CAROLINA

County of Richland

THE STATE,

vVs.
WILLIE RITTER,

DEFENDANT,

September 21,
Columbia, South Carolina

BEFORE:

THE HONORABLE PAUL BURCH, JUDGE.

APPEARANCES:

VANESSA C. SHIPLEY, ASSISTANT SOLICITOR
Attorney for the State

JAN STRIFLING, ESQ.
Attorney for the Defendant

KAREN AMBROZIAK

Official Court Reporter

GENERAL SESSIONS

2007-GS-40-4465

TRANSCRIPT OF RECORD

2009

- 800040




CONTENTS

INDEX OF EXHIBITS:

(There were no exhibits introduced.)

INDEX OF WITNESSES:

(There were no witnesses called.)

CERTIFICATE OF REPORTER

38

00

0041




~ N,

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24

25

29

will say, Judge, that it would be simple to say that

this was such a terrible accident that he should get a

substantial punishment, and anything substantial is

going to be a life sentence for Mr. Ritter with his
age and health.

I would ask the Court for a reasonable sentence
that will allow him to reflect on what has happenéd?
which is now the situation that he has put in place
failed. Of course, with that he accepts
responsibility, but I would ask the Court to give him
a light at the end of the tunnel.

Because --- not only for what he has done with
that, but what-he could mean to the coﬁmunity in the
future. Certainly, he deserves to be punished, but
with all due respect, I, members of the community that
have come forward and Mr. Ritter, asks the Court for
some light at the end of the tunnel, some ability to
come back, be a member of this community again.

I think if he's allowed to do that, he will
continue to be a help to the community. Thank you.

THE COURT: Counsel?

MS. SHIPLEY: Your Honor, if I may just respond
and allow Ms. Simpson --- her name is Sophia Simpson.
That is the name of --- the mother of this child, and

the child's name is Javon Simpson. They have names.
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Your Honor, if I could let her to speak last,
because of course, her opinion is the most important
opinion in this entire courtroom. She is the one that
has suffered the greatest loss of anyone in this
courtroom.

Your Honor, I was listening to Mr. Strifling talk
about how I painted a picture to Your Honor when he
pled guilty.- I-just want Your Honor to know that I
don't know Mr. Ritter. 1I'm simply relaying to the
Court the facts of case. That is exactly what I did
bn July 20th when I explained to you that when he
discovered thisvchild, he continued to drive with the
baby in his car, after he had taken the baby out of
his car --- car seat, put the baby up --- Javon, up to
his ear to hear if the baby was breathing.

He then puts the baby back in the car seat and
continues to drive to pick up other children while he
was three minutes away from Richland Memorial Hospital.

He also carries his cell phone with him. Not at
any time did he call 911, nor did he take the baby to
the hospital. :

Instead, he takes the baby to the day care center.
He is a Lieutenant Colonel in the Army. He is
supposed to be a leader.

Instead, he abandoned Javon with the coworkers or

00

043




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

the staff of Willie Ritter Day Care Center. He left
it to them. 1In fact, he told one of the witnesses,
one of the ladies that worked there, Ms. Katherine
Brownly, that, "Here, you take care of this
situation.” He said that to one of the ladies that
worked there, and then he leaves.

That is not an example of leadership. That is
not an examplemof remorse. That is an example of
trying to get away from something you know you did
wrong.

Your Honor, he then returns to the day care
center and makes contact with one of the officers_and
tells the officer that he wasn't there when the
incident happened, trying to make it souhd like it

happened at the day care center, inside of the day

‘"care center.

He instructed a --- or told an employee, another
staff member, "You tell the police you found Javon in
the crib in the infant room," to try to cover-up ﬁhat
the baby had been left for seven hours in the van.

He also then --- not only did he lie by saying he
wasn't there during the incident, he instructed his
staff not to cooperate with these investigators,
Investigator Reese and Investigator Thomas. He told

them not to talk to the police.
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Those are actions of a culpable state of mind,
Your Honor, a state of mind that does reek of extreme
indifference to human life.

As a result, Ms. Simpson has suffered a loss that
no one in this courtroom, not even Your Honor, can
replace, but you can give her justice, Your Honor. We
would respectfully request that you sentence him to 20
years. |

Ms. Simpson, please read your statement to the
Judge.

THE MOTHER: I just would like to say that it's
--- it's been two years, four months, three weeks, and
three days since the last time I held my baby. It's
been really hard these last couple of years, a lot of
decision making.

I just also would like to thank everybody that
had everything'to do with today, all your sweat and
tears in this. I just want to appreciate --- I just
want to say that I appreciate that.

Javon will be missed by family and friends, but
most of all bywhis mother.

And to Mr. Ritter, I do forgive you because God
forgave me ---

UNIDENTIFIED WOMAN: Amen.

THE MOTHER: --- so I forgive you, and I just

00004




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

wanted to --- just an apology.

I appreciate that. That's all I really wanted.

UNIDENTIFIED WOMAN: You got it.

THE MOTHER: That's all I really wanted. If you
had showed any type of sympathy that day, you probably
wouldn't even be here, because it's not about the fact
that he's not here. |

What you did to why he's not here, it's no help,
but God does everything for a reason. So I also would
like to say that God doesn't make no mistakes, and
hopefully he won't make one today.

MS. SHIPLEY: Thank you, Your Honor.

THE COURT: Anything from law enforcement?

THE INVESTIGATOR: No, Your Horor.

THE INVESTIGATOR: No, Your Honor.

THE COURT;V First of all, I want to thank all Qf
you that came poday taking part in this sentencing
procedure, both for Colonel Ritter and also the
victim's family.

I appreciate you're coming and the comments that
you have given-fo me. I don't mind telling you in all
my years on the bench, this is probably one of the
most difficult matters that I've been faced with
handling.

I also waﬁt to thank counsel, both for the State

i
U
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and the defense in their presentations to the Court,
including the follow-up briefs. It gave me some |
guidance on this hearing. I also want to thank
Probation and Parole for the intensive presentence
investigation that they completed for the Court.

I want all of you to understand the particular
law that is involved in this éase, this hybrid type of
law compared to what most of us attorneys and judges
are used to, having practiced and presided over the
years.

Our law of homicide, of course, evolved from the
old English common law, was divided, basically, into
three different areas: That of murder, which we all
know in most states is the premeditated homicide where
plans were made.

In this State, it's a homicide that involves
malice aforethought. A lesser—-included offense of
that is voluntary manslaughter where you have homicide.
that involved heat of passion, heat of anger, and then
the lesser af the three was involuntary manslaughter
where you have the death by negligence, as it is
sometimes said, carelessness.

The legislature has drawn up this particular law,
pretty well disregarded the old law as we know it, and

I —-- from what I've researched about it, it seems
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like the justification for their enhancement of this
particular law is because of the innocence and
vulnerability of a child that becomes a victim, as
well as child advocacy groups met with the various
panels over at the legislature coming up with this
very strict law that has unusual teeth to it as far as
punishment. |

We all knéw what the law is about suspended
sentences, but I also know what the legislature came
up with in stating their minimum sentence.

Colonel_Ritter,_I know probably in the past -==
well, I don't"know that, but I would --- I would think
that 'you have probably been involved in the
court-martial panel in proceedings where you possibly
had to sit as a judge or possibly as a witness or |
whatever. i

I want you,to know that if you had thaf
experience, then you know the dilemma I find myself in
trying to figure out an appropriate punishment.

We all have to remind ourselves, whether we éré
the judge or.ﬁﬁether we are the jury, it's a standard
principle of law we have to go by.

We don't go by what we think the law should be.
We have to go by what the law is. I'm going to be

very open and honest with you. I came in here from
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these initial reports from both sides after I reviewed
this situation in total whereby Colonel Ritter, you
ignored several warnings by the State about the way
you were handling those children in that van.

If you had_just used the check-off list which you
had available, this wouldn't have come about. As in
the military —f— and you should know better than any
of us in here --- that if our military is going to be
successful in defending this country, you got to
follow the rules and regulations and follow orders.
You should have done that here, because as I said, if
anybody shouldAhave.known to follow the rules, it was
you.

I realize on the mitigating side of that
situétion, ybu probably got in the businéss after YOur
retirement. It was a lot more complicated than you
originally thought maybe was there. Anytime you're
dealing with othér people's welfare and livelihood,
especially children, you've got to follow the rules.

i also took notice of the fact that you didn'tu
immediately ré;pond to the child's needs when you
discovered there was a crisis at hand, and worst of
all, you tried to pass it on to the other workers.

So I'm goihg to‘tell all Qf you up front: I am

going to give a lesser sentence than 1 first thought
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that I would today because I wanted to hear everybody
involved.

The fact that all of you came, and especially the
victim's mother that we all ---

"UNIDENTIFIED WOMAN: Amen.

THE COURT: --- paid strict attention to and
taking into account her forgiveness, her presentation.

I'm coming off of what I was going to originally
do, but I'm going to follow the recommendation of the
State. The sentence is that Mr. Ritter be confined to
the State Department of Corrections for a period of 20
years. A

UNIDENTIFIED WOMAN: Jesus.

THE COURT: He's going to get credit for any jail
time he had. Also, because of his health and age;'i'm
going to recommend specialized placement for him.

Hopefully, the Department of Corrections has a
place for him where he will be able to assist the
State in some ways that will be beneficial.

1 thank everybddy for being here and taking part,
those that did; and good luck to you, Colonel.

MS. SHIPLEY: Thank you, Your Honor.

MR. STRIFLING: Thank you.

(Whereupon, the proceedings were concluded.)
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MS. CAMPBELL: May it please The Court.

THE COURT: Okay.

MS. CAMPBELL: Your Honor, we're here today with The
State versus Willie Ritter. He was charged in RicHland
County with homicide by child abuse. He came before you
for trial, Your Honor. He ended up pleading guilty back in
2007, September 2007. At that time he was sentenced to 20
years for homicide by child abuse by you at that time.
Subsequent to that his counsel then filed a motion to
reconsider the sentence. And we are here for purposes of
that this morning.

THE COURT: All right. Counsel.

MR. VON HERRMANN: Thank you, Your Honor, Bert Von
Herrmann for the defendant.

Your Honor, I provided a copy of several things to
both the state, as well as The Court. First of all, there
is a sentencing sheet where Mr. Ritter was sentenced to 20
years in the Department of Corrections, along with a motion
for reconsideration filed by the former counsel, Jan
Strifling, of the Richland County bar. It was properly
before The Court at that particular time.

Your Honor, I have also provided a copy of a
transcript of the record for the guilty plea that occurred
on that particular day, which was July 20 of 2009.

Your Honor, as part of the motion for reconsideration,

State vs. Willie Ritter 000054
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obviously, he has asked for a motion to reduce sentence or
a change in the sentence or alter the sentence.

What we are asking for, Your Honor, is in fact that
exactly, and that is to vacate the plea and send everyone
back in a position for which they would now be entitled to
-- they would be entitled to be in, had some of the law
been a little bit clearer at the time.

As The Court is quite aware, I'm sure, and having been
a prosecutor for quite some years and tried many of these
cases, it was our position or at least an unchallenged
position that we believe that the homicide by child abuse
statute could be suspended in spite of the fact that it did
carry the potential life in prison without parole.

Theie is, Your Honor, a statute -- statute 24f21—410
that in fact was pertinent and has actually prohibited the
suspended sentence. And while I'm not aware of any appeal
-- with regards to that, it does clearly state that
poteqtial penalties with life in prison are not
suspendible.

Your Honor, to go one step further, the court
eventually -- somebody on the court did try to suspend the
sentence or actually was requested to suspend the sentence
and declined to -- in that particular case, Your Honor,
Judge Childs was appealed and the final court -- or Supreme

Court ruled in July 25, 2011 that in fact any case that
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carries life in prison without parole or the death penalty
is a hon—suspendible sentence.

And that really comes béck to -- and there are rival
cases out here. Ms. Campbell handed me several of them,
I'm sure she handed to The Court several of them.

When The Court was taking the plea -- and I would
point The Court's attention to page 4 of the transcript,
The Court indicated to the defendant, for the particular
offense the maximum possible penalty is up to life in
prison with a minimum sentence of 20 yeafs. However, that
is-not what we mean as mandatory minimum sentence. We will
have further discussion about that in a few minutes. But
for right now, I'm advising you that when I say it's not a
mandatory minimum sentence, that means that the minimum
sentence portion of this statute can be suspended as I
understand the law.

Now, do you have any questions about this charge?

And The Court further indicates to him that it was a
suspendible sentence.

His attorney in fact, on page 27, indicates that, so
we also enter this plea, Your Honor, with the understanding
that The Court as you have stated believe the statute under
which my client is pleading is a —- excuse me -- is a
suspendible statute. 1In other words, he's facing 20 to

life, and Your Honor can give him a suspended sentence,
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but now the guidance -- excuse me, by the legislature, but
also by the guidance we've been provided by the South
Carolina Supreme Court, that was an impossibility. He
could not have received a suspended sentence.

He is not -- Your Honor, certainly at 65 years old
would not have plead guilty knowing that there was no
chance that he could get less than 20 years. He expected
-- or at least expected the opportunity or a chance, and
didn't understand the consequences was that he was going to
get at least 20 years.

To ask this Court -- and this Court right now is bound
in my opinion -- and I believe as The Court indicted, at
least we talked about briefly in chambers, is bound now by
the most recent case which says it can't be suspended.

So the motion for reconsideration would essentially be
void. It would be of no value if we were not able to ask
you to vacate the sentence, which is essentially what we're
asking you to do, vacate the sentence, which would in turn
vacate the plea and allow us to go forward with his
chances.

You also have to understand, Your Honor, this man was
also engaged in a number of plea offers -- or a number of
plea negotiations and a plea offer to voluntary
manslaughter, for which he understood he could get zero to

30 years, while not suspendible, he could get the zero
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give him some committed sentence for which you can suspend
all or part of it. Now, that's not to say there's been any
discussion of a sentence or any words as to what if any
suspended sentence you give.

Your Honor, it's our poéition that under every bit of
the case law that I have located -- and Robbie (phonetic)
versus the State of South Carolina, I believe, is
pertinent, it does quote the U.S. Supreme Court -- says,
that in order for a defendant to knowingly and voluntarily
plead guilty, he must have a full understanding of the
consequences of the plea. And it says to ensure the
defendant understands the consequence of the plea, the
Trial Court usually asks the questions of the defendant
about the facts and the punishment that can be imposed.

And they also, Your Honor, further quote some federal
law. 'And I've provided that in Boykin v. Alabama, that he
has to have a full understanding of the law, and that has
to be an accurate understanding of the law.

In his mind, he was 65 years old at the time. He
reasonably believed that there was an opportunity -- and
The Court had at least entertained and explained to him
that he had the possibility of getting a suspended
sentence.

In this particular case we know not only by the

statute that we have that has been provided by The Court,
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years.

His mother was sick at the time and he rejected that.
Ultimately this plea came about on the eve of trial.

Your Honor, I just suggest that out of fundamental
fairness, out of the case law, and out of the fact that he
was, you know, obviously, inadvertently -- I don't believe
that there was any intent to be -- to be, I guess, misled
by The Court at all. I think it's something that was
routinely done. However, the problem is, that's not what
the law is. That's what a lot of us believed the law to
be, and I don't think he should be the one prejudiced by
maybe our misinterpretation of the law at this point.

Your Honor, we do respectfully request that this Court
allow him a bond, allow this plea, the sentence be vacated.
He's now spent 2 -- over 2 years in jail on charges, quite
frankly, Your Honor, that are a little suspect in nature
any way. But that's neither here nor there. I don't think
we even need to get inte the facts. I think that the facts
can be dealt with at a later time. What we need to do is
deal with the fact that he did not fully understand the
consequences of his action. And if Your Honor needs, Mr.
Ritter is here. He is fully willing to testify to his
ﬁnderstanding of the plea.

And I appreciate Your Honor, and I would respectfully

request an opportunity to respond to the state and any
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argument that they have.

THE COURT: Solicitor.

MS. CAMPBELL: Thank you, Your Honor. May it please
The Court, Your Honor. If I may approach. Having handed
ﬁp a copy of the sentencing sheet. This is a plea that
took place over 2 days. You took tﬁe voluntariness plea on
the first day. And then the second day you actually did
the sentencing.

In addition to that, Your Honor; I have a copy of the
motion that was filed by Jan Strifling back then to
reconsider the sentence. I also hand up State versus
Rickard, State versus Morton, and State versus Wolf, which
all address, I believe the issues in this case if you were
to entertain them. |

First of all, Your Honor, we have a motion before you
today pursuant to the filings in the clerk of court's
office -- any motions that are out there are a motion to
reconsider the sentence. So then to ask in the alternative
to vacate the guilty plea itself, I do not believe would be
apﬁropriate.

However, even if you were to entertain that motion and
consider it, Your Honor, the case upon which he relies
which I just was handed thisAmorning and I just had an
opportunity to review briefly is a whole different

scenario. 1In that case it was a sentence that was promised
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to this defendant. He was promised a negotiated sentence
of 15 years; that was what was held out to him, and the
judge deviated from the negotiations in that case, which is
not what is here.

If the record is clear, Your Honor, we would ask to
make the transcript -- if it's appropriate, Yoﬁr Honor. I
just received it this morning. I haven't had a chance to
review 1it. Ho&ever, in my little bit to review it, Your
Honor, the transcript, you went through this defendant's
entire -- all his rights, whether or not his plea was
voluntary is not a question, Your Honor.

You went through the fact that, yes, you thought it
could be suspendible, but you also represented to him very,
very clearly that he was facing 20 to life and that was the
sentencing range.

He acknowledged that.

There is nowhere in his argument that you didn't go
through all his rights with him.

In the cases that I've handed up to you, both in
Rickard and Morton, a defendant cannot just wipe the slate
off because he doesn't like the sentence he gets, if he's
not promised anything. If you will look at this
transcript, Judge, it's very clear that there were no
promises made to this defendant, that he's pleading guilty

straight up. And the sentencing could be suspended by you
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was put in the record, however, he was facing 20 to life.
You fell well within those guidelines.

In addition to that, Your Honor, in the case of State
versus Wolf, that's the case which addresses the fact that
defense counsel represented to the defendant that he could
get less time than he actually could. They're saying it
wasn’t an issue in that case as in this case, because he
was aware of the actual penalties that did exist in this
case.

Respectfully, Your Honor, we ask that you deny the
motion. We do not feel it is appropriate here to entertain
the motion. We find that there's no basis other than they
don't like the sentence, which clearly has been addressed
by the Supreme Court and the Court of Appeals, Your Honor,
to say that this plea was not voluntary.

And defense counsel cannot point out anything in the
transcript that would render it involuntary. Thank you.

THE COURT: Yes, sir.

MR. VON HERRMANN: Your Honor, just briefly. And I
don't think we need to belabor it. But State v. Wolf is
when defense counsel in and of itself misrepresented a
potential sentence. It was not on the Judge effectively or
inadvertently misrepresented or did represent to a
defendant that there is an alternative sentence that could

be offered.
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In this particular case, quite frankly -- I mean,
certainly, we’ve got -- he was told on the record by the
Judge that it was a suspendible sentence and he could
potentially walk out of the courtroom that day.

We have his attbrney doing it.

My assumption is that we also have a prosecutor who
has a duty to justice, that if she knew that that was not
the case -- and I know Ms. Shipley (sic) very well. And I
would whole-heartedly agree that if she knew or believed to
be any different from what this court said to Mr. Ritter,
she would have brought it to The Court's attention. No
gquestion in my mind about that.

So we essentially have 3 people that have represented
or at least acknowledge that there is a botential that you
could walk out of here today at 65 years old, as opposed to
what we're faced with right now is 20 years.

You know, to mince words with vacating the plea or
vacating the sentence, Your Honor -- that in and of itself
allow the plea to be vacated. If we're going to mince
words over trying to get to justice -- and that's really
what we're talking about here is getting to Jjustice. We're
not talking about mincing words as to whether or not
because he filed a motion to reconsider whether you can
then vacate his plea.

Your Honor, having been a law clerk and sat by a
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judge, a judge can do an awful lot. And it's always in the
interest of justice. And, guite frankly, what we're asking
right now for, Your Honor, is something that this court has
the authority.to do and absolutely, we believe, the
responsibility saying -- again, there is no -- we're not
saying that The Court intentionally ever misrepresented
anything. But that's not the question. He's still
prejudiced by the fact that the proposed potential penalty,
the consequences of his plea, which is what every case
she's handed up and I handed up was not the potential
consequences for which he pled.

And in our particular case, Your Honor, we believe
that the only proper thing to do is to set aside the plea.
If he comes back and he pleads later, then we know what the
plea is. We know what the consequences are.

If it goes to trial, he knows what the consequences
are.

But that day when he made that plea, he did not know
what the consequences were. He believed that it could be a
suspended sentence, that could potentially allow him to
walk out at 65 years old.

And I would point out, Your Honor, just as an aside,
that you were absolutely cognizant of his condition. They
put foﬁth that he was diagnosed by a mental health expert

having some schitzofroid issues.
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But even your recommendations were that he be
specially placed with health needs and history -- medical
history. So it's not that you weren't cognizant of his
situation in things -~ although they were not raised as a
defense, those were just mitigating factors or issues.

But The Court was'cognizant of his rights and
everything. And I believe The Court did do everything that
they could in their power to. Unfortunately, it is a
mistake. It is a mistake that is materially prejudicial to
my client. And we should go back to square-one, allow him
the opportunity to make the decision whether knowing that
this 20 years to life énd there's no suspended sentence.
Let him make that decision, Your Honor. And that's all
that we are asking. Thank you, sir.

THE COURT: Yes.

MS. CAMPBELL: Respectfully, Your Honor, he makes his
argument for me. I mean, you did seek justice that day.
You rendered it. I ask you to take into consideration
everything put forward.

You went through his rights, to make sure it was
voluntary. He made a knowing and intelligent waiver of his
rights and he pled guilty to this.

We just ask that you abide by your decision you took
into consideration.

THE COURT: All right. There's no misrepresentation.
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I mean, there's not a mistake as far as the transcript;
that was the understanding of most judges at that time that
that was what the law was. I remember that-very well
because The State paper did a survey =-- even attempted to
call several jurist to get their opinion on it. And I
mean, there wasn't any question about it at that time.

Of course, the law 1is all over the board. I don't
remempber the particular statute. But I remember years ago
there's an obscure statute out there somewhere that I was

told that says that no matter what any other statute says,

-the circuit judge still has the authority to suspend a

sentence. But I don't know whether that's true or not. I
just remember somebody making that statement at a class one
time.

But if I had suspended the sentence down somewhat -- I
don't think there's any question about that. The
Department of Corrections would have gone along with it,
whatever that particular sentence was, would probably not
even be questioned here today.

MR. VON HERRMANN: Your Honor, if I may, I actually
brought that issue up to Ms. Campbell on Friday. She
indicated that her circuit always would review those cases.
And had it been a suspended sentence, it would in fact been
appealed.

Now, I've known Ms. Campbell quite some time, and I
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know that she would not misrepresent that. So, in fact, we
would have been here and perhaps the decision would have
been made different.

And, Your Honor, respectfully -- and, of course, not
to interrupt The Court. But, again, 24-21-410 speaks
clearly to if the potential sentence is life in prison. We
might have all been ignoring it or potentially we just
haven't been appealing it, because I've had it happen when
I was on the state's side. We did not appeal the judge's
decision. But had we done so, we might have had this
decision on February 25. Quite frankly, we'd have had this
hearing we're having a motion to reconsider 2 years later.
Had we had a year later or a year ago and they didn't
appeal it, then this Court would have had the opportunity
to reduce the sentence if they saw fit.

THE COURT: Well, I can't speak for them. I know what
was common practice back then. And there's been a lot of
discussion across the board about it. And I know -- I do
remember that The State paper was very actively involved in
researching that matter.

All right. If you all want to do proposed orders
within 10 days, please.

MS. CAMPBELL: Thank you.

MR. VON HERRMANN: Thank you, Your Honor.

THE COURT: Good seeing you all.
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(Sentence Sheet and‘transcript of plea were marked

Court's Exhibit No. 1 at the conclusion of the hearing.)

--- End of transcript of record ---
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I, the undersigned Dianne A. Rutledge, official court
reporter for the Fifth Judicial Circuit of The State of South
Carolina, do hereby certify that the foregoing is a true,
accurate, and complete transcript of the record of the
proceedings had and evidence introduced in the hearing of the
captioned case; relative to appeal, in the Circuit Court for
Richland County, South Carolina on the 31st day of October
2011.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

August 16, 2012

b 4 fuige

Court Reporter
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