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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


________________________________ 
 


William T. Hurley, Jr.,  
as Trustee of the Aiken Property Trust,          Respondent, 
 
 


vs. 
 


Linda Donovan,          Appellant. 
 


__________________________________ 
 


RECORD ON APPEAL (v. 2 of 4) 
__________________________________ 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) SECOND JUDICIAL CIRCUIT 
COUNTY OF AIKEN   ) 
      ) Civil Action No.: 2022-CP-02-02654 


 ) 
 ) 
 )   
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 


TO: BRAD A. BRODIE, ESQUIRE, ATTORNEY FOR DEFENDANT LINDA 
DONOVAN 


 Plaintiff William T. Hurley, Jr., as Trustee of the Aiken Property Trust (“Plaintiff”), by and 


through their undersigned counsel, submit this Memorandum in Opposition to Defendant Linda 


Donovan’s (“Defendant”) Motion to Dismiss pursuant to SCRCP 12(b)(1), 12(b)(6), and 12(b)(7).  


ARGUMENT 


Plaintiff respectfully opposes Defendant’s Motion to Dismiss for the reasons stated by 


counsel at oral argument at the hearing on March 27, 2023,1 the arguments advanced in Plaintiff’s 


Motion for Judgment on the Pleadings and the accompanying Memorandum of Law, which are 


hereby incorporated by reference, and the following: 


Under SCRCP 12(b)(1), this Court has subject matter jurisdiction because this case 


concerns a dispute over the subject properties, identified by TMS #’s 139-19-01-002 and 140-08-


04-001 (the “Aiken Properties”), which are located in this jurisdiction, and Defendant has 


consented to subject matter jurisdiction by filing her own counterclaims in this action. 


 
1 Defendant did not file her supporting memorandum of law until 3:55 p.m., Friday, March 24, 2023, in which she 
describes for the first time the basis of her motion. 


William T. Hurley, Jr., as 
Trustee of the Aiken Property 
Trust, 
 
  Plaintiff, 
 v. 
 
Linda Donovan. 
 
  Defendant. 
 


MEMORANDUM OF 
LAW IN OPPOSITION 
OF DEFENDANT’S 
MOTION TO DISMISS 
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Under SCRCP 12(b)(6), Plaintiff has not only stated a claim with respect to each of the 


causes of action, but established the definitive basis for judgment to enter in his favor, for the 


reasons stated in his Motion for Judgment on the Pleadings and accompanying Memorandum of 


Law. 


Under SCRCP 12(b)(7), John J. Donovan, Sr., is not an indispensable party because the 


Defendant herself is the subject of this action for trespass and ejectment; she has never had any 


interest or rights in Trust One – JJD or the Aiken Property Trust; and Defendant and John J. 


Donovan, Sr. transferred to the Aiken Property Trust any interest or rights they could have had in 


the Aiken Properties with the Corrective Deed (as defined in the Complaint). Nor is Trust One – 


JJD, the sole beneficiary of the Aiken Property Trust, an indispensable party, because its interests 


are represented by Plaintiff, who is the trustee for both the Aiken Property Trust and Trust One – 


JJD. 


For the reasons stated herein, Plaintiff requests that this Court deny Defendant’s Motion to 


Dismiss. 


       Respectfully submitted, 
 
       CALLISON TIGHE & ROBINSON, LLC 
 
   
       s/Matthew L. Jepertinger 
       Matthew L. Jepertinger, S.C. Bar No. 104171 
       Michael W. Tighe, S.C. Bar No. 5574 
       Post Office Box 1390 
       Columbia, SC 29202-1390 
       Telephone: (803) 404-6900 
       Facsimile: (803) 404-6902 
       mattjepertinger@callisontighe.com 
       miketighe@callisontighe.com\ 
 
 
March 27, 2023 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) SECOND JUDICIAL CIRCUIT 
COUNTY OF AIKEN   ) 
      ) Civil Action No.: 2022-CP-02-02654 


 ) 
 ) 
 )   
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 


TO: BRAD A. BRODIE, ESQUIRE, ATTORNEY FOR DEFENDANT LINDA 
DONOVAN: 


 
 YOU WILL PLEASE TAKE NOTICE that ten (10) days from the date hereof or as soon 


thereafter as counsel may be heard, Plaintiff William T. Hurley, Jr. (“Plaintiff”), as Trustee of the 


Aiken Property Trust (“Aiken Trust”), will move before the presiding Judge of Aiken County 


Court of Common Pleas for an order pursuant to Rule 56, SCRCP granting Plaintiff summary 


judgment in his favor on each his Causes of Action1 and dismissing with prejudice each of 


Defendant Linda Donovan’s (“Defendant”) Counterclaims2 on the grounds that there is no genuine 


issue as to any material fact as to the title to and lawful possession of the properties in dispute, 


which must be resolved as a matter of law in Plaintiff’s favor. More specifically, Plaintiff will 


show the following:  


1) Plaintiff, as Trustee, is the record title holder to the subject properties, identified by 
TMS Nos. 139-19-01-002 and 140-08-04-001 (“Aiken Properties”) pursuant to 
unambiguous limited warranty deeds conveying the Aiken Properties solely to the 
Aiken Trust in 2015. 


 
1 (1) First Cause of Action for Declaratory Judgment that Defendant has no right or interest to possess, use, or 
occupy the Aiken Properties; (2) Second Cause of Action for Trespass; and (3) Third Cause of Action for Ejectment 
of Trespasser. 
2 (1) Constructive or Resulting Trust; (2) Breach of Fiduciary Duty; (3) Unjust Enrichment; and (4) Declaratory 
Judgment. 


William T. Hurley, Jr., as 
Trustee of the Aiken Property 
Trust, 
 
  Plaintiff, 
 v. 
 
Linda Donovan. 
 
  Defendant. 
 


PLAINTIFF’S NOTICE 
OF MOTION AND 


MOTION FOR 
SUMMARY JUDGMENT 
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2 
 


 
 
2) To the extent that Defendant ever had any right or interest in the Aiken Properties, 


which she did not, she conveyed all such rights or interests to the Aiken Trust with 
an unambiguous quitclaim deed and release that she voluntarily executed before 
two witnesses and a notary on January 10, 2020, which was recorded on January 
28, 2020.   


 
3) Defendant has no right, title, or interest of any kind, beneficial or otherwise, in the 


Aiken Properties, and occupies the Aiken Properties as a trespasser. 
 
4) Defendant is not and never has been a beneficiary of the Aiken Trust, the sole 


beneficiary of which is Trust One – JJD (“Trust One”). 
 
5) Defendant is not and never has been a beneficiary of Trust One.  
 
6) As a matter of law, no resulting or constructive trust has been created in favor of 


Defendant by virtue of the controlling, unambiguous deeds. 
 
7) As a matter of law, Plaintiff cannot have breached any fiduciary duty to Defendant 


because no such duty was ever owed.  
 


8) As a matter of law, Defendant fails to state a claim for “unjust enrichment” because 
she does not and cannot allege the elements of such a claim.   


 
9) As a matter of law, Defendant’s Counterclaim for Declaratory Judgment fails 


because there is no issue in controversy in light of the controlling, unambiguous 
deeds. 


 
This Motion is further supported by the Memorandum in Support of Plaintiff’s Motion for 


Summary Judgment filed contemporaneously herewith, as well as documentary evidence attached 


to the Memorandum, public records, the statutory and common law of South Carolina, and such 


other matters as may be properly presented to the Court at the time of the hearing. 


 NOW WHEREFORE, based upon the foregoing, Plaintiff respectfully requests that this 


Court enter its Order and judgment for the Plaintiff as follows: 


a. Finding that Defendant possesses no right or interest in the Aiken Properties. 


b. Requiring Defendant to immediately quit the premises. 


c. Granting Plaintiff judgment on each of the Causes of Action against Defendant. 
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3 
 


d. Dismissing with prejudice Defendant’s Counterclaims against Plaintiff. 


e. Entering any further relief that the Court deems just and proper. 


Respectfully submitted, 
 


       CALLISON TIGHE & ROBINSON, LLC 
 
   
       s/Richard C. Detwiler     
       Richard C. Detwiler, S.C. Bar No. 6473 


Matthew L. Jepertinger, S.C. Bar No. 104171 
Michael W. Tighe, S.C. Bar No. 5574 


       Post Office Box 1390 
       Columbia, SC 29202-1390 
       Telephone: (803) 404-6900 
       Facsimile: (803) 404-6902 
       rickdetwiler@callisontighe.com 
       mattjepertinger@callisontighe.com 
       miketighe@callisontighe.com 
 
 
April 25, 2023 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) SECOND JUDICIAL CIRCUIT 
COUNTY OF AIKEN   ) 
      ) Civil Action No.: 2022-CP-02-02654 


 ) 
 ) 
 )   
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 ) 
 


In support of his Motion for Summary Judgment, the Plaintiff, William T. Hurley, Jr. 


(“Plaintiff”), in his capacity as Trustee of the Aiken Property Trust (“Aiken Trust”), would 


respectfully show unto this Honorable Court as follows:  


Plaintiff brought this action against Defendant Linda Donovan (“Defendant”) to eject her 


from properties solely owned by the Aiken Trust, identified by TMS #’s 139-19-01-002 and 140-


08-04-001 (“Aiken Properties”). Plaintiff asserts in the Complaint: (1) First Cause of Action for 


Declaratory Judgment that Defendant has no right or interest to possess, use, or occupy the Aiken 


Properties; (2) Second Cause of Action for Trespass; and (3) Third Cause of Action for Ejectment 


of Trespasser. Defendant asserts Counterclaims for (1) Constructive or Resulting Trust; (2) Breach 


of Fiduciary Duty; (3) Unjust Enrichment; and (4) Declaratory Judgment. 


Summary judgment in Plaintiff’s favor is proper and trial is unnecessary because, as a 


matter of law, Defendant has no right or interest in the Aiken Properties pursuant to (1) the 


unambiguous limited warranty deeds conveying the Properties solely to the Aiken Trust in 2015 


and (2) the unambiguous quitclaim deed Defendant voluntarily executed, delivered, and recorded 


in 2020, conveying any right or interest that she could have had in the Aiken Properties to the 


William T. Hurley, Jr., as 
Trustee of the Aiken Property 
Trust, 
 
  Plaintiff, 
 v. 
 
Linda Donovan. 
 
  Defendant. 
 


PLAINTIFF’S 
MEMORANDUM IN 


SUPPORT OF MOTION 
FOR SUMMARY 


JUDGMENT 
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2 
 


Aiken Trust. Accordingly, judgment should enter in Plaintiff’s favor as to each of his Causes of 


Actions, and Defendant’s Counterclaims should be dismissed with prejudice. 


FACTS 


 The indisputable facts are as follows:   


1. On January 14, 2015, the Aiken Properties, identified by TMS #’s 139-19-01-002 
and 140-08-04-001, were purchased for $1,042,500 and $457,500 respectively,  and 
transferred to the Aiken Trust pursuant to limited warranty deeds (“2015 Deeds”) 
on January 14, 2015, recorded in the Aiken County Register of Deeds on January 
16, 2015, in Book 4536, Pages 786, 790, attached hereto as Exhibits A and B. 
 


2. Trust One – JJD (“Trust One”) is and always has been the sole beneficiary of the 
Aiken Trust.  


 
3. Trust One was established by a Final Settlement Agreement dated March 26, 2007 


(“FSA”), attached hereto as Exhibit C between Defendant’s husband, John J. 
Donovan, II (“Donovan Sr.”), and his children, and a subsequent January 12, 2010 
Trust Agreement (“Trust Agreement”), attached hereto as Exhibit D, which settled 
Trust One with certain properties owned by the Donovan children, and named 
Donovan Sr. as the beneficiary of Trust One.  


 
4. The initial trustee of Trust One was John J. Donovan, III (“Donovan Jr.”), son of 


Donovan Sr., and Plaintiff became the successor trustee upon Donovan Jr.’s death 
on April 25, 2015. 


 
5. Under the FSA (¶ 8) and the Trust Agreement an arbitrator (“Arbitrator”)1 was 


permanently empowered to oversee aspects of Trust One’s administration and 
resolve disputes concerning Trust One, and the Arbitrator has the “discretion to 
award any remedy including sanctions, damages, attorneys’ fees.” 


 
6. The FSA (¶ 2) and the Trust Agreement (¶ 2.1) restricted Donovan Sr.’s beneficiary 


interest, including by prohibiting any transfer, assignment, or pledge of such 
interest. 


 
7. In December of 2014, Donovan Sr. and his children executed an Amendment to the 


Trust Agreement (“2014 Amendment”), attached hereto as Exhibit E, which 
among other things, provided for the sale of certain Trust One properties and the 
purchase by Trust One of replacement property in the form of the Aiken Properties. 


 


 
1 The Honorable John J. Martin (“Arbitrator”), retired judge of the United States District Court for the Southern 
District of New York, was appointed by the Massachusetts Superior Court (van Gestel, J.) as the permanent 
arbitrator. 
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8. The 2014 Amendment provided that the Aiken Properties “shall be owned solely 
by Trust 1-JJD.” (¶ 9). 


 
9. On January 14, 2015, the Aiken Trust was formed by a Declaration of Trust, 


attached hereto as Exhibit F, to facilitate the purchase of the Aiken Properties, 
naming Plaintiff its Trustee and Trust One its sole beneficiary.    


 
10. In accordance with the 2014 Amendment, the executed and recorded 2015 Deeds 


solely named the Aiken Trust as the title holder of the Aiken Properties. 
 
11. On April 27, 2015, despite having no transferable interest in the Aiken Properties, 


Donovan Sr. executed certain documents including a “Life Estate, Will, Option to 
Purchase” (“2015 Aiken Filings”) attached hereto as Exhibit G, and secretly 
recorded the 2015 Aiken Filings in the Aiken County Register of Deeds on April 
27, 2015, in Book 4549, Page 2386. In the 2015 Aiken Filings, Donovan purported 
to convey to Defendant, among other things: (A) an option to purchase the Aiken 
Properties for well below fair market value; (B) an exclusive life estate; and (C) 
clear title to the Aiken Properties upon his death.  


 
12. Upon discovering Donovan Sr.’s clandestine execution and recording of the 2015 


Aiken Filings, Donovan Sr.’s children brought sanction proceedings before the 
Arbitrator, and on May 1, 2019, Donovan Sr. executed a Stipulation by John J. 
Donovan, Sr., attached hereto as Exhibit H, in which he admitted that: the 2015 
Aiken Filings are “invalid, of no force and effect, and are void ab initio” (¶ 1); as 
beneficiary of Trust One, he did not “have the right or authority to transfer, assign 
or pledge any assets held by or for the benefit of Trust One” (¶ 5); and he would 
not in the future attempt to, among other things, transfer, convey, or assign his 
beneficial interest in Trust One or Trust One assets” (¶ 6).  


 
13. The Arbitrator’s resulting October 1, 2019 Arbitral Order, attached hereto as 


Exhibit I, found that Donovan Sr. had violated the FSA and the Trust Agreement, 
and ordered, among other things, that the fraudulent 2015 Aiken Filings be 
corrected. On October 30, 2019, the October 1, 2019 Arbitral Order was confirmed 
and adopted as a Final Order of the Massachusetts Superior Court, attached hereto 
as Exhibit J. 


 
14. In compliance, Defendant and Donovan Sr. executed a Quitclaim Deed on January 


10, 2020 (“2020 Corrective Deed”), recorded on January 28, 2020 in the Aiken 
County Register of Deeds in Book 4824, Page 1247, attached hereto as Exhibit K, 
by which Defendant and Donovan Sr. conveyed any right or interest they may have 
had in the Aiken Properties to the Aiken Trust.  
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15. Donovan Sr.’s beneficiary interest in Trust One was extinguished by an arbitral 
award issued by the Arbitrator on November 10, 2021 (“November 10, 2021 
Arbitral Award”), attached hereto as Exhibit L, on account of his repeated 
commission of fraud, forgery, and filing false documents in registries of deeds, 
among other unlawful conduct, which Award was confirmed and adopted as a Final 
Judgment of the Massachusetts Superior Court on August 18, 2022, attached hereto 
as Exhibit M. 


 
16. Donovan, Sr. is currently incarcerated for his fraudulent conduct.2 


 
17. Defendant has never been a beneficiary of the Aiken Trust. 
 
18. Defendant has never been a beneficiary of Trust One. 


 
19. Despite the foregoing and numerous requests by the Trustee to vacate the Aiken 


Properties in which Defendant has no color of title and no possessory right or 
interest, Defendant refuses to vacate the premises.   


 
DISCUSSION 


I. The unambiguous 2015 Deeds vested the Aiken Properties to Plaintiff as sole grantee. 
 


When a deed is unambiguous, any attempt to determine the grantor’s intent must be limited 


to the deed itself and using extrinsic evidence to contradict the plain language of the deed is 


improper. See Penza v. Pendleton Station, LLC, 404 S.C. 198, 204, 743 S.E.2d 850, 853 (Ct. App. 


2013); Springob v. Farrar, 334 S.C. 585, 590, 514 S.E.2d 135, 138 (Ct. App. 1999). Ambiguity 


exists when the language of the deed is reasonably susceptible to more than one interpretation. 


S.C. Dep't of Natural Res. v. Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d 299, 302 


(2001). The determination of whether language in a deed is ambiguous is a question of law. Id. 


The Court is without authority to consider parties’ secret intentions and words cannot be read into 


a deed to impart an intent unexpressed when the deed is recorded. Therefore, summary judgment 


is proper and trial unnecessary when the intention of the parties as to the legal effect of the deed 


 
2 In an April 3, 2023 Summary Decision and Order, attached hereto as Exhibit N, the Massachusetts Superior Court 
recently denied Donovan Sr.’s emergency motion to stay his sentence on the basis of, among other things, “Donovan 
has proven himself to be nothing short of a charlatan.  He cannot be believed; either about his health, where he 
would live, or that he would somehow abandon his twenty-year quest to destroy his family.”   
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may be gathered from the four corners of the instrument itself. Edgewater on Broad Creek Owners 


Ass'n v. Ephesian Ventures, LLC, 430 S.C. 400, 406, 845 S.E.2d 211, 214 (Ct. App. 2020). 


The 2015 Deeds, which are unambiguous on their face, conveyed all rights, title, and 


interest to the Aiken Properties solely to Plaintiff. Because there is no ambiguity within the four 


corners of the Deeds, Defendant is precluded from introducing any evidence to contradict the plain 


meaning of the Deeds’ language, including her own subjective beliefs regarding the parties’ 


intentions at the time of transfer. Thus, as a matter of law, Defendant was never conveyed any 


right or interest in the Aiken Properties, which have always been held exclusively by Plaintiff. 


II. Notwithstanding that Defendant never had any right or interest in the Aiken 
Properties, Defendant conveyed to the Aiken Trust any right or interest she may have 
had  with Defendant’s unambiguous 2020 Corrective Deed, recorded on January 28, 
2020. 
 


 In order to correct the fraudulent 2015 Aiken Filings (discussed infra), on January 9 and 


10, 2020, Donovan Sr. and Defendant respectively executed, in the presence of two witnesses and 


a notary, the 2020 Corrective Deed, which was recorded in the Aiken County Register of Deeds 


on January 28, 2020. Exhibit K, Compl. ¶ 39. The 2020 Corrective Deed provides in relevant part 


(emphasis added):  


KNOW ALL MEN BY THESE PRESENTS:   
 
That John J. Donovan, Sr., individually and as sole beneficiary of Trust 
One JJD, which is the sole beneficiary of Aiken Property Trust, and Linda 
Donovan, for and in consideration of the sum of One and xx/100 ($1.00) 
Dollar, the receipt and sufficiency of which are hereby acknowledged, 
hereby grant, bargain, sell and release to William T. Hurley, Jr., Trustee 
of Aiken Property Trust under declaration of trust dated January 14, 
2015, the following described real estate . . . .[description of the metes and 
bounds of the Aiken Properties with references to the corresponding 
Registry Plat Books and Tax Parcel Numbers].  
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The 2020 Corrective Deed further provides: 


By this grant, the undersigned hereby release and terminate any and all 
right, title and interest that may have been granted in the [2015 Aiken 
Filings]. 


 
Compl. ¶ 40, Ex. K. 
 
 The 2020 Corrective Deed is facially unambiguous as a matter of law. The language 


“hereby grant, bargain, sell and release to [the Trustee] the following described real estate” clearly 


establishes—without qualification or limitation—the contemporaneous intent of the grantors, 


Defendant and Donovan Sr., to convey to the Aiken Trust the entirety of any right or interest that 


they had in the Aiken Properties, which are described with particularity by the metes and bounds 


and with reference to the corresponding Registry Plat Books and Tax Parcel Numbers.3 Spence, 


368 S.C. at 119, 628 S.E.2d at 876; Bell v. Bennett, 307 S.C. 286, 293, 414 S.E.2d 786, 790 (Ct. 


App. 1992) (citing 26 C.J.S. Deeds § 104(a) (1956) (there is a presumption that a grantor intends 


to convey his entire interest, and a deed will be taken to convey the entire property and interest of 


the grantor in the premises unless something appears to limit it to a lesser interest)). Moreover, to 


preempt any potential ambiguity arising from the fraudulent 2015 Aiken Filings, the 2020 


Corrective Deed further specifies that any rights or interest that may have been created by those 


fraudulent Filings are extinguished.  


To the extent that Defendant asserts in her Answer (¶ 15) that the 2020 Corrective Deed, 


which she voluntarily executed before two witnesses and a notary, “was for insufficient 


consideration,” such a revisionist characterization is repudiated by the controlling, unambiguous 


language of the 2020 Corrective Deed. Such language states, in relevant part, that the conveyance 


to the Aiken Trust is “for and in consideration of the sum of One and xx/100 ($1.00) Dollar, the 


 
3 A quitclaim deed conveys only that right, title and interest the grantor may possess. 
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receipt and sufficiency of which are hereby acknowledged.” It is well-established in this 


jurisdiction that “the slightest consideration is sufficient to support the most onerous obligation.” 


First National Bank of South Carolina v. Wade, 245 S.C. 426, 431, 141 S.E.2d 102, 104 (1965); 


see also Dixon v. Dixon, 362 S.C. 388, 396-97, 608 S.E.2d 849, 852-53 (2005) (“We find that the 


consideration did not fail, and that even if it had, the proper remedy would not be to set the deed 


aside.”). 


Because the 2020 Corrective Deed is, like the 2015 Deeds, unambiguous, the Court need 


not and should not consider extrinsic evidence beyond the Deed itself. See Penza, 404 S.C. at 204-


05, 743 S.E.2d at 853; Springob, 334 S.C. at 590, 514 S.E.2d at 138. Together these Deeds 


establish as a matter of law that Defendant has no right or interest in the Aiken Properties. This 


Court must therefore enter judgment in Plaintiff’s favor as to each of his Causes of Action, and 


order Defendant to quit the premises.  


III. Defendant’s Counterclaim for Constructive or Resulting Trust fails as a matter of law 
because the 2020 Corrective Deed conveyed to the Aiken Trust any interest or rights 
she could have had in the Aiken Properties. 


 
Assuming that Plaintiff contributed $19,974.24 of the $1,500,000 purchase price (1.3%) of 


the Aiken Properties in January 2015 as she has alleged, she subsequently conveyed any resulting 


right or interest in such Properties to the Aiken Trust when she voluntarily executed the 


unambiguous 2020 Corrective Deed on January 10, 2020, which was recorded on January 28, 


2020. Thus, Plaintiff’s Counterclaim for Constructive or Resulting Trust asserting some residual 


right or interest in the Aiken Properties fails as a matter of law, and the Court need not and should 


not consider any extrinsic evidence beyond the 2020 Corrective Deed. 


In any event, even if the Court were to examine the circumstances of the original purchase, 


which it should not do beyond the four corners of the 2015 Deeds, Defendant would bear the 
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burden to show by clear, definite, and convincing evidence that she was intended to receive an 


interest in the Aiken Properties.4 The contemporaneous evidence is to the contrary. The 2014 


Amendment,5 authorizing the purchase of the Aiken Properties by Trust One (as sole beneficiary 


of the Aiken Trust), expressly provides that such Properties “shall be owned solely by Trust 1-


JJD.”  The fact that no one, including Donovan Sr. or Defendant, was ever intended to have any 


right or interest in the Aiken Properties other than Trust One (as sole beneficiary of the Aiken 


Trust) is further evidenced by the original 2015 Deeds, recorded on January 16, 2015 at the time 


of purchase, naming the Aiken Trust as the sole title-holder of the Aiken Properties. Thus, 


Defendant has no likelihood of proving by clear, definite, and convincing evidence any result 


contrary to the controlling, unambiguous documents.  


IV. Defendant’s Counterclaim for Breach of Fiduciary Duty fails as a matter of law 
because Plaintiff owes no fiduciary duty to Defendant, who has never been a 
beneficiary of the Aiken Trust or Trust One.   
 
The South Carolina Trust Code (“Code”) requires a trustee to “administer the trust in good 


faith, in accordance with its terms and purposes and the interests of the beneficiaries…” S.C. 


Code Ann. § 62-7-801 (emphasis added); S.C. Code Ann. § 62-7-802(a). A “beneficiary” is a 


person that has a beneficial interest in a trust, vested or contingent. S.C. Code Ann. § 62-7-


103(2)(A). 


 
4 A resulting trust arises whenever a party has obtained money that does not equitably belong to him or her. 
Chapman v. Citizens & S. Nat'l Bank, 302 S.C. 469, 472, 395 S.E.2d 446, 448 (Ct. App. 1990). Generally, when real 
estate is conveyed to one person and the consideration is paid by another, it is presumed that the party who pays the 
purchase money intended a benefit to himself and a resulting trust is raised on his or her behalf. Lollis v. Lollis, 291 
S.C. 525, 528, 354 S.E.2d 559, 561 (1987). However, this presumption may not be in accord with the truth and must 
be supported by clear, definite, and convincing evidence. Green v. Green, 237 S.C. 424, 426, 117 S.E.2d 583, 584 
(1960). Clear and convincing evidence is more than a mere preponderance of the evidence. State v. Simmons, 384 
S.C. 145, 682 S.E.2d 19 (2009). In order to survive a motion for summary judgment on a claim requiring this 
heightened burden of proof, the non-moving party must show more than a mere scintilla of evidence.  Thomas v. 
Milliman, 392 S.C. 116, 392 S.E.2d 116 (2011).   
5 The 2014 Amendment amended the 2010 Trust Agreement that established Trust One with the Arbitrator’s 
approval specifically to allow the purchase of the Aiken Properties by Trust One.  
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Defendant cannot claim to be a beneficiary of the Aiken Trust, which has only ever had 


Trust One as its sole beneficiary. Therefore, Plaintiff has never owed Defendant any fiduciary duty 


as the Trustee of the Aiken Trust. 


With respect to Trust One, it is undisputed that beginning from Plaintiff’s appointment as 


the successor Trustee in April 2015, Plaintiff owed a fiduciary duty to Donovan Sr., who was 


formerly a beneficiary of Trust One, until the November 10, 2021 Arbitral Award extinguished his 


beneficiary interest. However, Defendant has never been a beneficiary of Trust One, and her status 


as merely the spouse of a former beneficiary of a trust does not in and of itself confer upon her a 


beneficiary interest.6 Moreover, the Arbitrator and the Massachusetts Superior Court have 


repeatedly rejected prior attempts by Donovan Sr. and Defendant to transfer his former beneficiary 


interest to Defendant.  


The 2007 FSA and the 2010 Trust Agreement which established Trust One expressly 


restricted Donovan Sr.’s beneficiary interest to prohibit any transfer, assignment, or pledge of such 


interest. Ex. C & D, Compl. ¶ 15. Notwithstanding this express prohibition, Donovan Sr. and 


Defendant attempted on several occasions over the years to convey Donovan Sr.’s beneficiary 


interest to Defendant, one such example being the 2015 Aiken Filings that Donovan secretly 


recorded. In these fraudulent Filings, Donovan attempted to grant Defendant, among other things: 


(A) an option to purchase the Aiken Properties for well below fair market value; (B) an exclusive 


life estate; and (C) clear title to the Aiken Properties upon his death. Ex. G, Compl. ¶¶ 29-30.  


In the course of the subsequent sanction proceedings before the Arbitrator, on May 1, 2019, 


Donovan Sr. executed a Stipulation by John J. Donovan, Sr., Ex. H, in which he admitted that: the 


 
6 In connection with the FSA, Defendant also executed her own settlement agreement with the Donovan children on 
March 26, 2007, through which she expressly settled, renounced, and/or released any rights she purported to have 
with respect to Trust One’s assets. See Compl. ¶ 10. 
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2015 Aiken Filings are “invalid, of no force and effect, and are void ab initio” (¶ 1); as beneficiary 


of Trust One, he did not “have the right or authority to transfer, assign or pledge any assets held 


by or for the benefit of Trust One” (¶ 5); and he would not in the future attempt to, among other 


things, transfer, convey, or assign his beneficial interest in Trust One or Trust One assets” (¶ 6). 


Compl. ¶ 36. The Arbitrator’s resulting October 1, 2019 Arbitral Order, Ex. I, found that Donovan 


Sr. had violated the Trust One governing documents, and ordered, among other things, that the 


fraudulent 2015 Aiken Filings be corrected. Compl. ¶ 37.7 In compliance with this Order, on 


January 9 and 10, 2020, Donovan Sr. and Defendant respectively executed, in the presence of two 


witnesses and a notary, the 2020 Corrective Deed, recorded on January 28, 2020, to convey any 


interest they could have had in the Aiken Properties to the Aiken Trust. Subsequently, Donovan 


Sr.’s own beneficiary interest in Trust One was extinguished by the Arbitrator’s November 10, 


2021 Arbitral Order8 on account of his repeated acts of fraud, for which he remains incarcerated.   


Thus, Defendant cannot be deemed to have ever been a beneficiary of Trust One through 


any form of conveyance from Donovan, as his spouse or otherwise, and Plaintiff has never owed 


Defendant any fiduciary duty as the Trustee of Trust One. Plaintiff cannot breach a fiduciary duty 


to Defendant when no such duty exists, and Defendant’s Counterclaim for Breach of Fiduciary 


Duty fails as a matter of law. 


V. Defendant’s Counterclaim for Unjust Enrichment fails as a matter of law because 
Defendant fails to state a basis for her claim.  


 
Unjust enrichment may exist as an equitable remedy when 1) a plaintiff confers a non-


gratuitous benefit on a defendant; 2) the defendant receiving the benefit realizes some value from 


 
7 On October 30, 2019, the October 1, 2019 Arbitral Order was confirmed and adopted as a Final Order of the 
Massachusetts Superior Court, Exhibit L to the Complaint. Compl. ¶ 38. 
8 This Arbitral Award was confirmed and adopted as a Final Judgment of the Massachusetts Superior Court on 
August 18, 2022. 
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the benefit; and 3) it would be inequitable for the defendant receiving the benefit to retain said 


benefit without paying the plaintiff for its value. Inglese v. Beal, 403 S.C. 290, 297, 742 S.E.2d 


687, 691 (Ct. App. 2013). The benefit must be non-gratuitous, either because it was conferred at a 


defendant’s request, or because the circumstances were such that the plaintiff could reasonably 


rely on the defendant for repayment. Id. at 298.  


Defendant does not even allege facts that would meet the elements necessary to support a 


cause of action for unjust enrichment. Defendant’s mere allegation that she has “expended well 


over $200,000.00 in making improvements to the [Aiken Properties], including renovations, 


building of structures and other improvements” (Def. Ans. ¶ 44) does not establish that these 


alleged improvements were made at Plaintiff’s request or that Defendant reasonably relied upon 


anything Plaintiff said or did to expect repayment. There is no evidence that such improvements 


were carried out at the request of Plaintiff or for the benefit of anyone other than Defendant herself. 


Indeed, it is undisputed that during the period of her possession, Defendant has paid absolutely no 


rent to the Trust for the Aiken Properties. Whatever “renovations, building of structures and other 


improvements” allegedly made by the Defendant cannot be considered “non-gratuitous,” and 


Defendant’s Counterclaim for Unjust Enrichment fails as a matter of law.  


VI. Defendant’s Counterclaim for Declaratory Judgment fails as a matter of law because 
there is no issue in controversy in light of the controlling, unambiguous Deeds.  


 
Because the unambiguous 2015 Deeds and the 2020 Corrective Deed require judgment to 


enter in Plaintiff’s favor as to each of his Causes of Action and dismissal of Defendant’s 


Counterclaims without the admission of extrinsic evidence, there is no issue in controversy as to 


any of Defendant’s rights or interest with respect to the Aiken Properties. She has none as a matter 


of law. 
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 Based upon the foregoing, Plaintiff respectfully requests that the Court enter its order and 


judgment in Plaintiff’s favor: 


a. Finding that Defendant possesses no right or interest in the Aiken Properties. 


b. Requiring Defendant to immediately quit the premises. 


c. Granting Plaintiff judgment on each of the Causes of Action against Defendant. 


d.  Dismissing with prejudice Defendant’s Counterclaims against Plaintiff. 


e. Entering any further relief that the Court deems just and proper. 


Respectfully submitted, 
 
       CALLISON TIGHE & ROBINSON, LLC 
   
       s/Richard C. Detwiler 
       Richard C. Detwiler, S.C. Bar No. 6473 


Matthew L. Jepertinger, S.C. Bar No. 104171 
Michael W. Tighe, S.C. Bar No. 5574 


       Post Office Box 1390 
       Columbia, SC 29202-1390 
       Telephone: (803) 404-6900 
       Facsimile: (803) 404-6902 
       rickdetwiler@callisontighe.com 
       mattjepertinger@callisontighe.com 
       miketighe@callisontighe.com 
 
 
April 25, 2023 
Columbia, South Carolina 
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RA.I-0068


. : 
f 


T&USTAQMBMBNT 


John J. Donovan, Jr. of Manchestar, in hia oapadty as trusWo (hereinafter 
with lta aucceasora in trust oallcd tho Uftustte'' hereby declares and coVcmaata that the Trustee bu 
reeeived the property dea«ibed in Scbedule A, in lrUat. and it wlll hold, manqe, invest and 
reinvest tho samo, togcthet with any other property hereafter purchased by, owned by. co1M)'ed, 
aasignecl or trwferred to the Trustee, 11 hceunder, or added to tho Tniat by gift or will, 
and aoce,ted by tho Tnlstee, and any otller proporty however acquh-cd by tbe TnJ&tee hcwndtr, 
and, after pa)lins or maldns provision for all proper of admhrlstnldon, will clisposo of the 
mcoiu and princfpa1 U,Pon tho trusts and &Ubject to tho terms, provisions and conditions 
herehudbr set forth. Such property shall be hold in trust for the solo beneftt of 1ohn I. Donown. 


Ag1lCLB PIUT 


NA.MB AND NATURB QP TgUST 


1.1 Nim!- Thia Deowatfcn ofTtwlt may be rofemd co as 1he Ono Jm 
9f 20_." Thia Tri.tat shall be irrevocable an4 not subject to amendment or 
alteration except as set forth fn Section 1.2. 


1.2 Tmat.ee's Power to Amull The Trustee may amend this Declaration of 
Truat if it fa deteniii11ed t11at such amendment fa appropriate {a) to ouro amblpftiea, 
fncomistenolea or defectl in tbia Declaration of Trust. (b) to enablo the Trustee more eftictivcly 
to C8l'r)' out a puipose or wish expraaaed In this Dcolaratloa of Tnaat1 or (o) for tho more 
oonveaient or eftictmt administration or Ill)' tnmt hereunder. Any sud1 amcmdmont abalt be 
made by a writing slgaed b)' the Trustee and a qy delivered to tho then bmcficime1. 'Ibis · 
power to amend sbal1 bo exerofsable by the Trustee only in a flduohtry capacity and ahall bo 
exe!Oiahle (l) upon written. approval of' the Honarablo John S. Msrtio, ir.1 or his suooeasors, 
(hereinafter. '"'9tice.Martin'? until tht:1Tranaf'er0.. es barelnafter doilned la section 2.3; or (2) 
•ftar the Tramft;r Dato, upon conaeni of the nustee. 
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ARIJCLi SBCQW 
' JlJIPOSMON Of TRU8TPRQDID: 


2.1 Diapoaltfon of Income pd Principal. 'lbe Trustee shall hold. mana,p. 
invest and ieinvmt the Trust aaaota and 8ha11 collect the income. if any, therofi'om and lhall 
dlapoae ottho not lnwme and prlnclpal u follows: 


From the dato of thia Tiust to tho Transfer Date, to much of the net income of the Truat, 
u the Truateo deems advisable. shall bo paid to or applied for the payment of real estate taxes 
and municipal u&e8SDlmta due and owing for my real property owuod by the TlUIL Aftm' the 
payment of real estate taxes and municipal assessments, and at the sole disotetion of the T1'Uatco. 
int.est lnocmo may bo paid to or applied tor tho benoflt of the bonotlclarlea. Atty income not so 
paid or applied may bo added to principal or may bo hold fOr later payment to or application for 
eaob bcofioi1r1, or addldon to principal, as tho Trusteo datermlnes in its solo dlsoretion. From 
the dato hereof to tbs Tnnaft!r Date, the Tnlateo shall invcat any and all oasb a&lob ottbc "!Nst 
tn UrS. Oowmment Bonds, unless authorized otherwlso by 1ustlco Martin. Tho Trustee shall net 
malco any diatdbutlom of Trust principal to any beneftoiary tom tho date hereof to tho Trasfer 
Date. 1bo interafl of any and all beneficlarios aball aot ad may not be tranafmnd. pledaalt 
asaiped ar IOld untU Um Tnmdsr Dato, ao4 th.oroaftcr Gilly upon the written coment of the 
Trustee, wbiob ahaJl bo in the·'lN*e's solo·and exclusive d1scrvtion. 


After the nanafer Daie, 111e ·nusteo shall hold, mansgo, invest and roinvoat the Trust aasota and 
aha1I collect the incmne. ff any, thuoficm and eball dispose of the net lnoome and principal u it 
c:lotemdnca. bi its aoJodlsctctlon. 


2.2 Qlaposition of Real .Real pmperty owned by tho Trust may be 
Bold, ln wbolo or in part, by the Trustee la itt diaoretion, provided. however. that fram lhe dito 
horeor to the Tramfer Dato, any auch salo must be at &Ir market value and muat have tbe prior 
written approval of 1'UStlco Mertln, or hia aucceasor. All proceeds ftom such sale(a) •WI remain 
in tho T!Ult and shall bo invested and may be distributed only a set forth herein. The Tl'Ult may 
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purdiase repWmlmt property at fair markat value for any p10porty sold, providocl howovar, that 
tom the dato hereof to the Transfer Dare, any such pW'Chan of ieplaccment propedy m\18, have 
tho prior wriUen •pproval of Justioo Marlin. 01· his successor. 


2.3 Ttarisfet Dat4S. Tho Tranafet Date shall be the oarlieat of tM following to 
OCXNr: the date of the death of John J. Donovan. Sr.; ten yem from the offoct!vc date of this 
Trust; or six yoara tom the effective date of 1Jlis Truat lt, and only 1£ 1mtlce Martin dotormlnes 
tbat the Tmatoe and bonefioiarie.s have acted In. good faith with rospGCt to the management of this 
Trust and compliance with the terms of that certain Final Settlement Asreemont of Maret 26 • 
2007 botwoon Sohn J. Donovan, Sr., John J. Donovao, Jr., lames H. Donovan, Carolyn D. 
R01en'ba=. Mam.a D. Lm'l2, llebeoca M. Donovan and Linda Donovan, u tho same may be 
amended ftom time to time (berelnaftcr, tho 'RA'?. Upon tho 1·ran1fcr Dato, the Tmtoe ahall 
have the tbU power, authority and dJIO'l'Cdon to DlaQlp and administer this Tmlt ad ua aaets, 
for the benefit of the beuotldadea. u pcmit&ed by law and tho terms hereof without the 
mquhement ot lily pliw appmvala ftom Juetloo Martin, or hw .WC08S80r. 


2.4 Umitation TMteea' Discr@tionary Powers. A Tnatee nuy not partlaipato 
in any oxorc!ao of diacnticnary powcra that would dfloharge a personal legal obligation of that 
Tnlltee. 


4BTIQLB THIRD 


SUCCBSSION QE TRl)SJ'BBa 


3.1 Qhlnge ofTmsteg. A Trustee may reaip at any thne1 suolt resignation to . 
be eftOotlve when dollvad to any co-truateo anJJ/or to the dealpated independent manager tor 
&!a Trust Any vacanoy m tht otlioo of trustee. whe1hcr crutDd by reaipation, removal or 
othe!Wlae, may be filled oDly by tho deslpted Independent manager. Tho appointed TMtco 
must be a dfalnterested party with respect to the Trust uBets and any bendolarla and may not be 
the desipated lndependau manapr. The deaipated lndepcndeut lUll&pr may remove IJ1J/J/or 
ieplace a Trultee at any thne and d1ia shall be the deafgnated inckpendent solo power 
and authority with respect to thl11 Trust, unless specifically stated otberwisO hmcfn. Tho 
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dosipatod independmt manapr must bo a disinterested party with respect to tho Trust Assets 
and any beneftelarles and may not be the Trustee. The dcaignated independent manager may 
1'ellgn at any tlmo, BUOh ieeipdon to be effective when clellvcnd to any Trostee IDd to the 


Tho 4os!anated independent muaaet shall name tta auccessor. If there lhall be a 
vacancy in. t11ia poaitlon and 110 succeaaor fa named, the deelanatod hidepmdmt manapr shall J>o 
appointed by a vote of tbo of tho then beneffoiaries of thla Trust. 


Any mdl removal and appolminent, aad the 8°"eptanco by mcJi Tlustee, shall be by an 
fnstramom in writing aiped and adcnowledpd by eaolt alpatory before a notary publlo. and 
a'hall take effect almultanoously ea of a date specified in said instrument which is not earlier than 
thirty days after delivery of a copy of such instnlment to the trustee beins ao removed. 


Until tho Transfer Date. tho independent ma.nagw shall Justice Martin, or Ids 
succeasor. Upon the Transfer Date. Justice Martin. or his successor, shall rcaip as In.dependent 
=nap.r, md ta next independt.nt manager ahall bo determinod by John J. Donovan, Jr. 


3.2 Jnqgaalty gfTmltG§.. If Dle 1iustoe ahall become incapable of performing 
the dutiee of 1Natee by teaSOA of advanced age or meam1 or phyaiGa1 lnoapacky, the 
determiriation in writing of sllCh lncapaoliy. if mado in good fetth and if supported by a certlfleatc 
to that by a phyaiclan, shall terminate euob trusteeship mad shall be bindina upon all 
PCIODI interested. 


ARUCLB fQUBTH 
QBNBRAL ApMINISTB.ADYB PB.OVJSIO'tfS 


. 4.1 Except aa cth«Mse pl'OVided, all aconmulated. accmed md 
lm.di1tributod income of a decoasod inoome belleflclary whidt bas not been paid prlor to tho dcaOt 
of 8\iQb person ahalJ bo incomo of the nGX.t aucoeeding 


4.2 Aocoun1ina, 1110 TNBteo heroundcr aha1l tom time to time render 8IJ. 
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. account to each income benoftoiary and, ff iequoated. to Justice Martin or h!a auccesaor; 
Piovided. howovert that ff the Tro.stee has received notice that a auardiaa. COU1V1&tor, executor 
or other 6ducl1t1 has appointed for an income beneficiary, the amount ahllll be rimdered to 
such fidaclaly. "lncome bonetlclmy" shall mean each person who la elialblo co re=ve income . . 
iosn tho Tnllt during tho period oovered the account. 'l1te to such account by a 
majority of such Income beneficiaries and fiduciaria 8ball fully diacharp the Tmateo u to all 
mattel8 included ln such aocount er roftocted thereby. 'Ibe fifluro of my inccmo beneficiary m 
fiduciuy to object to any account by a wrltlns recelvecl by the TJ'Ulteo within sixty da)'B after the 
doltvory &o such paaon of a copy of tho account abaU be decmod to be an assent by such person. 


4.3 SRf»dtbrift QlaJlll, No person to whom any rmalonary, future or 
apectent interest in this Trust. nor any pmon enlitled to any mcomo from Ibis T1Ult, shall bave 
power to allcmato or dispose of a1IOh interest or income by antlclpation or to subject the aaico to 
such pacm•a de&ts or llabfHtiat. The Interest of a beneficiary In this TNat shall not be subjoct ta· 
be taken by his or her crcclitots by q prooesa. 


4.4 QisolaiDlll'S by BJgojlcjaries. A benefidary, with tho prior comcat 
of the Trustee, may disclaim all or my pmt of his or her interest in tho Tnaat, befare or after l\lCh 
bltareat is accepted, and botore or after it i1 voatod, for any period of time, by ffiiaa en 
appropriate writing with tho Tcuatee. The TrualoO shall not coneent to !Nob dlscJalmer if tle 
Trustee in lts diaetlon believes web dladahner shall not be lnibnnedly made, net in the best 
inccmt of tho bcnafioiary, not in accord with the purposes of this Trust, or an attempt to 


circumvent tbl provlslcoa hereof prohlbldq enticlpadon and alienation of tDtoteata, or tf ft 
impoaoa additional duties on tho Trustee which the Ttustce does not want to accept. 


,A&TICLll PlfTH 
TB.USTBI PllQYJSIONS 


S.1 DJspgdQD'O Powa. Wheiwer in this Dcclaradon of n-u.st the Trustee 
la cmpowot«l to mako a determination, it have absolute disorotion in rnaldna such 
determinaticm, unless otherwise specifically provided. The exarolae of any disnredon by the 
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Tnwtco. if made in good faith. ahal1 ho oonohmivo and binding upon all persons interested. 


S.2 Dfscfaimm & Roloaaes by Trustee. 'l1lo TNstoo may at my time 
d!sc1a1m 01· release any power in wbalo or in part by an instrument In writing siped and 
delivered to any co-1rUltee or if none, to the desipted lndepcmdcnt manager.. Any d!solaimer or 
Jelease of a power by a Tnsteo may bt upon auch gonditiona as tho Tnmtoo speolfiea. In 
addition. the Trustee may diaolalm any intarest fn prvpcrty. A dleolaimor or reltase by a TNstoe 
8hall be binding upon the succeason to tho Trustee unlesa the nu.tee apeclflea otherwise. Such 


· rigbts ottho Trust• are subject to tho prior written approval of Jmtice Martha until the Tnlnsfer 
Dato. 


S .3 Cartiftcato kx Tmsteo. A written &tatcmont by tho Tnaateso at any timo u to 
tam relatlva to this Tnllt may always be reUod upon by, and shall alw.ys bo concl\l8ive evidence 
in favor o' any tnosfor asent or otbor person dealing in good tafth with the Trustee fn n:liallco' 
'QpQ.U 8'1Ch statomont. 


S.4 BmMI· No TNatee ahall be teqWred to sfvo bond or tbmtsh surety on sny 
roquirod by law. 


5.5 JJabjtftx of l'mlte8. No T1U8tee shall be Uablo for tho aota or omlalona of 
any co .. tnJacee, pior trustee or pmon edmlnfatedns mir eatato. UnlCSi nqueatod in writing by a 
benefiofmy, a Ttastee shall not be obligated co Inquire as to aciy such acts or omiaalo.na or to 
aaceitain that the properly transferred to him is tho endft, 'Ii'Ult property. 


S.6 p;ogtton to O>:Inllteo. Whenever thare Js more than one uuatn 
. hereunder, the Tmstoe ma.y d&lepae any cmatee powem and dfacndont lO a for 8UCb 


period ot paioda. of limo u the Tmateea may aaroe; provided, bowovs, that any powen or 
discretions withheld from any Trustoc by tho terms of this Declaration of Trust may not be 
dolopted to such Truatee Ullder this aectlon. 


S.7 Componaation. 'Ibo Truatee shall bo entitled to teaonablo 
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which may bo obarpd co income only. 


s.a Pgw;m of 'I)wtM, Bxcept as may bo a9eoifically provided otherwise In 
t1U Declaration of Trust, tho Trustee wµ bavo w!de discretion in matters of thomanapment of 
T1\19t propcty, IDd the followios emnnention of apecific powers la not intended to oxcludo other 
powers reasonably incidental to such mmagemenL Except whore speoifically provided 
otherwise in tlds Declaradon of Trust, tho Trustee shill have In additioa to those powers 
conferred by law or otherwise tho followin& powcn. privilcaes and oxemptlona. wlrloh may be 


exercistd and invoked fn the Tmatco11 abaolute dlscrotion: 


(a) To invett and ninvesc the cash assets of this 'liust ln U.S. Government 
Bonda, ot other inveasments aa may be approved by Justlce Martin, prior to Transfer Datotmd 
to Invest and nlnveat such caah aaseta of' the Tnllt aa tho Trusteo deema advisable, In ita aole 
disaetkm, after the Tramt'&' Date. 


(b) To manaso real property, i!lClud!ng but not limited io tho authodty to aell, 
tnnafcsr or convey such property, to purchue replacement property, to proporty and to 
collect and rocoivo rcnta IDd Income from sucl1 property, provided that fi:om now until 
tho Transfer Dato tho Tru1tee must receive ti. prior written approval ot Jt11doe Martin, or his 
aucaeaaor, to aeU, inmsfsr or convey such property or pmchB88 replaocmem property, 


(c) To sell any Trust property at public or private sale upon such terms and 
colldltiona aa the TIU8teo deems advisable; to •chanp or partition &11 or any part of tho property 
of any trust, iat at any time held, Co purobase or ex«Ciae any tbrm of option or right 
to pwdwe seouritiea ot other pmpercy; to s.tecule any and all deeds and ether inetrumcnts 
neceaaery or appropdato to acoomplish the foregofn& with or without covenants. wamntlca or 
repre&entadons. From tho elate hereof to the Transfer Data, no power lo this paragraph can be 
exercised without the prior written approval of Justice Martin, or his 8\ICQCAOr, 


{d) To recolve additiou to the Trust by sift or will, or otheriliae, and to hold 
and admiDiater the aamo under tbc provislona hc:ft=of, oxcept that &cm tho date hereof to the . 
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Transfer Date, the trustee may not receive acldldons to tho Trust by gfft or will, or otherwise · 


(o) Purauiat to the tenns herein,.&o bl&ko any divJalon or dlsbibudon In caah 
or fn. kbJ4 or !11 uodlWSed interests in apeclfic property or partly in eacb, at then oumat values, 


· without reganl to the baala or olhsr hlcome tax aUributes of apocific property allocated to any 
benoficiaty (fnolvdins any traat wbidl is a bmeftciaey). 


(1) To make any payment or dfltn0uticin dirccdy to a beneficiary, who ls a 
minor or who is otherwfae inoompetalt, or to audl bmaeficlaiy'a gu'al'dian1 conservator or 
custodian Wlder tho tJmfomt Transfers to Mlnara Act, or to a rolatlvo tor web bonefiofmy'1 UB8 
or ey truat then being held for such beneficiary. 


(&) To employ accomtants. attomoys-at•law and other profossl011als, and to 


S'ely upon thelr opinions; to employ a tnmlcO or a fttm ln which a trustee has an intetost to 
perform necessary aervfces for tho tlU8t on c\18t0maly terms. 


(h) To docormine in accordance with lR.S tax rules what shall belong and be 
chargeable to prlnclptl and what ehaU btloq and be obargeable to tncome; to amortize or not 
amortl2o band premiums in accordance with IRS tax to Ntam ieserves out of income for 
axpensea. taxes and othot Habllidoa; if uy trust property la subject to actual dOJnOlad.on, 
depledon or obaolesconoo, to rolain oi net rotaia reuonable reserves out of inoome, lrroapoctive 
ot my chanp in the market va1uo of such trust piopetty. 


(i) To settle, b)' compromise, arbitration or otberwlso, any and all taua on 
tbturo interoats and 8l1Y and all other claima and dtmands In &vor of or apimt or In any way 
relating io Txast pxopcrty, upon auch terms as the Trustoo doterminoe. 


(j) To investlgato, prevent and nmediato violatiooa or posaiblo violatlopa of 
Podoral, state or local law reaardlns substances poams a buant to tho onvfromnont or to human 
health which may bo applfoable to any propeity bald by tho Trustee; to uadcrtakc nch actions 
prior to tho formal onftlrcement of such laws by any Padoral, atato or local apcy againse Ttuat 
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propmty, to cba?go all apmes 8810c1ated with any sum invcsdgatlon, invention at 


remeclladon, including the tees of comultants md counsel, against tho inoomo or prindpal of this 


. (k) To retain In the fonn nceived any property er undivided interests in 
property donated to or otherwise acquired u a part of the Tmst estate, including· 
pmporty, and to exclum,go any such property for other propertics and to retain such .p;opertioa iD 
eacohange. 


(I) To borrow money and to encumber. moqap or pledp any assot of tho 
Trust estato upon sum torms and conditiona a the deems adviaable to cmry out tho intent 
of this bull; excopt that 1ioiD the datd hereof to the Transfer Date. tho Trustoo may not 
encumbor> mortpgo or p1edp &Dy asa.et of tho TJ\Jat eatale 


(m) To make or extl'aord1naty repairs or alteratloas to the b\lltd1Dp 
or structuru on any real property of the· Trult, out of income. 


(n) To oomproml88, adjuat. 8l'bitrate, auo on or dotond. abandon or 
deal with and lellle elahm in tawr of or aplrdt the Trust-. as the Trustee deems advisable. 
In ltl solo discretion. &ccpt that ftom tho dato hotoof to the Tnnsfer Date tho Trustee wlll not 
uso any aat of the TMt estate to pay fbr tho compromise, adjustment, arbitration. law suit or 
defenao. abandomnent or acttlemcnt of dafma io favor of or against the Truat estate or John 
Donovan without tho prior w1ittea approwl of Justice Martin, or his suocessor. 


(o) In genalt to exordae au powers fll the management of tile Tnlst: estate 
which any indivlclual could oarofao la his or her own right, upon such terms and comlttiom aa it 


realOJllbly deem pmdom, and to do alJ acta wldoh lt may deem 11ecosaary or proper to 
neaonably mailtain 1b.o assotl of tht1 Trust, whether or real, cany out P\U]>Ole of 
tbia 'Ihaat. 


.9. 
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Date, the Trustee 1hall manage any assels tn111farred to and held by the Trautte ID 
accordance with the tennl of thJa doc1ment and. the dh-ocdon of Judce Martin, or hll 


111ceeaor, and 1bllll bo reqillred to malco AJJY paJmeDts, trusfcrs, or demmadl, ordered b)' 


JacJ&e MartlD or hla necenor 


S.9 Jmlee May Agumo lnylltment RelgpgsjbWtY. The Trusteo may 
aasume mponaibllity 1br the Investment of all or part of the Tmat property, and the Trustee shall 
have no liabilltywlth respect to such tnvcmmeats, except u may otherwlao be diroctcd by Juatfcc 
Martin. or hie saoccDOI'. 


5.1 O AQQUIBitlon md Rpgtioa of C.ertain Agta. Tho Truatoo is authorbed to 
uao 1rust principal, Including tfla entire principal of tho Tnlst, to purcbaao any property or intoreat 
ju propmiy, &eal or petlOnal, In which the Truatco has an fntoreat. The may retain 
indofinitely or for auob other period aa tho TNateo may ddcnnfae any auch property or intemt in 
pioperty ao purdwsod by tho or any property atven to the Trustee by any other person, or 
roctlved ftoltl aoy eatato, whether or not the ptoperty is income producing a11d without regard to 


tho proponion which tbo valuo of the property mt)' bear to the totaJ wlue of the Truat CM111 If 
auoh retomloa involves budne8s or tlmmo!al risks that tnJsteoa would n0t crdinmily incur. The 
Th.latee lba1l hav' no liability fbr any depreciation or loss u a rcmlt of the retontion of any 
pioperty retdned or acquired under elm authority of this section.. 


From tho data hereof 10 the Transfer Date. no power In this plflSl'lph can be 
without the prior written approval of Justice Martln, or his suocetsor. 


S.11 &oal Batat§. The Tmateo may acquire or retain na1 property. whether or 
not income producing, 1br Iona tmm inVOBtmmt or the rent ·he uae .ot one or mora of lho 
beneficiaries eligible to recoiw tho fnCX)mo ftom that trust. up<JD such equitable. teans ea the 
Trustee deteftablea.. Th& Trustee may aecute, uaumo or redaam any note or mortgage on such 
real property, with the Trust income or principal or both. and may pay taxm, insuranco premiums 
and general axpenaee otupkeep. maintonanoe and repair wich r0&poct to aucb propeity 


Prom the date hereof to the Transfer Dato, no power Jn this paragraph can bo exercised 
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without tho paior wdtton approval of Jusdco Madin. 


5.12 Ioymmnpnt MyJaors.. 11le Ttusteo may employ investment ad\'JIOn and 
with them on all matters relating to tho purahaae, retention or nle of trust property. The 


Tmatee may act upon the advice of such advisors ln whole. or to such extent as he determines> 
and to the ·- that tho 'l'nlsteo followa tho advice or aucl1 advlsorst tho Trustee shall not bo 
liable fm" losses or other consequoncea theioliom. The Tnwtoo may pay any invoatmont advisor 
reasonable compenaaticri as a Trust oxpease, whioh may be ohargcd to fnoome ouly. A:4 
appropriate adjustment shall be mado in tho compensation of the Trusteo to refJoct tho chuge In 
hialh0r duties which Nsultlt &om such .employment. 
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/ .t\RTlCLB SJX1ll 
MIScMLANBOUSPROVJSIQNS 


6.1 Applicable L&w. Tbla Deolarat1on of Trust aha11 bo lntmproted fn 
aocordimeo with the laws ot the Commonwealth of Ma8Bac1msotte, 111d lta· validity aud 
admliristration shall be pemed by said lawa except with reapoct to such uscta a are required 
by tho law conD'Ollins to be pvemed by the laws of some other jurisdiction. 


6.2 Jltfmnoes. R.eferenoea lo this Declaration of Truac to the mascuUno lhall 
· · iacll.ldo tho fominino and tho plural the Jinplar, and vice versa, unlcsa the oontox.t roqukos 


otherwlae. Refeteacea to provisions of the Internal Revenue Code mean provisions of. tho 
Internal Revenue Codo of 1986 es amended from t.lmo to time or tho oonespondins provisjons of 
any subsequent Federal tax law. The tenn ''9taccs" aball includo lhe Dlatriot of Columbia. 


Ci.3 Dtlbsa:. A docwna or nod.co shall be deerned doliv«cd when It ie 
mailed tlnt elm, postage pt'Paid, to tho addl1181eo'a Jui known addreas. or, lf aot mailed. when 
acluelly dollvend to tho addtodeo in peaon or to tho addreuee's laat lalown addrm. 


6.4 BftiettYo Qato ofTmst Thia Dec1aralfon of Trust shall be the date slated 
fn Sectioo t.1. · 


IN WlTNUS WHBlU!OFt John J. Donovan, Jr., as Trustee, baa aewted this 
Deolamtloa of Trait under seal the day and year first above Written. 


-12 .. 
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COMMONWBALTH OP MASSACHUSBTI'S 


COUNTYOF ___ ______ _ 


On this J1::_day of1n•ic'J 2010, before mo. the undersigned notary public, 
penonaHy appeand 1ohn J. Donovan, Jr.. proved to mo through satisfactory mdmloo of 
ldentlftcatlon which waa 1t. hW.- , to be the ptaGn whoso nuno la 
maned an the preoediq docum• and acknowledged to me that he Biped it vollmt8rily for ita • 
stated purpose. 


My 


-13· 
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The oftico and d\ltiea of trustee as above deacaibod are hereby accepted by the undersignod. 
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RA.I-0128


.... ·····-.. -·------------------


AMplgMENT 


1'he undcftigned parties to.the Settlement Aarecm=t·Between JJD, 'JID, Jr. and .Four 
Siblinp dated March 26, 2007 (hereafter the MMaJ:ch 2007 Apementj hereby. asreo as of December 10. 2014. tbat the March 2007 Agreement is ameaded as follows: 


I. AIBRJMATIONS, For clarity and convenience. all abbreviations wd in the 
Mmch 2007 Agremnem me i11oorporated and used herein and shall have the samo m.ean•ns in 
this Anamdmont. 


2. lJUSI IJJD fBRM, Tho toml of Trust l·JID (also known as "Trust IDd 
•'Trust OJJO JJD") iu.t.he Match 2007 Apement is e.Yfended to tbB li1btime·or incapacity, of .DD, 
as Judgo Mmtm. or bis successor. in his sole discndon. · 


3. TRJJ.ll l ·lID GlffSa JJD may mqueat that the Trustee of Ttust l·lJD (tho 
'Trasmo») pzopoara gift of Trust 1-JID asseD to any public 26 U.S.C. § SOl(e) charity or JlOil. 
pmfit Ol'llllbation:. Tho Truamo propose tho toatlS of any pn>posod 1ramfor. 
·plcdgo. sift or conveyance ofTrast l·JJD 8l8cU (the '40ift11


) and nbmit the proposal to ludp 
Martin. or bi8 aucccaor, toi apJ>JOval. No Gift shaJl bo mado Without tho prior written 8PJ)!Oval 
of Judsa Martin. or his 1UCCOS10r. Whethor to approve the proposal shill be iD. the sole dlsc.mtion 
of ludgo Martin or hit successor. Prior to submission to Judge Martin. or his "1COOIS01', tho 
ThJsteo aball ditolOIO to all Partlea all ma&edal terms of any pl'Op>8Cd Gift. ·J1Jdp ms 
sw:oeasor, may oonsuk aDJO• and may roquet any additional information which in his ·solo 
discmtion be detemdnes to be necessary or das.lllble ln determiJUng whether to approve the GUt 


4. ]'BUST I .. JD> (tJFl' RUIRICDONS. JID may sugpst, die Trustee may 
propose. andJudp Mar11a. or his IUCCOISO?, In his may approve. ad. 
custGmary madidoJlS on tho Oift from Trust 1 ·JJD of the samo 1UllUEc aucl 1:19' oommcmly mod 
tor compamblo charitable sifts, except that in no cmmt shall fhc Gift provldo for·or .mt in any 
dltmt or indimct payment, benefit, Nmuncmdou, comj)Olllation or monefmy value to anyone 
otbcsr than Trust 1·1JD. Any cax as a l'etlult of tho Gift aball bolong to Trust t ... JJD. 


S. TRUST 1-DDMAYfAYCBRTAIN.JJDB.XPIN&U, TMt J.JJDmaypa)' 
ordlnary pcqsonal and oustomm)' llvins expenses of JJD up to a total annual amount ofS280,000, 
subject io Judie MazdA1s, or lds SUCCOISOr's prior wduen appiol'll (iho Bxpoma 
sball not iududo attonlcys' fees or costs. Whetltor fD appJOVC paymc:m BxpeaaeHHll be 
in the solo c:Bsansdon of 1udp MaRbJ, or his sucqeuor. nust J ... JJD sl!all pay thD BxpillcS fb)8l 
available liquiciCA!h amounts only. Trust l-J1D all not bmrow fim4a. 
plcdaor coJJitcalizo any assets to PJY the Bxpcnsos or for any otmr puaposo. .Thi TmillO shall 
'&Ubmtt io JQdlo Marlin, or hfs·8UCC0880r, a qustorl)' wriUca ilDsanont of p.iopod P.apma 
paymcms. Judgo h1s -=essor, may consult 4'1110De and may 
4oomaiemadea of lnfOllDltion Whlch in liis solo dlscrcdon ho dltcmnincs to bonocclillf ()? 
deainblo whcdm to approve 1bl BxPemo& Notwitbstailflng aayddai_oketo tho 
comrary Jn this Amaldmeai or tho March 2007 Aareeme:at. no Bxpenso shall boiJlld wi1bGut dlo 
prior wriuen approval of Judge Mardn. 


6. 'm.U8I l.JJD CQNFORMANCB MIU THIS AMBNQMBNI. This 
Amon4meDt to tbewdtkm aclmowledpment of this Ame.ndmlnt by the Tmsmc of 
Tnllt 1·1JD aild ·clcdherY of·aU .siped, oxocutod aa4 final Trust 1 ·JJD· and alb8r doou .... 
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RA.I-0129


includiag all of its 1ovemhig do.;wnenta, suftlciont to conform Trust J .. Jm to this .Amendment 
without llmlf&tion. 10 oxtald 1he tmn of Trust 1-Jm for the life, or incapacity, of JJD 


as stated In paragraph 2. JJD·sball deliver complere copies of all such Trust J-1JD ntlated 
dooumcmts to all Parties and J11dge witbla JS days of this Ameadmmt. 


1. BNfORCBABLB AND BJNl)ING AQRBRMBNT .. TbeParttes aaree this is an 
enforceable aml·bindina qeeemBitt. ltthe Pardes cannoupee on what -.,utable 
are required· or the language thfnin to amend the Trust docmnents in accoidaDDe · 
6,, Judge Martin or his saccessor as Aibitmtor shall have all the 8ilne autbo.rity as stated in tho 
Maich 2007 Aplemmt relatiD8 to his determination of final settlement agreement ctocumema, 
and the Arl>ltrator shall •ch documents as am neceuary and tho llirguap 1hcre&i, anc1 
Shall order the proper cxccuticm of those docummta. 


8. MARCH 2007 AORRBMmr, All provisions of1heMarch 2007 
remain in lull force and eft'oct. 


9. TBusT 1-JJD RBPLACEM§NT PROPF,BIY, The Four Siblin&s acknowledge 
tbai JJD bas Povidocf by emails dated November and Decembers. 2014 copies of certain 


m1ated to the proposed purchase of a repJacement property for Devon. Glc!Dl by Tmst 
J ... JJD, ooli8isdns of approximately acres of real ostato and improvemema located in Aileen, 
Somh Carolina (the "Replacement Property"). In entering thi1 Amendment, the Pour Siblings 
arc relying on thoso docummts and JJD'sanalls ofNovantJcr29 and Dcccmber 20-14. 
Subject to tho terms oftU March 2007 Agrocment. as ameadcd by this Ammulmcnt,.upon 
receipt of the Trustee's writtm. statemem 1hat Che Beplacemem Property is being pUtdmecl at 
1ilfr market value, as reqWred by the Mazch 2007 Agremnmi, the Pour Slbllnp ad HD. Jr. 
stipulate they have no objeadon to 1qeMattfn'a approval of Trust l·JJD's proposed pmdwre 
of'lbo R.ep11oemaat Ptope11.y. The Replacomcut Property aba1l bo owned tolely by Trust t.JJD. 
TrL1st 1-Jm sbaJl use only its available-liquid 1bnda available as of December 1 o. 201410\\Vd 
the pun:base pde for the lleplacemeot Property. Trua l·JJD shall not bonow fimds. imur debt 
or mortaase. pledge or collaterallze my aasots to pay for the purchaso pico of the Replacement 
Property. 


10. S1lPlJLATION, Thia Amecdmmt may bo signed in C01IDtClpart which when ·s1anm by all Parties and aclmowlodged by the Trustee of Trust l·JJD. together shall OODSlitute a 
tlna1 and compiem Amendmcr.nt. 11ic Parties aball submit tho f1naJ Amendmmt to Judge Madin 
u a Stipulatim of the Partioa. 


!Remainder elPqe IDtondoaally Loft Blank] 
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Ot>c 11 .. j.o I'-' 
Date > I 


John Domvan. Jr. 


Rebecca Bruwn Dmo 


(fNa Carolyn Rosenbaum) Dato 


; 


James Donovan I 
I I 


I 
Maureen McLaughlin (f/k/a Maureen L&;ntz) Date 


.Admowledged for Trust 1-JID 


TNStto, TNsC l·JID Date 
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IN RE ARBITRATION AMONG


REBECCA M. DONOVAN, JAMES H. DONOVAN.
MAUREEN DONOVAN LANTZ ANI)
CAROLYN DONOVAN ROSENBAUM


AND


JOHN J. DONOVAN. JR.


AND


JOHN J. DONOVAN, SR.


Jurisdiction retained in the Business Litigation
Session oJ the Su/Jblk Superior Court,
Commonwealth oJ' Massachus etts No. 0 3 -4 2 4


IPROPOSEDI ORDER AND AWARI)


By letter dated November 19, 2018 (Exhibit A hereto), the Donovan Siblings and the
Estate of John J. Donovan, Jr. raised concerns regarding fraudulent filings made by John J.
Donovan, Sr. (a.k.a. Professor Donovan) with (l) the Town Clerk in Pomfret, Vermont relating
to property owned by Trust One Realty Trust and Pomfret Farm Realty Trust, and (2) the
Register for Aiken County, South Carolina relating to property owned by Aiken property Trust
(sole beneficiary of which is Trust l-JJD). These filings are artached at Exhibits B(l) and B(2)
respectively. Based on submissions from the parties, several conferences where all parties were
heard, and pursuant to the Stipulation by Professor Donovan ("stipulation" Exhibit B hereto), the
Arbitrator has determined that Professor Donovan has violated the terms of the Final Settlement
Agreement (FSA) by making these fraudulent filings with the Town of Pomfret and the Register
for Aiken County. Pursuant to Paragraph 8 and other provisions of the FSA, the Arbitrator
hereby ORDERS:


All reasonable attorneys' fees incurred by the Estate or the Donovan
siblings to address and correct the vermont Filings, the Aikin Filings, or
the Essex Counfy Registry Filings will be paid from Trust One.


All of the Arbitrator's fees incurred in addressing or correcting the
vermont Filings, the Aiken Filings, or the Essex county Registry Filings
will be paid from Trust One.


All attorneys' fees incurred in the future by the Estate or the Donovan
Siblings to oppose any claims by any of Professor Donovan's creditors
against Trust One will be paid by Trust One.


If any of the statements in the stipulation are subsequently found by the
Arbitrator to be intentionally false or misleading in any way, the Arbitrator


a.


b.


c.


d.
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e.


will order the Trustee of rrust one to sell the Devon Glen property and,
pursuant to the authority of the Arbitrator under paragraph g and other
provisions of the FSA, may order all proceeds from the sale to be forfeited
by Professor Donovan and distributed to Rebecca M. Brown, James H.
Donovan, Maureen K. Mclaughlin, carolyn Donovan Rosenbaum, and
the estate of John J. Donovan, Jr. in equal proportion.


If the Arbitrator determines that professor Donovan intentionally made,
directed someone else to make, or attempted to make use of the SpA or
the codicil not otherwise disclosed in the Stipulation, or in the future
intentionally makes any use of the SpA or codicil (without prejudice to
Professor Donovan's rights in his pending criminal trial), th- Arbitrator
will order the Trustee of rrust one to sell the Devon Glen property and,
pursuant to the authority of the Arbitrator under paragraph g and other
provisions of the FSA, may order all proceeds from the sale to be forfeited
by Professor Donovan and distributed to Rebecca M. Brown, James H.
Donovan, Maureen K. Mclaughlin, carolyn Donovan Rosenbaum, and
the estate of John J. Donovan, Jr. in equal proportion.


If at any time the balance of cash assets in Trust one goes below five
hundred thousand dollars ($500,000), pursuant to the authority of the
Arbitrator under Paragraph 8 and other provisions of the FSA, the
Arbitrator may order any remaining assets be herd in Trust one to pay for
future attorney's fees incurred by the Estate or the Donovan siblings to
address any future misconduct by Professor Donovan (or anyone acting on
his behalf) or creditor claims against Trust One.


Separate and apart from the foregoing paragraph, following professor
Donovan's death, three hundred thousand dollars ($300,000) will be
reserved exclusively to pay for attorneys' fees incurred by the Estate or the
Donovan Siblings to address any misconduct by Professor Donovan, or
anyone acting on his or his estate's behalf, intended to harm the Estate,
John J. Donovan, Jr.'s family, the Donovan Siblings, or the families of the
Donovan Siblings after John J. Donovan, Sr.'s death. These funds can
only be distributed to John J. Donovan, Sr.'s estate after the later of (i) any
potential misconduct has been addressed in the judgment of the Arbitrator
or, at a minimum, (ii) two years after Professor Donovan's death.


The documents executed by Professor Donovan (Exhibit c hereto) and
Linda Donovan (Exhibit D hereto) ro correct the fraudulent registry filings
are hereby endorsed and shall be filed with the Town clerk in pomfret and
the Register for Aiken county. The Arbitrator shall have the authority to
order Professor Donovan andlor Linda Donovan to execute any additional
documents necessary to remedy the fraudulent registry filings.


f.


{tD'


h.
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k.


If the Arbitrator determines that professor Donovan, or anyone acting on
his behalf, intentionally violates any of the terms of the ISA, MSA, or
FSA going forward, the Arbitrator will order the Trustee of rrust one to
sell the Devon Glen property and, pursuant to the authoritv of the
Arbitrator under Paragraph 8 and other provisions of the FSA, th"
Arbitrator may order all proceeds from the sale to be forfeited by
Professor Donovan and distributed to Rebecca M. Brown, James H.
Donovan, Maureen K. Mclaughlin, Carolyn Donovan Rosenbaum, and
the estate of John J. Donovan, Jr. in equal proportion.


If Linda Donovan, or anyone acting for her or on her behalf, violates or
challenges in any way any of the terms of the "settlement Agreement
between Linda, JJDJr., and the Four Siblings" dated March ia, zooa or the
"General Release of Linda Donovan to Rebecca M. Brown, James H.
Donovan, John J. Donovan, Jr., Maureen Donovan Lantz,Carolyn D.
Rosenbaum and Specified Entities" dated octob er 29,2007, the property
owned by Aiken Properfy Trust (sole beneficiary of which is Trust onej,
pursuant to the Arbitrator's authorify under paragraph g and other
provisions of the FSA, will be forfeited and ownership will revert to
Rebecca M. Brown, James H. Donovan, Maureen K. Mclaughlin,
carolyn Donovan Rosenbaum, and the Estate in equal p.opo.tion.


The foregoing sanctions and the Stipulation do not in any way limit or
foreclose any of the Arbitrator's authority under the FSA o, iny additional
future sanctions for any additional misconduct by John J. Donovan, sr. or
Linda Donovan.


The Estate and the Siblings are hereby ORDERED to submit their petitions for attorneys,
fees within thiny days (30) of the date of this Order.


SO ORDERED.


sWirJzoD


J.


Honorable


ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


348







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


EXHIBIT J 


ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


349







ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


350







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


EXHIBIT K 


ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


351







ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


352







ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


353







ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


354







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


EXHIBIT L 


ELEC
TR


O
N


IC
ALLY FILED


 - 2023 Apr 25 11:32 AM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2022C


P0202654


355







IN RE ARBITRATION AMONG 
REBECCA M. DONOVAN, JAMES H. DONOVAN, 
MAUREEN DONOVAN LANTZ, AND CAROLYN DONOVAN ROSENBAUM 


AND 
JOHN J. DONOVAN, Sr. 
AND 
JOHN J. DONOVAN JR. 
Jurisdiction retained in the Business Litigation 
Session of the  Suffolk Superior Court, 
Commonwealth of Massachusetts No. 03-4247 
 


AWARD 


 The present proceedings might properly be characterized as “ Déjà vu - all over again.” In 
October 2016, the Donovan siblings brought an application before me challenging a series of filings and 
recordings of documents  made by Professor Donovan in the Essex County Massachusetts South District 
Registry of Deeds. In response, Professor Donovan asserted that the filings at issue were proper because 
he was acting pursuant to a  codicil to the last will and testament of his son John Jr. and a special power 
of attorney and certain proxies also obtained from John Jr. 


 To resolve this dispute, I conducted an evidentiary hearing. Several witnesses testified and the 
siblings offered a report by an expert in handwriting analysis concluding the signature of John Jr.  was a 
forgery. I subsequently issued detailed Findings of Fact setting forth my conclusion that the testimony of 
Professor Donovan that John Jr. signed the contested documents was unworthy of belief and the 
documents on which he relied were fraudulent. 


 Almost four years to the date after my decision holding that the documents offered by Professor 
Donovan were fraudulent, a new lawyer acting on his behalf commenced an action to set aside all the 
prior proceedings before me. This “new’ action rested, at its core, on the assertion that the documents 
that I had determined to be fraudulent were genuine. Professor Donovan’s lawyer alleged John Jr. had 
given the codicil and power of attorney to Professor Donovan because he feared he or his estate might 
be prosecuted for tax evasion in connection with a series of trusts established in Bermuda for the 
benefit of himself and his siblings. 


 In view of this  unwarranted attack on John Jr. which  has been aided and abetted by an 
accountant and two lawyers, who have touted their experience as Department of Justice prosecutors to 
support their slander of John Jr, it seems appropriate to repeat what I said at the outset of my Findings 
of Fact and Conclusions of Law dated January 25,2017: 


For over 12 years I have served as a mediator and arbitrator of disputes between Professor John 
Donovan and his children. During that time, four of those children, Rebecca, James, Maureen and 
Carolyn. were always at odds with their father. His youngest son, John, often found himself in the 
middle — — sympathetic to the views of his siblings but also supportive of his father and 
concerned for his welfare. John worked with his siblings and his father to resolve disputes and 
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was instrumental in forging an agreement which resulted in the creation of a trust for Professor 
Donovan which John hoped would provide his father with financial security for the remainder of 
his life. It is, therefore, particularly sad that the dispute at issue arises from a blatant attempt by 
Professor Donovan to defraud John's estate. 


Before turning to the specific facts, it is worth noting that, while Professor Donovan is a highly 
intelligent man who has had substantial academic and business success, he apparently thinks the 
rest of us are devoid of intelligence or common sense. It was obviously with that mindset that he 
conceived a fraud that had him representing that all he wanted to do was fulfill John 's dying 
wishes, when in fact he was doctoring videotapes, audiotapes and legal documents in a manner 
that was so childish that even the least intelligent of us would never believe that what he was 
proposing was anything that John would have wanted. The fact that he used the claim that all he 
was doing was attempting to carry out John's wishes to defraud John's wife and children of 
millions of dollars evidences a total lack of respect and appreciation for all that John attempted to 
do for him during his life.  


 Given these findings it is hard to understand how Professor Donovan, or his attorneys, or his 
aiders at abettors could possibly believe that anyone with common sense would accept the story that they 
have tried to foist upon this tribunal.  


 The claim is that John, Jr. prepared the codicil and gave it to his father because he feared the 
consequences of an alleged tax evasion scheme that he engaged in with his siblings involving the use 
sham grantor trusts in Bermuda. This claim is bolstered by the expert reports of an accountant  and a 
lawyer, as well as a slide show by his current lawyer. While both lawyers tout their experience as Justice 
Department prosecutors to lend credibility to the charges that they level against John, Jr., and his siblings, 
they apparently left behind at the Justice Department a prosecutor's skepticism when confronted with 
claims that make no sense, as well as the ability to conduct even a minimal investigation of critical facts.  


At the heart of the tax evasion claim is the assertion that the siblings used two fraudulent grantor 
trusts, the Appleby Trust and the Geneva Trust, as part of a tax evasion scheme. It is alleged that John Jr. 
acting as the point man, forged a series of documents in connection with The Appleby Trust which had 
been established in Bermuda by an Irish citizen named James McEniry. In support of this claim, 
Professor Donovan and his aiders and abettors cite an affidavit from Mr. McEniry in which he stated he 
did not know Professor Donovan until well after the Appleby Trust was established, he never met the 
Donovan  children and many of the documents relating to the trust bearing his name were forgeries. This 
affidavit was apparently executed in Ireland and there is no indication that Mr. McEniry is willing to 
come to the United States where his sworn statement could subject him to a perjury prosecution if what it 
states proves to be untrue.  


 It is also alleged that the Donovan children made use of a similar fraudulent grantor trust, the  
Geneva Trust, which had been established by an individual named Shridhar Submaranian and included as 
its beneficiaries Shridhar’s brother, Sundar. No evidence is offered to sustain the claim that this Trust was 
fraudulent. The experts simply  assume that those involved in the Geneva Trust had no connection with 
Professor Donovan or his family.  
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Central to the “experts” assertion  that the two trusts were fraudulent are the assumptions that 
Professor Donovan was unaware of these activities at the time and  the grantors of the Trusts were 
strangers to the Donovan family. 


It is surprising that professionals giving opinions that charge serious crimes to several individuals 
would make those charges with apparently little investigation to determine the validity of the assumptions 
underlying their opinions. The most glaring example is their accepting without question Professor 
Donovan's assertions that the codicil and power of attorney were genuine. What investigation did these  
alleged experts do that allowed them to base their opinions on the claim that these documents were 
legitimate, given  my  prior opinion  finding them to be fraudulent and Professor Donovan's testimony to 
be unworthy of belief, as well as the decision of the Essex County District Attorney to bring criminal 
charges against Professor Donovan relating to these documents. 


Given the questionable credibility of the source of the basic allegations of the claims of tax 
evasion, one would hope that  experts with Justice Department experience would make some effort to 
investigate the facts on which they rely when accusing others of serious crime,  


Although the experts did not hesitate to opine that the Geneva Trust was fraudulent, they 
apparently made no effort to determine who the individuals involved with this trust were and what 
relationship they may have had with Professor Donovan and his children. The assumption  that the 
Geneva Trust was fraudulent and unknown to Professor Donovan was apparently made with no factual 
basis or investigation. Why did  the experts do nothing to check on any connection Shadhir Subramanian 
or his brother Sundar might have had with Professor Donovan and his family?  


One would have to look no further then Exhibit E to the Graylin affidavit to find that's Sundar 
Subramanian had submitted an affidavit in support of a motion of John J Donovan Sr. to disqualify the 
Mintz Levin law firm. Had they gone  a step further and looked at the website maintained by Professor 
Donovan, they would have found an accolade about the Professor from the same Sundar Submaranian, 
who identified himself as a colleague of Professor Donovan. Could any responsible expert give an 
opinion that Geneva trust was fraudulent and was established by people who had no connection with the 
Donovan family without doing some investigation? Could any reasonable former prosecutor accept 
without question  Professor Donovan’s representation that he knew nothing about a trust set up by the 
brother of his close friend? 


Turning to the Appleby trust we find Professor Donovan's experts charging that John Donovan Jr. 
submitted a fraudulent letter to the Appleby firm falsely representing that McEniry was a family friend. 
To quote for Mr. Neiman’s report at page 9:  


Donovan, Jr. states that “Jim is a very close friend of my family, whom we have known for some 
time.” Further, “I am personally very close to Jim ( I've always known him as “Uncle Jim”)  and 
it has been somewhat typical of his nature to give generous gifts to myself and my family over 
the years.” These statements according to both Professor Donovan and McEniry himself are 
simply false McEniry has never met the Donovan children, has no relationship with the family, 
and was not the source of the funds referenced in the letter.” 
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It appears that Mr. Neiman and the other experts did not inquire to determine whether Professor 
Donovan and Mr. McEniry had any other associations or had been involved in any other litigation. Such 
inquiry might have revealed that the same Mr. McEniry who claimed to have met Professor Donovan 
only after the Trust was established and denied knowing John Jr., had signed an affidavit in connection 
with litigation in Bermuda concerning the Appleby Trust stating: 


Relationship with Professor Donovan 


2. I wish first to explain the relationship between Professor John Donovan and myself. 


3. Professor Donovan has been a friend of mine for many years. It was because of the close relationship 
between Professor Donovan and myself that I offered t) become involved in the funding of the Appleby 
Trust. That was clearly stated in a letter dated 18 August 1993 1 wrote to Marten Collins of Appleby 
Spurling & Kempe ("AS&K"), the attorneys for the former trustee of the Appleby Trust. 


My Involvement in the Funding of the Trust 


Professor Donovan requested that I participate in the funding of the trust. When I did so, I believed 
that I was creating the trust. I have now been informed by those advising Indigo that in fact the 
Appleby Trust already existed on the day I wired the sum of USS145,000 to the former Trustee, 
Appleby Trust (Bermuda) Limited ("ATBL") then called "Harrington Trust Limited". 


4. I agreed with Professor Donovan in 1993 to settle money on the trust and it was arranged that I would 
meet with AS&K in Bermuda. I was unfamiliar with the establishment and operation of trusts and at the 
suggestion of Professor Donovan I liaised with and was helped by his son, John Donovan Jr. ("JDJ") 
with regard to all of the technical details. 


Even without his sworn statement of Mr. McEniry, one would hope that a former prosecutor, giving an expert 
opinion accusing several with serious crimes, would ask himself,  if John Jr. did not know McEniry, how did he even 
know about the Appleby Trust and gain the ability to forge McEniry’s signature?  But there are none so blind as those 
who would not see. 


In opposition to Professor Donovan's current motion,  counsel for his children submitted an expert report 
signed by Steven Toscher, Sandra R Brown- Bodner and Robert Horowitz, sometimes  referred to as the Toscher 
Report . That report stated, “Based on our review of the exhibits and appendices to the Edelstein letter and other 
documents that are appended to this letter there is no evidence that any of the Donovan children had the intent 
necessary to constitute tax fraud.” That report also noted that the Donovan children had acted on the advice of well-
respected accounting firms that their conduct was appropriate under existing law. 


 It is interesting that Mr. Neiman concludes in his Report:  


Despite the Toscher letter’s tone there is not much difference between the conclusions offered in the Toscher 
report and those offered by myself and Koplowitch. Rather the dispute appears evidentiary. This report 
describes a scheme (1) to steal James McEniry's identity; (2) forge correspondence and trust documents in 
McEniry's name; (3) misrepresent McEniry as a bona fide foreign grantor of a trust he in fact had nothing to do 
with; (4) lie about this to tax advisors and other professionals to obtain favorable opinions concerning the 
Structure’s tax treatment. . . . 
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The only thing Mr. Neiman got right was that the dispute is evidentiary. The evidence is overwhelming in 
establishing that Professor Donovan and Mr. McEniry lied about their relationship and the purpose of the Trust 
and there is no reason to believe that the Donovan children  believed that the actions they took, with the advice 
of highly skilled professionals constituted tax fraud. Professor Donovan’s claims that John Jr. executed the 
codicil and power of attorney are no less fraudulent today than they were in  2016 and 2017. 


In short, the only sham involved in these proceedings is the claim that the Appleby and Geneva Trusts were 
created without the knowledge of Professor Donovan  by people who had no connection with the Donovan family. 
I noted in 2017 findings that Professor Donovan: “thinks the rest of us are devoid of intelligence or common 
sense.” Apparently, he was able to find lawyers and accountants who shared that view. In the federal courts 
lawyers are required to make a reasonable inquiry before making assertions to the court and can be 
sanctioned if they do not. Unfortunately, the same standards do not apply in arbitrations. 


CONCLUSION 


We have come to a sad end of a long and somewhat tragic journey. Repeated attempts to 
resolve the conflicts between Professor Donovan and his children have fallen apart, in large measure 
because Professor Donovan has refused to abide by agreements that he has made. 


Over the course of my service as mediator and Arbitrators of the disputes between Professor 
Donovan and his children, I have been told that the children wanted to keep Professor Donovan from 
having control of substantial assets because they feared that he would use whatever assets he had to do 
them harm. The sad course of these proceedings has demonstrated that the children have substantial 
basis for that fear. Professor Donovan has been convicted of shooting himself so that he could falsely 
place the blame for his injury on his son James. He has used a fraudulent codicil and power of attorney 
to try to strip assets from the estate of John Jr. He has employed several, no doubt, high priced experts 
in the current proceedings to charge his children with forgery and tax fraud. 


 In the past I have resisted the entreaties of counsel for the Donovan children to forfeit  
Professor Donovan’s rights in the existing trust. I resisted those efforts out of respect for the memory of 
John Jr and his concern for the welfare of his father. None of this has deterred Professor Donovan from 
hiring experts and charging them with the mission to attack his son John as a forger and tax cheat.  


  I have  warned Professor Donovan that any further wrongdoing would result in the forfeiture of 
his interest in the Trust One. Despite those warnings, he has brought before me another fraudulent 
application. Enough is enough. I have concluded that Professor Donovan deserve to be sanctioned to the 
fullest extent possible and that his interest in Trust One should be forfeited. 


 To some it may seem cruel to strip Professor Donovan of assets that have been derived from his 
efforts. It may be argued that in doing so, he will be left in poverty. But his alleged poverty has not 
prevented him from instituting what must have been costly litigation attacking his children. To extent 
that it is claimed that this litigation has been financed by friends of Professor Donovan who are 
concerned for his welfare, those friends might better use their wealth to provide financial support to 
Professor Donovan rather than waste their money funding frivolous litigation. 


 Counsel for the parties are directed to confer to develop a plan for the winding up of Trust One 
and to bring to my attention any disputes or questions relating to that process.  
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 I previously advised the parties that I was retiring from practice and they should consider finding 
someone to replace me. These most recent proceedings had convinced me, however, that this would be 
unfair to the Donovan siblings, and any new mediator/arbitrator. To the extent  there are likely to be 
future proceedings, there is a substantial likelihood that, like the present application, there will be 
attempts to relitigate what I have already decided. At a minimum,  the appropriate disposition of any 
application will require a deep understanding of all that has gone before. In these circumstances, I feel it 
would be irresponsible for me to withdraw and I will not. 


 


November  10 ,2021      _______________________ 
                    John S. Martin 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT


COUNTY OF AIKEN )
) CASE NO: 2022-CP-02-02654


William T. Hurley, Jr., as Trustee )
of the Aiken Property Trust, )


)
Plaintiff, ) MEMORANDUM OF LAW IN OPPOSITION


) OF PLAINTIFF’S MOTION FOR
vs. ) SUMMARY JUDGMENT


)
Linda Donovan, )


)
Defendant. )


___________________________________)


TO: THE ABOVE-NAMED PLAINTIFF AND HIS ATTORNEY, MATTHEW L. JEPERTINGER,
ESQ.:


Defendant Linda Donovan (“Defendant”), by and through her undersigned counsel,


respectfully submits this Memorandum of Law in opposition to Plaintiff’s Motion for Summary


Judgment. As discussed more fully below, Plaintiff Wiliam T. Hurley, Jr. (“Plaintiff”) alleged


causes of action contain issues of fact to be dealt with in regards to the beneficiary of Trust


One- JJD, and subsequently the Aiken Property Trust. Accordingly, this Court should stay the


proceedings until the Massachusetts Superior Court has come to a final determination of the


ongoing appeal of the final arbitration order against John J. Donovan. Sr.


STATEMENT OF FACTS


This action arises from Plaintiff’s attempts to eject Defendant from the Aiken Properties


(Tax Map Nos.: 139-19-01-002 and 140-08-04-001). The Aiken Property Trust, of which Plaintiff


is the current acting Trustee, purchased the Aiken Properties on January 14, 2015 for


$457,500.00 and $1,042,500.00. A copy of the two deeds are attached hereto and incorporated


herein as Exhibit A. The Aiken Properties were purchased for the benefit of John J. Donovan,


Sr., and his wife, who is the Defendant. John J. Donovan, Sr. is the sole beneficiary of Trust


One- JJD, which is the sole beneficiary of the Aiken Property Trust. John J. Donovan, Sr. was
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and is still the sole beneficiary of Trust One- JJD as the arbitration award from November 10,


2021 that purported to extinguish John J. Donovan, Sr.’s entire beneficiary interest in Trust One-


JJD is undergoing an appeal with the Massachusetts court system.


STANDARD OF REVIEW


Under the South Carolina Rules of Civil Procedure (“SCRCP”), Rule 56(c) states that


“the judgment sought shall be rendered forthwith if the pleadings, depositions, answers to


interrogatories, and admissions on files, together with the affidavits, if any, show that there is no


genuine issue as to any material fact and that the moving party is entitled to a judgment as a


matter of law.” To determine if there is a genuine issue of material fact, “the evidence and all


reasonable inferences must be viewed in the light most favorable to the nonmoving party.”


Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 404, 581 S.E.2d 161, 165 (2003). To


withstand a motion for summary judgment, “the nonmoving party is only required to submit a


mere scintilla of evidence. . . .” Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d


801, 803 (2009). Further, Rule 56(e), SCRCP, “requires a party opposing summary judgment to


come forward with affidavits or other supporting documents demonstrating the existence of a


genuine issue for trial.” Doe ex rel. Doe v. Batson, 345 S.C. 316, 320, 548 S.E.2d 854, 854


(S.C. 2001).


ARGUMENT


Rule 56(c), SCRCP, requires that there is no genuine issue of material fact. There are


several issues of fact when looking at the face of the complaint. First, the November 10, 2021


arbitration order is not a final judgment of the Massachusetts Superior Court. John J. Donovan,


Sr. is currently appealing the arbitration order. A copy of the Appeals Court Case Docket,


Defendant’s Emergency Motion to Enjoin the Dissipation of Trust Assets Pending Appeal, and


Appellant’s Motion to Enlarge Time to File Brief are attached hereto and incorporated herein as


Exhibits B, C, and D, respectively. As of June 13, 2023, Appellant John J. Donovan, Sr. has filed
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his Appellant Brief and Appendix. On the same date, the Suffolk Superior Court accepted John


J. Donovan’s brief and appendix and dismissed the Appellee's Motion to Dismiss.


This arbitration order is attempting to remove John J. Donovan, Sr. 's beneficiary interest


in Trust One- JJD, which is the sole beneficiary of the Aiken Property Trust. There are no other


beneficiaries named in either Trust besides John J. Donovan, Sr. A copy of Trust One- JJD and


a copy of the Aiken Property Trust are attached hereto and incorporated herein as Exhibits E


and F, respectively.


Additionally, Plaintiff’s Motion for Summary Judgment contends that the four-corners of


the two deeds for the Aiken Properties establishes that Defendant has no right or interest to


possess, use or occupy the Aiken Properties. This is incorrect. Defendant’s Answer and


Counterclaim outlines Defendant’s argument that Plaintiff as Trustee of the Aiken Property Trust


owed duties to the Defendant. Regardless, John J. Donovan, Sr. is named sole beneficiary for


Trust One- JJD and subsequently the Aiken Property Trust. As his wife, Defendant is able to


occupy the property and has spent her own money in the purchase and maintenance of the


Aiken Properties.


Plaintiff refers to the 2020 Corrective Deed signed by both Defendant and her husband.


Pl.’s Mem. 5. Plaintiff states that “[t]he 2015 Deeds, which are unambiguous on their face,


conveyed all rights, title, and interest to the Aiken Properties solely to Plaintiff.” Pl.’s Mem. 5.


This is incorrect as the 2020 Corrective Deed states “the undersigned hereby release and


terminate any and all right, title and interest that may have been granted in the Option to


Purchase and Right of First Refusal stated in a certain Life Estate, Will and Option to Purchase


Real Estate . . . .'' Pl.'s Compl. Ex. K. Defendant and her husband only relinquished any right or


interest that may have been created in the referenced Life Estate document, not any currently


existing right, title or interest in the Aiken Properties or John J. Donovan, Sr.’s interest as sole


beneficiary of Trust One- JJD, which is the sole beneficiary of the Aiken Property Trust. A copy


of the 2020 Corrective Deed is attached hereto and incorporated herein as Exhibit G.
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Plaintiff contends that Defendant’s counterclaim for a Constructive or Resulting Trust


fails because of the 2020 Corrective Deed. As stated above, by executing the 2020 Corrective


Deed, Defendant and her husband only relinquished any additional rights or interest that may


have been created by the alleged Life Estate, Will & Option to Purchase Real Estate executed


by John J. Donovan, Sr. John J. Donovan, Sr. still retained all the rights to the property as sole


beneficiary of Trust One- JJD, which is the sole beneficiary of the Aiken Property Trust.


Defendant retained her interest in the property under a Constructive or Resulting Trust.


At the very least, a resulting trust has been established. The evidence to establish a


resulting trust “must be definite, clear, unequivocal and convincing.” Moore v. McKelvey, 221


S.E.2d 780, 781, 266 S.C. 95, 95 (S.C. 1976), citing Green v. Green, 237 S.C. 424, 430, 117


S.E.2d 583, 586; Hodges v. Hodges, supra, 243 S.C. 299, 306, 133 S.E.2d 816, 819. In order


for a resulting trust to arise, it must arise at the time of purchase. Hodges v. Hodges, 133 S.E.2d


816, 819, 243 S.C. 299, 307 (S.C. 1963). At the time of purchase, “[t]he funds must then, or


prior thereto, be advanced and invested. A trust will not result from funds subsequently


furnished.” Id. at 819-820, 243 S.C. at 307. Said payment “must be clearly and unmistakably


shown to have been so made at or before the time of purchase.” Green v. Green, 237 S.C. 424,


430-431,117 S.E.2d 583, 586 (S.C. 1960), citing Hutto v. Hutto, 187 S.C. 36, 196 S.E. 369.


Defendant contributed $19,974.24 in her own funds towards the purchase of the Aiken


Properties. Defendant was to make up any shortage in the wire for the purchase of the Aiken


Properties as evidenced by a letter by the Closing Attorney, Morris Rudnick, Esquire, of Rudnick


& Rudnick. A copy of the wire transfer statement is attached as Exhibit H and a copy of the


letter from the Closing Attorney Morris Rudnick, Esquire, to Plaintiff is attached as Exhibit I.


Regarding Plaintiff’s argument that Plaintiff owes no fiduciary duty to Defendant as she is


not a beneficiary of the Aiken Property Trust or Trust One- JJD, Defendant is married to the


beneficiary and the Aiken Properties were purchased for Defendant and John J. Donovan, Sr. to


live in. John J. Donovan, Sr.’s beneficiary status has been litigated over for many years but until
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a final judgment in the ongoing appeal in the Massachusetts court system is filed, then this


issue cannot come to a final judgment either.


CONCLUSION


Defendant respectfully requests that the Court deny Plaintiff’s Motion for Summary


Judgment, or in the alternative, stay the proceedings until a final judgment is rendered in the


Massachusetts court system.


Respectfully submitted,


s/Brad A. Brodie


Brad A. Brodie, ID 8632
Smith, Massey, Brodie, Guynn & Mayes, LLC
P.O. Box 519
Aiken, SC 29802
(803) 643-4110
brodielawfirm@gmail.com


Attorneys for Defendant


July 14, 2023
Aiken, South Carolina
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STATE OF SOUTH CAROLINA 


COUNTY OF AIKEN 


IN THE COURT OF COMMON PLEAS 


Civil Action No.: 2022-CP-02-02654 


   


WILLIAM T. HURLEY, JR., as trustee, 


Plaintiff, 


vs. 


LINDA DONOVAN, 


Defendant. 


 
 


MOTION TO INTERVENE 


 


  
TO: Richard C. Detweiler, Esquire, Counsel for Plaintiff 
 Matthew Lewis Jepertinger, Esquire, Counsel for Plaintiff 


  Bradley A. Brodie, Esquire, Counsel Defendant 


 PLEASE TAKE NOTICE that the undersigned, as counsel for Non-Party John J. 


Donovan, II, on the eleventh day following service hereof, or at such other time and place as 


may be set by the Court, will move before the Presiding Judge of this circuit, pursuant to SCRCP 


24(a) for an Order allowing him to intervene in this action as a matter of right, or, alternatively, 


under SCRCP Rule 24(b) for permissive intervention. Upon such intervention, Donovan moves 


to continue the trial currently scheduled in this matter on June 26, 2024 so that he may file 


pleadings and conduct discovery. 


 On March 26, 2007, a settlement agreement was reached in Massachusetts between the 


movant and his five children. As a part of that settlement agreement, Trust One JJD was formed, 


and movant was the grantor and sole beneficiary of that trust. The trust reserves to movant the 


power to name an independent manager after March 26, 2017, and the independent manager 


reserves the power to remove and replace a trustee. In light of these provisions, movant retains 


considerable power over the trust itself.  


 Additionally, movant is opposed to the trustee’s attempts to evict movant’s wife from her 


properties in Aiken County, South Carolina. Movant’s financial and personal stake in this 


litigation gives him interest in the subject action. The trustee’s actions without his consent 


impairs or impedes his ability to protect his interests without intervention, and his interest is not 


adequately represented by the existing parties. Moreover, the instant motion is timely. 
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 Alternatively, movants moves for permissive intervention under SCRCP 24(b) because 


his claims or defenses arise from the same incident that is the subject of this action. 


 Upon the court’s granting of intervention, movant also moves to continue the trial of this 


matter so that he may file applicable pleadings, conduct discovery, and prepare himself for trial.  


 This motion is based upon the pleadings, supporting affidavits, his memorandum in 


support of his motion, the South Carolina Rules of Civil Procedure, and additional law or 


argument as may be appropriate.   


 


      Respectfully submitted, 


Dated: June 21, 2024    HUGGINS PEIL, LLC 
/s/ Jeffrey F. Peil     
Jeffrey F. Peil (S.C. Bar No. 102423) 
jpeil@hugginsfirm.com 
7013 Evans Town Center Blvd., Suite 502 
Evans, Georgia 30809 
Telephone: (706) 210-9063 
Facsimile: (706) 210-9282 
Attorney for Non-Party John J. Donovan, II 
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EXHIBIT A.1
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IN RE ARBITRATION AMONG 
REBECCA M. DONOVAN, JAMES H. DONOVAN, 
MAUREEN DONOVAN LANTZ, AND CAROLYN DONOVAN ROSENBAUM 


AND 
JOHN J. DONOVAN, Sr. 
AND 
JOHN J. DONOVAN JR. 
Jurisdiction retained in the Business Litigation 
Session of the  Suffolk Superior Court, 
Commonwealth of Massachusetts No. 03-4247 
 


AWARD 


 The present proceedings might properly be characterized as “ Déjà vu - all over again.” In 
October 2016, the Donovan siblings brought an application before me challenging a series of filings and 
recordings of documents  made by Professor Donovan in the Essex County Massachusetts South District 
Registry of Deeds. In response, Professor Donovan asserted that the filings at issue were proper because 
he was acting pursuant to a  codicil to the last will and testament of his son John Jr. and a special power 
of attorney and certain proxies also obtained from John Jr. 


 To resolve this dispute, I conducted an evidentiary hearing. Several witnesses testified and the 
siblings offered a report by an expert in handwriting analysis concluding the signature of John Jr.  was a 
forgery. I subsequently issued detailed Findings of Fact setting forth my conclusion that the testimony of 
Professor Donovan that John Jr. signed the contested documents was unworthy of belief and the 
documents on which he relied were fraudulent. 


 Almost four years to the date after my decision holding that the documents offered by Professor 
Donovan were fraudulent, a new lawyer acting on his behalf commenced an action to set aside all the 
prior proceedings before me. This “new’ action rested, at its core, on the assertion that the documents 
that I had determined to be fraudulent were genuine. Professor Donovan’s lawyer alleged John Jr. had 
given the codicil and power of attorney to Professor Donovan because he feared he or his estate might 
be prosecuted for tax evasion in connection with a series of trusts established in Bermuda for the 
benefit of himself and his siblings. 


 In view of this  unwarranted attack on John Jr. which  has been aided and abetted by an 
accountant and two lawyers, who have touted their experience as Department of Justice prosecutors to 
support their slander of John Jr, it seems appropriate to repeat what I said at the outset of my Findings 
of Fact and Conclusions of Law dated January 25,2017: 


For over 12 years I have served as a mediator and arbitrator of disputes between Professor John 
Donovan and his children. During that time, four of those children, Rebecca, James, Maureen and 
Carolyn. were always at odds with their father. His youngest son, John, often found himself in the 
middle — — sympathetic to the views of his siblings but also supportive of his father and 
concerned for his welfare. John worked with his siblings and his father to resolve disputes and 
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was instrumental in forging an agreement which resulted in the creation of a trust for Professor 
Donovan which John hoped would provide his father with financial security for the remainder of 
his life. It is, therefore, particularly sad that the dispute at issue arises from a blatant attempt by 
Professor Donovan to defraud John's estate. 


Before turning to the specific facts, it is worth noting that, while Professor Donovan is a highly 
intelligent man who has had substantial academic and business success, he apparently thinks the 
rest of us are devoid of intelligence or common sense. It was obviously with that mindset that he 
conceived a fraud that had him representing that all he wanted to do was fulfill John 's dying 
wishes, when in fact he was doctoring videotapes, audiotapes and legal documents in a manner 
that was so childish that even the least intelligent of us would never believe that what he was 
proposing was anything that John would have wanted. The fact that he used the claim that all he 
was doing was attempting to carry out John's wishes to defraud John's wife and children of 
millions of dollars evidences a total lack of respect and appreciation for all that John attempted to 
do for him during his life.  


 Given these findings it is hard to understand how Professor Donovan, or his attorneys, or his 
aiders at abettors could possibly believe that anyone with common sense would accept the story that they 
have tried to foist upon this tribunal.  


 The claim is that John, Jr. prepared the codicil and gave it to his father because he feared the 
consequences of an alleged tax evasion scheme that he engaged in with his siblings involving the use 
sham grantor trusts in Bermuda. This claim is bolstered by the expert reports of an accountant  and a 
lawyer, as well as a slide show by his current lawyer. While both lawyers tout their experience as Justice 
Department prosecutors to lend credibility to the charges that they level against John, Jr., and his siblings, 
they apparently left behind at the Justice Department a prosecutor's skepticism when confronted with 
claims that make no sense, as well as the ability to conduct even a minimal investigation of critical facts.  


At the heart of the tax evasion claim is the assertion that the siblings used two fraudulent grantor 
trusts, the Appleby Trust and the Geneva Trust, as part of a tax evasion scheme. It is alleged that John Jr. 
acting as the point man, forged a series of documents in connection with The Appleby Trust which had 
been established in Bermuda by an Irish citizen named James McEniry. In support of this claim, 
Professor Donovan and his aiders and abettors cite an affidavit from Mr. McEniry in which he stated he 
did not know Professor Donovan until well after the Appleby Trust was established, he never met the 
Donovan  children and many of the documents relating to the trust bearing his name were forgeries. This 
affidavit was apparently executed in Ireland and there is no indication that Mr. McEniry is willing to 
come to the United States where his sworn statement could subject him to a perjury prosecution if what it 
states proves to be untrue.  


 It is also alleged that the Donovan children made use of a similar fraudulent grantor trust, the  
Geneva Trust, which had been established by an individual named Shridhar Submaranian and included as 
its beneficiaries Shridhar’s brother, Sundar. No evidence is offered to sustain the claim that this Trust was 
fraudulent. The experts simply  assume that those involved in the Geneva Trust had no connection with 
Professor Donovan or his family.  
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Central to the “experts” assertion  that the two trusts were fraudulent are the assumptions that 
Professor Donovan was unaware of these activities at the time and  the grantors of the Trusts were 
strangers to the Donovan family. 


It is surprising that professionals giving opinions that charge serious crimes to several individuals 
would make those charges with apparently little investigation to determine the validity of the assumptions 
underlying their opinions. The most glaring example is their accepting without question Professor 
Donovan's assertions that the codicil and power of attorney were genuine. What investigation did these  
alleged experts do that allowed them to base their opinions on the claim that these documents were 
legitimate, given  my  prior opinion  finding them to be fraudulent and Professor Donovan's testimony to 
be unworthy of belief, as well as the decision of the Essex County District Attorney to bring criminal 
charges against Professor Donovan relating to these documents. 


Given the questionable credibility of the source of the basic allegations of the claims of tax 
evasion, one would hope that  experts with Justice Department experience would make some effort to 
investigate the facts on which they rely when accusing others of serious crime,  


Although the experts did not hesitate to opine that the Geneva Trust was fraudulent, they 
apparently made no effort to determine who the individuals involved with this trust were and what 
relationship they may have had with Professor Donovan and his children. The assumption  that the 
Geneva Trust was fraudulent and unknown to Professor Donovan was apparently made with no factual 
basis or investigation. Why did  the experts do nothing to check on any connection Shadhir Subramanian 
or his brother Sundar might have had with Professor Donovan and his family?  


One would have to look no further then Exhibit E to the Graylin affidavit to find that's Sundar 
Subramanian had submitted an affidavit in support of a motion of John J Donovan Sr. to disqualify the 
Mintz Levin law firm. Had they gone  a step further and looked at the website maintained by Professor 
Donovan, they would have found an accolade about the Professor from the same Sundar Submaranian, 
who identified himself as a colleague of Professor Donovan. Could any responsible expert give an 
opinion that Geneva trust was fraudulent and was established by people who had no connection with the 
Donovan family without doing some investigation? Could any reasonable former prosecutor accept 
without question  Professor Donovan’s representation that he knew nothing about a trust set up by the 
brother of his close friend? 


Turning to the Appleby trust we find Professor Donovan's experts charging that John Donovan Jr. 
submitted a fraudulent letter to the Appleby firm falsely representing that McEniry was a family friend. 
To quote for Mr. Neiman’s report at page 9:  


Donovan, Jr. states that “Jim is a very close friend of my family, whom we have known for some 
time.” Further, “I am personally very close to Jim ( I've always known him as “Uncle Jim”)  and 
it has been somewhat typical of his nature to give generous gifts to myself and my family over 
the years.” These statements according to both Professor Donovan and McEniry himself are 
simply false McEniry has never met the Donovan children, has no relationship with the family, 
and was not the source of the funds referenced in the letter.” 
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It appears that Mr. Neiman and the other experts did not inquire to determine whether Professor 
Donovan and Mr. McEniry had any other associations or had been involved in any other litigation. Such 
inquiry might have revealed that the same Mr. McEniry who claimed to have met Professor Donovan 
only after the Trust was established and denied knowing John Jr., had signed an affidavit in connection 
with litigation in Bermuda concerning the Appleby Trust stating: 


Relationship with Professor Donovan 


2. I wish first to explain the relationship between Professor John Donovan and myself. 


3. Professor Donovan has been a friend of mine for many years. It was because of the close relationship 
between Professor Donovan and myself that I offered t) become involved in the funding of the Appleby 
Trust. That was clearly stated in a letter dated 18 August 1993 1 wrote to Marten Collins of Appleby 
Spurling & Kempe ("AS&K"), the attorneys for the former trustee of the Appleby Trust. 


My Involvement in the Funding of the Trust 


Professor Donovan requested that I participate in the funding of the trust. When I did so, I believed 
that I was creating the trust. I have now been informed by those advising Indigo that in fact the 
Appleby Trust already existed on the day I wired the sum of USS145,000 to the former Trustee, 
Appleby Trust (Bermuda) Limited ("ATBL") then called "Harrington Trust Limited". 


4. I agreed with Professor Donovan in 1993 to settle money on the trust and it was arranged that I would 
meet with AS&K in Bermuda. I was unfamiliar with the establishment and operation of trusts and at the 
suggestion of Professor Donovan I liaised with and was helped by his son, John Donovan Jr. ("JDJ") 
with regard to all of the technical details. 


Even without his sworn statement of Mr. McEniry, one would hope that a former prosecutor, giving an expert 
opinion accusing several with serious crimes, would ask himself,  if John Jr. did not know McEniry, how did he even 
know about the Appleby Trust and gain the ability to forge McEniry’s signature?  But there are none so blind as those 
who would not see. 


In opposition to Professor Donovan's current motion,  counsel for his children submitted an expert report 
signed by Steven Toscher, Sandra R Brown- Bodner and Robert Horowitz, sometimes  referred to as the Toscher 
Report . That report stated, “Based on our review of the exhibits and appendices to the Edelstein letter and other 
documents that are appended to this letter there is no evidence that any of the Donovan children had the intent 
necessary to constitute tax fraud.” That report also noted that the Donovan children had acted on the advice of well-
respected accounting firms that their conduct was appropriate under existing law. 


 It is interesting that Mr. Neiman concludes in his Report:  


Despite the Toscher letter’s tone there is not much difference between the conclusions offered in the Toscher 
report and those offered by myself and Koplowitch. Rather the dispute appears evidentiary. This report 
describes a scheme (1) to steal James McEniry's identity; (2) forge correspondence and trust documents in 
McEniry's name; (3) misrepresent McEniry as a bona fide foreign grantor of a trust he in fact had nothing to do 
with; (4) lie about this to tax advisors and other professionals to obtain favorable opinions concerning the 
Structure’s tax treatment. . . . 
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The only thing Mr. Neiman got right was that the dispute is evidentiary. The evidence is overwhelming in 
establishing that Professor Donovan and Mr. McEniry lied about their relationship and the purpose of the Trust 
and there is no reason to believe that the Donovan children  believed that the actions they took, with the advice 
of highly skilled professionals constituted tax fraud. Professor Donovan’s claims that John Jr. executed the 
codicil and power of attorney are no less fraudulent today than they were in  2016 and 2017. 


In short, the only sham involved in these proceedings is the claim that the Appleby and Geneva Trusts were 
created without the knowledge of Professor Donovan  by people who had no connection with the Donovan family. 
I noted in 2017 findings that Professor Donovan: “thinks the rest of us are devoid of intelligence or common 
sense.” Apparently, he was able to find lawyers and accountants who shared that view. In the federal courts 
lawyers are required to make a reasonable inquiry before making assertions to the court and can be 
sanctioned if they do not. Unfortunately, the same standards do not apply in arbitrations. 


CONCLUSION 


We have come to a sad end of a long and somewhat tragic journey. Repeated attempts to 
resolve the conflicts between Professor Donovan and his children have fallen apart, in large measure 
because Professor Donovan has refused to abide by agreements that he has made. 


Over the course of my service as mediator and Arbitrators of the disputes between Professor 
Donovan and his children, I have been told that the children wanted to keep Professor Donovan from 
having control of substantial assets because they feared that he would use whatever assets he had to do 
them harm. The sad course of these proceedings has demonstrated that the children have substantial 
basis for that fear. Professor Donovan has been convicted of shooting himself so that he could falsely 
place the blame for his injury on his son James. He has used a fraudulent codicil and power of attorney 
to try to strip assets from the estate of John Jr. He has employed several, no doubt, high priced experts 
in the current proceedings to charge his children with forgery and tax fraud. 


 In the past I have resisted the entreaties of counsel for the Donovan children to forfeit  
Professor Donovan’s rights in the existing trust. I resisted those efforts out of respect for the memory of 
John Jr and his concern for the welfare of his father. None of this has deterred Professor Donovan from 
hiring experts and charging them with the mission to attack his son John as a forger and tax cheat.  


  I have  warned Professor Donovan that any further wrongdoing would result in the forfeiture of 
his interest in the Trust One. Despite those warnings, he has brought before me another fraudulent 
application. Enough is enough. I have concluded that Professor Donovan deserve to be sanctioned to the 
fullest extent possible and that his interest in Trust One should be forfeited. 


 To some it may seem cruel to strip Professor Donovan of assets that have been derived from his 
efforts. It may be argued that in doing so, he will be left in poverty. But his alleged poverty has not 
prevented him from instituting what must have been costly litigation attacking his children. To extent 
that it is claimed that this litigation has been financed by friends of Professor Donovan who are 
concerned for his welfare, those friends might better use their wealth to provide financial support to 
Professor Donovan rather than waste their money funding frivolous litigation. 


 Counsel for the parties are directed to confer to develop a plan for the winding up of Trust One 
and to bring to my attention any disputes or questions relating to that process.  
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 I previously advised the parties that I was retiring from practice and they should consider finding 
someone to replace me. These most recent proceedings had convinced me, however, that this would be 
unfair to the Donovan siblings, and any new mediator/arbitrator. To the extent  there are likely to be 
future proceedings, there is a substantial likelihood that, like the present application, there will be 
attempts to relitigate what I have already decided. At a minimum,  the appropriate disposition of any 
application will require a deep understanding of all that has gone before. In these circumstances, I feel it 
would be irresponsible for me to withdraw and I will not. 


 


November  10 ,2021      _______________________ 
                    John S. Martin 
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1 
 


IN RE ARBITRATION AMONG 
REBECCA M. DONOVAN, JAMES H. DONOVAN, 
MAUREEN DONOVAN LANTZ, AND CAROLYN DONOVAN ROSENBAUM 
AND 
JOHN J. DONOVAN, Sr. 
AND 
JOHN J. DONOVAN JR. 
Jurisdiction retained in the Business Litigation 
Session of the Suffolk Superior Court, 
Commonwealth of Massachusetts No. 03-4247 
 


AWARD 


 This Arbitral Award orders relief as to the Letter Motion dated July 22, 2022 submitted 
by counsel for the Trustee of Trust One – JJD (“Trust”), on which a telephonic hearing was held 
on July 25, 2022, with counsel for the Trustee, John J. Donovan, Sr. (“Donovan”), and the 
Estate/Donovan Siblings1 in attendance. In response to my email request, a Supplemental Letter 
dated July 26, 2022 was also submitted by the Trustee’s counsel, and another telephonic hearing 
was held on July 26, 2022 with the same attendees.  


 The Letter Motion requested relief regarding three groups of properties owned by the 
Trust, identified in the Letter Motion as “Hamilton, MA; Pomfret, VT; and Aiken, SC” (“Three 
Properties”). I incorporate by reference my Arbitral Awards dated January 25, 2017 and 
November 10, 2021, which, in addition to the facts adduced from the Letter Motion and the 
Supplemental Letter, provide the requisite background for the parties’ disputes and 
Donovan/Linda Donovan’s conduct warranting the relief ordered therein and herein.  


 As the arbitrator imbued with discretionary authority concerning Trust property and 
disputes as to same, I have authority to enter this Order as to Donovan as a party to this 
arbitration and the former beneficiary of the Trust, and as to Linda Donovan as agent of 
Donovan, who also directly participated in the proceedings relating to the issues raised in the 
Letter Motion.   


 At the telephonic hearings on July 25 and 26, 2022, I provided an opportunity for all 
counsel to be heard. However, I find that neither Donovan nor Linda Donovan have standing to 
object to any of the relief provided herein because: 1) Donovan and Linda Donovan have waived 
and released any ownership, rights, title or interest of any kind or form in the Three Properties; 
2) Donovan and Linda Donovan have repeatedly settled, renounced, and/or released any such 
purported interests under oath; and 3) Donovan forfeited all of his rights under the Trust pursuant 
to my November 10, 2021 Arbitral Award.  


 
1 This term refers to Donovan’s adult children (Rebecca, James, Maureen, Carolyn) and the 
Estate of the late John Donovan, Jr.  
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2 
 


For the reasons set forth in the prior Arbitral Awards, the Trustee’s counsel’s Letter 
Motion and Supplemental Letter, and at the telephonic hearings, I hereby Order: 


1) Neither Donovan nor Linda Donovan have any ownership, rights, title or interest of 
any kind or form in Trust property, including the Three Properties; 


2) Neither Donovan nor Linda Donovan had any right at any time to lease the Three 
Properties to third-parties or authorize third-parties to use the Three Properties for 
residential, commercial, or other purposes; 


3) The Trustee and his agents are entitled to free and unfettered access to, and 
possession of, the Three Properties and may take action as necessary to gain entry to 
the Three Properties; and 


4) The Trustee is authorized to engage counsel and incur Trust expenses in connection 
with any necessary action to dispossess and/or remove Donovan, Linda Donovan, and 
any third-parties from the Three Properties, including bringing an eviction action, 
civil trespass action, or other action; and 


 


Dated:                
        John S. Martin, Jr. 
        Arbitrator 


July 27, 2022
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