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THE STATE OF SOUTH CAROLINA
In the Supreme Court

RECEIVE[)

RECEIVE)

‘APPEAL FROM HORRY COUNTY SEP-30 2013
Court of Common Pleas :
‘ ' ‘Paul M. Burch '
- SEP 302013 Circuit Court Judge S.C. Supreme Court

S.C. SUPREME COURT | _ :
On Certiorari to the Court of Appeals of South Carolina
Opinion No. 4617 (8.C. Ct. App. filed September 9, 2009)
- Appellate Case No. 2010-149288

| - PETITIONERS’ REPLY o
TO RESPONDENTS’ RETURN TO PETITION FOR REHEARING

Thelma M. Poch, as Personal
Representative for the Estate of
Kenneth Q. POCh, corniiireirnninicinnnricnsiasemenssserseonerrene s eevsnesasees v Petitioner,

Vl

Bayshore Concrete
Products/South Carolina, Inc.,
Bayshore Concrete Products
Corporation, Tidewater
Skanska Group, Inc., and
- Tidewater Skanska, Inc., ..c..cceerveiverves srverversnessasresnnere rereanns resvestanaerenreraesiene Defendants,

of whom Bayshore Concrete

Products/South Carolina, Inc.,

Bayshore Concrete Products ,

Corporation are the ... e s ae s ae e T Respondents.
and

Kevin Key and Sandra Key, i R, e Petitioners,

A\

Bayshore Concrete
Products/South Carolina, Inc,,
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Bayshore Concrete Products
Corporation, Tidewater
Skanska Group, Inc., and

Tidewater SKanska, INC.; .. verremerconrinieneeiseemmenesessnsonaes evesves yeseerarrere Defendants,

of whom Bayshore Concrete
Products/South Carolina, Inc.,
Bayshore Concrete Products

‘Corporation are the ...

and

Thelma M. Poch, as Personal
Representative for the Estate of
Kenneth O. Poch and Julius
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Bayshore Concreto

v,

Products/South Caroling, Inc,,
Bayshore Concrete Products
Corporation, Tidewater
Skanska Group, Inc., and

Tidewater Skanska, Inc., coinnee. veeseerans perseres e ee————— senverenes Defendants,

 of whom Bayshore Conerete
Products/South Carolina, Inc.,
Bayshore Conerete Products _
Corporation are the ... vossrenseraraanserassnes wRespondents.

Chrisfine Companion Varnado  Robert B. Varnado

Jason Scott Luck

Seibels Law Firm, P.A.

127 King St., Ste 100
Charleston, SC 29401
- 843.722.6777

Brown & Varnado
103 Church Street

Mount Pleasant, $C 29464

843.737.7300
Attorneys for Petitioners

Attorneys for Petitioners

Jdohn R. Kuhn

Kubn & Kuhn, LLC .
39 Broad St., Suite 301
“Charleston, SC 29401
843.577.3700

Attorneys for Petitioners
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Pursuant to Rule 240(f), SCACR,.I’etilior‘lers submit the following Reply to
Respondents Bayshore Corp. and Bayshore Corp. (SC)’s Return (deéignatcd as a
“Reply”) to the Petition for Rehearing,

| REPLY

Thel Bayshore entities’ Return does not directly address several of Petitioners’ key
arguments in favor Qf'reversal Aand reménd. To the extent the Record in this matter can
even be used for an analysis under Harréll and Monroe, the Bayshore entities have failed
to address the misapprehension of facts t'hat underpin the August 28, 2013 Opinion.
Rehearing, reversal, and remand is appropriate. |

L The Bayshore entitics do not address the Court’s misapprehonsion of the
evidence (or lack thereof) of a workers’ compensation policy.

In their Rétum, the Bayshore entities completely and willfully fail to' address the
wild inconsistency between the deposition testimony of their president, Keith Colonna,
and the affidavit of Richard Stadller, a St Paul's comstruction — not workers’
compensation — underwriter (R. 845):

Keith Colonna testified under oath in his-deposition that: (a) the Bayshore entities
were relying on the "tempormjy services provider to provide coverage for Poch and Key
(R. 625); (b) that the Bayshore entities did not secure workers’ compensation for Poch
and Key (R. 625); and (c) that the Bays.horc entites were in fact self-insured at Qle
relevant time period, with an excess policy in place (R. 611-615).

~ This is no mere “statement® by Colonna; this is sworn deposition testimony by
Respondents” chief executive officer of a plan of self-insurance that did not cover Poch or

Key. By choosing to ignore Colonna’s unequivocal testimony that there was self
, | .
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insurance, .the Bayshore entiities basically concede Petitioners’ main point in thé 'Pletition
for Rehearing: ie., Colonm.ij’s deposition testimony is diametrically opposite Staldler’s
threadbare and conclusory ?.fﬁdavit Despite the efforts of the Bayshore entities to
supplemeht the Recor.d (both; via motion and unilatcrully'), the Record on Appeal in this’
matter does not contain a cof)y of a workers’ compensation policy, the declarations Jpage
for such a policy, or even the policy number for a workers' compensation policy.

The weight of Colonina’s $pecific, unequivocal testimpny of self-insurance has
been overlooked by this Cotén, and by the Bayshore entitics in their Return. Petitioners
submit that Colonna’s testilmony should trump Stédler‘s vague affidavit on a de novo
'review, and/or the case shoulid be remanded to the circuit court to determine which of the

" Bayshore entitics’ witnesses 1ls telling the truth.

!

] 8 The Bayshore entities do not address the Petitioners’ argument that
“securing compensation” is a term of art and has not been performed by the
Rayshore entities.

The Bayshore entitiés also fail to comprehend the requirements of Harrell v..

Pineland Plantation, Ltd., 337 S.C. 313, 523 8.E.2d 766 (1999) - or to rebut Petitioner’s

second argument: i.e., that ‘secure the compensation” does not mean ha‘vihg a workers’

compensation policy, or even accepting workers’ compensation liability. Under Harrell,

“securing the compensation” means compliance with 5.C. Code Ann. § 42-5-10 ef seq.

' Exhibits A-D to the Bayshore entities’ Return were added in contravention of Rule 212,
SCACR, and should be disregarded by this Court. While consideration of these exhibits
(and the issues they raise) exceeds the scope of this Court’s review, Petitioners maintain
that the documents produced in response their discovery requests differ materially from
the documents attached to thfa Bayshore entities’ Motion to Supplement.

' E 2 ) .
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Instead, the Bayshore entities want their tort immunity without having to show

that they touched this base ~ arguing that because it is »the resbonsibility of their workers’

éompensation carrier to make the 'ﬁlings with the Workers’ Compensation Commission,
the Ba)"shore entities do not have /to show that this took place.

While carriers do makeA the administrative filings, an insured employer who
wishes tb claim tort immunity must still show that their agent (le., tHe carrier) corriplied
with this requiremeht. Respohdent’s argument would eviscerate the bluih hold-ing of -

" Harrell. 1t bears repeating that in Harrell, the injured employee had coverage, too — yet
the faildfe by Pineland to “secure' the coverage” denied it the benefit of tort immunity.
Harrell at 329, |

Setting aside the issue that the President of the Bayshore entities, Keith C'o]bnna,
unequivocally testified that the Bayshore entities did not sécure workers’ compensation
coverage for Poch and Key — and were, in fact, self-insured at the relevant time period
(R. 611-615) — where is the proof in the record on appeal that Bayshore (or its agent)
made any filing with the Commission (or met the test of Harrell)?

| That proof is absent. | Harrell requires a showfng of compliance with Section 42-
5-10 et seq. The Baysholre entities do not even attempt to rebut this argument. Their
argument that this issue is unpreserved is specious; Appellants havc arguéd th’e
applicability of Harrell at every level. According]y,( rehearing, reversal, and remand is

appropriate. -
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1II.  The Bayshore entities do not pfovlde a response to the Petitioners’ argument
that remand for a new hearing is appropriate in this circumstance.

The éayshore entities’ criticism of the Anderson v. Anderson, 299 S.C. 110, 382
S.E2d 897 (1989), case ignores the larger point of law in the Petitioners’ argument, and
completely ignores Petitioners’ other cited authority: RfL. Jordon Co. v. Boardman
Petrolewm, Inc., 338 §.C. 475, 527 S.E.2d 763 (2000) and Patel v. Patel, 347 S.C. 281,
555 S.E.2d 386 (2001). Anderson was indcied a partition action. Boardman Petroleum
wasa ce‘rtiﬁedqucstion on a constitutional issue. Parel was a divorce and custody matter,
In each of these actions, the reviewing courts changed the applicable legal standard and,
while the courts could have reviewed the facts de noﬁo under the new standard, they
chose to remand the action fdr a decision at the trial court. The common thread in each of'
these appeals was a factual record inadequate for use under the new standard, and the
Bayshore entities have not provided any authority to counter this principle of law.?
Similar to the cases set forth above, the Record in this appeal is inadequate for use
under the new Monroe standard. As set forth in the Petition, there are new factors that are
applicable, and thus new discovery must take 'plgce on them (Petition 15-18). Though
unintentionally, the Bayshore entities also appear to agree thé Record is _inédeq\uate, as
they have now attempted to supplement the Record fwice: first, via a VMotior‘n to
Supblemcnt the Record (Whic_h this Court denied); and now, via the 24 pages of new
documents attached unilatérally to their Return (in viola;ion of Rule 212, SCACR). |

Apparently, all parties agree a new Record is necessary; remand for a new hearing is

? The Bayshore entities do cite Co oke v. Palmetto Health Alliance, 367 S.C. 167, 624
S.E.2d 439 (Ct. App. 2005), but Cooke was affirmed without any change in South
Carolina law. It has no similarity or applicability to the facts of this appeal. -

4
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warranted.v
1V.  The Petitioners did not consent td a ﬁearlng with the evidence in the Record,
The Petitioners vigorously opposed the use of certain affidavits at the motion
hearmg at issue in this appeal, going as far as fllmg motions to exclude those affidavits
from consideration, as they had not been presented with a full and fair opportunity to
depose the subjects of the aff"ldz‘xvjts. (1:{.' 474-539). It is incorrect to argue, as the
Bayshore entities do, that the Petitioners ‘consented to the hearing they received
(especially in light of the two levels of appellate review they have pu'rsucd).

V, The Bayshore entities’ arguments in nppoqmon to the Petitlon for Rehearing
are unsupported and should be disregarded. ‘

The Bayshore entities’ arguments in their Return (pqrticplarly arguments IV, V,
and V1) are practically devoid of authority in support of these arguments. This. failure to
properly support their bare, conclusory arguments constitutes an abandonment of the
same, See First Sa\{. Bank v. McLean, 314 S.C. 361, 363, 444 S.E.2d 513, 514 (1994)
(finding the failure to cite to nuthority in support of argument constitutes abandonment of
issue on appeal); Hollis v.‘ Stonington Development, LLC, 394 §5.C. 383, 714 S.E.2d 904,
916 (Ct. App. 2011) (citing Bennw v. Investors Title Ins. Co., 370 SC 578, 599, 635
S,E.Zd 649, 660 (Ct. App. 2006) (finding appellants abﬁndonad an issue on appeal where
théy failed to cite any case law for a proposition and made only conclusory-arguments in
support)). Accordingly, this Court should decline to consider the Bayshore entities’

arguments in opposition to the Petition for Rehearing.
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CONCLUSION
For the argument set forth above, and it its Petition, this Court should grant
rehearing, reverse the trial court under Monroe and/or Harrell, ot at the bare minimum,
~remand this case for application of the Monroe and Harrell standards by the trial court

with a new, fully-developed factual record.

Dated: September 30, 2013 ’ %"

Christine Companion Varnado
Jason Scott Luck
SEIBELS LAW FIRM, P.A,
127 King Street, Suite 100
Charleston, SC 29401

- 843.722.6777 (phone)
843.722.6781 (telefax)

‘ ' and

John R. Kuhn -

Kuhn & Kubn, LLC
39 Broad St., Suite 301
Charleston, SC 29401
843.577.3700 (phone)

and

Robert B. Yarnado
Brown & Varnado

103 Church Street

Mount Pleasant, SC 29464
843-737-7300 (phone)

Attorneys for Petitioners
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Thelma M, Poch, as Personal
Representative for the Estate of
Kenneth 0' Poch! .l.""q"“!.'I‘ll"l'l.1l'll.illl.'.l‘l.qlll..nl.‘ll-llll'llll.'l"ll!li!l.!ll'l‘l'll.lPe‘itioner’

V.
Bayshore Concrete

Products/South Carolina, Inc.,

Bayshore Concrete Products

Corporation, Tidewater

Skanska Group, In¢., and

Tidewater Skanska, Inc.,....... yesereesressersusaesenansanas Prestssnensanssans censneaeressriananes Defendants,
of whom Bayshore Concrete

Produacts/South Carolina, Inc.,

Bayshore Congcrete Products 7 _
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and
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Bayshore Concrete
Products/South Carolina, Inc,,
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Bayshore Concrete Products

Corporation, Tidewater

Skanska Group, Inc., and :

Tidewater Skanska, Inc.,...covvenvinneaneenne Peveesers st asrarTrreTerssesseseRrberasnaraneas Defendants,

of whom Bayshore Concrete

Products/South Carolina, Inc.,

Bayshore Concrete Products .
Corporation are the ........... N erirareisassarsersans Rt s asas s b ansas «.Respondents,

and

Thelma M. Poch, as Personal
Representative for the Estate of
. Kenneth O. Poch and Julius

PoCh, cvnrenereninasiensesessenens pevsersrer s eratesanaen cortesrerasnes e tansntenes S ....l’etitloncrs,
V.

Bayshore Concrete

Products/South Carolina, Ine.,

Bayshore Conerete Products

Corporation, Tidewater

Skanska Group, Inc., and

Tidewater Skanska, Inc.,.............. e s @riternernanen pressrresnaennanes Defendants,

of whom Bayshore Concrete

Products/South Carolina, Inc.,

Bayshore Concrote Products

Corporation are the............ preevetnessasressansearnstarestrsatsane rerereensesesaanes woen. Respondents.

I certify that I have served the Petitioners’ Reply to Respondents’ Return to
Pefition for Rehearing on the Clerk of the South Carolina Supreme Court at P.O.
Box 11330, Columbia, SC 29211 and on counsel for the Respondents by serving

copies of the same vig U.S. Mail on September 30,2013 to the following:
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Barrett R. Brewer John R. Kuhn

Clawson & Staubes, LLC Kuhn & Kuhn, LLC = -
126 Scven Farms Drive, Suite 200 - 39 Broad St., Suite 301
Charleston, SC 29492 . Charleston, SC 29401 -
843.577.2026 _ . 843.577.3700

Attornoys for Respondents Attorneys for Petitioners

Jasyif S. Luck, Esquire
THe Scibels Law Firm, PA
127 King Street, Suite 100

Charleston, SC 29401

September 30, 2013



