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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
» . )
Maurice Shaundeli Hope, #292285, ) 2011-CP-46-3387
- )
Applicant, ) r
) ORDER OF DISMISSAL.. =
v. ) Soit E L
) Co 9
State of South Carolina, ) & 1‘3
, ) = O
Respondent. ) :; =2
) N
-

12

This matter comes before the Court by way of an Appl.ication fér Post-Conviction Relief filed
September 1,2011. The Respondent made its Return on April 6,2012. An evidentiary hearing into
the matter was convened on October 10, 2012, at the Moss Justice Center in York, SC. Phillip
Jarﬁieson, Esquire represented Applicant. J. Rutledge Johnson, Esquire, of the South Carolina
Attorney General’s Office, represented Respondent.

At the hearing, Applicant testified on his own behalf. David Sample, Esquire, Christian
Hope and Kendra Gordon also testified. This Court had before it a copy of the records of the York
» County Clerk of Courf, réc.ords from the South Caroliﬁa Debértment bf Corréctions, the trial
_ transcript and the appellate records. |

PROCEDURAL HISTORY
- Applicait is cuirenily incarcerated with the South Carolina Department of Corrections
pursuanfto the York Coﬁnty Clerk of Court’s oraers of commitment. Applicant was indicted by the
June 2008 term of the York County Grand Jury for Armed Robbery (2008-GS-46-2156), Criminal

Conspiracy to commit Armed Robbery (2008-GS-46-2157), Kidnapping (2008-GS-46-2158), and
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Possession of a fircarm during the commission of a violent crime (2008-GS-46-2159). David
Sample, Esquire, represented him. On September 10, 2008, Apphcant proceeded to a jury trial
pursuant to which he was found guilty of all charges as indicted. T he Honorable J ohn C. Hayes, III
sentenced Applicant to confinement for thirty (30) years for Armed Robbery, five (5) years,-
concurrent, for Criminal Conspiracy to commit Armed Robbery, thirty (30) years, concurrent, for
Kidnapping and five (5) years, concurrent, for the possessiqn of a firearm charge.

A notice of appeal was filed on Applicant’s behalf and an appeal perfected. The Soulth
Carolina Court of Apf)eals affirmed Applicant’s conviction and sentence. State v. Hope, Op. No.
2010-UP-480 (S.C. Ct. App. filed December 16, 2010). The Remittitur was issued on Jénuary 5,
2011, |

In his application for post-conviction relief Applicant alleges that he is being held in custo&y
unlawfully for the following reasons:

1. “Ineffective assistance of trial counsel”

a “Trial counsel failed to properly investigate and prepare for trial”

b. “Failure to call witnesses relevant to the defense theory of the case”
i

“Failure to argue and preserve legal issues for appellate review”
“Failure to properly investigate, present evidence, cross-examination and make

motion to suppress the evidence”

€. “Failure to challenge striking of the panel”
2. “Ineffective assistance of appellate counsel”
a. “Appellate Counsel failed to properly research case and present proper issues”

At the hearing, Applicant proceeded on his claims of ineffective assistance of trial counsel for -

U)

ailing to request a jury instruction concemning alibi witnesse
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SUMMARY OF TESTIMONY
Applicant testified he met with Counsel three times while he was in jail as he was denied

bond. He stated two offers were made by the State: the first was for fourteen (14) years and the
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second for eléven (11) years. He decided to reject both of these. Applicant testified when he met
with Counsel, Counsel did not review discovery or discuss trial strategy. On the third visit, Counsel
provided copies of Applicant’s arrest warrant and the search warrant to Applicant. He also stated
Counsel did not give him copies of the co-defendants’ statements until after the trial.

However, Applicant’s main contention was that he believed Counsel was ineffective for
failing to request an alibi charge. He testified the alibi defense was his only defense, and he provided
all of the names of the witnesses to subpoena and call on his behalf at trial, yet Counsel did not
subpoena all of the witness;es he wanted. Specifically, Applicant stated Tara Retzer’s testimony, who
was a co-defendant’s girifriend, would have exonerated Applicant by showing that Applicant"s co-
defendants set him up as a participant in the robbery. However, Ms.‘ Retzer did not testify at
Applica_nt’s PCR hearing.

On cross-examination, Applicant admitted Ms. Retzer was not present to testify at his PCR
hearing. He also stated he knew what the definition of an alibi is, even without any legal training.
Appliéant artic‘ulated that an alibi was a defense used to show thét he was not present when the crime
occurred. He admitted this was a layman’s term. Applicant further admitted that apparently the jury
-d-id not believe-his tesflim'ény at irial as he was- con{/icted of theéé crimes.

Counsel testified he met withv Applicant four times, with the last meeting being the longest
~ and the most thorough in preparation for trial. At this meeting, Counsel stated he explained his trial
strategy to Applicant. Counsei aiso testified he was adequately prepared for irial. He aiso stéted ne
attempt to located Ms. Retzer, but d1d not subpoena or interview her. Moreover, Counsel testified he

believed Ms. Setzer’s testimony would have been more favorable to the State as she was a co-

defendant’s girlfriend. This co-defendant testified against Applicant at trial.
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Counsel testified he presented six (6) alibi witnesses at trial on Applicant’s behalf. He stated
the alibi defense was the only defense Applicant had. Counsel further testified the evidence against
Applicant at trial included the video tape, which showed a person which very closely resémbled
Applicant and both co-defendant’s statements and testimorﬁes at trial which implicated Applicant.
Counsel did, however, admit that he did not request an alibi charge in this case, nor did the trial
Judge give the jury an alibi charge.

On cross-examination and re-direct examination, Céunsel admitted the jury understood what
an alibi defense is, but may have understood better with an alibi charge.

Both Christian Hope and Kendra Gordon testified they met with Counsel briefly before trial
to discuss their testimony as alibi witnesses. |

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court had the opportunity to observe the witnesses on the witness stand and heard their
testimony. The Court also has read thé trial transcript, all of which assists the Court in judging their
credibility.

Set forth below are the relevant ﬁndings.of facts and conclusions of lawas required pursuant
to S.C. Code Ann. §17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. Ina PCR action, “[t]he

_ burden of proof is on the applicant to prove his ailegaiions by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove

that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial
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cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.
Butler, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under this prong,
attorney performance is measured by its "reasonableness under professional norms." Cherry, 300
S.C.at117,3858S .E.Zd at 625, citing Strickland. Second, counsel's deficient performance must have
prejudiced the Applicant such that "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different." Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625. |

Failure to Interview/Call witnesses on the Applicant's behalf

The Applicant alleges Counsel was ineffective for failing to subpoena witnesses on his
behalf, speciﬁ.call.y Tara Retzér.

Prejudice from trial counsel's fajlure to interview or call witnesses cannot be shown where

the witnesses do not testify at post-conviction relief. Underwood v. State, 309 S.C. 560, 425 S.E.2d

~e -

20 (1992); Basseite v. Thompson, 915 F.2d 932 (4th Cir. 1990), cert. denied, 499 U.S. 982 (1991).

The Applicant's mere speculation as to what a witnesses' testimony would have been cannot, by
itself, satisfy his burden ofshbwing prejudice. Clark v. State, 315 S.C. 385,434 S.E.2d 266 (1993);

Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995). An Applicant must produce the testimony of
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a favorable witness or otherwise offer the testimony in accordance with the rules of evidence at the
-PCR hearing in order to establish pre} udice from the witness' failure to testify at trial. Bannister v.
State, 333 S.C. 298, 509 S.E.2d 807 (1998).

This Court finds Counsel was not ineffective for failing to interview or subpoena witnesses
on Applicant’s behalf. Applicant failed to produce any testimony or evidence at the PCR hearing to
show what these witnesses would have testified to at trigl or how their testimony would have altered
the outcome of his trial. Additionally, Applicant has failed to prove any resulting prejudice from
Counsel’s alleged shortcoming. Accordingly, this allegation is denied.

Failure to request an alibi jury instruction

This Court finds Counsel may have been ineffective for failing to ensure that an alibi
instruction was given to the jury and thus, his conduct fell below the reasonab_le professional
standard. This Court finds that, had a jury instruction on alibi been requested, the trial court would
have been required to deliver such a charge because it was supported by evidence presented at trial.

See State v. Burriss, 334 S.C. 256, 262, 513 S.E.2d 104, 108 (1999) (trial court must give requested

charge if it is supported by evidence). However, this Court finds that the Applicant has not proven
that he suffered br.ejvudice fro‘mv the iaék of an alibi charge. Alibi testiﬁdny was pfesented to the jury,
and both attorneys discussed the issue in their élosing arguments. The trial court charged the jury
that the State had the burden of proof to. prove each and every element of each offense beyond a
reasonable doubt, and that a defendant is presumed innocent of each and every offense. Importantly,

the trial court also specifically charged the jury that:

Mr. Hope, like anyone charged with any offense in our system is presumed innocent
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on each of these charges...The presumption of innocence in Mr. Hope’s favor is
removed from him if and when and only if and when you as the trial jury in this case
determine that the State has proven his guilt bcyond areasonable doubt (Tr.p. 264
lines 7-9; 19-23).

As judges of the facts you of necessity must judge the credibility, that is the
believability, of the witnesses who have testified. (Tr. p. 266 lines 20-22).

You can look at the consistencies or inconsistencies of their testimony as
given here in court or as compared with testimony or statements at an earlier time...
And you can look at any bias or prejudice, that is whether a witness would wish to
help or hurt one side or the other. (Tr. p. 267 lines 3-6; 8-10).

What you should do in this case is weigh all of the evidence in the case and
after doing so if you are not convinced of Mr. Hope’s guilt beyond a reasonable
doubt you would find him not guilty. (Tr. p. 268 lines 7-11).

In order to prove [armed robbery] the State must prove beyond a reasonable
doubt first that Mr. Hope or his accomplices, if applying [accomplice liability], took
personal property and money is personal property from the person or presence of
another person. (Tr. p. 269 lines 6-12).

The State must prove beyond a reasonable doubt that Mr. Hope or his
accomplices carried the property away intending to permanently deprive the owner of
the property and keep the property for his own use. (Tr. p. 269 lines 18-22).

Finally, the State must prove beyond a reasonable doubt that Mr. Hope or an
accomplice was armed with a deadly weapon during the robbery. (Tr. p. 270 lines 5-
7. :
Now the State must prove these elements beyond a reasonable doubt before
you could convict Mr. Hope of armed robbery. (Tr. p. lines 11-13).

: The State here must prove beyond a reasonable doubt that Mr. Hope
knowingly and unlawfully seized, confined, kidnapped, or kidnapped another person
without authority of law. (Tr. p. 270 lines 15-18).

And again the State must prove those elements beyond a reasonable doubt
- before you-could convict Mr. Hope of kidnapping. (Tr. p. 271 lines 14-16)---

Here the State must prove beyond a reasonable doubt that Mr. Hope or his
accomplices, if there were any, possessed a firearm or visibly displayed what
appeared to be a firearm during the commission of a violent ¢rime. (Tr. p. 271 line
24- p. 272 line 3). _

The State must prove beyond a reasonable doubt as to [criminal conspiracy]
that he Mr. Hope combined with one or more persons for the act, for the purpose I'm
sorry of committing an unlawtul act or comrmttmg a lawful act by unlawtul means.
(Tr. p. 272 lines 19-23).

In order to convict Mr. Hope of conspiracy the State must prove beyond a
reasonable doubt that Mr. Hope knew of the unlawful conduct and that he agreed to
combine with the other individuals for the purpose of accomplishing the unlawful
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conduct. (Tr. p. 273 line 24- p. 273 line 3).

This Court finds that this charge was sufficient to inform the jury that the State had to prove
beyond a reasonable doubt that Mr. Hope was not at hofne at the time of the crime, and Lﬁat he wés,
in fact, at the scene of the crime and committed the (‘;rime. In addition, in this particular case, '_
because the jurors could believe either the State’s identification witnesses (co-defendants), or they
could believe the alibi witnesses, but not both, this Court finds that> the crucial issue in this case was
credibility. Witness credibility was argued by both sides and was thoroughly chaiged to the jury.

This Court finds that the case of Ford v. State, 314 S.C. 245, 442 S.E.2d 604 (1994), supports
the notion that even where counsel is ineffective for failing to ensure an alibi charge is given, there is
alack of the requir§d prejudice if there is not a reasonable probability that the outcome of trial would
have been different had an alibi charge been given. In the Ford case, the Supreme Court noted that

the evidence was both direct and circumstantial, as it was in Mr. Hope’s case. This Court further

finds that the case of Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1995), is distinguishable
because the evidence in that case was wholly circumstantial, and because the solicitor iﬁplied in
-closing argument that the defense bore some burden of proof on the issue of alibi. The Supreme
Court found that an alibi charge was particularly critical in that case for those reasons. Roseboro,
supra, at 295, 454 S.E.2d at 313-14. Finally, this Court finds the case sifnilar to that of Gibbs_v.
State; Op. No: 27253 (S.C. Supreme Court filed May 15, 2013). In Gibbs; the South Carolina
Supreme Court held, while Counsel was deficient for failing to request an alibi defense charge, the

jury instructions as a whole supported the finding of no resulting prejudice. Specifically, the Court

held that because the jury charge clearly required the State to prove its case beyond a reasonable
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doubt, the PCR court’s finding of no prejudice must be sustained under the any evidence standard of
review. This Court finds the Gibbs case on point with Applicant’s case. Clearly, the trial court
emphasized the State burden of proving Applicant’s guilty beyon‘d areasonable doubt. Additionally,
Applicant testified he knew exactly what an alibi witness was and gave an accurate definition of
such. This Court also finds “alibi” is a layrhan’ s concept in addition to a legal one and the defense of
not being at the scene of the crime was clearly presented to the jury. Absent any evidence to the
contrary, this Court concludes that Applicant’s alibi witness testimony must have been given little or
. no weight by the jury and therefore is not convinced that an alibi charge request by Counsel would
have affected the outcome of Applicant’s trial. Accordingly, this allegation is dismissed.
Other allegations

While the Applicant alleged in his application and at the evidentiary hearing that Counsel was
ineffective for failing to prepare and investigate this case, failure to make a motion to suppress the
evidence, failing to challenge a striking of the jury panel and ineffectiv¢ assistance of appellate
counsel , this Court finds Applicant failed to meet his burden of proving Counsel’s ineffectiveness.
Specifically, Applicant failed to produce evidence sufficient to show how the trial’s outcome would
have been different had Counsel objected or challenged the above 1ssués o.r thétiappellate counsel
was deﬁcient. Applicant also failed to show how these alleged deficiencies prejudiced his trial.
Therefore, these allegations are denied.

CONCLUSION |
Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his
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application.. Therefore, this application for post conviction relief must be denied and dismissed with
prejudice.

This Court notifies the Applicant ihat he must file and serve a notice -of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. Stafe, 305 S.C. 453 (199 1‘), an
Apphcant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel
must serve and file a Notice of Appeal on the Applicant’s behalf. 'Your attention is directed to South
Carolina Appellate Couit Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

Frel

Edgar W. Dickson
Presiding Circuit Court Judge
Sixteenth Judicial Circuit

AND IT IS SO ORDERED!

g:/}o 2013
(M pmsolnens/ , South Carolina
g O .
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