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_armed with a pistol and that you took money or goods fr:

t THE COURT: Thxrty years in the penltentlary,;
. I ::I

' ten years. Do you understand that?

THE COURT: David Lozano, is that your name?%
THE DEFENDANT: Yes, Sir. ,

THE COURT: I have here in my hands two

indictments. The state claims that you did on or about: ;

July 13, 2008 commit an armed robbery. They say you were;

‘one or more of these people: Forrest Tucker, Karen

incker, Victoria Tucker, Christian Tucker, Kelly Siles.
Armed robbery, while armed with a deadly weapon,.ydu
stole something from one or more of those pecple.
Do you understand that charge?
THE DPFENDﬁNT Yés, sir. :
_ THE COURT: That carries a maximum penalty of%
what? 1

MR, LAWTON: Thirty years, Your Honor.

mlnlmum of ten years in the pen1ten;1ary Do yocu

understand that?
THE DEFENDANT: Yes, sir. 1
- THE COURT: So you're going to get at least

THE DEFENDANT: Yes, Sir. ©
THE COURT: All right. And then September 2,

. =%
battery of a high and aggravated nature -- actually, this




is a Berkeley County case, not a Charleston case. This
ig a Berkeley County case, and it's been sent down here |
to be handled at the same time we're handling this other |
one. I want to tell you, you have the right to have thi
: case handled up in Moncks Corner, up in Moncks Corner,
Berkeley County, here, or you can agree and let me handléz
it here today. What do you want to do? ;

THE DEFENDANT: You can handle it Here today,f
sir. ’ 5
_ THE COURT: Okay. September 2, 2007, the
state says you did commit assault and battery of a high
and aggravated nature on James Pierce. -bo you understandé
’that charge and the possible penalty of ten years on f
r that?

THE DEFENDANT: Yes, sir.

THE COURT: Of course, ycu don't have to
plead guilty to either one of these charges, Mr. Lozano.jé

|. You have an absolute right to a jury trial. Put the

?fT;Q state to the test. See if they can convince 12 jurors

x?"ff that you're guilty beycnd a reasonable doubt. Do you
-understand that?

i THE DEFENDANT: Yes, sir. |

THE COURT: If you want a jury trial, you an&?

‘your attorney would help select a jury, 12 people, and ;

d take an cath to decid ase based only on:
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' the évidence presented against you in court. They canndﬁz

.to, although you don't have to. Nobody can make you

:testify against yourself.

-
t

‘trial?

convict you and I'm not g01ng to sentence you to anythlmg
unless all 12 members of the jury were convinced by the ;
ev1dence presented here in court that you were guilty f
beyond a reasonable doubt. '
- Dé’you understand that?

THE DEFENDANT: Yés, sir.

THE COURT: After having helped select the
jury, you and your attorney would participate fully in

the trial, cross—examine the state s witnesses, answer

questlons to make sure they were telling the truth. Yo

could call witnesses and you could testify if you wante

Do you understand that?
THE DEFENDANT: Yes, sir.

THE COURT: Would you like to have a jury

THE DEFENDANT: No, sir.

THE COURT: How do you wish to plead?
THE_DEFENDANT: Guilty.

THE.COURT: Are you really guilty?

THE DEFENDANT: VYes, sir.

THE COURT: Has anybody promlsed you anythlnd
or threatened you ln any way to get you to plead gquilty
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! that earlier teday, your lawyer and the state's lawyer
1'came to me in my office and discussed this situation wiﬁgf
|ime. They say that they have been negotiating about what:|
jiall happened. They've been talking for a long time abou%ﬁ
10 |} your case. I didn't know anything about it until today'%:
11f§but they've been talking for a long time, apparently, anf§
;!they have negotiated a sentence of the armed robbery of g?

‘| ten yéars and also a sentence on the assault and batterg;j

> e v e Ve s memae ——— o a——

THE DEFENDANT: No, sir. i
THE COURT: Are you pleading guilty then ofi;

your own free will?
THE DEFENDANT: Yes, sir.

THE COURT: Well, I'm going te say right no@%v

of a high and aggravated nature of ten years concurrent.{?

They asked me if I would agree to that. Of f;
course, it doesn't do any good for them to agree to it if?
I don't agree to it, but after hearing from them and the{é
explanation of the facts, circumstances, background, 1
record, no record, all the different facts that go into |
making up decisions like that, I agreed that I will give.
you ten years on each of these concurrent. i

So that has been agreed to. We'll have thatgf
on the record so there wouldn't be any question about it{i
Did your lawyer tell you that? |

THE DEFENDANT: Yes, sir.

e e L R T Y S Y




1 THE COURT: All right. So you know about
2| that. | | |

: THE DEFENDANT: Yes, sir.
THE GOURT: Understanding then, do you still |

5 :wish to waive your right to a jury trial and plead guilty
;to these charges? |

THE DEFENDANT: Yes, sir.
THE COURT: All right. Solicitor, anything |

else you want to tell me? I'1l accept his pleas.
MR, IAWTON: Just for the record, Your Honor,

the armed robbery occurred in Charleston County.

THE COURT: Just for the record, because I've
heard from the codefendant a little while earlier, so I |
know the facts pretty much, but we need to make the same

facts on the record.
MR. LAWTON: For the armed robbery, Your

fiHonor, this occurred on July 13, 2008 in Charleston

:i.County on Johns Island. It occurred at the nighttime.
| The victims were in a locked house, at their home, aﬁd
the defendant, along with two others, kicked in the door,|
:jcommitting a burglary, and ‘at least one of them was armed
iwith a pistol. A pocketbook was taken, along with credit]

 cards and a cell phone during the assault and home

24 | .invasion. The defendant was later in a show-up

25| ,identification identified by the victims, Your Henor.
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Mr Tucker is here and has already hdd his say, so to

"told me earlier, T'll be glad to hear from you.
" THE VICTIM: With all due respect to you

',again, Your Honor, this is also the guy that struck my

B
| As far as the ABHAN as mentioned, for the
irecord, he has waived venue for Berkeley and has agreed
!to do it here in Charleston County, but that incident
:occurred on September 2nd, 2007, about 3:00 in the
fmorning. He was involved with an attempted stroné-arm
grobbery in Berkeley County. An eyewitness was attempting]

{
,to write down the license tac of the fleeing vehicle the

defeﬂdant was in, and & shot was fired from the vehicle
I
'and struck the victim in the leg.

That's all, Your Honor. _
THE COURT: All right., Any record?

1
|’ MR. LAWTON:

2003, burg second, as well as

'speak in regard to this. I certainly remember what you |
'said in connection with the other defendant a little '
while ago, but I wanted to let you -~ is there anything

ielse you want to say in addition to what you've already

I

ison. I understand the sentencing you're handing down,
land stuff like that, which -- it's not amounting up to

£what I think it should be. He's also the one who talked




to another of his cohorts, and he so nonchalantly said,;i

.| shoot him in his face. Sc I just want to bring that tdfi
:éi your attention. | f”
r@f THE CQURT: All right. I appreciate that. fg?
“i'.All right. Anything else from the state? y

MR, LAWRTON: No, Your Honor.
THE COURT: All right. We'll switch it-to

the other side. What would you like to tell me on behal
~fﬁ of your client?.
MR. CRUMRINE: Yes, Your Honor. Since you

said you were agreeable and not wanting to gamble, I
ﬂi@f don't want to go on too much, but let me tell you —-
THE COURT: I appreciate that.

MR. CRUMRINS: ~-=- David is veryAsorry, and

his family means the world to him. He wants Lo be out.

 He has a four-year-old child and a three-year-old, both ‘|
;sons. Hé wants to be part of their lives, and this ple&ff
.will give him a chance to teach them better. f:
His wife is here and his mothers and sisterég;
and you've heard them. They're very nice people, very. i
eloguent, always kind of dbn't want to gamble, having
beén other family members go on because it's an emotional

thing, but I know they want to tell you they care for

'David, they love him, and they want --
THE COURT: Mr. Lozano, anything you want to:




- say .to me or anybody else present?
THE DEFENDANT: No, sir.
THE COURT: One second, Your Honor.

| MR. CRUMRINE: Judge, would you hear his
,sister? Tell me your name again,

THE WITNESS: Tina Nelson, This here is my
kid brother, practicaily raised him, and, again, I just
went you to know you what you already heard and that he's
got a special needs child and a wife and two kids, and,
“again, I'm thankful that the plea is rot -- is reasonablei
for what is going on. We're just here. We just want you
to know we're just here and he's been great. He's a
great . uncle to my kids. I can't believe what he's being |
accused of and what is happening.

THE COURT: What he did. »
THE WITNESS: ®What he did, but I don't know
;what was going on. David has always been there for the |
childrén. He's always been there for my mother, his A
19} wife, and I just ask that you understand that he needs to
ol come home so he can help his wife because we are taking
his role. His brother here is also helping.
| THE COURT: All right. Well, as I said on
the other case, it's going to be important for y'all to
‘stay in touch and support him while he's serving this

?time and when he gets out. There are a lot of geod




10

‘10

11

12

i 10

|

!things when you're serving this time, Mr. Lozano. I hope

you take advantage of what opportunities are available t@

MR. CRUMRINE: If I could say one more thing,

ewﬁas spent 763 days between two ccunties, Berkeley and

:Charléston. _
. | THE COURT: 763. ALl right. If there is
{nothing further then, the sentence on each indictment is
s that you be confined to the South Carolina Department of

'Corrections-for a period of ten years. Those sentences

!

tare concurrent. You'll get credit for 763 days jail time
!toward those sentences. Good luck to you. ' 1
1
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I, the undersigned Amanda K. Haffenden, RPR, CRR,
Official Court Reporter for the Ninth Judicial Circuit of
the State of South Carolina, do hereby certify that the |
foregoing is a true, accurate, and complete transcript of
record of all the proceedings had and evidence introduced
in the trial of the captioned case, relative to appeal, in
;he Circuit Court for Charleston County, South Carolina,

on the 24th of February 2010.
I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.
o March 25, 2011

Reporter
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STATE OF SOUTH CAROLINA 0[2 0

10 AT 7
County of B ('._L\ar/es hr’\

IN THE COURT OF COMMON PLEAS

~
foe) . =2
| S et o
' 292460 oot e
BKV\J Lo‘Zowm{jr ) i _‘2; N
Fuli name and prison number (if any) of Applicant ) (. 3‘52 y S
§ = A
v.. . 52 =
) APPLICATIONFOR %
) : : :
State of South Carolina ) POST-CONVICTION RELIEF
)
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten. or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form' the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to-
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the apphmtxon is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.
1. Place of detention  A{lem 6!0{ le

(orrection el In <t ‘
2. Name and location of Court which. imposed sentence‘ charleston, SC . 29407
3. Name(s) of co-defendant(s) (ifany)~ /_//. ber bo [Ip&fza fenT Steven Gedring K,
4. The indictment numb;r or numbers (if kn;wn) upon which and the offenses for which

sentence was imposed:-
@

2005 65({00935 7
(B) 2007GS0§2409
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(b)
©
The date upon which sentence was imposed and the terms of the seatence:
@ feb. 24, 2008

® /0§1f“j Vorleat

©
Check whether a finding of guilty was made:
(a) . after éplea of guilty
(b)  after a plea of not guilty
() after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
°

If you answered “yes” to (7), list:
() the name of each Court to which you appealed:

®) the result in each such Court to which you appealed:.

(© the date of each such result:

(@ if known, citations of any written opinion or orders entered pursuant to such
results:

ffyou answered “no” to (7), state your reasons for not so appealing:
@ _TnelfFectivé assistance of (wense/.

B
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10.

11.

12.

13.

()

(©)

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully

(a)
®)
(©)

LnefFfective ,47ff/5‘ffance_ o Covase/

State concisely and in the same order the facts which support each of the grounds set out

in (10):
(a)

(®)

©

fa//(/re. o represen 4&0//(4nf /7) 1A best orcécs 46://

foilure 4 Qf(ﬁare, a_ proper Ao lon s
Loclire 4 ax.a/a,n lscer mclede d 01[;4/7;&

Prior to this application have you filed with respect to this conviction:

(@) any petition in a State Court under South Carolina Law? /1/ o
() any petmon in Staie or Federal Courts for habcas corpus or post-convmnons
relief? A% |
(©) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)7 __A/© _
(d)  any other petitions, motions or applicéﬁons in this or any other Court? 4”2
If you answered “yes" to any part of (12), list with respect to each petmon, motion or
application:
(3 the specific nature thereof:
i
ii.
iv. .
(b)  the name and location of the Court in which each was filed:
i




iv.

(c)  the disposition thereof:

i

iL

.

iv.

(d)  the date of each such disposition:

i

ii.

iv.

G

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

Lo

i

i

iv.

14, Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

No

15.  If you answered “yes” to (14) identify:

(a)  which grounds have been presented:
i

i

(b)  the proceedings in which each ground was raised:

15
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- 16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(@

®)

(c)

j—ﬂﬁr(’/ééf-tt}cz; Lscishace 57 (z/mﬂf&/

17.  Were you represented by an attorney at any time during the course of:

(a)

(b)
(©)
(d)

®

your arraignment and plea? 7 ¢ S
your trial, ifany? AD a &

your sentencing? ?j ~J

your appeal, if any, from the judgment of conviction or the imposition of

sentence?

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed?

18.  If you answered "j/es" to one or more parts of (17), list:

@

i

iii.

()

the name and address of each attorney who represented you:
/c?An ﬂ, (rVMf/nC_.

(47 toippoo Creek [r, Secfe 303
Charleston, SC 2542

the proceedings at which each such attorney represented you:
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19.  State clearly the relief you seek in filing this-application:
[ wodd frfe for my Cofe o be 0uef74/rne/
or af- [east éC, atrded He Sime 0ﬂ£t/ffw417£y
&S n/lf;y &*/eém/cm/‘.

20.  Are you now under sentence from any other court that you have not challenged?

Ao
Revised 3/2003
STATE OF SOUTH CAROLINA )
: ) VERIFICATION
County of »4//6!75/@/?/ )
L D Adry / (o2 &K& . , being duly swomn

upon my oath, depose and say that I have subscribed to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

SWORN to and subscribed before me this __ / 2

day of x&)ﬂmr\f y 204 -
. Pz @S
Notary Public

My Commission Expires: 57 / /[ 5'?/ ad
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L /3(‘ (/7/ Z&WO , hereby apply for leave to
procecd in this action without prepayment of fees or costs or security therefor. In support of my

- application 1 declare under penalty of perjury that the following facts are true:

(1)  lam the applicant in this action and I believe [ am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
Appligln: -

SWORN or affirmed to and subscribed before me this
(2 _dayof Janm,u , 20U .

f/LQ,._IO/\\gMWL\

Notary Public

- My Commission Expires: 5_/ g///




STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
) 2011-CP-10-572
David Lozano, #292460, )
)
Applicant, )
) ,
2 ) RETURN
)
State of South Carolina, )
)
Respondent. )
)

The Respondent, making its Return to the applica,tion for post-conviction relief (PCR)
filed January 25, 2011, would respectfully show this Court:
L
Applicant is presently confined in the South Carolina Department of CoﬁectiOns pursuant
to orders of commitment of the Charleston County Clerk of Court. Applicant was indicted at the
December 2008 term of the Charleston County Grand Jury for armed robbery (2008-GS-10-
9357). John Crumrine, Esquire, represented him. On February 24, 2010, Applicant pled guilty
as indicted. Pursuant to a negotiated plea agreement, the Honorable Thomas L. Hughston, Jr.
sentenced him to confinement for ten (10) years. Applicant did not appeal the plea or sentence.
Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subjéct conviction, the records of the South Carolina Department of
Corrections, and the guilty plea transcript.
I1.

In his current application, the Applicant alleges that he. is being held in custody

unlawfully for the following reasons:

19
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1. Ineffective assistance of plea counsel in that counsel
a. Failed to represent Applicant to the best of his ability.
b. Failed to prepare a proper defense.
c. Failed to explain lesser-included offense.

II.
In a post-conviction relief action, the applicant bears the burden of proving the

allegations in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

“application alleges ineffective assistance of counsel as a ground for relief, the applicant must

prove that "qounsel‘s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having prodﬁced- a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all éigniﬁcant decisions in thé e_xercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.Zd 624 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was

" deficient. Under this prong, the court measures an attorney’s performance by its "reasonableness

under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625 V(:'citing Strickland).
Second, counsel's deficient performance must have préjudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have 'been different." Cherry‘ , 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to

guilty plea counsel,‘ the Applicant must show that there is a reasonable probability that, but for

2
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counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of counsel probably raises questions of

fact that the record does not conclusively refute. ~Accordingly, Respondent requests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983). |
Iv.
Respondent denies each allegation that is not expressly admitted, qualified, or explained.
V.

WHEREFORE, the State requests an evidentiary hearing be held.
Respectﬁlll'y'submitted,‘

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MATTHEW J. FRIEDMAN
Assistant Attorney General

By: M%-W

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3737

Ol L o0
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STATE OF SOUTH CAROLINA

‘ § COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) | |

David Lozano, )
Plaintiff, 3 ’
vs. ; case No. 11-CP-10-0572

State of South Carolina, %
| Defendant. ;

TRANSCRIPT OF HEARING

The within Hearing was held on July 18, 2011, before The Honorable
R. Markley Dennis, Jr. in Courtroom 4C of the Charleston County Courthouse,
100 Broad Street, Charleston, South Carolina; attended by Counsel, as follows:

APPEARANCES:

T. Scott Forster, Esq.
SEIBELS LAW FIRM

. 127 King Street, Suite 100
Charleston, SC 29401
Appearing for Applicant

Matthew Friedman, Esq.

OFFICE OF ATTORNEY GENERAL
- POBox 11549 _

Columbia, SC = 29211-1549

Appearing for State of South Carolina

- DEBORAH GARRISON
Circuit Court Reporter - 9" Judicial Circuit
: Post Office Box 901
Johns Island, South Carolina 29457
dGarrison@sccourts.org
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Davis Lozano v State of South Carolina 2

Case No. 11-CP-10-0572
Hearing of July 18,2011
Before The Honorable R. Markley Dennis, Ir.

THE COURT: You are Mr. Forster?

MR. FORSTER: Yes, sir.

THE COURT: You are David Lozano?
APPLICANT: Yes, sir.

THE COURT: Mr. Lozano, I’ve been

handed a packet. I’'m sure that you have
discussed with your lawyer what your options

are here today, or what my options are.

APPLICANT: (Affirmative nod).
THE COURT: One of the things that I
want to assure you -- because -- the only

reason that I do this, and I am not suggesting
that you don’t know it, but I -- I just want to
reiterate it because when I was practicing law
I had the pleasure of representing some
applicants in my practice. Since I've been a
judge for seventeen years, 1've had several
come and they were uﬁder the mistaken
impression that they could have their sentence
reduced or modified in some fashion. I can’t
do that. All I can do is to return to you to
basically what I call square one. That means
that any deals or penefits that you received
before today concerning this charge, or

charges, would all be washed away, wiped clean,

23
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Davis Lozano v State of South Carolina 3
Case No. 11-CP-10-0572
Hearing of July 18, 2011
Beforé The Honorable R. Markley Dennis, Jr.
and you would start over. So -- I don’t know
anything about this case other than what --
that it is on the docket, but I just want that

to be stated on the record. You understand

~that, sir? And you want to go forward with

this appLication?
APPLICANT: Yes, sir. I understand.
THE COURT: Very well. I will be
happy to hear from you, Mr. Forster. You may
call your first witness.

MR. FORSTER: Thank you, Your

. Honor.

THE COURT: This is-a trial or this
is a Motion?
MR. FRIEDMAN: This is a trial,

Your Honor.

THE COURT: Okay.

MR. .FORSTER: - We call David
Lozano.

THE COURT: All right.

(WITNESS TAKES STAND)
DAVID LOZANO, being duly sworn to tell
the truth, the_whole truth'and nothiné but the
truth, testified, as follows:.

DIRECT EXAMINATION
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BY MR. FORSTER:

Q. Mr. Lozano, will you tell thevcourt what
crimes you are currently serving time for right
now?

A. Armed robbery and an ABHAN.

Q. What sentence did you receive for each one

of those crimes?

A. Ten years sentences, concurrent, for both.
Q. Did you receive ten years for each one?
A. . Yeah. Ten years, concurrent.

0. Were you tried and found guilty or did you
plead guilty to both of these crimes?

A. Pleaded guilty.

Q. Who was your defense attorney who
represented you at the guilty plea?

A. John Crumrine.

Q. Did Mr. Crumrine go over with you the
evidence that the State had agaiﬁst you for
both of these crimes? |

A. Yeah, we discussed it.

Q. Did he discuss with you the problems that

the State had with both of these crimes?

A. Yes, sir.
Q. As far as proving them?
A. Yes, sir.
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Would you give the Court kind of a

background as to what some of these problems

were?

A.

More identification, shoe prints,

fingerprints,  the showup, lineup when we got

pulled overtv

Q.

Let’s start from the very beginning. The

armed robbery, can you briefly describe what

the allegations were that were made against

you,

A.

that you pled guilty to?

More they said that I was guilty of

breaking into somecne’s house, armed robbing

them. Then about twenty or thirty minutes

later, we got pulled over and they did a show-

up lineup. One of the victims said that hé

wasn’t real sure about me. But they still

locked me up and charged me with it. _

The description, they were looking for a

man six feet, two hundred eighty pounds and a

smaller guy, 5'4", one hundred forty pounds.

am 5'6"/180.

Q.

So there were some issues with the

identification?

A.

Q.

Yes, sir.

Were there other individuals ‘involved in

I
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the armed robbery?

A. Yes, sir.
Q. Who were those individuals?
A. Filaberto Esposia (phonetic) and Ken

Kysinski (phonetic).

0. What sentence did those two individuals
receive for the armed robbery?

A. Kysinski’s charges were dropped and
Filaberto received a ten-year nonviolent
offense.

Q. Did he plead guilty to strong armed
robbery?

A. Yes, sir.

Q. How did you find out about Filaberto’s
sentence?

A. Well, my lawyer briefly discussed it with
me before I pleaded guilty. Filaberto can back
in after pleading guilty, he told me that he
received a ten-year nonviolent offense.

Q. So did you find out the same day that you
pled guilty what Filaberto had pled guilty to?
A. Yes, sir.

Q. Just to be sure, when -— were you walking
into the courtroom to plead guilty when you

found out about Filaberto’s plea deal?

27
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A. Well, when walked in, I was coming out and
he told me then. _

Q. When he was waiking'into the back after hg
had pled guilty ---— |

A. Yes, sir.

Q. -—= 3nd you were walking out to the
courtroom to plead guilty, that’s when you
found out?

A. Yes, sir.

Q. Did your lawyer talk.to‘you.aboutb
Filéberto’s pléa deal before you pled guilty?
A. Yeah, he briefly discussed it with me
before I came to plead guilty.

Q. What did he talk to you about it?

A. In the booth before I came in here to
piead guilty.

Q. The same day, right before you pled
guilty? |

A. Yes, sir.

Q. Did you feel that you firmly understand
the implication of Filaberto’s.plea before you
plea guilty?

A. If I fully what?

Q. If you understood what the implication of

Filaberto .pleading to a strong arm robbery,
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what that did to your armed robbery plea? Did
you understand that before you pled guilty?
A. Nuh-uh, (negative gesture).
0. If you had known beforehand about
Filaberto’s plea deal, would you have pled
guilty that day?
A. No. No, sir.
Q. Why not?
A. Well, because basically he received a ten-
year nonviolent offense (sic) and he was the
principal in the crime and received a
nonviolent bffense. I was just merely present
and received a ten violent. I would have never
pleaded guilty because if I would have known
the two charges that were being held against
me, that was I was still innocent of, if I
would have known them two charges, I would have
handled them at a separate time. And if I
could have plead guilty to a strong arm
robbery, a ten year nonviolent offense, I would
never have pleaded guilty to the violent
offense. |
Q. Did the knowledge that Filaberto got a
better plea deal, did that -- did that affect

your opinion of the State’s evidence against

29
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you?
'A. Yes, sir.
Q. How did it affect your opinion of the

State’s evidence?

A, Well, because if we’re charged with the
same crime and everything derived from one
incident and he’s being charged with a non-
violent offense, why is it that I am being

charged with a violent offense? .

Q. Just to be clear, would you have pled

guilty that day if you had known about
Filaberto’s plea deal before yéu pled gquilty?
A. No, sir. | |

Q. Would you have gone fo trial on both of
separate charges, the armed robbery charge'and
the ABHAN charge, if you had known about
Filaberto’s plea deal?

A. Yes,fsir;

Q. This is the last time that YOu'vé got to
say anything to the Judge. Is there any other
argumént that yéu want to make to him about
this case?

A. Well, lately I’ve been in the law library

and I was reading under the Fourteenth

‘Amendment, equal protection of the laws, and I
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just wanted to know what was the rational basis
that the Solicitor’s disparately treated us.
Basically what it says under the equal
protection of the law ---
THE COURT: That is not an

appropriate question for him. That is an

improper question.

APPLICANT: Well, I just wanted ---
THE COURT: No, sir. Listen. You
don’t ask questions. You answer questions.

Okay? That’s what you are here today? Okay.
Testify. All right. Thank you, sir. If your
lawyer asks you a question, answer the
guestion.

APPLICANT: If you ---

THE COURT: I am not going to allow
him to make a statement in argument, Mr.
Forster. It’s just inappropriate. Thank you.

APPLICANT: I —---

EXAMINATION CONTINUED
BY MR. FORSTER:
Q. Mr. Filaberto —-- excuse me, Mr. Lozano.
Do you feel that you were given equal
protection by the State, if you ---

A, No, sir.
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Q. --- pled guilty to the same crime that Mr.

Filaberto had -pled guilty to?

A. No, sir.
‘MR. FRIEDMAN: Objection, Your
Honor.

THE COURT: Sustained. Mr. Forster,
you’'re a lawyer. - You better be careful What
you ask, questions that are not reaily fbunded.
You know that’s not correct and you know that
doesn’t apply in a situation like this.

MR. FORSTER: Yes, Yqur Honor.

THE COURT: All right, you have --
you took an oath just as I did, sir.

v DIRECT EXAMINATION CONTINUED
BY MR. FORSTER:
Q. Mr. Lozano, do you feel that you were

prejudiced by not knowing about Filaberto’s .

‘charge before you pled guilty?

A. Yes, sir.
Q. And to be clear, would you have gone to
trial on these charges if you had known
beforehand —---

' THE COURT:  You’ve covered that,
pleése.

MR. FORSTER: That’s all the

~
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questions that I have, Your Honor.
THE COURT: Cross—-examine.
MR. FRIEDMAN: Thank you.
CROSS EXAMINATION
BY MR. FRIEDMAN:
Q. Mr. Lozano, you pledrguilty; is that
right?
A. Yes, sir.
Q. Do you remember telling the plea court
that you understood the nature of the charges
and the possible punishments?
A. Yes, sir.

Q. I believe the punishment for armed robbery

is ten to thirty years; is that right?

A. Yes, sir.
Q. You received ten years. Is that right?
A. Yes; sir.

Q. You told the Court that you understood
your Constitutional rights, including your
right to a jury trial. Do you remember fhat?
A. Yes, sir. |

Q. You also told the Court that you were in
fact guilty of these offenses, is that right?
A. Yes, sir.

Q. Do you remember telling the Court that no

33
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one promised. you anything or threatened you

with anything to get you to plead guilty?

A. Yes, sir.

Q. You also told the Court that you were
pleading guilty ofAyour own free, is that
riqht? '

A. Yes, sir.A

Q. You also told the Court that you

understood the terms of the negotiated

sentence?
A. Yes, sir.
Q. Ten years?

A. That’s right.
Q. Did you have a prior record before this
incident? | ‘
A. T had a YOA that I did in 2003 and was
release ‘04. I was released 2004.
Q. Did you discuss your prior record with
your atterney before the plea?
A. Yes, sir.

MR. FRIEDMAN: I have nothing
further.

THE COURT:  Redirect.

MR. FORSTER: No, Your Honor.

THE COURT: . Just to be sure that

13
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understand, Mr. Lozéno, beéaﬁéé wé“héd'tﬁié‘
conversation -- you understand and you answered
that you understood that, and I’ve read your
plea, the transcript of your plea before Judge
Hughston. You uhderstand that the minimum
sentence that Judge Hughston could impose was

ten years?

APPLICANT: Yes, sir.

THE COURT: That he didn’t have an
option?

APPLICANT: Yes, sir.

THE COURT: Okay. And you

understood that it was a negotiated sentence?

APPLICANT: Yes, sir.

THE COURT: Which means that you
participated in thé sentencing through your
lawyer, is that correct?

APPLICANT: That’s correct.

THE COURT: Okay. Thank you, sir.

Any additional questions based on the Court’'s

inquiries?
MR. FORSTER: No, Your Honor.
THE COURT: Thank you so much, sir.

You may step down.

(WITNESS STEPS DOWN)

35
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THE COURT: Call your next witness.
MR. FORSTER: That is the only

witness we will call, Your Honor.

THE COURT: Does the State have any
witnesses?
MR. FRIEDMAN: " Yes, sir. The

State would call John Crumrine.
(WITNESS TAKES STAND)

JOHN D. CRUMRINE, being duly sworn to .

-tell the truth, the whole truth and nothing but

the truth, testified, as follows:

DIRECT EXAMINATION
BY MR. FRIEDMAN:
Good morning, Mr. Crumrine.
Good morning.
How long have you been practicing law?
It’s thirty-two years now.
Were you appointed or retained in this
case? | |
A. I was appointed.
Q. Do you remember about how many times you
met with the Applicant prior to the plea?
A. I don’t have an estimate but it was, uh,
more than a handful. And we also talked on the

telephone quite often.
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0. Do you recall if you discussed the
elements of the charges that the State was

required to prove?

A. Yes.
0. Did you discuss potential defenses with
him?

A. We did.
Q. I believe that it was a negotiated

sentence, is that correct?

4. It was, yes} sir.

Q. Did you explain to him what that means?
A. I did.

Q. Did you ever have any discussion with the

Solicitor about pleading to a strong armed
robbery?

A. Yes. We were trying hard to get the same
deal that Filaberto had and, uh, was not
successful in convincing the solicitor.

Q. Do you recall if you discussed the
Applicant’s prior record with him?

A. Right now I can;t recall exactly whether
it was one thing or a combinatioﬁ, but it was
either that David’s record was worse or that he
had two other cases pending. I don’t know how

many Filaberto had or whether it was -- there

37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

- Davis Lozano v State of South Carolina 17
’ Case No. 11-CP-10-0572
Hearing of July 18, 2011 .
Before The Honorable R. Markley Dennis, Jr.

is also a factor that one of the witnesses had

said that they were ninety-nine-point-nine

percent certain that David was one of the

péople who did this. But it was either one or
a combination of thinés in there that, uh, that
the solicitor didn’t feel that he deserved the
same break that Filaberto had.

0. Did you discuss the showup lineup with the
Applicant?

A. Yes, and I agreed with him that it was a
very weak showup lineup.

Q. Did‘you inform the Applicant of the

consequences of the plea?

A.  Yes.
Q. Whose decision was it to~plead guilty?
A. Ultimately it was David’s ‘decision.
MR. FRIEDMAN: I have ﬁothing
further. ’
THE COURT: Cross-examine.

MR. FORSTER: ‘Yes, sir.
. CROSS EXAMINATION
BY MR. FORSTER:
Q. Mr. Crumrine, do you remember if you
talked with David about Filaberto’s plea

sentence, plea deal?



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24
25

39

Davis Lozano v State of South Carolina 18
Case No. 11-CP-10-0572
Hearing of July 18, 2011
Before The Honorable R. Markley Dennis, Jr.

A. Well, I don’t recall specifically

conversation. He testified that we talked
about it just before the plea. It sounds.
right. I can’t remember where or when but I
-- I know that I was aware of the deal and I
was trying to get David the same deal.

MR. FORSTER: Thank you.

THE COURT: Any additional
questions?

MR. FRIEDMAN: Nothing further.

THE COURT: Thank you, you may step
down.

(WITNESS STEPS DOWN)

THE COURT: Any additional
witnesses?

MR. FRIEDMAN: No other witnesses

for the State.

THE COURT: Any reply testimony?
MR. FORSTER: No, Your Honor.
THE COURT: I will be delighted to

hear from you, sir, in closing arguments?

MR. FORSTER: Your Honor, we are
asking this Court to find in favor of David
based oﬁ his involuntary plea. The argument is

that if he had known about Filaberto’s plea
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deal before he pled that that would have

affected whether or not he decided to go

forward with the plea. He didn’t know about

that fully before he pled. If he had known
about it before he pled, he would have gone'
more with ﬁrial on both of these charges. We
believe that'hé was prejudiced by not knowing
it and that it was an error on Mr. Crumrine’s
part to not fully inform about the codefendents
plea deal. _

MR; FRIEDMAN: . Just briefly, Your
Honor, the State would submit that the
Applicant has failed to meet his burden.

Counsel testified that he tried to get a plea

“to strong arm robbery, that the codefendant got

the same déal, but that the solicitor was not
agreeable to that. Whether it was based on the
Applicant’s pending_charges or his prior

record. The record reflects that the plea was
entered freely and voluntarily. He testified
that no one had threatenedAhim or promised him
anything, that he was pleading guilty of his

own free will. That he understood thé terms of
the négotiated sentence. For those reasons we

would ask the Court to deny Mr. Lozano’é
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application.
THE COURT: Response?
MR. FORSTER: No, Your Honor.
THE COURT: I find the record of

this proceeding, including the review of the
transcript of all the testimony, that the
Applicant has failed to meet-his burden of
proof as to either prong.

I understand his frustration. It’s
something that has existed for the entire time
that I practiced law and been involved in the
legal profession, since 1973. 1It’s the
solicitor’s call as to whether or not they want
to offef. There is no “right” to have a plea
to a lesser—-included offense. You can have a
trial and if you put in evidence that could
refute that or raise the issue of a strong-arm
robbery, then you could. But you’d run the
risk, obviously, of facing a sentence of thirty
years. Even consecutive sentences.

Given the testimony of the victim in
the case, who was obviocusly not very satisfied
with the State’s handling of it, -- in fact,
clearly Mr. Crumrine did a superb job in

getting and in obtaining for you a minimum

41
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sentence. I mean, it just -- that didn’t just
happen. That’s something that -- because the
solicitor really generally is very reluctant to

go against what the victims want.

This solicitor made a call and -- I

would suggest that it had to do with Mr.

Crumrine’é involvement, some of the issues that
you mentiqned about identification and
certainly those are motivating factors and I am
not suggesting that. That is a big risk.

You know thaf and he -- this
defendant, I don’t find his testimony to be
credible on that particular issue, that he
would have gone to trial. He'’s very savvy,
he’s been involved in the process before. He
understands how it.works. - For those reaéons

- . . ‘ |
the Court finds that he has failed to meet his

‘burden, and I ask the State to please prepare

the apptopriate Order. I would like to receive
it within thirty days.
Thank you. -

(HEARING CONCLUDED)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA - )
COUNTY OF CHARLESTON ) 2011-CP-10-572
: )
David Lozano, #292460, )
)
Applicant, )
V. ) ‘ORDER OF DISMISSAL
) e
State of South Carolina, ) =
Respondent. § E-
espondent. R

q
1o,
This matter comes before the Court by way of an application for p\-cotmctm

/
_(PCR) filed January 25, 2011. - The Respondent made its Return on Aprﬂ\ 6, (%0,11 A:n

evidentiary hearing into the matter was convened on July 18, 2011 at the Chat{eston '@‘bun{y{'
Ceurthouse. The Applicant was present at the hearing and was represented by T. Scott Forster,l
Esquire. Matthew J. Friedman, Esquire, of the South Carolina Attomey General’s Office
represented the Respondent.

Applicant and plea counsel, John Crumrine, Esquire, testiﬁeel at the PCR hearing. This
Court had before it the guilty plea transcript, the records of the Charleston Cotmty Clerk of
Court the Applicant’s records from the South Carolina Department of Correctlons the PCR
apphcatlon and Respondent’s Return thereto

PROCEDURAL HISTORY

The Applica.nt is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the December 2008 ten:rt of the Charleston County Grand Jury for armed robbery
(2008-GS-10-9357). John Crumrine, Esqtlire, represented the Ap'plicvant; On February 24, 2010,

David Lozano, Jr., 292460 - Orde} of Dismissal - (2011-CP-10-572)
" Pagelof8

'},Z/W%/ /




the Applicant pled guilty as indicted. Pursuant to a negotiated plea agreement, the Honorable
Thomas L. Hughston, Jr. sentenced him to confinement for ten ( 10) years. The Applicant did not

appeal the guilty plea or sentence.

ALLEGATIONS

The Applicant alleges he is being held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel in that counsel
a. Failed to represent Applicant to the best of his ability.
b. Failed to prepare a proper defense.
c. Failed to explain lesser-included offense.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court had the opportunity to review the record in its entirety and hear the testimony
and arguments presented at the PCR hearing. This Court has further had the opportunity to
obsérve each witness who testified at the hearing, and to closely pass upon his or her credibility.
This Court has weighed the testimony accordingly. Set forth below are the relevant findings of
fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

The Applicant testified that he plead guilty to armed robbery and ABHAN and was given
concurrent ten (10) year sentences. The Applicant testified that he and his plea counsel did
discuss the evidence against him and problems with the evidence.

The Applicant testified that he zd two co-defendants; one of them had his charges
dropped and the other was given éten (10) year non-violent sentence to strong arm robbery. The
Applicant testified that he found out about his co-defendant’s sentence the day the Applicant was
* scheduled to plead guilty. The Applicant testified that he discussed his co-defendant’s sentence
with his plea counsel but that he did not understand his co-defendant’s plea deal. The Applicant
testiﬁeci that he would not have pled guilty o a violent offense if he understood his co-

David Lozano, Jr., $292460 - Order of Dismissal — (2011-CP-10-572)
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defendant’s plea deal. The Appﬁcant testified that he v#ould have gone to trial on both charges.
Appli(:ein't‘ testified that, at his pl.ea,. he understood ﬂle charges against him and the
punishment for those charges. The Applicant testified that he received ten (10) years out ofaten
(10) .to thirty (3 0) potential sentence faqge. The Applicant testified that he understood that he
entered into a négotiated plea. The Applicant testifiéd that he had a prior record and he
discussed his record with plea counsel.
Plea counsel testified that he met with the Applicant more than a handful of times and

also talked with the Applicant over the telephone often. Plea counsel testified that he and the .

. Applicant discussed elements of the crime, potential sentences, a negotiated sentence aud the

consequences involved in oné. Plea coﬁnsel festiﬁed that he tri\ed to getv the Applicant the same
plea offer as his co-defendant, but the State would not.make the same Sffeg. Plea counsel
testified that one of the witnesses was 99.9% sﬁre the’Applicant was the principal actor in the
crime so the Solicitor would not offer Applicant the same deal as his co-defendant. He also
testified that he and the Applicant discussed Applicant’s prior record, the evidence against him,
and consequences of his plea agreemént. Plea counsel testified that he discussed the co-
defendant’s plea deal Wmh the Apphcant

Ineﬁ'ec‘m e Assmtance of Counsel

The Applicant alleges that he received'ineffecﬁve assistance of counsel. In a past-
conviction relief action, the applicant has the burden of provmo the allecratlons in the application.
Rule 71.1(e), SCRCP; Buﬂer v. State, 286 SC %1, 334 SE2d 813 (1985). Where ineffective
assistance of counsel is alleged as a ground for relief, the applicant must prove that “counsel’s

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

DavzdLo:ano Jr #292460 — Order of Dismissal — (2011-CP-10- 572)
Page 30f 8.

Ik



relied upon as having produced a just result.” Stn'cklé.nd v. Washington, 466 U.S. 668 (1984);

Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment.  Strickland, 466 U.S. >668. The applicant must overcome this

presumption in order to receive relief. Cherry, 386 S.E.2d 624.

Courts use a two-pronged test to evaluate allegations of ineffective assistance of couasel.
First, the applicant must prove that counsel’s performance was deficient. Under this prong,
attorney performance is meastured by its “reasonableness under professional norms.” 1d. at 625
(citing Strickland. 466 U.S. 668). Second, counsel’s deficient perforﬁlance must have prejudiced
the applicant such that ‘ﬁere is a reasonable probability that, but for counsel’s unprofessional
| errors, the result of the proceeding would have been different” Id. at 625. A reasonable

probability is a probability sufficient to undermine confidence in the outcome of the trial.

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). When there has been a guilty plea, the
applicant must prove that counsel’s representation was below the standard of reasonableness and

that, but for counsel’s unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on gofng to trial. Hill v. Lockhart, 474 U.S. 52, 38-59,
106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).
To be knowing and voluntary, a plea must be entered with a full understanding of the

charges and the consequences of the plea. Bovkin v. Alabama, 395 U.S. 238, 243-44, 89 3. Ct.

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 SE.2d 391, 392 (1991). When
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determining issues relating to guilty pleas, the court will consider the entire record, including the
transcript of the guilty plea, and the evidence presented at the post-'convictioﬁ relief hearing.

Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v Leeke, 282 S.C.

131, 318 S.E.2d 360 (1984)). When a defendant pleads guilty on the advice of counsel, the plea
may only be attacked through a claim of ineffective assistance of counsel. Roscoe v. State, 345
S.C. 16,20,546 S.E.2d 417,419 (2002) (citations omitted).

This Court finds that counsel’s testimony is -gfedible. This Court finds that counsel is a
trial practitioner who has experience in the trial of serious offenses. Counsel conferred with the
Applicant on numerous occasions, both m person and over the telephone. During conferences

with the Applicant, counsel discussed the pending charges, the elemeﬁts of the charges and what

‘the State was required to prove, Applicant’s constitutional rights, Applicant’s version of the

facts, and possible defenses or lack thereof. This Court finds that the record reflects that

Applicant’s plea was entered freely, voluntarily, knowingly, and intelligently.  Applicant

" acknowledged that he understood the possible punishments for armed robbery. (Plea transcript

p- 2,1 3). He told the court that no one had threatened him or promised him anythipg to get him

~ to plead guilty. (Plea transcript p. 4, 1. 24). He admitted that he was, in fact, guilty of this

offense. (Plea transcript p. 4, 1. 22). Applicant told the court that he was pleading guilty of his

own free will. (Plea transcript p. 5, 1. 2). Applicant told the court that plea counsel told him the

‘terms of the negotiated sentence. (Plea transcript p. 5, 1. 24). This Court finds that it was

Applicant’s decision to plead guilty with a full understanding of the consequences of the plea.
Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the

Applicant has failed to meet his burden of proof. This Court finds that Applicant's attorney
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demonstrated the normal degree of skill, knowledge, professional judgment, and representation
that are expected of an attorney who practices criminal law in South Carolina. State v.

Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286 S.C.

441, 334 S.E.2d 813. This Court further finds counsel adequately conferred with the Applicant,
conducted a proper investigation, and was thoroughly competent in his representation. He
obtaineci a favorable sentence for Applica.ﬁt considéring the circumstances and bad facts in this
case. This Court finds counsel’s testimovny credible that he was unable to obtain the same plea
that the Applicant’s co-defendant was given. This Court also finds counsel’s .testimony credible
that he discussed the co-defendant’s piea agreement with the Appiicant, including the lesser-
included offense that was part of that agreement. This Court finds that counsel’s representation
did not fall below an objective standard of reasonableness.

Accordingly, this Court finds the Appliéant has failed to prove the ﬁ:sfc prong of the
Suiékland test, specifically that counsel failed to render reasonably effective assistance under
prevailing p;ofeésional norms. The Applicant failed to present specific and compelling evidence
that counsel committed either errors or omissions in his representation of the Applicant. The
Applicant failed to show that counsel’s performance was deficient. This Court also finds the
Applicant has failed to prove the second prong of M&Ld: specifically that he was prejudiced
by plea counsel’s performance. Applicant’s complaints concerning counsel’s performance are
without merit and are denied and dismissed.

Equal Protection
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The Applicant alleges that his sentence was a denial of equal protection under the law in
violation of the United States Constitution. This Court finds such an allegation is not a valid

\\
PCR argument. Therefore, this allegation is denied.

All Other Allegaﬁons

As to any and a.ll allegations that were raised in tlle appllcation or at the hearing in this
matter and not sﬁeciﬁcally addressed in this Order, this Court finds . the Applicemt failed to
present any evidence regarding such allegations. Accordingly, this Court fmds the Applicant :
waived such allegations and failed to meet his burden of proof regardirlg them.l Therefore, they
are hereby -denied and dismissed. |

CONCLUSION

Based on all the foreoomcr this Court finds and concludes the Applicant has not
established any constltutronal violations or depnvatlons before or durmo hlS guilty plea and
sentenci:ng proceedings. Counsel was not deﬁeient in any manner, nor was the Applicant
prejudiced by counsel’s tepresentation. Therefore, tlxis application for PCR mllst be denied gnd
dmmssed with prejudice. |

This Court adv15es the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate
review. His éﬁenﬁen is also directed ro Rules 203, 206, and 243 of the South Carolina Appellate
Court Rules for the appropriate procedures-to follow after notice of intent to appeal has been
timely served and filed. |

IT IS THEREFORE ORDERED:
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1. That the application for post-conviction relief be denied and
 dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

k.
AND IT IS SO ORDERED this / 7 dayof\’.Ewa’ ,2011.

R. Markley Dennis, Jr. {}
Presiding Judge
9% Judicial Circuit

M /6‘4/% , South Carolina.
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NSW20080704258
WITNESSES

Charleston City Police Department

AGENCY CASE NUMBER
0814017

‘l

ARREST WARRANT NUMBER

K350433

DATE OF ARREST .

July 13, 2008

ACTION o_.wo:»_m )

REY
g

i

Date:

~ VERDICT

pockeT no. 2008GS1009357

The State of South Carolina
County of Charleston

COURT OF GENERAL SESSIONS

December Term 2008

|

THE STATE

VS.

DAVID LOZANO JR

DOB:
wW/M

Indictment for

Armed Robbery

Foreperson of Petit Jury Date:

INDICT
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STATE OF SOUTH CAROLINA ) INDICTMENT
) : i
COUNTY OF CHARLESTON ) |

At a Court of General Sessions, convened on December 8, 2008 the G}and Jurors of Charleston County
present upon their oath: .

o
=
-

Armed Robbery

That on or about July 13, 2008, in Charieston County, South Carolina, ‘at * Island Estates Drive, Charleston,
alone or while acting with others, by use of force, threats or intimidation and while armed with a deadly weapon, to
wit: a pistol, the Defendant, DAVID LOZANO IR, did take and carry away goods and/or monies from the person or
immediate presence of Forrest Tucker and/or Karen Tucker and/or Victoria Tucker and/or Christin Tucker and/or
Kelly Sides with the intent to permanently deprive them of possession thereof, in violation of Section 16-1 1-330(A)

of the South Carolina Code of Laws (1976) as ainended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
- 1

Wiflen (0 e

NATHAN WILLIAMS
ASSISTANT SOLICITOR




