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THE STATE OF SOUTH CAROLINA  


In The Court of Appeals   


  


_______________  


   
APPEAL FROM GREENVILLE COUNTY  


Court of Common Pleas  


  


Charles B. Simmons, Jr., Master-in-Equity 


Civil Action No. 2023-CP-23-05810 


_______________  


       
        Appellate Case No: 2025-000193      


_______________  


 


Castlebrook Homeowner’s Association, Inc.,…………………………..……….,Respondents, 


 


v. 


 


Ardie C. Gary and Primary Residential Mortgage, Inc.,……………………...…., Appellant. 


 


_____________________  


  


REPLY TO RESPONDENT’S PURPORTED RETURN TO THE MOTION  


TO STAY ENFORCEMENT OF JUDGMENT 


_____________________  


  


COMES NOW, Appellant Ardie C. Gary, by and through herself as a pro se litigant, and 


respectfully submits Castlebrook Homeowners Association, Inc. has failed to comply with the 


court's directives by not submitting a required RETURN to the court on or before February 10, 


2025. Specifically, Oriole Properties, LLC, which is not the respondent in this matter, does not 


have standing to file a return or motion in this court on behalf of the named respondent, 


Castlebrook Homeowners Association. As Oriole Properties, LLC is not listed as a respondent and 


does not have standing to act on behalf of Castlebrook.  Castlebrook Homeowners Association has 


failed to respond or submit the required RETURN to the COURT as directed. 
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  Notwithstanding the above, if the court determines that the submission from Oriole 


Properties, LLC is appropriate, the appellate files this reply for consideration. In support of this 


Reply, Appellant states as follows:  


                                                                INTRODUCTION  


  Appellant, an 83-year-old individual, appeal the wrongful foreclosure of her primary 


residence, located at 323 Skipton Street, which was precipitated by Respondent's purported attempt 


to collect unpaid homeowners' association ("HOA") fees in the amount of $2,681.00. Despite the 


property's value being approximately $250,000.00, it was sold at a drastically reduced price of 


approximately $15,000.00.  


  Appellant avers that she had no knowledge of the underlying foreclosure proceedings and 


was not afforded adequate notice. Her first notice of the foreclosure was upon receipt of an eviction 


notice directing her to vacate the premises, which was subsequent to her discovery of a default 


judgment having been entered against her. Appellant respectfully requests that this Court grant a 


stay of enforcement to prevent irreparable harm and to allow her appeal to proceed on its merits. 


Additionally, the lower court failed to address Appellant’s request for a Stay pending 


appellate review in its order issued on February 4, 2025, which ruled on Appellant’s motion for 


reconsideration and/or Stay pending appellate review filed on December 27, 2025. Notably, the 


lower court’s order did not address the Stay or the potential bond requirement under Rule 241, 


SCACR, which is a prerequisite for granting a stay. This omission created an insurmountable 


barrier for Appellant, as she was unable to comply with Rule 241’s bond requirement without a 


ruling from the court on the amount or terms of the bond. By failing to address the Stay or bond, 


the lower court effectively denied Appellant the opportunity to seek a stay, thereby depriving her 


of a meaningful avenue to protect her rights pending appeal. This oversight constitutes 
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a procedural error that undermines the fairness of the proceedings and warrants correction by 


this Court. 


Actual language from Appellant’s Motion for Reconsideration to the Lower Court: 


“III. Stay of Judgment Pending Reconsideration or Appellate Review”  


“Judgment is to be executed no later than January 8, 202; therefore, a "Stay" is 


imperative to prevent irreparable harm to Ms. Gary, who faces the imminent threat 


of ejectment from her property. The South Carolina Court of Appeals underscored 


the critical importance of preserving the status quo while a case is under judicial 


review, particularly in cases involving fundamental rights. The court recognized 


that the equitable remedy of a Stay ensures that parties are not irreparably harmed 


pending the resolution of substantive legal issues on appeal. 


South Carolina courts have consistently granted stays in circumstances where 


property rights are at risk, as ejectment constitutes a permanent and irreparable 


injury to an individual’s fundamental right to possess and enjoy property. The 


imminent threat of ejectment in this case would deprive Ms. Gary of her 


constitutional and statutory protections under South Carolina law, specifically those 


ensuring due process and the protection of property rights under the South Carolina 


Rules of Civil Procedure. “[T]he burden is on [the proponent of the motion] to make 


the motion [to stay] under Rule 62(b), SCRCP”). MidFirst Bank v. Bowen, No. 


2016-001119, 2018 WL 1109664, at *1 (S.C. Ct. App. Feb. 28, 2018). 


Pursuant to Rule 241(c) of the South Carolina Appellate Court Rules (SCACR), a 


Stay is warranted when necessary to prevent substantial harm pending appellate 


review. Additionally, Rule 62 of the South Carolina Rules of Civil Procedure 


explicitly provides the trial court with discretion to stay proceedings to safeguard 


the rights of the parties during post-trial motions, including motions for 


reconsideration under Rule 59(e), SCRCP. These provisions collectively support 


the issuance of a stay in cases where irreparable harm, such as loss of property, is 


imminent and irreversible. 


The granting of a STAY would serve the dual purposes of maintaining the integrity 


of the judicial process and safeguarding the parties’ rights during the pendency of 


post-trial motions and potential appellate review. To deny a stay in this context 


would render any future appeal effectively moot, as Ms. Gary’s ejectment would 


result in irreparable harm that cannot be undone through subsequent legal remedies. 


In light of the foregoing, Ms. Gary respectfully requests this Court to grant an 


Immediate Stay of all proceedings related to ejectment, pending a ruling on her 


motion for reconsideration under Rule 59(e), SCRCP, and, if necessary, pending 


appellate review under Rule 241(a), SCACR; Furthermore, Petitioner/Defendant, 


Brandon J. Nedwards would respectfully join such request pending rulings on said 


motion.” 
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The Respondent’s Return does not substantively address the issues raised in the 


Appellant’s Motion, instead relying on procedural arguments that are contrary to both South 


Carolina law, principles of equity and actions of Appellant. The Appellant respectfully requests 


that the Court grant the stay to prevent irreparable harm and to ensure a just and fair resolution of 


this matter on appeal. 


                                          I. LIKELIHOOD OF SUCCESS ON APPEAL  


  1. Appellant’s appeal raises substantial and meritorious issues of law, including the 


trial court’s failure to properly consider excusable neglect and meritorious defenses in denying her 


motion to set aside the default judgment. The trial court’s decision to deny relief without 


adequately evaluating these factors constitutes a significant misapplication of the law.  


  a. Improper Service and Lack of Notice:  


   2. Appellant was never properly served with the Summons and Complaint. The 


affidavit of service inaccurately identifies an individual who does not resemble Appellant or her 


grandson, Brandon Jermaine Nedwards. This lack of proper service undermines the validity of the 


default judgment and warrants reconsideration under Rule 60(b)(4), SCRCP, which allows for 


relief from void judgments.  


    3.  In Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 381 S.E.2d 499 (1989), 


the South Carolina Supreme Court held that a default judgment must be set aside if the defendant 


was not properly served with process. The Court emphasized that proper service is a fundamental 


requirement for due process, and any judgment entered without proper service is void. Here, 


Appellant was never served, and the affidavit of service is factually inaccurate. Under Wham, the 


default judgment must be set aside.  


 b.  Failure to Properly Evaluate Excusable Neglect and Meritorious Defenses:  
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   4.   The lower court erred by failing to properly evaluate Appellant’s demonstration 


of excusable neglect and the existence of meritorious defenses when denying her motion to set 


aside the default judgment. Under Rule 60(b)(1), SCRCP, a court may relieve a party from a final 


judgment due to "mistake, inadvertence, surprise, or excusable neglect."  


    5.  In Wham v. Shearson Lehman Bros., Inc., the South Carolina Supreme Court 


emphasized that courts must carefully consider whether excusable neglect exists before denying a 


motion to set aside a default judgment. Here, Appellant’s failure to respond to the initial complaint 


was due to a lack of proper service and notice, not an intent to obstruct the judicial process. 


Appellant, an 83-year-old homeowner, relied on inaccurate information and was unaware of the 


legal proceedings until after the default judgment was entered. This constitutes excusable neglect 


under Wham.  


   6.  Furthermore, Appellant has presented meritorious defenses, including improper 


service and the gross inadequacy of the foreclosure sale price. The property, originally purchased 


for $183,000.00 and now valued at $250,000.00, was sold for a mere $15,000.00 due to an alleged 


unpaid HOA fee of $2,681.00. This drastic disparity in value demonstrates that the sale was 


inequitable and unjust.  


c. Denial of Intervention by Brandon Jermaine Nedwards:  


  7. Brandon Jermaine Nedwards, Appellant’s grandson and unlisted co-owner/resident 


of the property, filed a Motion to Intervene in this action, asserting his vested interest in the 


property. Nedwards has been the sole financial provider for the residence for over four years, 


making mortgage and tax payments and residing at the property with Appellant and his six 


children. Despite his significant financial and personal interest in the property, Nedwards was not 


provided notice of the lawsuit until after the default judgment was obtained.  
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     8. Under SCRCP Rule 24(a)(2), a party may intervene in an action when they claim 


an interest relating to the property or transaction that is the subject of the action, and their ability 


to protect that interest may be impaired or impeded without intervention. In Ex Parte Reichlyn, 


310 S.C. 495, 427 S.E.2d 661 (1993), the South Carolina Supreme Court held that intervention is 


appropriate when the intervenor has a direct and substantial interest in the subject matter of the 


litigation.  


    9.  Nedwards’ substantial financial stake in the litigation gives him a direct interest in 


the subject of this action. The lower court’s failure to allow Nedwards to intervene was a 


misapplication of South Carolina law and deprived Appellant of a critical defense.  


                                                      II. IRREPARABLE HARM 


  10. Absent a stay, Appellant and her family will suffer irreparable harm through the 


loss of possession of their primary residence. The enforcement of the Judgment of Eviction, 


scheduled for February 14, 2025, will render any appellate relief moot, as the residence will no 


longer be available to them. The property in question is not only Appellant’s home but also the 


residence of her 83-year-old grandmother’s six “great-great grand-children”. The loss of this 


property would result in severe emotional and financial hardship.  


  11. In Smith v. Smith, 327 S.C. 448, 486 S.E.2d 516 (1997), the South Carolina 


Supreme Court held that the loss of possession of real property is an irreparable injury because it 


cannot be adequately compensated by monetary damages. Similarly, in Doe v. Doe, 370 S.C. 206, 


634 S.E.2d 51 (2006), the Court emphasized that eviction from one’s home is a fundamental 


deprivation that warrants judicial intervention to prevent irreparable harm.  


  12. Appellant respectfully submits that the same principles apply here. If the 







7 
 


enforcement of the judgment is not stayed, Appellant will suffer the same irreparable harm 


recognized in Smith and Doe. 


                                    III. LACK OF PREJUDICE TO OPPOSING PARTIES 


  13. A temporary stay of enforcement will not cause substantial prejudice to 


Respondent, Oriole Properties, LLC. While the stay may delay the execution of the eviction, this 


delay is outweighed by the equitable considerations and Appellant’s right to appellate review. 


Moreover, Respondent’s interests in the property will remain protected during the pendency of the 


appeal.  Additionally, Respondent has not offered any remnants of Prejudice if the Stay is 


Granted in its Return to this Honorable Court. 


  14. In First Union Nat’l Bank v. Soden, 333 S.C. 554, 511 S.E.2d 372 (1998), the South 


Carolina Supreme Court held that a stay of enforcement is appropriate when the moving party 


demonstrates that the balance of equities favors maintaining the status quo. Here, the harm to 


Appellant far outweighs any minimal inconvenience to Respondent, who will suffer no substantive 


prejudice from a temporary stay.  


                                                       IV. PUBLIC INTEREST 


  15. Granting a stay preserves the status quo and ensures fairness by allowing appellate 


review before irreversible harm occurs. The public interest is best served by promoting judicial 


efficiency and preventing the premature enforcement of orders that may ultimately be overturned 


or modified on appeal.  


  16. In Sundown Operating Co. v. Intedge Industries, Inc., 383 S.C. 601, 681 S.E.2d 


885 (2009), the South Carolina Supreme Court emphasized that procedural missteps should not 


result in unjust consequences for innocent parties. The Court held that the public interest is served 


when courts ensure that litigants have a fair opportunity to present their claims and defenses. Here, 
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granting a stay aligns with the public interest by ensuring that Appellant’s rights are fully protected 


through the appellate process.  


                              V. NOT ALL FOUR FACTORS ARE REQUIRED FOR A STAY  


  17. South Carolina courts have recognized that not all four factors (likelihood of 


success on appeal, irreparable harm, balance of equities, and public interest) need to be fully 


satisfied for a stay to be granted. Instead, a strong showing on three out of the four factors may be 


sufficient to justify a stay. Furthermore, Respondent’s Return does not address any of the factors 


related to this Court’s authority to issue a Stay. 


  18. In Hilton v. Braunskill, 481 U.S. 770, 776 (1987), the United States Supreme Court 


articulated the standard for granting a stay pending appeal, emphasizing that courts must consider 


the four factors but that the factors are not rigidly applied. The Court held that a stay may be 


granted even if one factor is not fully satisfied, so long as the other factors strongly favor the 


moving party.  


  19. Similarly, in First Union Nat’l Bank v. Soden, 333 S.C. 554, 511 S.E.2d 372 (1998), 


the South Carolina Supreme Court applied this flexible standard, holding that a stay may be granted 


when the moving party demonstrates a strong likelihood of success on appeal, irreparable harm, 


and a balance of equities favoring the stay, even if the public interest factor is not fully satisfied.  


  20. Here, Appellant has demonstrated a strong likelihood of success on appeal, 


irreparable harm, and a balance of equities favoring a stay. Even if the public interest factor is not 


fully satisfied, the Court should grant the stay based on the overwhelming weight of the other three 


factors.  


                                                                     CONCLUSION 


  For the reasons outlined above, Appellant respectfully requests that this Court grant her 
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Emergency Motion for Stay of Enforcement of Judgment pending the resolution of her appeal. 


Appellant also seeks any additional relief that this Court considers just and appropriate. 


Additionally, it is noted that Respondent has not contested any of the four factors relevant to 


granting a Stay. 


Respectfully submitted 


                     s/Ardie C. Gary 


Ardie C. Gary 


323 Skipton St 


Greenville, SC 29605 


Appellant 
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_______________  


   
APPEAL FROM GREENVILLE COUNTY  


Court of Common Pleas  


  


Charles B. Simmons, Jr., Master-in-Equity 


Civil Action No. 2023-CP-23-05810 


_______________  
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Castlebrook Homeowner’s Association, Inc.,…………………………..……….,Respondents, 


 


v. 


 


Ardie C. Gary and Primary Residential Mortgage, Inc.,……………………...…., Appellant. 


 


_____________________  


   
CERTIFICATE OF SERVICE 


I hereby certify that on February 11, 2025, I served a copy of the forging Reply via listed 


Email and United States Mail, postage prepaid and addressed to: 


 


Babb, Bixler And Dollar  


Attn: Alfred Lyon Bixler 


505 W. Butler Road  


Greenville, SC 29607 


Attorney for Respondent 


Castlebrook Homeowner’s Association, Inc. 


 


Womble Bond Dickinson   


Attn: Jason D. Wyman  


550 S. Main Street, Suite 400 


Greenville, SC 29601 


Attorney for Oriole Properties, LLC 
 


Ardie C. Gary 


323 Skipton St 


Greenville, SC 29605 


Appellant 


 


Primary Residential Mortgage, Inc.  


CT Corporation System 


2 Office Park Ct. Suite 103 


Columbia, SC 29223 


Appellant 
 






