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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Charleston County
Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2024-CP-10-03732

Joe Bryan,
Respondent,
V.
THI of South Carolina at Charleston, LLC
d/b/a Riverside Health and Rehab,
Appellant.

NOTICE OF APPEAL

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis Jr. (SC Bar No. 12084)
James D. Gandy III (sC Bar No. 11925)

T. Ashton Phillips III (SC Bar No. 104227)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400

P.O. Box 993 (29402)

Charleston, South Carolina 29401
(843) 720-5488

Attorneys for Appellant





Other Counsel of Record:

Samuel R. Clawson Jr. (SC Bar No. 76065)
Christy R. Fargnoli (SC Bar No. 77528)

Bert G. Utsey III (SC Bar No. 10093)

Laura K. Wilkes-D’ Amato (SC Bar No. 104294)
CLAWSON FARGNOLI UTSEY, LLC

2 Ambherst Street

Charleston, South Carolina 29403

(843) 970-2700

Attorney for Respondent





Defendant/Appellant, THI of South Carolina at Charleston, LLC d/b/a
Riverside Health and Rehab (“Appellant”), hereby appeals the following orders of
the Honorable Jennifer B. McCoy, Circuit Court Judge:

o Order filed December 13, 2024, denying Defendant’s Motion to
Compel Arbitration; and

o Order filed January 9, 2025, denying Defendant’s Motion to
Alter, Amend, and/or Reconsider Order Denying Defendant’s
Motion to Compel Arbitration.

Copies of the appealed orders are attached hereto and incorporated herein by

reference. Appellant received written notice of entry of the most recent order on
January 9, 2025.

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Russell G. Hines
Stephen L. Brown (SC Bar No. 66468)
D. Jay Davis, Jr. (SC Bar No. 12084)
James D. Gandy III (SC Bar No. 11925)
T. Ashton Phillips III (SC Bar No. 104227)
Russell G. Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
P.O. Box 993 (29402)
Charleston, South Carolina 29401
(843) 720-5488

Attorneys for Appellant

Charleston, South Carolina

February 7, 2025






STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2024-CP-10-03732
JOE BRYAN,
Plaintiff,
ORDER
V.

THI OF SOUTH CAROLINA AT CHARLESTON, LLC
d/b/a RIVERSIDE HEALTH AND REHAB,

Defendant.

— o ~— ~— ~— — — — — — — — — — — — ~— ~—

This matter came before the Court on November 13, 2024 for a hearing on Defendant’s Motion
to Dismiss and Motion to Compel Arbitration. Laura Wilkes-D’Amato appeared on behalf of the Plaintiff.
Russell Hines appeared on behalf of the Defendant. The Court, having reviewed the motions and
memoranda of law, heard oral argument from counsel. For the reasons set forth herein below, the Court
denies Defendant’s Motions.

PROCEDURAL HISTORY

This is a medical malpractice action arising from Plaintiff’s treatment at Defendant’s rehabilitation
facility (hereinafter the “Facility”) following Plaintiff’s hospitalization for a stroke in the summer of 2021.
While Plaintiff was a resident at Defendant’s Facility, he developed a pressure wound that resulted in an
additional hospitalization and further treatment, including a surgical procedure.

Defendant’s staff had Plaintiff’s son, Michael Bryan (hereinafter “Michael”), sign the admission
paperwork upon Plaintiff’s admission to the Facility. This paperwork included a purported Arbitration
Agreement (hereinafter the “Agreement”). Based on the content of the Agreement, Defendant has moved

to stay or dismiss this action and for a court order compelling arbitration on the basis that “Plaintiff
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entered into an Arbitration agreement with the Facility.” This Agreement does not contain Plaintiff’s
signature.

APPLICABLE STANDARD

“Unless the parties otherwise provide, the question of the arbitrability of a claim is an issue for
judicial determination. Determinations of arbitrability are subject to de novo review, but if any evidence
reasonably supports the circuit court's factual findings, this court will not reverse those findings.” Hodge
v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 554 (Ct. App. 2018) (internal citations
omitted).

The party seeking to enforce an agreement to arbitrate has the burden of establishing the
existence of a valid arbitration agreement. See Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 149, 644
S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct. App.
2008).

Arbitration agreements are governed by the Federal Arbitration Act (“FAA”). While there is a
presumption in favor of Arbitration Agreements, this presumption only applies where there is a valid
Arbitration Agreement. 9 U.S.C. § 4 (“The court shall make an order directing the parties to proceed to
arbitration” but only “upon being satisfied that the making of the agreement...is not in issue”); see also
EEOC v. Waffle House, 534 U.S. 279 (2002); Toler’s Cove Homeowners Ass’n, Inc. v. Trident Constr. Co.,
Inc., 355 S.C. 605, 612, 586 S.E. 2d 581 (2003).

“Arbitration is available only when the parties involved contractually agree to arbitrate [....] In
determining whether an agreement to arbitrate exists, the court should apply ‘ordinary state-law
principles that govern the formation of contracts.”” Towles v. United Healthcare Corp., 338 S.C. 29, 37,524
S.E. 2d 839, 844 (Ct. App. 1999). These principles include the axiom that, “in order to have a valid and

enforceable contract, there must be a meeting of the minds between the parties with regard to all
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essential and material terms of the agreement. Player v. Chandler, 299 S.C. 101, 105 382 S.E.2d 891, 893
(1989).

“Whether an arbitration agreement may be enforced against a non-signatory to the agreement is
a matter subject to de novo review by an appellate court.” Wilson v. Willis, 426 S.C. 326, 335, 827 S.E.2d
167, 172 (2019). The South Carolina Court of Appeals has recognized that five theories "aris[ing] out of
common law principles of contract and agency law could provide a basis for binding nonsignatories to
arbitration agreements: 1) incorporation by references; 2) assumption; 3) agency; 4) veil piercing/alter
ego; and 5) estoppel. Malloy v. Thompson, 409 S.C. 557, 561-62, 762 S.E.2d 690, 692 (2014) (internal
guotations omitted).

FINDINGS

1. Plaintiff’s Son Lacked Legal Authority to Sign the Arbitration Agreement.

At the time of his admission to Defendant’s Facility, Plaintiff had just suffered a stroke. According
to Defendant’s own medical records, Plaintiff did not have capacity to make medical decisions or follow
commands, was nonverbal, and was a poor historian due to cognitive/psychiatric impairment.
Defendant’s employees had Plaintiff’s son, Michael, sign all of Plaintiff’s admissions paperwork, despite
Michael’s lack of authority to do so. Because the purported Arbitration Agreement was not signed by
Plaintiff or anyone with legal authority to sign documents on his behalf, it is unenforceable, and Plaintiff
cannot be bound by its terms.

South Carolina Courts have consistently ruled against compelling arbitration in similar cases. See
Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016) (estate of a dementia patient could
not be compelled to arbitrate when patient’s son signed the purported Arbitration Agreement along with
the Admission Agreement to a nursing home); Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755
S.E.2d 450 (2014) (decedent’s sister’s authority to make decisions for his health care under the Adult

Health Care Consent Act extended to the Admission Agreement, but not the separate Arbitration
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Agreement); and Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 550, 813 S.E.2d 292,
295 (Ct. App. 2018) (husband did not have authority to sign Arbitration Agreement on his wife’s behalf
when she was competent and did not represent that he was her agent). Recently, a South Carolina Circuit
Court discussed Coleman, Hodge, and Thompson and concluded as follows:

This precedent clearly stands for the proposition that when a healthcare facility attempts to bind

a patient to an Arbitration Agreement signed by a family member, the facility must make a clear

showing that the family member was a legal agent of the patient. Our Courts have indicated that

without a Power of Attorney, or some other express delegation of authority by the principal, there
is no actual legal authority for an alleged agent to bind the principal to any agreement, or to do
anything beyond making healthcare decisions for an incompetent patient.

Order Regarding Defendants’ Motions to Stay and Motion to Compel Arbitration, Trina Dawkins,
as Personal Representative of the Estate of William Dawkins (2020-CP-42-03593) (affirmed in Dawkins v.
Clinical, 2023 S.C. App. Unpub. LEXIS 462).

It is undisputed that Michael did not hold a Power of Attorney for his father, that he had not been
appointed as Plaintiff’s guardian, and that he did not have any express authority to make healthcare
decisions on his father’s behalf. Michael did not have authority to enter into the Agreement on Plaintiff’s
behalf.

2. The Common Law Principles in Malloy do not Support Binding Plaintiff to the Agreement as a

Non-Signatory.

Having established Michael’s lack of authority to enter into the Agreement on his father’s behalf,
we turn to whether Plaintiff can nonetheless be bound by the Agreement despite his status as a non-
signatory. Because Defendant has failed to satisfy any of the five common law theories listed in Malloy
(409 S.C. 557, 561-62 (2014)), the answer is no. The first theory, incorporation by reference, is inapposite
because there is no indication that any document signed by Plaintiff referred to the purported Arbitration
Agreement. Similarly, Defendant has not set forth any evidence to support an argument for assumption

or veil piercing/alter ego liability.
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To the extent Defendant relies on a purported agency relationship between Plaintiff and Michael,
that argument also fails. There was no express agency between the two at the time of Michael’s signature,
and nothing in South Carolina law supports a presumption of apparent agency between an adult child and
a parent. Cf. Hodge, 422 S.C. 544, 550 (Ct. App. 2018). Even if there were an agency relationship based on
apparent authority to make health care decisions for Plaintiff, an incompetent person, it would not result
in Plaintiff being bound by the Arbitration Agreement. South Carolina case law is clear that authority to
make health care decisions does not extend to the ability to enter into arbitration agreements. “[T]he
authority conveyed by a principal to an agent to handle finances or make health care decisions does not
encompass executing an agreement to resolve legal claims by arbitration, thereby waiving the principal's
right of access to the courts and to a jury trial.” Thompson, 416 S.C. at 45 (Ct. App. 2016).

Finally, Plaintiff is not estopped from bringing his claims. As discussed in Coleman and later in
Hodge, equitable estoppel only applies to Plaintiff in this context if the Arbitration Agreement is merged
with the Admission Agreement. “The general rule is that, in the absence of anything indicating a contrary
intention, where instruments are executed at the same time, by the same parties, for the same purpose,
and in the course of the same transaction, the courts will consider and construe the documents together.
The theory is that the instruments are effectively one instrument or contract.” Coleman v. Mariner Health
Care, Inc., 407 S.C. 346, 355.

However, the courts in both Coleman and Hodge pointed out several relevant factors for
determining merger in the context of admission agreements and purported arbitration agreements, and
those factors weigh heavily against merger in the present case. As in Hodge, the Admission Agreement
and other admission paperwork in this case indicate it is governed by South Carolina law, while the
purported Arbitration Agreement states that it is governed by the FAA. Like in Hodge, Defendant’s
purported Arbitration agreement case also contains a separate reference to the Admission Agreement.

The purported Arbitration Agreement in this case also has its own signature line, and is contained on its
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own page. Based on these factors, the Admissions Agreement, other admission paperwork, and purported
Arbitration Agreement do not merge.

Because there was no merger between the two purported agreements, Plaintiff is not estopped
from asserting that the lack of his signature precludes enforcement of the arbitration agreement. This
same rationale extends to any potential claim of equitable estoppel. See Hodge, 422 S.C. at 563 (noting
that equitable estoppel arguments are also “premised on the[] contention that, under state law, the
admission agreements and the arbitration agreements merged”).

CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss and Motion to Compel Arbitration are

DENIED.

AND IT IS SO ORDERED.

[electronic signature page to follow]
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Charleston Common Pleas

Case Caption: Joe Bryan VS Thi Of South Carolina At Charleson Llc, defendant, et
al
Case Number: 2024CP1003732

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-12-13 10:45:30 page 7 of 7
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2024CP1003732

Joe Bryan Thi Of South Carolina At Charleson Lic et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

Defendant filed a Motion to Alter, Amend, and/or Reconsider with this Court on December 23rd, 2024. “The purpose of Rule 59(e),
SCRCP, to alter or amend the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on
the merits.” Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780
(2004). This court hereby DENIES Defendant's motion without the necessity of a hearing and decided on the record and briefs.
Rule 59(f), SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-02, 444 S.E.2d 534, 536 (Ct. App. 1994).

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/09/2025 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Joe Bryan VS Thi Of South Carolina At Charleson Llc, defendant, et
al
Case Number: 2024CP1003732

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-01-09 09:27:46 page 3 of 3
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Charleston County
Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2024-CP-10-03732

Joe Bryan,
Respondent,
V.
THI of South Carolina at Charleston, LLC
d/b/a Riverside Health and Rehab,
Appellant.

PROOF OF SERVICE

CLEMENT RIVERS, LLP

Stephen L. Brown (SC Bar No. 66468)

D. Jay Davis Jr. (SC Bar No. 12084)
James D. Gandy III (sc Bar No. 11925)

T. Ashton Phillips III (SC Bar No. 104227)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400

P.O. Box 993 (29402)

Charleston, South Carolina 29401
(843) 720-5488

Attorneys for Appellant





I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellant, hereby
certify that Appellant’s NOTICE OF APPEAL was served on Respondent on
February 7, 2025, by emailing (see attached email) a copy of the same to
Respondent’s counsel of record:

Samuel R. Clawson Jr., Esquire
sam(@cfulaw.com
Christy R. Fargnoli, Esquire
christy@cfulaw.com
Bert G. Utsey IlI, Esquire
bert@cfulaw.com
Laura K. Wilkes-D’ Amato, Esquire
laura@cfulaw.com
CLAWSON FARGNOLI UTSEY, LLC

Attorney for Respondent

I also certify that a copy of Appellant’s NOTICE OF APPEAL was today,
February 7, 2025, E-Filed with the lower court (see attached NEF), which also, i.¢.,
in addition to service by email, effected service of the notice today on
Respondent’s counsel of record via the E-Filing System.

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Russell G. Hines
Russell G. Hines (SC Bar No. 72100)

Attorneys for Appellant
Charleston, South Carolina

February 7, 2025
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Charleston County
Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2024-CP-10-03732

Joe Bryan,
Respondent,
V.
THI of South Carolina at Charleston, LLC
d/b/a Riverside Health and Rehab,
Appellant.

NOTICE OF APPEAL
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Stephen L. Brown (SC Bar No. 66468)
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Other Counsel of Record:

Samuel R. Clawson Jr. (SC Bar No. 76065)
Christy R. Fargnoli (SC Bar No. 77528)

Bert G. Utsey III (SC Bar No. 10093)

Laura K. Wilkes-D’ Amato (SC Bar No. 104294)
CLAWSON FARGNOLI UTSEY, LLC

2 Ambherst Street

Charleston, South Carolina 29403

(843) 970-2700

Attorney for Respondent







Defendant/Appellant, THI of South Carolina at Charleston, LLC d/b/a
Riverside Health and Rehab (“Appellant”), hereby appeals the following orders of
the Honorable Jennifer B. McCoy, Circuit Court Judge:

o Order filed December 13, 2024, denying Defendant’s Motion to
Compel Arbitration; and

o Order filed January 9, 2025, denying Defendant’s Motion to
Alter, Amend, and/or Reconsider Order Denying Defendant’s
Motion to Compel Arbitration.

Copies of the appealed orders are attached hereto and incorporated herein by

reference. Appellant received written notice of entry of the most recent order on
January 9, 2025.

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Russell G. Hines
Stephen L. Brown (SC Bar No. 66468)
D. Jay Davis, Jr. (SC Bar No. 12084)
James D. Gandy III (SC Bar No. 11925)
T. Ashton Phillips III (SC Bar No. 104227)
Russell G. Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
P.O. Box 993 (29402)
Charleston, South Carolina 29401
(843) 720-5488

Attorneys for Appellant

Charleston, South Carolina

February 7, 2025









STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2024-CP-10-03732
JOE BRYAN,
Plaintiff,
ORDER
V.

THI OF SOUTH CAROLINA AT CHARLESTON, LLC
d/b/a RIVERSIDE HEALTH AND REHAB,

Defendant.

— o ~— ~— ~— — — — — — — — — — — — ~— ~—

This matter came before the Court on November 13, 2024 for a hearing on Defendant’s Motion
to Dismiss and Motion to Compel Arbitration. Laura Wilkes-D’Amato appeared on behalf of the Plaintiff.
Russell Hines appeared on behalf of the Defendant. The Court, having reviewed the motions and
memoranda of law, heard oral argument from counsel. For the reasons set forth herein below, the Court
denies Defendant’s Motions.

PROCEDURAL HISTORY

This is a medical malpractice action arising from Plaintiff’s treatment at Defendant’s rehabilitation
facility (hereinafter the “Facility”) following Plaintiff’s hospitalization for a stroke in the summer of 2021.
While Plaintiff was a resident at Defendant’s Facility, he developed a pressure wound that resulted in an
additional hospitalization and further treatment, including a surgical procedure.

Defendant’s staff had Plaintiff’s son, Michael Bryan (hereinafter “Michael”), sign the admission
paperwork upon Plaintiff’s admission to the Facility. This paperwork included a purported Arbitration
Agreement (hereinafter the “Agreement”). Based on the content of the Agreement, Defendant has moved

to stay or dismiss this action and for a court order compelling arbitration on the basis that “Plaintiff
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entered into an Arbitration agreement with the Facility.” This Agreement does not contain Plaintiff’s
signature.

APPLICABLE STANDARD

“Unless the parties otherwise provide, the question of the arbitrability of a claim is an issue for
judicial determination. Determinations of arbitrability are subject to de novo review, but if any evidence
reasonably supports the circuit court's factual findings, this court will not reverse those findings.” Hodge
v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 554 (Ct. App. 2018) (internal citations
omitted).

The party seeking to enforce an agreement to arbitrate has the burden of establishing the
existence of a valid arbitration agreement. See Aiken v. World Finance Corp. of S.C., 373 S.C. 144, 149, 644
S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct. App.
2008).

Arbitration agreements are governed by the Federal Arbitration Act (“FAA”). While there is a
presumption in favor of Arbitration Agreements, this presumption only applies where there is a valid
Arbitration Agreement. 9 U.S.C. § 4 (“The court shall make an order directing the parties to proceed to
arbitration” but only “upon being satisfied that the making of the agreement...is not in issue”); see also
EEOC v. Waffle House, 534 U.S. 279 (2002); Toler’s Cove Homeowners Ass’n, Inc. v. Trident Constr. Co.,
Inc., 355 S.C. 605, 612, 586 S.E. 2d 581 (2003).

“Arbitration is available only when the parties involved contractually agree to arbitrate [....] In
determining whether an agreement to arbitrate exists, the court should apply ‘ordinary state-law
principles that govern the formation of contracts.”” Towles v. United Healthcare Corp., 338 S.C. 29, 37,524
S.E. 2d 839, 844 (Ct. App. 1999). These principles include the axiom that, “in order to have a valid and

enforceable contract, there must be a meeting of the minds between the parties with regard to all
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essential and material terms of the agreement. Player v. Chandler, 299 S.C. 101, 105 382 S.E.2d 891, 893
(1989).

“Whether an arbitration agreement may be enforced against a non-signatory to the agreement is
a matter subject to de novo review by an appellate court.” Wilson v. Willis, 426 S.C. 326, 335, 827 S.E.2d
167, 172 (2019). The South Carolina Court of Appeals has recognized that five theories "aris[ing] out of
common law principles of contract and agency law could provide a basis for binding nonsignatories to
arbitration agreements: 1) incorporation by references; 2) assumption; 3) agency; 4) veil piercing/alter
ego; and 5) estoppel. Malloy v. Thompson, 409 S.C. 557, 561-62, 762 S.E.2d 690, 692 (2014) (internal
guotations omitted).

FINDINGS

1. Plaintiff’s Son Lacked Legal Authority to Sign the Arbitration Agreement.

At the time of his admission to Defendant’s Facility, Plaintiff had just suffered a stroke. According
to Defendant’s own medical records, Plaintiff did not have capacity to make medical decisions or follow
commands, was nonverbal, and was a poor historian due to cognitive/psychiatric impairment.
Defendant’s employees had Plaintiff’s son, Michael, sign all of Plaintiff’s admissions paperwork, despite
Michael’s lack of authority to do so. Because the purported Arbitration Agreement was not signed by
Plaintiff or anyone with legal authority to sign documents on his behalf, it is unenforceable, and Plaintiff
cannot be bound by its terms.

South Carolina Courts have consistently ruled against compelling arbitration in similar cases. See
Thompson v. Pruitt Corp., 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016) (estate of a dementia patient could
not be compelled to arbitrate when patient’s son signed the purported Arbitration Agreement along with
the Admission Agreement to a nursing home); Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755
S.E.2d 450 (2014) (decedent’s sister’s authority to make decisions for his health care under the Adult

Health Care Consent Act extended to the Admission Agreement, but not the separate Arbitration
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Agreement); and Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 550, 813 S.E.2d 292,
295 (Ct. App. 2018) (husband did not have authority to sign Arbitration Agreement on his wife’s behalf
when she was competent and did not represent that he was her agent). Recently, a South Carolina Circuit
Court discussed Coleman, Hodge, and Thompson and concluded as follows:

This precedent clearly stands for the proposition that when a healthcare facility attempts to bind

a patient to an Arbitration Agreement signed by a family member, the facility must make a clear

showing that the family member was a legal agent of the patient. Our Courts have indicated that

without a Power of Attorney, or some other express delegation of authority by the principal, there
is no actual legal authority for an alleged agent to bind the principal to any agreement, or to do
anything beyond making healthcare decisions for an incompetent patient.

Order Regarding Defendants’ Motions to Stay and Motion to Compel Arbitration, Trina Dawkins,
as Personal Representative of the Estate of William Dawkins (2020-CP-42-03593) (affirmed in Dawkins v.
Clinical, 2023 S.C. App. Unpub. LEXIS 462).

It is undisputed that Michael did not hold a Power of Attorney for his father, that he had not been
appointed as Plaintiff’s guardian, and that he did not have any express authority to make healthcare
decisions on his father’s behalf. Michael did not have authority to enter into the Agreement on Plaintiff’s
behalf.

2. The Common Law Principles in Malloy do not Support Binding Plaintiff to the Agreement as a

Non-Signatory.

Having established Michael’s lack of authority to enter into the Agreement on his father’s behalf,
we turn to whether Plaintiff can nonetheless be bound by the Agreement despite his status as a non-
signatory. Because Defendant has failed to satisfy any of the five common law theories listed in Malloy
(409 S.C. 557, 561-62 (2014)), the answer is no. The first theory, incorporation by reference, is inapposite
because there is no indication that any document signed by Plaintiff referred to the purported Arbitration
Agreement. Similarly, Defendant has not set forth any evidence to support an argument for assumption

or veil piercing/alter ego liability.
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To the extent Defendant relies on a purported agency relationship between Plaintiff and Michael,
that argument also fails. There was no express agency between the two at the time of Michael’s signature,
and nothing in South Carolina law supports a presumption of apparent agency between an adult child and
a parent. Cf. Hodge, 422 S.C. 544, 550 (Ct. App. 2018). Even if there were an agency relationship based on
apparent authority to make health care decisions for Plaintiff, an incompetent person, it would not result
in Plaintiff being bound by the Arbitration Agreement. South Carolina case law is clear that authority to
make health care decisions does not extend to the ability to enter into arbitration agreements. “[T]he
authority conveyed by a principal to an agent to handle finances or make health care decisions does not
encompass executing an agreement to resolve legal claims by arbitration, thereby waiving the principal's
right of access to the courts and to a jury trial.” Thompson, 416 S.C. at 45 (Ct. App. 2016).

Finally, Plaintiff is not estopped from bringing his claims. As discussed in Coleman and later in
Hodge, equitable estoppel only applies to Plaintiff in this context if the Arbitration Agreement is merged
with the Admission Agreement. “The general rule is that, in the absence of anything indicating a contrary
intention, where instruments are executed at the same time, by the same parties, for the same purpose,
and in the course of the same transaction, the courts will consider and construe the documents together.
The theory is that the instruments are effectively one instrument or contract.” Coleman v. Mariner Health
Care, Inc., 407 S.C. 346, 355.

However, the courts in both Coleman and Hodge pointed out several relevant factors for
determining merger in the context of admission agreements and purported arbitration agreements, and
those factors weigh heavily against merger in the present case. As in Hodge, the Admission Agreement
and other admission paperwork in this case indicate it is governed by South Carolina law, while the
purported Arbitration Agreement states that it is governed by the FAA. Like in Hodge, Defendant’s
purported Arbitration agreement case also contains a separate reference to the Admission Agreement.

The purported Arbitration Agreement in this case also has its own signature line, and is contained on its
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own page. Based on these factors, the Admissions Agreement, other admission paperwork, and purported
Arbitration Agreement do not merge.

Because there was no merger between the two purported agreements, Plaintiff is not estopped
from asserting that the lack of his signature precludes enforcement of the arbitration agreement. This
same rationale extends to any potential claim of equitable estoppel. See Hodge, 422 S.C. at 563 (noting
that equitable estoppel arguments are also “premised on the[] contention that, under state law, the
admission agreements and the arbitration agreements merged”).

CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss and Motion to Compel Arbitration are

DENIED.

AND IT IS SO ORDERED.

[electronic signature page to follow]
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Charleston Common Pleas

Case Caption: Joe Bryan VS Thi Of South Carolina At Charleson Llc, defendant, et
al
Case Number: 2024CP1003732

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-12-13 10:45:30 page 7 of 7
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2024CP1003732

Joe Bryan Thi Of South Carolina At Charleson Lic et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

Defendant filed a Motion to Alter, Amend, and/or Reconsider with this Court on December 23rd, 2024. “The purpose of Rule 59(e),
SCRCP, to alter or amend the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on
the merits.” Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780
(2004). This court hereby DENIES Defendant's motion without the necessity of a hearing and decided on the record and briefs.
Rule 59(f), SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-02, 444 S.E.2d 534, 536 (Ct. App. 1994).

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/09/2025 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Joe Bryan VS Thi Of South Carolina At Charleson Llc, defendant, et
al
Case Number: 2024CP1003732

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-01-09 09:27:46 page 3 of 3
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woksckack IMPORTANT NOTICE - READ THIS INFORMATION ok

NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2024CP1003732

Official File Stamp:
Court:

Case Caption:
Document(s) Submitted:

Filed by or on behalf of:

02-07-2025 05:26:39 PM
CIRCUIT COURT
Common Pleas
Charleston
Joe Bryan VS Thi Of South Carolina At Charleson Llc , defendant, et al
Appeal/Notice of Appeal to Court of Appeals
- Exhibit/Filing of Exhibits
- Exhibit/Filing of Exhibits
Russell Grainger Hines

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:

James D. Gandy, III for Thi Of South Carolina At Charleson Lic et al
Donald Jay Davis, Jr. for Thi Of South Carolina At Charleson Lic et al
Ted Ashton Phillips, III for Thi Of South Carolina At Charleson Lic et al
Samuel Richard Clawson, Jr. for Joe Bryan

Christina Rae Fargnoli for Joe Bryan

Laura Kell Wilkes-D'Amato for Joe Bryan

Russell Grainger Hines for Thi Of South Carolina At Charleson Lic et al

The following people have not been served electronically by the Court. Therefore, they must be served by traditional

means:






"ATTORNEY-CLIENT PRIVILEGED; DO NOT FORWARD WITHOUT PERMISSION."
The information contained in this transmission is privileged and confidential. It is intended
only for the use of the individual or entity named above. If the reader of this message is not the
intended recipient, you are hereby notified that any dissemination, distribution or copy of this
communication is strictly prohibited. If you have received this communication in error, please
notify us immediately by telephone or by email to email@ycrlaw.com or by replying to this
message and destroy all copies of this message and all attachments.



