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STATEMENT OF ISSUE ON APPEAL

“The trial court erred by not granting a new trial in light of newly discovered evidence of
a previously undisclosed plea deal between the State and the sole cooperating co-defendant.”

COUNTER-STATEMENT OF ISSUE ON APPEAL

Did the circuit court judge somehow abuse his broad discretion or otherwise err by
declining to grant a new trial based on newly-discovered evidence that purportedly demonstrated
the existence of a secret undisclosed deal between a cooperating witness and the State when: (1)
no credible evidence was presented that actually supported the speculative claim of a secret
undisclosed deal; and (2) the circuit court judge’s factual determination there was, in fact, no
evidence of any undisclosed or implied deals was supported by the evidence and testimony
presented?





STATEMENT OF THE CASE

In June of 2010, Appellant Antwan Demetric McMillan was arrested following an
investigation into a shooting and attempted robbery. Subsequent to his arrest, the Colleton
County Grand Jury indicted McMillan for three counts of attempted armed robbery, three counts
of attempted murder, and one count of possession of a weapon during the commission of a
violent crime. On August 29, 2011, a jury trial was commenced in the Colleton County Court of
General Sessions with the Honorable Perry M. Buckner, circuit court judge, presiding.! At the
conclusion of trial, the jury convicted McMillan of three counts of attempted armed robbery,
three counts of first-degree assault and battery, and one count of possession of a weapon during
the commission of a violent crime.? Following the verdict, the trial judge sentenced McMillan to
an aggregate term of imprisonment of thirty years.> McMillan then timely filed and perfected an
appeal.

On appeal, the Court of Appeals—following briefing and oral argument—aftirmed

McMillan’s convictions through an unpublished decision. State v. McMillan, Op. No. 2013-UP-

317 (S.C. Ct. App. filed July 10, 2013). McMillan then petitioned the Court of Appeals for
rehearing, and the Court of Appeals granted McMillan’s petition, withdrew its previous opinion,

and filed a substituted opinion again affirming McMillan’s convictions. State v. McMillan, Op.

No. 2013-UP-317 (S.C. Ct. App. re-filed Sept. 25, 2013). Following some procedural issues,
McMillan petitioned the Court of Appeals for rehearing for a second time, and the petition was

denied. McMillan then filed a petition for a writ of certiorari in the Supreme Court, and the

! McMillan was jointly tried with a co-defendant, David Jakes. (Trl. Tr. p. 9).
2The jury also convicted Jakes of the same offenses as McMillan. (Trl. Tr. pp. 701-704).

3 Unlike McMillan, Jakes was sentenced to a thirty-five-year aggregate sentence for his
convictions. (Trl. Tr. pp. 720-723).





petition was granted. However, following briefing and oral argument, the Supreme Court

dismissed certiorari as improvidently granted on June 17, 2015. State v. McMillan, Op. No.

2015-MO-035 (S.C. Sup. Ct. filed June 17, 2015). On the same date, remittitur was issued.

Subsequently, on October 16, 2015, McMillan filed a timely application for post-
conviction relief (“PCR”), and, in response, the State filed a return requesting an evidentiary
hearing.* On June 6, 2017, an evidentiary hearing was conducted in the Colleton County Court
of Common Pleas with the Honorable Diane Schafer Goodstein, circuit court judge, presiding.
At the conclusion of the hearing, the PCR judge took the matter under advisement. Thereafter,
through an order filed on May 4, 2018, the PCR judge denied and dismissed McMillan’s
application. McMillan then timely filed a notice of appeal.

After initiating his appeal, McMillan filed a petition for a writ of certiorari with the
Supreme Court, and the Supreme Court transferred the matter to the Court of Appeals.
Subsequently, on January 14, 2021, the Court of Appeals granted the petition.’ Thereafter,

following briefing and oral argument, the Court of Appeals affirmed the PCR judge’s decision as

modified through an unpublished decision. McMillan v. State, Op. No. 2022-UP-259 (S.C. Ct.
App. filed June 8§, 2022). McMillan did not file a petition for rehearing, and remittitur was

issued on June 28, 2022.

4 Although listed under a different spelling of his last name, the records from the PCR
proceedings in McMillan’s case are presently available through the Colleton County Public
Index. Records for Antwan D. McMillian, Colleton County Fourteenth Judicial Circuit Public
Index, https://publicindex.sccourts.org/colleton/publicindex.

> The records from McMillan’s PCR appeal are presently available through the South Carolina
Appellate Court Public Index. Appellate Records for Antwan D. McMillan v. State, South
Carolina Appellate Court Public Index,

https://ctrack.sccourts.org/public/case View.do?cs[ID=67530.
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Meanwhile, while McMillan’s PCR appeal was still ongoing, McMillan submitted a
motion seeking a new trial based on after-discovered evidence, which was filed on December 10,
2021. Between March of 2023 and October of 2023, four separate hearings were conducted
concerning McMillan’s new trial motion with the Honorable Robert J. Bonds, circuit court judge,
presiding. Thereafter, through an order dated February 19, 2024, and filed on March 5, 2024, the

circuit court judge denied McMillan’s motion.® 7 McMillan then timely initiated another appeal.

¢ After the order was signed but before it was filed, McMillan submitted written objections to the
circuit court judge’s order. (Objections to Proposed Order, pp. 1-5).

7 Jakes also filed a similar new trial motion shortly after McMillan did, and the circuit court
judge’s order simultaneously rejected both McMillan’s and Jakes’s motions. (Jakes New Trial
Motion, pp. 1-3; Order Denying New Trial Motion, pp. 1-8).
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STATEMENT OF FACTS

|Summary of McMillan’s Crimes and the Results of the Ensuing Investigati0n|

Shortly before midnight on the night of June 3, 2010, Jesse King, an explosive disposal
specialist in the United States Army, was driving along Interstate 95 in Colleton County with his
wife on the way to a military base in Pensacola, Florida, while his mother-in-law followed
behind them towing a U-Haul trailer with her truck. (Trl. Tr. pp. 133-134; p. 138; pp. 152-153;
pp. 161-163). As they passed through Colleton County, King’s mother-in-law began to
experience mechanical problems with her truck, and they all pulled off at an exit and stopped on
a deserted road next to the highway. (Trl. Tr. pp. 138-139; p. 152; p. 163-164). King then called
a tow truck operator, arranged for him to come to their location, and began transferring the U-
Haul trailer from his mother-in-law’s truck to his own. (Trl. Tr. p. 139; p. 152; p. 163). While
he was crouched down behind his truck connecting the trailer, a light-colored sedan screeched to
a halt at a nearby intersection, and a man with something wrapped around his face jumped out of
the back of the sedan, pointed a large pistol at King’s mother-in-law, and yelled for her to put
“em” up. (Trl. Tr. pp. 140-143; p. 154; pp. 164-166). In response, King sprang up, drew his
own firearm, pointed it at the man, and ordered him to get back into his car and drive away. (Trl.
Tr. p. 142; p. 149; p. 154; p. 165). However, the man turned his gun in King’s direction, so King
shot at the man until the man fell to the ground. (Trl. Tr. p. 142; p. 165). At that moment, the
man’s confederates inside the sedan began yelling, and one of the men fired several shots at King
and the others, striking both of their trucks with bullets. (Trl. Tr. pp. 142-143; p. 156; pp. 172-
173). The man who had been shot by King then dropped his gun and crawled into the sedan, and

the sedan rapidly sped away from the scene. (Trl. Tr. pp. 143-144; pp. 165-166).





Once the would-be robbers were gone, King and the others called 911 to report the
shooting and attempted robbery, and law enforcement officers were quickly dispatched to their
location. (Trl. Tr. pp. 132-133; p. 154; p. 166). Shortly thereafter, Detective Jeff Scott of the
Colleton County Sheriff’s Office arrived at the scene, interviewed the victims, and began
searching for evidence. (Trl. Tr. pp. 357-358). During his search, he located blood stains, a .50-
caliber pistol that had been stolen from a California police department in 2002, and several spent
shell casings fired from both a nine-millimeter pistol and a .357-caliber weapon. (Trl. Tr. pp.
368-370). He then collected that evidence and took swabs of the blood stains, and the evidence
was subsequently submitted to the South Carolina State Law Enforcement Division (“SLED”)
for analysis. (Trl. Tr. pp. 389-390).

Meanwhile, David Jakes was brought to the emergency room at the Colleton Medical
Center suffering from multiple gunshots wounds, and staff members at the hospital promptly
reported his arrival to law enforcement officers. (Trl. Tr. p. 135; pp. 283-288). In response,
Sergeant Jackie Lawson of the Colleton County Sheriff’s Office went to the hospital and spoke
with the individuals who brought Jakes there, including Shaquita Bryant. (Trl. Tr. pp. 470-474).
However, those individuals were all uncooperative and provided Sergeant Lawson with
inconsistent stories about Jakes.® (Trl. Tr. pp. 474-476).

Shortly thereafter, law enforcement officers located the sedan involved in the incident at
Jakes’s grandmother’s home. (Trl. Tr. p. 229; p. 310; p. 339). The officers then secured it, and a

subsequent search of the vehicle led to the discovery and collection of fingerprints, palm prints,

¢ Although initially uncooperative, Bryant later provided more information to an investigator
about how Jakes ended up at the hospital. (Trl. Tr. pp. 276-277). Specifically, she told the
investigator she saw “Chippy,” “Dinky,” and “Rat” together, “Chippy” helped load Jakes into
her vehicle, and she and her friends brought Jakes to the hospital. (Trl. Tr. pp. 271-272; p. 274;
pp. 276-278). Notably, James Davis’s nickname was “Chippy,” Jakes’s nickname was “Dinky,”
and McMillan’s nickname was “Rat.” (Trl. Tr. pp. 201-203; p. 265; p. 271; p. 290).
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bloods stains, nine-millimeter shell casings, gloves, various items of clothing, and an open bottle
of gin.” (Trl. Tr. pp. 310-312; p. 342; p. 347; p. 349; pp. 389-390; p. 406; p. 492). Upon further
investigation, the officers discovered the sedan was registered to someone named David Jenkins
while the vehicle’s license plate was actually associated with a different vehicle registered to
Brenda McMillan, who was the mother of the appellant. (Trl. Tr. p. 421; p. 423; p. 453).

Later that day, James Davis and his family contacted officers with the Colleton County
Sheriff’s Office to discuss Davis’s role in the shooting and attempted robbery. (Trl. Tr. pp. 294-
297). During Davis’s conversation with the officers, he initially denied any involvement in the
crimes, repeatedly insisted he had been at home at the time of the incident, and claimed the only
people he had been with that night were his sister and his “old lady.” (Trl. Tr. p. 297; State’s Ex.
# 1 (Full Interview Recording)). However, after he spoke with his family, Davis offered a
different account about what happened to law enforcement. (Trl. Tr. pp. 233-234; pp. 256-258;
p. 300; State’s Ex. # 1). More specifically, Davis stated he had truly been with “Dinky” and
“Rat” that night, and the three of them were on the way to town in a vehicle being driven by
“Rat” when they saw some people on the side of the road near the interstate.'® (State’s Ex. # 1).
At that point, Davis indicated ‘“Rat” turned the vehicle around, “Dinky” jumped out and yelled
something at the people, shots were fired after that, and “Rat” joined in by firing some shots

from the vehicle. (State’s Ex. # 1). Davis stated “Dinky” then crawled back into the car, the

° Upon analysis, a forensic DNA expert determined the blood found both at the crime scene and
inside the sedan involved in the incident belonged to Jakes. (Ttl. Tr. p. 487; pp. 494-495).
Furthermore, the expert determined Jakes’s DNA, Davis’s DNA, and DNA similar to
McMillan’s were present on several of the items recovered from the sedan. (Trl. Tr. pp. 497-
498; p. 503). Likewise, an expert in latent fingerprint examination conducted testing of the
prints recovered from the sedan and determined many of the prints were left by McMillan and
Davis. (Trl. Tr. pp. 534-540).

10 As previously noted, Jakes’s nickname was “Dinky” and McMillan’s nickname was “Rat.”
(Trl. Tr. pp. 201-203; p. 265; p. 271; p. 290).





three drove away from the area, and some other people ultimately assisted in getting “Dinky” to
the hospital. (State’s Ex. # 1). Beyond that, Davis claimed no one said anything about a
robbery, and he lamented he had simply been in the wrong place at the wrong time. (State’s Ex.
#1).

At the conclusion of that interview, Davis was arrested for numerous charges connected
to the incident, including multiple counts of assault with intent to kill and attempted armed
robbery. (Trl. Tr. p. 300; State’s Ex. # 1). Then, on the following day, McMillan surrendered to
authorities and was arrested for his role in the incident, and Jakes was also placed under arrest.!!
(Trl. Tr. p. 453; p. 573).

A few months later, Davis again met with an investigator and—with his defense counsel
present—provided a written account of the incident. (Trl. Tr. pp. 246-247; pp. 256-258; Defense
Ex. # 2 (Written Statement)). More specifically, in that written statement, Davis recounted:

I James Davis along with David and Antwaun was headed to
Walterboro to hook up with some females. However along the
way we pass by a couple of people broke down on side of the road.
As we pass Antwaun came up with the idea to rob them. Telling
David how easy it would be getting David all pump up. Antwaun
than ask me and David repeatly was we down to hit the lick
(Robbery) I said no and try to tell him how stupid it was, David
answer yeah you know Im down. Antwaun than turn the car
around driving headed toward the people who was having car
trouble. Once he stop the car David than got out approaching the
people who working on the car, pointing a handgun in their
direction telling them to give it up. Than I heard gun shots coming
from the direction of the victims, I got down fearing that I might
get shot in the cross fire. After all the shooting was over Antwaun
told to help David get back in the car. I told him no repeatly
telling him to drive off. But he wouldn’t than he reach under the
seat grab a handgun and began shooting out the passenger side
window. For David safety. David than began to crawl back to the

1 Shortly after McMillan was arrested, officers discovered numerous .50-caliber shell casings on
a parcel of property located directly across the street from McMillan’s home. (Trl. Tr. p. 459;
pp. 464-465; p. 467).





car along with the help from me he made it back into the back
passenger seat.

(Defense Ex. #2 (Written Statement)).

Subsequent to that, McMillan, Jakes, and Davis were indicted for a litany of charges in
connection to the incident. (Trl. Tr. p. 9; p. 241; p. 249; p. 260; Indictments). Ultimately, Jakes
and McMillan jointly proceeded forward to trial on their charges toward the end of August of

2011. (Trl. Tr. p. 1; p. 9).

IRelevant Details from McMillan’s Trial]

As part of the evidence presented during McMillan’s and Jakes’s joint trial, Davis
testified on behalf of the State and recounted the details of the incident for the jury. (Trl. Tr. pp.
205-206). Specifically, he stated he headed to Walterboro, South Carolina, in a gray sedan with
Jakes and McMillan on the night of June 3, 2010. (Trl. Tr. pp. 205-214). As McMillan drove
them towards their destination, Davis indicated they passed three people on the side of the road
who appeared to be having car trouble. (Trl. Tr. pp. 213-215). When they saw those people,
Davis stated McMillan and Jakes decided to rob them. (Trl. Tr. pp. 215-217). Davis testified
they then turned around, drove back towards the stranded motorists, and stopped their vehicle in
a manner that blocked a nearby exit ramp. (Trl. Tr. p. 217). After that, Davis stated Jakes
jumped out, ran towards the people, and demanded they “give it up” at gunpoint. (Trl. Tr. pp.
217-218). Davis testified he then heard gunshots, McMillan began firing at the motorists, and he
helped Jakes—who had been “shot all over”—back into the sedan. (Trl. Tr. pp. 218-223). Once
Jakes was back inside the sedan, Davis indicated they sped back towards their homes despite
Jakes’s requests to be taken to a hospital until they passed a car driven by Bryant. (Trl. Tr. p.

222). At that point, Davis stated they got Bryant to stop and convinced her and her companions





to take Jakes to the hospital.'? (Trl. Tr. pp. 222-228). Davis indicated he and McMillan then
went back to their homes and he remained there until deciding to turn himself in. (Trl. Tr. pp.
229-230; pp. 233-234).

In addition to providing the details of the incident, Davis—as part of his testimony before
the jury—also noted he had been charged with and indicted for the same crimes as McMillan and
Jakes and those charges were still pending at that time. (Trl. Tr. pp. 240-241; p. 249; p. 260).
Furthermore, Davis stated he had previously been offered a deal by the State in connection to his
charges, and he explained the deal was “to drop the charges to accessory before and after the
fact.”!3 (Trl. Tr. p. 241). However, Davis further explained that deal had expired—or “gone
away —Dby that point and he was testifying at that time with no deal in place. (Trl. Tr. p. 241).
Following that, Davis reiterated several more times, including in response to questioning from
Jakes’s counsel, he had had no deal or “any promises whatsoever” from the State at the time he
was testifying during Jakes’s and McMillan’s trial. (Trl. Tr. p. 241; p. 254; p. 260). Beyond
that, Davis readily acknowledged he had initially been untruthful when he first spoke with law
enforcement, but he insisted his later statements and trial testimony were truthful. (Trl. Tr. pp.

232-234; pp. 246-247; pp. 256-258).

2 Later on during her trial testimony, Bryant confirmed she helped get Jakes to the hospital on
the night of the incident after she and her associates stopped in response to a car flashing its
lights at their vehicle. (Trl. Tr. pp. 268-275). She further confirmed she told a law enforcement
officer on the following day she saw McMillan, Davis, and Jakes while referring to them by their
nicknames. (Trl. Tr. pp. 276-277). However, despite what she told the officer, she claimed she
never actually saw McMillan’s face that night. (Trl. Tr. p. 277).

3 On appeal, McMillan now claims “Davis testified at trial that he was offered a deal to stay out
of prison if he cooperated but that deal had expired.” (App. Br. p. 4). However, the trial
transcript does not support that claim. (Trl. Tr. p. 241).
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Ultimately, once all the evidence and testimony—including Davis’s testimony—had been
presented, the trial judge submitted McMillan’s and Jakes’s cases to the jurors.'* (Trl. Tr. p.
689). After just under four hours of deliberations, the jury convicted both McMillan and Jakes of
three counts of attempted armed robbery, three counts of first-degree assault and battery, and one
count of possession of a weapon during the commission of a violent crime. (Trl. Tr. p. 689; pp.

697-698; pp. 701-704).

|Summary of the New Trial Proceedings|

Following an unsuccessful direct appeal and during the course of his ultimately-
unsuccessful appeal of the order denying his PCR application, McMillan—in December of
2021—filed a post-trial motion seeking a new trial pursuant to Rule 29(b) of the South Carolina
Rules of Criminal Procedure. (McMillan New Trial Motion, pp. 1-7). Through that motion,
McMillan alleged a new trial should be granted because Davis purportedly provided false
information during his trial testimony that went “uncorrected by the prosecutor.” (McMillan
New Trial Motion, p. 4). As support for that claim, McMillan asserted Davis had now claimed
in a newly-discovered statement he was promised he would stay out of prison if he told the
investigating officer what he wanted to hear.!> (McMillan New Trial Motion, p. 6). McMillan
further asserted the fact there was no information about Davis’s charges currently on the

Colleton County Public Index “suggest[ed]” the actual deal Davis received was “even better.”

14 Before the cases were submitted to the jury, the parties presented their closing arguments. (Trl.
Tr. pp. 601-645). Notably, as part of Jakes’s, Jakes’s defense counsel argued to the jury Davis
was “working for some kind of deal” by testifying and could not be believed because he “ha[d]
his own agenda.” (Trl Tr. p. 639) (emphasis added).

5 Despite McMillan’s representation in his new trial motion, the typed statement later presented
to support McMillan’s claim did not actually contain any assertions indicating any promises
were made to Davis, including one promising he would stay out of prison. (Defense Ex. # 4
(Newly-Discovered Statement)).
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(McMillan New Trial Motion, p. 6). Based on that, McMillan opined there was a “wink wink™
deal for Davis that had not been disclosed and, resultantly, argued he was entitled to a new trial
based on newly-discovered evidence. (McMillan New Trial Motion, p. 6).

Meanwhile, Jakes filed his own new trial motion around the same time. (Jakes New Trial
Motion, pp. 1-3). Notably, as support for his motion, Jakes simply claimed he had learned
within the “proceeding year” Davis had now purportedly admitted in a new written statement,
which was included with the motion, to lying during his trial testimony. (Jakes New Trial
Motion, p. 2). Specifically, in that new undated, unsworn, and unnotarized typed statement,
Davis purportedly stated:

On June 04, 2010 the police showed up at my house telling my
parents that they had enough evidence to arrested me. I was never
made clear on what the charges were. My parents took me to the
station where I was questioned for hours and about the night of
June 03, 2010, the night my friend David was shot. After hours of
questioning me, this time it was officer Allen Inabinett yelling and
threatening to throw me prison for 40-50 years and charge me with
the murder of my friend David Jakes if he didn’t survive his gun
shot injuries. He told me repeatedly that the only way I would be
able to stay out prison is for me to tell him what he wants to hear.
So I did exactly what the officer told me to do. Expect the truth is
we were drinking heavy that night, I fell asleep while we were
headed to Walterboro to link up with some friends. I woke up after
hearing gunshots and ducked for cover. Still till this day, I have no
knowledge of a robbery ever occurring that night. It was later
bought to my attention when I being questioning by officer Allen
Inabinett and he told me that it was a robbery and that if [ didn’t
say anything either Antwaun or David would place all the blame
on me. Even after repeatedly telling him I didn’t know what
happen which was the truth, he told if I wanted to stay out of
prison [ was to tell him what he wanted to hear. So I did exactly
what the officer told me to do.

(Defense Ex. # 4 (Newly-Discovered Statement)). Based solely on that, Jakes asserted he had

newly-discovered evidence that warranted a grant of a new trial. (Jakes New Trial Motion, p. 3).
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In response to the dual motions, the circuit court judge conducted the first of what ended
up being four separate hearings on the matter. (Mar. Hrg. Tr. 2). However, shortly after that
first hearing commenced, Davis, who had not yet consulted with any counsel on his behalf about
the matter, expressed a desire to have an opportunity speak with his own counsel before being
called to testify. (Mar. Hrg. Tr. pp. 14-15). Despite Davis’s expressed desire, McMillan’s
defense counsel indicated he still wished to go forward with the hearing that day and—while
referencing an anecdote concerning an unrelated case—suggested the circuit court judge could
somehow order the State to grant immunity to Davis. (Mar. Hrg. Tr. pp. 18-19). Ultimately
though, the circuit court judge elected simply to recess the matter to a later date in order to afford
Davis an opportunity to speak with counsel. (Mar. Hrg. Tr. pp. 19-20).

Once Davis had consulted with his own counsel, a second hearing was convened on
McMillan’s and Jakes’s new trial motions. (July Hrg. Tr. p. 3). Toward the outset of that
hearing, McMillan’s defense counsel—after opining Davis must have had a secret deal in place
with the solicitors based on the fact his charges appeared to have subsequently been expunged—
called Davis to the witness stand as his only witness. (July Hrg. Tr. pp. 8-11). During his
testimony, Davis confirmed his signature was on the newly-obtained statement attributed to him
and the typed matter contained within it was on it when he signed it. (July Hrg. Tr. p. 24; p. 53).
Furthermore, Davis indicated he met with solicitors before he testified during trial to go over his
testimony but—consistent with what he testified to during trial—expressly confirmed he was not
told he would receive any favorable treatment or “some sort of consideration” for testifying.

(July Hrg. Tr. pp. 39-40). Likewise, consistent with his trial testimony, Davis expressly affirmed
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there was no deal in place at the time he testified during trial.'® (July Hrg. Tr. p. 44).
Meanwhile, Davis indicated he did not know what ultimately happened to his criminal charges
after trial and asserted he could no longer recollect the specific details of the deal he originally
had that had expired prior to trial. (July Hrg. Tr. p. 27; p. 40). Beyond that, Davis invoked his
privilege against self-incrimination at several points and was permitted not to answer questions
inquiring about: (1) when he “provid[ed]” or signed the new statement; (2) whether the new
statement was true; (3) why he did not invoke his privilege against self-incrimination during
McMillan’s and Jakes’s trial; (4) if he disputed whether he testified during trial he opened the
back door of the vehicle to allow Jakes inside; and (5) whether he had any fear about being
prosecuted at the time of trial. (July Hrg. Tr. p. 23; p. 35; pp. 45-46; pp. 50-51).

At the conclusion of that testimony, McMillan’s defense counsel asked the circuit court
judge to order the solicitor to produce the dispositional documents related to Davis’s charges.
(July Hrg. Tr. p. 55). However, the solicitor noted she was not in possession of those documents
because they appeared to have been expunged and indicated it may require the issuance of a
court order to be able to obtain them under the circumstances involved. (July Hrg. Tr. pp. 55-
56). In response, the trial judge indicated he would issue an order to assist in obtaining them.
(July Hrg. Tr. pp. 57-58). McMillan’s defense counsel then rested without presenting anything
further. (July Hrg. Tr. p. 59).

Following that, the solicitor called Investigator Jeff Scott, who previously worked for
Colleton County Sherift’s Office and was one of the officers who interviewed Davis shortly after
the incident. (July Hrg. Tr. pp. 60-61). During his testimony, Investigator Scott confirmed he

never threatened Davis, never promised Davis anything, and never witnessed anyone promise

16 Despite that testimony from Davis, McMillan now puzzlingly asserts on appeal Davis “invoked
his rights against self-incrimination to the question germane to this appeal.” (App. Br. p. 2).
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Davis dismissal in exchange for his testimony. (July Hrg. Tr. pp. 62-63). He further noted he
categorically did not make plea offers in any case and was not even allowed to do so. (July Hrg.
Tr. p. 65).

In addition to that testimony, the solicitor—without objection—introduced the full
recording of Davis’s law enforcement interview after the incident. (July Hrg. Tr. p. 61).
Notably, consistent with Investigator Scott’s testimony, that recording did not depict Davis ever
being promised anything to get him to talk at any point and, instead, Investigator Scott could be
seen on it repeatedly assuring Davis he could not promise him anything. (State’s Ex. # 1).
Likewise, Investigator Scott could be seen assuring Davis he could not force Davis to do
anything Davis did not want to do. (State’s Ex. # 1). Beyond that, the recording did not appear
to show anyone yelling at Davis or making any inappropriate threats toward him at any time.
(State’s Ex. # 1).

Following the presentation of that evidence and testimony, the parties proceeded to
discuss the merits of McMillan’s and Jakes’s new trial motions. (July Hrg. Tr. pp. 101-141).
During that discussion, the solicitor noted recantations historically had been recognized as being
unreliable in South Carolina and the reliability of the newly-obtained statement attributed to
Davis was even more suspect since it was directly refuted by the contents of the recording of his
interview with law enforcement. (July Hrg. Tr. pp. 120-121). The solicitor further noted no
evidence at all had been presented about any deals for Davis other than the expired one that was
discussed during trial and McMillan was now merely insinuating one existed without providing
any actual evidentiary support for that claim. (July Hrg. Tr. pp. 124-125). Additionally, the
solicitor noted prosecutors in South Carolina had discretion to dismiss a cooperating witness’s

charges and, thus, the mere fact a dismissal occurred would not constitute—and should not be
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viewed as constituting—evidence of any undisclosed or improper deals. (July Hrg. Tr. pp. 127-
128). Furthermore and importantly, the solicitor accurately pointed out Davis testified both
during trial and during the motion hearing he did not have any deals in place at the time he
offered his trial testimony. (July Hrg. Tr. p. 128). Conversely, McMillan’s defense counsel—
while largely focusing on the lack of information about what ultimately happened to Davis’s
charges—argued what had been presented suggested a possibility of an improper “wink, wink
deal” and maintained the circuit court judge should view Davis’s invocation of the privilege
against self-incrimination as adverse evidence against the State. (July Hrg. Tr. p. 104; p. 132).
However, in addition to that, McMillan’s defense counsel candidly conceded a solicitor could
properly dismiss a cooperating witness’s charges after a trial so long as there was no unrevealed
deal in place that led the solicitor to do so. (July Hrg. Tr. p. 132). Meanwhile, Jakes’s defense
counsel focused on the contents of the newly-obtained statement from Davis and argued he
thought “we met the burden” based on it. (July Hrg. Tr. pp. 115-117; p. 141). The circuit court
judge then took the matter under advisement. (July Hrg. Tr. pp. 141-142).

Shortly after that, the circuit court judge issued an order requiring the production of any
dispositional documents and expungement records that existed in connection to Davis’s charges.
(Production Order, pp. 1-2). As a result of that order, an expungement order was produced.
(Destruction Order, pp. 1-2). Notably, that order—which was filed in February of 2012—
ordered the expungement and destruction of all records associated with Davis’s charges
stemming from the incident and indicated Davis’s charges were either dismissed or nol prossed
or Davis was found not guilty on September 20, 2011. (Destruction Order, p. 1).

After that information was produced in response to the order, a third hearing was held on

the matter. (Aug. Hrg. Tr. p. 5). During that hearing, the solicitor noted the parties were now in
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possession of the expungement order and that order confirmed Davis’s charges had been
expunged subsequent to the trial. (Aug. Hrg. Tr. p. 7). The solicitor further noted no evidence
had been presented concerning a deal or anything similar and Davis had directly testified there
was no deal in place at the time he testified. (Aug. Hrg. Tr. p. 7; p. 10; pp. 14-15). However, the
solicitor indicated she wanted the circuit court judge to hear from the solicitors who prosecuted
the case and affirmed both had advised her there was no deal in place with Davis. (Aug. Hrg. Tr.
pp. 9-10). Ultimately though, after McMillan’s defense counsel expressly affirmed he did not
wish to introduce any additional evidence, the circuit court judge indicated he did not need
anything from either of the solicitors from trial because he believed he already had “sufficient
information” to rule on the matter. (Aug. Hrg. Tr. pp. 11-12). McMillan’s defense counsel then
reiterated his earlier claim Davis’s invocation of the privilege against self-incrimination should
be construed as some sort of adverse admission by him and suggested the fact Davis’s charges
were dismissed shortly after the trial was somehow significant to the new trial claim. (Aug. Hrg.
Tr. p. 13; p. 15). Following that, the circuit court judge once again took the matter under
advisement. (Aug. Hrg. Tr. pp. 15-16).

Thereafter, following a fourth and final hearing in which it was determined no further
dispositional records could be obtained, the circuit court judge issued an order denying
McMillan’s and Jakes’s new trial motions. (Oct. Hrg. Tr. pp. 4-7; pp. 9-10; Denial Order, pp. 1-
8). In declining to grant a new trial, the circuit court judge first addressed whether the newly-
obtained statement from Davis constituted newly-discovered evidence warranting a new trial.
(Denial Order, pp. 5-7). Upon considering that statement along with the trial testimony and other
exhibits that had been presented, the circuit court judge ruled the statement was uncredible and

unreliable, particularly due to the facts: (1) its contents were contradicted by the interview
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recording; and (2) Davis was unwilling to repeat the assertions contained within it when placed
under oath. (Denial Order, pp. 5-7). The circuit court judge further found the newly-obtained
statement was not something that would probably change the result of trial due its lack of
credibility and inconsistency with what Davis had previously said during his interview with law
enforcement, through his written statement, and during his trial testimony. (Denial Order, p. 7).
Next, the circuit court judge addressed McMillan’s claim the State had “some type of either
explicit or implied deal with Davis.” (Denial Order, p. 7). Upon considering the matter, the
circuit court judge ruled that claim lacked merit because: (1) Davis testified during trial he had
no deal in place at that time; (2) Davis confirmed that in his testimony during the new trial
hearing; and (3) no evidence had been presented establishing any deal had been made to Davis
other than the expired deal Davis discussed during trial. (Denial Order, p. 8). Furthermore, the
circuit court judge concluded there was “absolutely no evidence of an undisclosed plea deal or
any implied deal” and McMillan’s suggestion to the contrary was premised entirely upon
“unsupported speculation” that was directly refuted by the sworn testimony given. (Denial
Order, p. 8). Accordingly, since the record was “devoid” of any evidentiary support for
McMillan’s uncredible claim of an undisclosed or implied deal between Davis and the State, the
circuit court judge found a new trial was not warranted under the circumstances involved.

(Denial Order, p. 8).
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STANDARD OF REVIEW

In criminal cases, appellate courts sit to review errors of law only. State v. Wilson, 345

S.C. 1,5, 545 S.E.2d 827, 829 (2001). When reviewing a ruling on a motion seeking a new trial
based on after-discovered evidence, an appellate court will not reverse the circuit court judge’s
ruling absent a clear abuse of discretion. State v. Prince, 316 S.C. 57, 63,447 S.E.2d 177, 181
(1993); see State v. Wells, 162 S.C. 509, , 161 S.E. 177, 187 (1931) (“[T]he granting or
refusing of new trials, on the ground of after discovered evidence, is within the discretion of the
trial judge, and this court will not interfere with that discretion, unless it manifestly appears that

there was an erroneous exercise of it.”); see also State v. Corn, 224 S.C. 74, 81, 77 S.E.2d 354,

357 (1953) (“In an appeal from an order denying a motion for a new trial, it is settled by
numerous cases that this Court may not nicely weigh the testimony upon which such a motion is
based; that power rests in the Circuit Court, for it has at hand the instrumentalities with which to
exercise the power, and that Court’s settled judgment ought not to be impeached except for
errors of law, or for an abuse of its discretion.”). “An abuse of discretion occurs when the trial
court’s ruling is based upon an error of law, such as application of the wrong legal principle; or,
when based upon factual conclusions, the ruling is without evidentiary support; or, when the trial
court is vested with discretion, but the ruling reveals no discretion was exercised; or when the
ruling does not fall within the range of permissible decisions applicable in a particular case, such
that it may be deemed arbitrary and capricious.” State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653,

656 (2006).
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ARGUMENT

The circuit court judge did not abuse his broad discretion or otherwise err by
declining to grant a new trial based on newly-discovered evidence that purportedly
demonstrated the existence of a secret undisclosed deal between a cooperating witness and
the State because: (1) no credible evidence was presented that actually supported the
speculative claim of a secret undisclosed deal; and (2) the circuit court judge’s factual
determination there was, in fact, no evidence of any undisclosed or implied deals was
supported by the evidence and testimony presented.

McMillan contends the circuit court judge reversibly erred by not granting his motion
seeking a new trial based on newly-discovered evidence. As support for that contention,
McMillan raises a wide variety of arguments, !” but, at its core, his appellate claim appears to be
a new trial should have been granted in his case because he purportedly proved the State failed to
disclose it had a secret undisclosed deal in place with Davis, who testified against McMillan and
Jakes during their joint trial, at the time Davis presented his trial testimony. To the contrary and
just as the circuit court judge wisely concluded after evaluating all the testimony and evidence
presented, McMillan neither met his burden of establishing all that was necessary in order to
obtain a new trial based on newly-discovered evidence nor presented any actual evidence of an
undisclosed or implied plea deal between the State and Davis. Therefore, the circuit court judge

did not abuse his broad discretion or otherwise err by denying McMillan’s new trial motion, and

there are no valid grounds upon which either the circuit court judge’s ruling or the factual

7 Amongst the supporting arguments raised, McMillan now maintains on appeal the circuit judge
committed error by: (1) applying the long-standing test—and its accompanying five factors—
that must be met in South Carolina in order for a movant to obtain a new trial based on after-
discovered evidence; (2) finding the recantation evidence presented to him was not credible
instead of addressing the claim a due process violation had occurred based on the purported
failure of the solicitor to correct false testimony during trial; (3) failing to require a witness who
invoked the privilege against self-incrimination to answer questions about the truthfulness of his
trial testimony; and (4) failing to draw an adverse inverse from that witness’s invocation of his
constitutional rights. (App. Br. pp. 6-12).
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determinations upon which that ruling was based could be disturbed on appeal. The circuit court
judge’s ruling and McMillan’s convictions should be affirmed.
Newly-discovered or after-discovered evidence is “evidence of facts existing at time of

trial of which [the] aggrieved party was excusably ignorant.” State v. Haulcomb, 260 S.C. 260,

270, 195 S.E.2d 601, 606 (1973). To obtain a new trial based on after-discovered evidence, a
party must demonstrate the evidence: (1) would probably change the result of the proceedings if
a new trial is granted; (2) was discovered after the trial ended; (3) could not have been

discovered prior to trial; (4) was material to the issue of guilt or innocence; and (5) was not

merely cumulative or impeaching.'® State v. Taylor, 333 S.C. 159, 176, 508 S.E.2d 870, 879

# Now, on appeal, McMillan contends—while relying on our Supreme Court’s earlier decision in
State v. Prince, 316 S.C. 57, 447 S.E.2d 177 (1993 )—the circuit court judge reversibly erred by
applying South Carolina’s well-established five-factor test when analyzing the newly-discovered
evidence claim presented to him. (App. Br. p. 7; p. 9). Based on his reading of Prince,
McMillan maintains the five factors were and are actually “only required to be prima facially
shown” in order for a new trial to be granted. (App. Br. p. 7) (emphasis added). Respectfully,
McMillan’s argument in that regard is incorrect and based on a misunderstanding of the Prince
decision. Demonstrating that fact, our Supreme Court long ago explained a movant is “only”
entitled to the grant of a new trial based on newly-discovered evidence if he can establish all of
our state’s five well-established factors. State v. Caskey, 273 S.C. 325, 329, 256 S.E.2d 737,
738-739 (1979) (emphasis added); see State v. Pierce, 263 S.C. 23, 32, 207 S.E.2d 414, 419
(1974) (“State v. Wells, 249 S.C. 249, 153 S.E.2d 904 (1967), sets forth the well established
requirements as to what the movant must show in order to obtain a new trial based upon after-
discovered evidence.” (emphasis added)). Meanwhile, our Supreme Court in no way altered that
analysis through its decision in Prince. Instead, in Prince, our Supreme Court was confronted
with a request from Prince—an appellant—to suspend his appeal and grant him “leave to move
before the circuit court for a new trial based on after-discovered evidence.” Prince, 316 S.C. at
69, 447 S.E.2d at 187; see Rule 29(b), SCRCrimP (“A motion for a new trial based on after-
discovered evidence may not be made while the case is on appeal unless the appellate court,
upon motion, has suspended the appeal and granted leave to make the motion.”). Significantly,
in denying Prince’s request to suspend the appeal, the Supreme Court instructed “an appellant
must make a prima facie showing” of the newly-discovered evidence factors to it before it would
grant leave for the appellant to seek a new trial at the circuit court level, which was a
requirement it imposed because an appellant who cannot even make a prima facie showing to an
appellate court obviously would not be able to meet the heavier burden of proving his claim to
the circuit court as necessary for a new trial to be granted. Prince, 316 S.C. at 69, 447 S.E.2d at
187. Thus, the decision in Prince in no way altered South Carolina’s well-established test
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(1998). When deciding whether to grant a new trial based on newly-discovered evidence, the
circuit court judge is tasked with weighing the evidence and determining whether a new trial is
warranted under the circumstances presented. State v. Harris, 391 S.C. 539, 545, 706 S.E.2d
526, 529 (Ct. App. 2011). Importantly though, the granting of a new trial based on
newly-discovered evidence is disfavored in South Carolina, and, thus, a party seeking a new trial
on such a basis must satisfy a seavy burden in order to be entitled to one. State v. Needs, 333
S.C. 134, 158, 508 S.E.2d 857, 869 (1998); see State v. Irvin, 270 S.C. 539, 545, 243 S.E.2d 195,
197-198 (1978) (“The granting of a new trial because of after-discovered is not favored, and this
Court will sustain the lower court’s denial of such a motion unless there appears an abuse of

discretion.”); see also United States v. Wilson, 624 F.3d 641, 660 (4th Cir. 2010) (explaining

new trials based on newly-discovered evidence should only be granted sparingly and in the rare
circumstance the evidence weighs heavily against the jury’s verdict).

In the case sub judice, the circuit court judge was confronted with a newly-discovered
evidence claim alleging the existence of some sort of secret undisclosed deal between Davis and
the State. In response to that claim, a hearing was conducted on the matter, and evidence and
testimony was presented. Amongst the evidence presented, Davis personally testified and—
consistent with his earlier sworn trial testimony—again confirmed under oath he had no deal of
any kind with the prosecution when he testified as a witness during McMillan’s and Jakes’s

trial.!” Significantly, the circuit court judge credited Davis’s testimony in that regard and made a

applicable to newly-discovered evidence claims, and the circuit court judge did not commit any
error by adhering to our state’s well-established test in McMillan’s case.

18 Specifically, when asked if he was “ever told that [he] would get some sort of consideration or
favorable treatment by testifying,” Davis responded: “No, sir.” (July Hrg. Tr. p. 40). Likewise,
when asked if he was still “testifying that there was absolutely no deal at the time [he] testified”
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factual determination it refuted McMillan’s claim of a secret undisclosed deal, which the circuit
court judge deemed to be speculative, uncredible, and unsupported. Upon finding the existence
of a secret undisclosed deal had not been established, the circuit court judge then logically and
correctly rejected McMillan’s new trial motion since it was based on the existence of something
McMillan failed to prove actually existed.

Critically, determining the credibility of the evidence presented during the new trial
hearing was something falling exclusively within the circuit court judge’s “gatekeeping role,”
and the circuit court judge found no secret undisclosed deal had been established based on the

evidence and testimony presented to him in McMillan’s case. State v. Mercer, 381 S.C. 149,

166, 672 S.E.2d 556, 565 (2009); see State v. Mayfield, 235 S.C. 11, 34-35, 109 S.E.2d 716, 729

(1959) (“The credibility of newly-discovered evidence offered in support of a motion for new
trial is a matter for determination by the circuit judge to whom it is offered. In him, not [the
appellate] court, resides the power to weigh such evidence; and his judgment thereabout will not
be disturbed except for error of law or abuse of discretion.”). And, in light of Davis’s testimony

from both trial and the hearing on the new trial motion, that credibility-based factual

determination unquestionably had evidentiary support. Cf. State v. Wright, 269 S.C. 414, 421,
237 S.E.2d 764, 768 (1977) (“The trial judge has the power to weigh the credibility of newly
discovered evidence offered in support of a motion for a new trial. We feel that the conclusion
reached by Judge Singletary is amply supported by the evidence and there was no abuse of
discretion.”). Under such circumstances, the circuit court judge did not abuse his discretion or
otherwise err by declining to grant a new trial, and there are no legitimate grounds upon which

the circuit court judge’s sound ruling could be disturbed on appeal when faithfully adhering to

during trial and “[n]o one promised [him] anything,” Davis responded: “That’s correct.” (July
Hrg. Tr. p. 44).
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the applicable standard of review. See State v. Dean, 427 S.C. 92, 106, 328 S.E.2d 243, 251 (Ct.
App. 2019) (explaining an appellate court reviewing a circuit court judge’s new trial ruling is
confined by an extremely-narrow abuse-of-discretion standard of review and finding no error on
the part of the trial judge because “there is evidence to support the trial court’s decision™); cf.
Mercer, 381 S.C. at 169-170, 672 S.E.2d at 567 (“We respectfully decline Mercer’s invitation to
engage in de novo fact finding. We further reject the suggestion to ignore the trial court’s
gatekeeping role in post-trial after-discovered evidence motions.”).

In arguing to the contrary on appeal, McMillan maintains—while outright ignoring
Davis’s direct testimony from the new trial hearing indicating there was no deal—the newly-
obtained unsworn statement from Davis purportedly “revealed the otherwise undisclosed deal.”
(App. Br. p. 9). There are multiple problems with McMillan’s argument in that regard. First, the
circuit court judge ruled the newly-obtained statement McMillan and Jakes sought to attribute to
Davis was not credible under the circumstances involved, including due to its inherently-suspect

nature as an alleged recantation. See State v. Whitener, 228 S.C. 244, 261, 89 S.E.2d 701, 709

(1955) (“Recantation of testimony ordinarily is unreliable and should be subjected to the closest

scrutiny when offered as ground for a new trial.”); see also State v. Porter, 269 S.C. 618, 621,

239 S.E.2d 641, 643 (1977) (“The credibility of newly-discovered evidence offered in support of
a motion for a new trial is a matter for determination by the circuit judge to whom it is offered.
In him, not this court, resides the power to weigh such evidence; and his judgment will not be
disturbed except for error of law or abuse of discretion.” (citation and internal quotations
omitted)). Second, the newly-obtained statement did not actually contain any statements
concerning any secret undisclosed deals between Davis and the State. Instead, it merely

contained a suspect account of Davis’s interview with law enforcement that was refuted by the
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actual recording of that interview, a claim he did not truly know anything about a robbery
occurring that was contradicted by his trial testimony, and inaccurate assertions he was told
repeatedly during his interview with law enforcement “the only way [he] would be able to stay
out prison [wa]s for [him] to tell [the investigator] what he want[ed] to hear,” which in no way
constituted a promise or deal in exchange for his cooperation during trial. (Defense Ex. # 4).
Thus, the newly-obtained statement did not—just as the circuit court judge recognized—
constitute evidence supporting McMillan’s claim of a secret undisclosed deal between Davis and
the State, and the circuit court judge committed no conceivable error by failing to find a secret

deal existed based on the contents of that unreliable newly-obtained evidence. See, e.g., Morris

v. Jensen, 309 S.C. 153, 157,420 S.E.2d 710, 712 (Ct. App. 1992) (instructing an unsworn
affidavit is not evidence).

Next, McMillan maintains the existence of a secret “wink wink’ deal was
circumstantially established because: (1) Davis’s charges were dismissed not long after
McMillan’s and Jakes’s trial had ended; and (2) the outcome Davis received—dismissal of all
charges—was better than the offer Davis received prior to trial. Once again though, there are
multiple problems with McMillan’s argument in that regard. First, the fact Davis’s charges were
ultimately dismissed a few weeks after the trial ended did not constitute proof of the existence of
a secret deal, particularly since that period of time afforded “ample opportunity” for the
solicitors—who, by virtue of the trial, knew with certainty what kind of evidentiary presentation
they were capable of making to a jury—to engage in post-trial negotiations with Davis and his
counsel and decide upon what they viewed as the proper resolution of the charges in light of the
assistance that had been provided. Cf. State v. Cain, 297 S.C. 497, 503, 377 S.E.2d 556, 559

(1988) (“The record here contains only a passing reference to a pre-trial statement by the
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solicitor that he would assist, if possible, in keeping Threatte from being incarcerated in the same
institution as appellant. There is no evidence giving rise to an inference that an undisclosed
immunity grant or plea bargain existed, or that Threatte perjured himself in testifying he had
been promised nothing. The five (5) day period between appellant’s sentencing and Threatte’s
plea hearing afforded ample opportunity for the solicitor and Threatte’s counsel to negotiate the
plea agreement.” (emphasis added)). Second, the fact the State ended up dismissing Davis’s
charges in total in no way constituted evidence of a secret undisclosed deal since a solicitor
unquestionably has the discretion to reward a cooperating witness with favorable treatment,
including dismissal, based on cooperation provided so long as the solicitor does not do so
pursuant to an undisclosed agreement reached prior to the witness testifying.?’ See United States
v. Molina, 75 F.3d 600, 602 (10th Cir. 1996) (“The mere fact that the witnesses were
subsequently allowed to plead on favorable terms is not evidence that the plea agreements were
secretly reached prior to the witnesses’ testimony and improperly withheld from the defense.”).
And, as far as Davis’s case was concerned, the decision to dismiss his charges was entirely
reasonable under the circumstances involved since the testimony he provided at trial could have
supported a conclusion he was merely present when McMillan and Jakes perpetrated the criminal

acts that gave rise to all their charges.?! See State v. Johnson, 291 S.C. 127, 129, 352 S.E.2d

480, 482 (1987) (“Mere presence at the scene of a crime is insufficient to convict one as a
principal on the theory of aiding and abetting.”); cf. Cain, 297 S.C. at 503, 377 S.E.2d at 559

(“The solicitor’s decision to accept Threatte’s guilty plea to only count of murder and to

20 As previously noted, McMillan’s defense counsel conceded as much to the circuit court judge
during the new trial hearing. (July Hrg. Tr. p. 132).

2t Indeed, during trial, McMillan’s defense counsel elicited testimony from Davis indicating he
did not personally do anything wrong if his version of events was truthful. (Trl. Tr. p. 243).
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withdraw the penalty notice were logical in light of the physical evidence and testimony
presented in appellant’s trial.””). Therefore, neither the timing of nor manner of the resolution of
Davis’s charges constituted legitimate proof of the existence of a secret undisclosed deal, and the
circuit court judge committed no conceivable error by choosing not to infer such a deal existed

from those circumstances. Cf. Shabazz v. Artuz, 336 F.3d 154, 162 (2d Cir. 2003) (“[T]he issue

is not whether Boone eventually received favorable treatment because she testified at petitioner’s
trial. The relevant inquiry is whether the District Attorney’s Office made an undisclosed
promise of additional leniency in exchange for Boone’s cooperation. Contrary to petitioner’s
argument, the mere fact that Ulrich acceded to the sentencing court’s request does not provide

sufficient evidence of any such promise.”); Williams v. Coyle, 260 F.3d 684, 707 (6th Cir. 2001)

(affirming a district court judge’s determination the evidence did not establish the prosecution
had a deal in place with witnesses prior to those witnesses testifying and instructing “[t]he mere
fact that Anderson and Brook’s sentences were later altered is not evidence that a deal existed

prior to their testimony at trial”); State v. Meyers, 748 So. 2d 554, 562 (La. Ct. App. 1999)

(rejecting as meritless the contention the fact the pending charges of Williams, a cooperating
witness, were reduced a few weeks after he testified for the prosecution during Meyers’s trial
constituted proof the witness was testifying pursuant to a deal reached with prosecution and
finding “the record is devoid of evidence as to the existence of a deal between Williams and the
State”).

Finally, McMillan maintains the fact Davis invoked the privilege against self-
incrimination “when asked about the truthfulness of his trial testimony about the deal” supported
an inference such testimony was false and, therefore, the circuit court judge purportedly erred by

failing to draw any adverse inferences from Davis’s exercise of a fundamental right. (App. Br. p.
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10). Yet again, there are multiple problems with McMillan’s claim in that regard. Initially, as
previously explained, Davis did not invoke the privilege against self-incrimination when asked
about whether there were any deals in place when he testified during trial. Instead, Davis
responded to questioning and expressly confirmed through sworn testimony: (1) he was not told
he would get any consideration or favorable treatment by testifying; (2) he testified during trial
he had no deal in place at that time; and (3) that trial testimony about there being no deal was
correct. (July Hrg. Tr. p. 40; p. 44). Thus, contrary to McMillan’s current claim, Davis did
indeed respond to questioning related to the existence of a deal and confirmed through his
answers to that questioning no deal was in place at the time he testified. Beyond that, while
Davis did invoke his privilege against self-incrimination to a few other questions posed to him,

his act of exercising one of his basic rights would not have properly supported the drawing of

any adverse inferences. See United States v. Najjar, 300 F.3d 466, 475 (4th Cir. 2002) (“[A] co-
defendant’s failure to testify cannot be used to draw an inference of innocence on behalf of the

complaining defendant.”); United States v. Castillo, 615 F.2d 878, 884 (9th Cir. 1980) (“A

refusal to answer based upon the fifth amendment is not a permissible basis for inferring how the
witness would have answered, absent the privilege.”). That is true because an invocation of the
privilege against self-incrimination is generally recognized as being inherently ambiguous and
unreliable based on the fact the privilege can be invoked by both guilty and innocent individuals

alike for many different reasons.?> See Ohio v. Reiner, 532 U.S. 17, 18 (2001) (instructing “a

22 The circumstances involved in McMillan’s case demonstrate the inherent flaws with
attempting to draw any reliable inferences from a witness’s ambiguous act of invoking the
privilege against self-incrimination. As an illustration of that, consider the following purely-
hypothetical scenario. Assume Davis’s unsworn newly-obtained statement contained more than
it actually contained and included an unambiguous admission from Davis asserting he falsely
testified during McMillan’s and Jakes’s trial when he said he had no deal with the State. Now,
assume Davis testified under oath during the new trial hearing, was directly asked if the newly-
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witness who denies all culpability” can still validly invoke the privilege against self-

incrimination since it “protects the innocent as well as the guilty”); Grunewald v. United States,

353 U.S. 391, 421 (1957) (instructing one of the basic functions of the Fifth Amendment’s
privilege against self-incrimination is to protect innocent people who potentially could be

incriminated by ambiguous circumstances); see also Minnesota v. Murphy, 465 U.S. 420, 426

(1984) (“[T]his prohibition not only permits a person to refuse to testify against himself at a
criminal trial in which he is a defendant, but also privileges him not to answer official questions
put to him in any other proceeding, civil or criminal, formal or informal, where the answers
might incriminate him in future criminal proceedings.” (emphasis added and citation and internal

quotations omitted)); Kastigar v. United States, 406 U.S. 441, 445 (1972) (explaining courts have

obtained statement was truthful, and—after having had an opportunity to consult with counsel of
his own—invoked the privilege against self-incrimination to that question. Theoretically, one
possible inference that could be drawn from such an invocation is the assertion in the newly-
obtained statement was true and Davis did not want to admit under oath he had perjured himself
during trial because such an admission could—and likely would—Iead to him being prosecuted
for perjury at the very least and maybe even prosecuted for conspiracy based on his involvement
in a secret agreement to willfully present false testimony in a trial. Importantly though, that is
not the only inference that could be drawn from that invocation. Another inference that could
theoretically be drawn is the assertion in the newly-obtained statement was false and Davis did
not want to repeat it under oath because, after consulting with his own counsel, he discovered
repeating that assertion could expose him to a perjury charge one way or the other and could
potentially even lead to a conspiracy charge if the false assertion was originally made as part of
an agreement he reached with others to present false testimony in court to aid his convicted
friends with their attempts to obtain release from prison. And, significantly, while neither of
those inferences are remotely likely to be accurate, they are not even close to being the only ones
that can be drawn from that purely-hypothetical scenario. That fact is exactly why courts
generally recognize reliable inferences simply cannot be drawn from a witness’s invocation of
the privilege against self-incrimination in a criminal case and, thus, do not permit them. Cf.
United States v. Lacouture, 495 F.2d 1237, 1240 (5th Cir. 1974) (“One basic reason supporting
this rule—that reliable inferences from such conduct by a wittness do not ordinarily follow—is
exemplified by our case. The two most likely inferences to be drawn from Mrs. Coleman’s
claim of privilege are that she was involved in the importation scheme along with defendant
Lacouture, or that she alone was guilty and Lacouture was an innocent dupe. One favors the
defense, the other the prosecution; and one is as likely as the other. Others are conceivable but
unlikely and irrelevant, such as that the witness was engaged in some unrelated criminal activity
at the time which she wished to conceal.”).
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historically “been zealous to safeguard the values which underlie the privilege” against self-
incrimination). Therefore, to the extent the circuit court judge declined to draw any adverse
factual inferences from Davis’s exercise of a fundamental right, the circuit court judge
committed no conceivable error by declining to do so0.?® See State v. Thrift, 312 S.C. 282, 296,
440 S.E.2d 341, 349 (1994) (explaining the privilege against self-incrimination is “not a mere
technical rule” but, instead, is a “fundamental right of every citizen in our free society”); see also

United States v. Lacouture, 495 F.2d 1237, 1240 (5th Cir. 1974) (explaining “reliable inferences

from [the invocation of the privilege against self-incrimination] by a witness do not ordinarily
follow” and instructing “[n]either side” has the right to benefit from having any inferences drawn
from “matter of such dubious probative value and high potential for prejudice’); Butler v. State,

702 So. 2d 125, 130 (Miss. 1997) (confirming “inferences may not be drawn from the claim of

2 As part of his claim related to Davis’s invocation of the privilege against self-incrimination,
McMillan argues this Court should remand the matter to the circuit court to “obtain” Davis’s
testimony by granting him “some type of judicial immunity.” (App. Br. pp. 11-12). As with the
rest of his arguments, there are multiple problems with this one. First, it is entirely conclusory
and unsupported by any citation to any authority and, thus, should be deemed abandoned. See
State v. Howard, 384 S.C. 212, 217, 682 S.E.2d 42, 45 (Ct. App. 2009) (“An issue is deemed
abandoned and will not be considered on appeal if the argument is raised in a brief but not
supported by authority.”); see also United States v. Fernandez Sanchez, 46 F.4th 211, 219 (4th
Cir. 2022) (explaining “a party . . . waives an issue by failing to develop its argument—even if
its brief takes a passing shot at the issue” (citations, internal quotations, and brackets omitted));
State v. Crocker, 366 S.C. 394, 399 n. 1, 621 S.E.2d 890, 893 n. 1 (Ct. App. 2005) (explaining an
appellant must present non-conclusory arguments supported by citation to authority in order to
properly preserve an issue for appellate review). Second, even if the argument had not been
abandoned, a grant of judicial immunity to a witness is not permitted in South Carolina as the
granting of immunity under such circumstances rests exclusively in a solicitor’s discretion, and,
thus, such relief could not and cannot appropriately be granted. See State v. Blackburn, 271 S.C.
324,330, 247 S.E.2d 334, 338 (1978) (“The granting of immunity from prosecution [to a
witness] is a matter within the solicitor’s discretion.” (emphasis added)); see also United States
v. Karas, 624 F.2d 500, 505 (4th Cir. 1980) (“The decision to grant immunity is within the sole
discretion of the prosecution. Thus, the district court has no authority to confer immunity sua
sponte.” (citations omitted)).
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the privilege by a witness” in a criminal case and explaining a witness’s refusal to testify “is not
relevant evidence™).

Accordingly, because the circuit court judge made a sound factual determination backed
by evidentiary support and committed no conceivable error of law when doing so, the circuit
court judge did not abuse his discretion or otherwise err by declining to grant a new trial based
purely on unfounded speculation in McMillan’s case. See Prince, 316 S.C. at 63, 447 S.E.2d at
181 (“It is well settled that the grant or refusal of a new trial is within the discretion of the trial
judge and will not be disturbed on appeal absent a clear abuse of that discretion.”); see also

Boeckenhaupt v. United States, 537 F.2d 1182, 1184 (4th Cir. 1976) (“[ W]e may not hold that

the government illegally suppressed evidence on the basis of speculation.”); cf. Williams v.
Patton, 585 F. App’x 955, 957 (10th Cir. 2014) (“He presents nothing beyond the circumstantial
evidence of the State dropping its charges against Mr. Hutchinson after he testified against Mr.
Williams to support his contention that the state court’s determination [there was no undisclosed
agreement between Hutchinson and the State] was mistaken. Given the state court’s finding that
no agreement existed, its rejection of the claim was not contrary to or an unreasonable
application of Supreme Court precedent, nor an unreasonable determination of the facts given the

evidence.”). The circuit court judge’s ruling and McMillan’s conviction should be affirmed.

31





CONCLUSION
For all the foregoing reasons, it is respectfully submitted the judgment and conviction of
the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

MARK R. FARTHING
Senior Assistant Deputy Attorney General

ISAAC McDUFFIE STONE, 111
Solicitor, Fourteenth Judicial Circuit
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