STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
) Civil Action No. 2021-CP-40-01434
Tyrone Perry #307793, )
)
Plaintiff, ) 3
) £y
V. ) ORDER GRANTING SUMMA@’ g
) JUDGMENT o
South Carolina Department of ) O w©
Corrections, ) x> B
\ =, ~3
J g w
Defendant. ) o
) w“

This matter came before the Court via WebEx on December 18, 2024, for a hearing on the
Motion for Summary Judgment filed by Defendant South Carolina Department of Corrections
(hereinafter “Defendant™). Present and appearing at the hearing was David A. DeMasters for
Defendant and Plaintiff Tyrone Perry, appearing pro se. Plaintiff is currently incarcerated within
the Lieber Correctional Institution.

Defendant’s motion for summary judgment was filed on September 25, 2023. In
Defendant’s Memorandum in Support of Summary Judgment and at the motion hearing, Defendant
argued that it is entitled to summary judgment pursuant to S.C. Code Ann. §§ 15-78-60(17), and
that Plaintiif failed to comply with the requirements of the Medical Malpractice Act, S.C. Ann. §§
15-79-10, et seq., and/or the affidavit of an expert witness requirement of S.C. Code Ann. § 15-
36-100, and therefore any such claim must be dismissed.

Based on the applicable law and the arguments presented by the Parties, the Court finds in
favor of Defendant’s motion for summary judgment as a matter of law, as is set out in detail herein,

and that Defendant’s pending motion must be, and hereby is, GRANTED.
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STATEMENT OF FACTS

Taking the facts in a light most favorable to Plaintiff, he alleges that Defendant’s
employees at Perry Correctional Institution (“Perry CI”) were aware of Plaintiff’s mental health
and exhibited reckless regard toward his medical treatment when he was transferred there on or
about September 5, 2018. Plaintiff further alleges that he was assaulted with reckless disregard
for his safety on September 14, 2019.

Specifically, Plaintiff alleges that the staff at Perry CI were aware of his “homicidal and
suicidal” feelings and about “hearing voices and visual hallucinations” and received no staff
assistance leading up to an incident wherein Plaintiff physically harmed himself. Plaintiff next
alleges that officials assaulted him while responding to his self-harm and that the injuries from the
assault were not treated by medical staff. As a result, Plaintiff alleges in his Complaint that
Defendant’s employee’s actions or omissions were in bad faith, willful, wanton, reckless, negligent
and grossly negligent and further alleges that Defendant was responsible for the proper treatment
of the plaintiff.

DISCUSSION

L. PLAINTIFF’S MEDICAL CLAIMS

Plaintiff’s claims regarding the denial of medical treatment fail as he did not comply with
the South Carolina Medical Malpractice Act (‘MMA™), S.C. Code Ann. §§15-79-110, et seq., prior
to filing this litigation. S.C. Code Ann. § 15-36-100 requires Plaintiff to file, contemporaneously
with his pleadings and/or the required Notice of Intent to Sue required by the MMA, an affidavit
from a qualified expert setting forth the applicable standard of care, how the standard of care was
allegedly violated, and how Plaintiff was damaged by that alleged violation. Plaintiff has failed to

comply with that statute, and therefore his claims related to provision of medical care must be



dismissed.

Furthermore, to the extent that medical malpractice claims are made, Plaintiff has failed to
establish, by qualified evidence, the duty of care owed to Plaintiff, a breach of that duty by any
named Defendant, and damages proximately resulting from such a breach. It follows that
Plaintiff’s medical claims against Defendant are dismissed.

I1. GROSS NEGLIGENCE CLAIMS

Plaintiff alleges that Defendant’s officers attempted to assault him while in need of
medical care. Under South Carolina law, “[n]egligence is the failure to exercise due care, while
gross negligence is the failure to exercise slight care.” Solanki v. Wal-Mart Store No. 2806, 763
S.E.2d 615, 619 (Ct. App. 2014) (citing Clyburn v. Sumter Cty. Sch. Dist. # 17, 451 S.E.2d 885,
887 (1994)). To establish a cause of action in negligence or gross negligence in South Carolina,
the plaintiff must prove: (1) a duty of care owed by the defendant to the plaintiff; (2) breach of
that duty by a negligent act or omission; and (3) damage proximately resulting from the breach of
duty. Bishop v. S.C. Dep't of Mental Health, 502 S.E.2d 78, 82—83 (S.C. 1998) (citing Rickborn
v. Liberty Life Ins. Co., 468 S.E.2d 292 (5.C. 1996)).

An unreasonable or excessive use of force is actionable as an intentional tort, specifically
assault and battery. See, Moody v. Ferguson, 732 F. Supp. 627, 632 (D.S.C. 1989). South Carolina
law recognizes that intentional torts may not be committed in a grossly negligent manner. See,
State Farm Fire & Cas. Co. v. Barrett, 340 S.C. 1, 530 S.E.2d 132, 137 (Ct. App. 2000). Thus,
because Plaintiff is bringing a tort claim for the unreasonable use of force, the cause of action is
one for assault and battery, and not for gross negligence. Plaintiff has not alleged a cause of

action for assault and battery against Defendant.



Even if Plaintiff had alleged a cause of action for assault and battery against Defendant,
Section 15-78-40 of the South Carolina Tort Claims Act (“Tort Claims Act”) provides that a
political subdivision is “liable for [its] torts in the same manner and to the same extent as a private
individual under like circumstances, subject to the limitations upon liability and damages, and
exemptions from liability and damages”. Section 15-78-20(f) provides, “[t]he provisions of [the
Tort Claims Act] establishing limitations on and exemptions to the liability of the [government
entity or political subdivision], while acting within the scope of official duty, must be liberally
construed in favor of limiting the liability of the [governmental entity or political subdivision].”

The Tort Claims Act further provides that Defendant is immune from a loss resulting from:

“Employee conduct outside the scope of his official duties or which

constitutes actual fraud, actual malice, intent to harm, or a crime

involving moral turpitude.”
S.C. Code Ann. § 15-78-60(17). In his response to the motion for summary judgment, Plaintiff
asserted that Defendant’s employees” actions “constituted actual fraud, actual malice, with intent
to harm, and of moral turpitude of a criminal nature” further entitling Defendant to sovereign
immunity under S.C. Code Ann. § 15-78-60(17). It follows that even if Plaintiff had pled a cause

of action for assault and battery, that claim would be barred pursuant to the Tort Claims Act.

CONCLUSION

Therefore, the Court finds that Defendant’s Motion for Summary Judgment is GRANTED,
and Plaintiff’s Complaint must be, and hereby is, DISMISSED WITH PREJUDICE.

AND IT IS SO ORDERED

The Honorable Daniel Coble
Fifth Judicial Circuit



, 2025

Columbia, South Carolina
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