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John Alexander Darrieux, appeals the denial and dismissal of his application for post conviction relief in
this case. An evidentiary hearing in the matter was convened before the Honorable Michael G. Nettles.
Following the hearing, Judge Nettles issued a written order denying and dismissing the application with
prejudice dated December 26, 2019. A subsequent post conviction relief application was filed under
Case No. 202]-CP-08-01370 seeking a belated discretionary review of the dismissal of Applicant’s

previous application pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Undersigned

counsel was appointed to represent Appellant in that action. An evidentiary hearing was convened before

the Honorable Kristi F. Curtis. Following the hearing, Judge Curtis issued a written order granting the





belated discretionary review pursuant to Austin dated January 8, 2025 and filed January 14, 2025.

Undersigned counsel received a written filed copy of said order on February 18, 2025.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
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John Alexander Darrieux, #366929 ) Case No.: 2018-CP-08-1068
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John Alexander Darrieux (Applicant) is presently confined in the2Sotth &arolina
Department of Corrections pursuant to orders of commitment of the Berkele); County Clerk of
Court. In June 20135, the Berkeley County Grand Jury indicted Applicant for first-degree burglary
(2015-GS-08-1026), third-degree burglary (2015-GS-08-1024), three counts of armed robbery
(2015-GS-08-1027, -1028, -1029), three counts of kidnapping (2015-GS-08-1030, -1031, -1032)
and possession of a weapon during the commission of a viclent crime (2015-GS-08-1034). Rodney
Davis, Esquire represented Applicant. Assistant Solicitor E. Mason West, Esquire prosecuted the
case. On January 26-29, 2016, Applicant proceeded to jury trial before the Honorable Benjamin
H. Culbertson. The jury found Applicant guilty as indicted for all charges except third degree
burglary. Judge Dennis sentenced Applicant to imprisonment for concurrent terms of thirty years
for first degree burglary, for each count of armed robbery and kidnapping and five years for
possession of a weapon during the commission of a violent crime.

Applicant filed a timely notice of appeal. Lanelle Cantey Durant, Esquire, of the Office of

Appellate Defense perfected the appeal. Applicant raised the following issues on appeal:
1. Did the trial court err in denying Applicant Darrieux’ s motion for a new trial based on
after discovered evidence that the CD with the jail call Applicant made to his girlfriend
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that was presented at trial was not the original when the original was available which was
a violation of Rule 1002, SCRE and Rule 1004, SCRE and which was prejudicial to
Applicant because the state argued to the jury that this jail call was "critical evidence"?

2. Did the trial court err in admitting the jail call that Applicant Dairienx made to his girlfriend
when the state did not authenticate that it was Darrieux because no witness was called to
identify the voice as Darrieux or that the witness talked to him, and the records custodian
admitted that another inmate could use the account and name of Darrieux if Darrieux
agreed and provided his name?

The South Carolina Coutt of Appeals affirmed Applicant’s conviction on May 9, 2018. State

v, Darrieux, Op. No. 2018-UP-197 (8.C. Ct. App. filed May 9, 2018). The remittitur was returned

to the circuit court on May 25, 2018.

In his application for post-conviction relief, Applicant alleges that he is being held in
custody unlawfully for the following reasons:

1. “Ineffective Assistance of Counsel,” in that:

a. “Counsel failed to properly and fully investigate the case”

b. “Counsel failed to investigate the investigator’s informant “Tristen
Brower” to make sure he was registered with SLED for a violent
crime investigation for kidnapping, armed robbery, possession of a
fircarm during the commission of a viclent crime, burglary first
degree, burglary second degree. The informant was not registered
with sled, pursuant to policy 13.30, use of informants for
investigations and furthermore this investigation was unlawful and
illegal”

¢. “Counsel failed to investigate the informant’s video recorded
statement of the investigator’s and to make sure their was an
application processed, for the interception of wire, electric or oral
communications, pursuant to S.C. Code 17-30-70, for a violent
crime investigation. Futhermore, the investigators violated 17-30-
70, by using a video recorded statement, by the co-defendant
Tristen Brower, during the trial and failing to process an
application that must be initiated by the chief of SLED. After
reviewing the application, the attorney general may authorize the
submission of the application to a judge of competent jurisdiction,






and the judge may grant in conformity with this chapter.”

. “Counsel failed to investigate and make sure an application for an
order authorizing or approving the interception of wire, electric, or
oral communications must be made in writing upon oath or
affirmation to a judge of competent jurisdiction, pursuant to S.C.
Code 17-30-80.”

“Failure of counsel to request and require as part of discovery that
copies of the application process of all intercepted communications
be provided as they are gathered so that a proper defense for
physical evidence can be built as is provided for by 8.C. Code 17-
30-105”

“Failure of counsel pursuant to S.C. Code 17-30-130 to ensure that
no impropriety occurred in the reporting of the intercepted
communications to the administrative office of the United States
Court as outlined in 18 U.S.C. subsection 2519.”

. “Counsel failed to suppress the video recorded statement, pursuant
to 8.C. Code 17-30-110, as the investigators obtained the evidence
in violation of the interception of wire, electronic or oral
communications act”

. “Failure of counsel to advise me and inform the court that none of
these subsections in chapter 30, title 17 were adhered to and that
these actions and/or lack thereof were illegal, pursuant to S.C.
Code 17-30-20 (prohibited acts).”

“Counsel failed to properly and fully prepair petitioner for
testimony in the case”

“Counsel failed to adequately investigate the alleged crime scene
or the allegations so as to be prepaired to present testimony
through direct and cross-examination of relevant evidence related
to the matter’

. “Counsel failed to request a preliminary hearing so petitioner could
more adequately be informed about case”

“Counsel failed to spend adequate time with petitioner reviewing
discovery with him”

. “Counsel failed to challenge the testimony of the state’s witnesses
and failed to adequately object and preserve objections to portions
of the witnesses testimony and failed to effectively cross-examine
the witnesses on their testimony”

. “Counsel failed to challenge or move to quash the indictment,
before the jury is sworn, that indictment is not sufficient”

. “Counsel failed to move for a pretrial motion for a directed
verdict”

. “Counsel failed to move for a mistrial when the Solicitor violated a
cardinal trial rule and expressed his own opinion of the Petitioner’s
guilt by making a comment about the petitioner. (Tr. p. 461 Line
10-12) “If the kids are inside I'm going to break their fingers”
That’s sadistic. That's terror. That's the way this defendant was






thinking before he changed these people’s lives forever. For this
comment by the solicitor, tainted the jury about petitioner’s guilt”
q. “Counsel failed to provide a valid defense for trial”
r. “Counsel failed to object about the state’s circumstantial evidence
being admitted at trial”

In relief sought, Applicant is seeking “reverse and remand”. Applicant amended his application

on March 20, 2019 to include the allegation that counsel was ineffective for failing to object to

the trial court instructing the jury on the Allen charge on the grounds that the jury was not

deadlocked and therefore the Allen charge was not appropriate under the facts and circumstances

in question. Applicant proceeded solely on the Allen charge issue at the evidentiary hearing.

STATEMENT OF FACTS ADDUCED AT TRIAL

Initial Robbery of the Home of Charles Roberts

On October 21, 2014, Charles Roberts went to sleep around 2 A.M. at the home he shared
with his friend, Stephen Jones, and his girlfriend, Rose Simpson. R. pp. 108-09. At around 4:00
A.M., Roberts awoke to a man pointing a gun at him. R. p. 109. Roberts testified that while there
were four people that broke into his home that evening, he only physically saw two of them. R. p.
118. Roberts stated the intruders kicked in the door to the home and knocked the door frame loose.
R. pp. 109-10. Roberts was forced to stay inside his bedroom while the intruders were in the home,
R. p. 119. While in his bedroom, Roberts observed the intruders carry out every item in his
bedroom that they deemed to be of value, including tools, electronics, his wallet, cash, medicine,
and a number of chess sets which were part of a collection Roberts acquired over the years. R. pp.
120-21. Roberts noticed one of the intruders was not wearing a mask, and that another intruder
was a female with long black hair and a distinct accent. R. p. 118. Roberts noted that while he was
being held in his bedroom, he did not know where Simpson and Davis were; however, they were
later escorted into Roberts’s bathroom. R. p. 125. Roberts testified the intruders were in the home

for an hour or more. R. p. 125, When the four intruders finally left his home, Roberts ran to a
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neighbor’s house to call 911 because he, Davis, and Simpson all had their cell phones stolen. R. p.
126. Roberts also noted he owned another home on Cindy Drive that was unoccupied at the time.
R. pp. 126-27.

Rose Simpson testified she was asleep on the couch in the home’s living room when she
heard “a big bam.” R. p. 54. Simpson stated three people came through the door and asked her,
“where’s the old man?” R. p. 55. Simpson explained that she believed they were referring to
Roberts, because he was a lot older than anyone else in the house. R. p. 55. When the intruders
entered the home, Simpson noticed all three were armed with handguns. R. pp. 55-56. Simpson
also noticed the robbers were wearing what appeared to be Halloween masks. R. p. 55. Simpson
remained on the couch for around an hour. R. p. 57. Jones was removed from his bedroom by the
intruders and placed on a loveseat in the living room. R. p. 57. One of the intruders told Simpson
that if she moved, he would kill her. R, p. §7. Simpson testified she and Jones were later forced
into a bedroom and ordered to stand against a vanity. R. p. 58. While in the bedroom, one of the
intruders stood by the bedroom closet and pointed a gun at Simpson and Jones. R. p. 58. In the
courtroom, Simpson identified Applicant as the individual who pointed the gun at them. R. p. 58.
Simpson stated Applicant was not wearing a mask, as he had taken his off because it was too hot
inside the home. R. p. 58. Simpson testified she was one-hundred percent sure Applicant was the
unmasked intruder she observed in the home. R. p. 59. Simpson testified that while Applicant had
his mask off, he told her “don’t look at me, put your head down.” R. p. 59. Simpson recalled the
only thing that was personally taken from her during the robbery was her purse. R. p. 59. Simpson
testified the female intruder taunted her, stating, “I got your purse, bitch.” R. pp. 60-61. Simpson
estimated the intruders were in the home for an hour or more. R. p. 63. Simpson described

Applicant as “very trigger-happy, went around pointing to make sure that Stephen and I knew he






was the boss over the gun.” R. p. 64. Simpson stated Applicant took “just about anything he could
get his hands on” from the house. R. p. 64. After loading their SUV with the goods stolen from the
home, the intruders left the house. R. p. 65.

Stephen Jones recalled being awoken by a loud bang and a bunch of yelling during the
early moming hours of October 21, 2014. R. p. 85. While hurriedly getting dressed, Jones turned
and found two people behind him and a gun pointed at his head. R. p. 86. Jones stated the intruders
were wearing masks and they ordered him to go into the living room. R. p. 86. Once in the living
room, Jones was forced to sit down on a loveseat while the intruders ransacked the house. R. p.
87. Jones testified one of the intruders was not wearing a mask. R. p. 89. Jones stated he got a
“pretty good” look at that intruders face because there were several times during the robbery where
he got in Jones’s face. R. p. 89. Jones then identified Applicant in the courtroom as the individual
without a mask that robbed him on October 21, 2014, R. p. 89. Jones testified Applicant and the
other intruders stole a TV from his bedroom, his wallet, and a number of other personal belongings
including several car radios that were in his bedroom. R. p. 97. Jones lamented that the thieves
were so thorough that they even stole his pillowcases. R. p. 97. Jones recalled that he was held in
the living room for over an hour. R. p. 98. Jones testified that as the robbers-left, they took him
into the bathroom in Roberts’s bedroom and told him that if they were to call the cops, they would
come back and kill them. R. p. 98.

Subsequent Burglary of Property Owned by Charles Roberts and Later Arrest of Culprits

In October of 2014, Courtney Pringle lived with her sister on Cindy Drive. R. pp. 196-97.

On October 21, 2014, Pringle observed Natalia Chisolm, a woman she used to work with, drive

up to a nearby residence in 2 Dodge Durango. R. p. 197. Pringle testified she saw “Natalia and a






couple of men breaking in a home.” R. p. 197. Pringle observed the intruders carry a mattress and
other items out of the home. R. p. 197. Pringle subsequently called the police. R. p. 199.

Sergeant Cassandra Drew of the Berkeley County Sheriff’s Office received a call from

dispatch telling her to be on the lookout for a Dodge Durango with mattresses on top of the vehicle.
R. p. 206. Sergeant Drew subsequently spotted two people loading a large TV into a Durango. R.
p. 207. Sergeant Drew testified there were three males and one female in or around the Durango.
R. p. 207. Sergeant Drew spoke with the occupants, who advised her that a friend told them they
could have the TV. R. p. 207. Corporal Cody Graff of the Berkeley County Sheriff’s Office
responded to the scene of the stop. R. pp. 209-10. Corporal Graff stated Applicant was one of the
four suspects that were stopped. R. p. 213, When he approached the vehicle, Corporal Graff noticed
an open can of Bud Light Raz-Ber-Rita on the console. R. p. 211. Corporal Graff then searched
the vehicle and found “a lot of things” including televisions, car radios, and tool boxes. R. p. 213.
Corporal Graff recovered a firearm in the vehicle that was concealed inside of a black glove. R. p.
216. Corporal Graff subsequently placed all four individuals under arrest. R. pp. 217-18.

Detective Shane Cook of the Berkeley County Sheriff’s Office executed a search warrant
at the home of Natalia Chisolm on October 21, 2014. R. p. 239. Inside the residence, officers
recovered a tremendous amount of property including Roberts’s driver’s license, prescription
bottles bearing the name “Charles Roberts,” Roberts’s social security card, miscellaneous tools,
bank cards, jewelry, cell phones, numerous chess sets, and keys, R, pp. 240-41. Detectives also
recovered masks from the master bedroom closet. R. p. 243, Detectives also recovered a BB gun,
a Ruger SR-9C handgun, and a Lorcin 25 caliber pistol. R. pp. 243-44,

Tristen Brower’s Testimony






Tristen Brower is the adoptive nephew of Natalia Chisolm. R. p. 152. On the weekend of
the robbery, Brower was staying at Natalia’s house. R. p. 152. Brower testified that Applicant and

Joseph Arsenault were also staying with Chisholm that weekend. R. p. 153. Brower noted that

Applicant went by the nickname “Chopper.” R. p. 154. On October 21, 2014, Brower got into a
Dodge Durango with Chisholm, Applicant, and Arsenault. R. pp. 154-55. Brower testified he did
not know where they were going until “the last moment.” R, p. 156. Brower stated it was his
understanding that Arsenault knew the residents of the home they were traveling to. R. p. 156.
Brower testified he did not know a robbery was about to happen until they reached the residence
and Chisholm handed him a gun. R. p. 157.

Brower recalled that Applicant knocked down the door in order to allow them to enter the
house. R. p. 159. Brower stated that everyone except for Applicant was wearing a mask throughout
the robbery. R. p. 158. Brower testified the group members were all armed with semi-automatic
handguns. R. p. 164. Once inside the house, Brower observed Applicant, Arsenault, and Chisolm
carry electronics, tools, and jewelry out of the house. R. p. 162. Brower testified Natalia was in
charge of the group. R. p. 163. Before entering the home, Brower recalled Applicant stating, *“if
there was kids in the house that fingers would be broken.” R. p. 164. Brower described Applicant’s
demeanor inside Roberts’s home as “energetic.” R. p. 164,

Brower testified the group was in Roberts’s house for “a very long time.” R. p. 163. After
leaving Roberts’s home, Brower, Applicant, Arsenault, and Chisholm went back to Chisolm’s
apartment. R. p. 168. The stolen goods were subsequently unloaded into Chisolm’s apartment. R.
p. 168. Later in the day, Brower rode with Applicant, Chisolm and Arsenault to “a house that
Natalia said she knew.” R. p. 169, Brower observed Applicant walk to the back of the home. R. p.

170. Applicant and Chisolm later carried two mattresses out of the home and place them on top of






the Durango. R. p. 170. After leaving the scene, the group was arrested and placed in separate
police cars while picking up a TV by the side of the road. Brower testified there was no doubt in
his mind that Applicant was the individual who committed the charged crimes.

Applicant’s Jail Callg

At trial, the State called Sergeant Katie Shuler, an employee of Berkley County’s Hill-
Finklea detention center. R, p. 266. One of Sergeant Shuler’s responsibilities at the detention center
is overseeing the jail phone call system. R. p. 267. Sergeant Shuler explained:

Once an inmate is booked in they have their information in the computer and then

they will have an actual PIN number that is connected to their information to their

name. So every time they make a phone call they have to punch in that PIN number.

Then they have to say their name and if it doesn’t recognize it then they can’t make

a phone call. It helps with people stealing their PIN numbers, and you know, other

people using their phone account when they’re not allowed to.

R. p. 267. The State subsequently introduced a phone call made by Applicant into evidence as
State’s Exhibit 123. R. p. 269. During the phone call, Applicant stated “I fucked up big time” and
“I fucked up and I’'m sorry.” R. p. * (State’s Exhibit 123). Applicant also stated “Fortunately no
one got hurt real bad with this situation here.” R. p. * (State’s Exhibit 123).

Immediately after trial, the Solicitor discovered that the CD played at trial was not the
initial copy given to him by Shuler, but was a duplicate. R, p. 396. The Solicitor informed Defense
Counsel, who promptly made a motion for a new trial based on after-discovered evidence. R. p.
396, R. p. 445-46 (Motion for New Trial (After Discovered Evidence)). The trial judge
subsequently held a hearing on Applicant’s motion on February 26, 2016. R. pp. 393-419. At the
hearing, the Solicitor made it clear that the two CDs were identical and that the only distinction

was the labeling on the top of the CD. R. p. 396. For purposes of the hearing, the “original” CD

was moved into the record as State’s Exhibit 123A. R. p. 403.






At the hearing on Applicant’s motion for a new trial, Sergeant Shuler testified regarding
how the phone recordings are produced. R. p. 401, Sergeant Shuler stated that once she receives a
subpoena, she downloads the files and burns them to a CD, R. p. 401. Sergeant Shuler was then
asked whether there was any way to alter the contents of the CD. Sergeant Shuler testified that
alterations were not possible, as the system she uses to burn the CD does not allow alterations or
deletions. R. pp. 401-02.

Kevin McGowan, an investigator with the Ninth Circuit Solicitor’s Office testified during
the hearing. R. p. 413. Investigator McGowan testified that as part of his duties, he helps the
attorneys in the office with various aspects of trial preparation, including making copies of CDs.
R. p. 414. Investigator McGowan testified that in Applicant’s case, he made a copy of State’s
Exhibit 123A. R. p. 414. Investigator McGowan did not make any changes to the contents of the
CD. R. p. 414. Investigator McGowan duplicated the writing on the top of the CD and added a
triangle to indicate it was a copy. R. pp. 414-15.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court heard
the testimony presented at the evidentiary hearing and was able to observe the witnesses presented,
which allowed the Court to scrutinize the credibility presented. Set forth below are the relevant
findings of facts and conclusions of law as required pursuant to 8.C. Code Ann. §17-27-80 (1985).

The Sixth Amendment to the United States Constitution guarantees a defendant the right

to effective assistance of counsel, U,8, Const. amend. VI; Strickland v. Washington, 466 1.S. 668

(1984); Lomax v. State, 379 S.C. 93, 665 5.E.2d 164 (2008).

In a post-conviction relief action, an applicant bears the burden of proving the allegations

in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
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application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct so undermined the proper functioning of the adversarial process that [it]
cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668; Butler, 286 8.C.

at 442, 334 S.E.2d at 814,

Strickland does not guarantee perfect representation, only a “ ‘reasonably competent

attorney.” ” 466 U. S. at 687 (quoting McMann v. Richardson, 397 U. S. 759, 770 (1970));
Representation is constitutionally ineffective only if it “so undermined the proper functioning of
the adversarial process” that the defendant was denied a fair trial. Strickland, 466 U.S. at 686. Just
as there is no expectation that competent counsel will be a flawless strategist or tactician, an
attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to
prepare for what appear to be remote possibilities. See generally Id.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that
counsel’s performance was deficient. Id.; Cherry v, State, 300 8.C. 115, 117, 386 §.E.2d 624, 625
(1989). Under this prong, the court measures an attorney’s performance by its “reasonableness
under prevailing professional norms.” Cherry, 300 8.C. at 117, 386 S.EE.2d at 625 (quoting
Strickland, 466 U.S. at 690). The proper measure of performance is whether an attorney provided
representation within the range of competence required in criminal cases. Butler, 286 5.C. at 442,

334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made

all significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickiand,
466 1.S. at 690). The applicant must overcome this presumption to receive relief. Cherry, 300 8.C.
at 118, 386 S.E.2d at 625. Second, counsel’s deficient performance must have prejudiced the

applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errors,

11






the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18,386 S.E.2d at
625.

Although courts may not indulge “post hoc rationalization™ for counsel’s decision making
that contradicts the available svidence of counsel’s actions, Wigging, 539 U. §,, at 526-527,
neither may they insist counsel confirm every aspect of the strategic basis for his or her actions,
There is a “strong presumption” that counsel’s attention to certain issues to the exclusion of others

reflects trial tactics rather than “sheer neglect.” Yarborough v. Gentry, 540 U. S. 1, 8 (2003} (per

curiam). After an adverse verdict at trial even the most experienced counsel may find it difficult
to resist asking whether a different strategy might have been better, and, in the course of that
reflection, to magnify their own responsibility for an unfavorable outcome. Strickland, however,
calls for an inquiry into the objective reasonableness of counsel’s performance, not counsel’s

subjective state of mind. [d. at 688; Harrington v. Richter, 562 U.S. 86 (2011)

With respect to prejudice, an applicant must demonstrate “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id. at
694, It is not enough “to show that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. Counsel’s errors must be “so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.” Id. at 687; Harrington, 562 U.S. 86.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v, Kentucky, 559 U.S.

356, 371 (2010). An ineffective assistance of counsel claim can function as a way to escape rules
of waiver and forfeiture and raise issues not presented at trial, and so the Strickland standard must
be applied with scrupulous care, lest “intrusive post-trial inquiry” threaten the integrity of the very

adversary process the right to counsel is meant to serve. Strickland, 466 U.S. at 689—690. Even
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under de novo review, the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings knew of materials
outside the record and interacted with the client, with opposing counsel, and with the judge. It is
‘a1l too tempting” to “second-guess counsel’s assistance after conviction or adverse sentence.” Id.

at 689; see also Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506 U. S. 364, 372

{1993). The question is whether an attorney’s representation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best practices or most common
custom. Strickland, 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be certain
counsel’s performance had no effect on the outcome or whether it is possible a reasonable doubt

might have been established if counsel acted differently. Wong v. Belmontes, 558 U. 8. 15 (2009);

Strickland, 466 U.S. at 693. Instead, Strickland asks whether it is “reasonably likely” the result

would have been different. Id, at §96. This does not require a showing that counsel’s actions “more
likely than not altered the outcome,” but the difference between Strickland’s prejudice standard
and a more-probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likelihood of a different result must be substantial, not just conceivable, Id, at 693,
Harrington, 562 U.S. 86.

Based on this standard set forth above, this Court finds Applicant has failed to meet his requisite
burden of establishing any constitutional ineffectiveness of counsel as to any of his various
allegations. Each allegation is addressed fully below:

Allegation: Failure to object to Allen Charge

Applicant alleges trial counsel was ineffective for failing to object to the trial court given
the jury the Allen charge. The record is dispositive as to this issue. The trial transcript directly
refutes this allegation, showing that counsel did object to the Allen charge being given to the
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jury. Tr. P. 513, In 22-25. Counsel explained the Allen charge process to Applicant and decided

he needed to protect the record by making the objection. Counsel did not make a specific
argument as to his objection other than wanting “each individual juror to vote their own
conscience.” Tr. P, 513, In. 24. Counsel testified that he knew that the trial judge would not
sustain his objection, but that he wanted to make it for the record. Counsel acknowledged that he
did not have a significant arguable basis for the objection, as the Allen charge given was not
itself flawed. This Court finds that Applicant has failed to show any ineffectiveness on the part
of trial counsel. This issue is one not appropriate for post-conviction relief, but rather, for direct
appeal. The Allen charge itself was pristine in quality, stating that the majority should consider
the views of the minority and vice versa. The record does not indicate that any juror was giving
up a firmly held belief to reach a unanimous decision and Rule 606 (b) precludes jurors from
testifying about any jury deliberations. Therefore, this Court finds that Applicant has failed to

meet his burden in regards to this allegation and it is dismissed with prejudice.

CONCLUSION

Based on all the forgoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations before or during his trial and sentencing proceedings.
Counsel was not deficient, nor was Applicant prejudiced by Counsel’s represeﬁtation. Therefore,
this PCR application must be denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 8.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance in seeking review of the denial of post-

conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
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PCR counsel must serve and file a notice of appeal on Applicant’s behalf, Applicant is directed
to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. The application for post-conviction relief be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this {Z@ day of ;ﬂé& ,2019.

MICHALL G. NETTLES
Presiding Judge
Ninth Judicial Circuit
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This matter is before the Court by way of an application for Post-Conviction Relief (PCR)
filed by John A. Darrieux (Applicant) on July 6, 2021. Respondent made its return requesting an
evidentiary hearing. On June 29, 2023, an evidentiary hearing convened before the Honorable
Kristi F. Curtis. Applicant was present and was represented by Denise Grainger Swope, Esquire.
Assistant Attorney General Danielle Dixon represented Respondent. At the hearing, the Court was
informed that the Applicant was proceeding only on the late appeal issue pursuant to dustin v. State,
305 S.C. 453, 409 S.E.2d 395 (1991). The Applicant waives all other claims in his application. The
Court heard testimony from prior PCR counsel, Christopher L. Murphy, Esquire. Following a
thorough review of the records before this Court and the testimony presented at the hearing, this
Court finds that Applicant is entitled to a belated discretionary review of the dismissal of his

application.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections. During its
June 2015 term, the Berkeley County Grand Jury indicted Applicant for first-degree burglary (201 5-
GS-08-1026), third-degree burglary (201 5-GS-08-1024 ), three counts of armed robbery (2015-
(GS-08-01027; 2015-GS-08-01028; 2015-GS-08-01029), three counts of kidnapping (2015- GS-

08-01030; 2015-GS-08-01031; 2015-GS-08-01032) and possession of a weapon during the
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commission of a violent crime (2015-GS-08-01034). Rodney Davis, Esquire represented
Applicant. Assistant Solicitor's E. Mason West and Daniel Poulos of the Ninth Circuit Solicitor's
Office prosecuted the case. On January 26, 2016, Applicant appeared in the Berkeley County
Court of General Sessions in front of the Honorable Benjamin H. Culbertson, circuit court judge
and proceeded to trial. Applicant was found guilty for all three counts of kidnapping, all three
counts of armed robbery, possession of a weapon during the commission of a violent crime, and
first degree burglary. Applicant was acquitted on the charge of third-degree burglary. Judge
Culbertson sentenced Applicant to imprisonment for terms of thirty years for each charge of
kidnaping, armed robbery and first-degree burglary, and five years for possession of a weapon

during the commission of a violent crime, to be served concurrently.

Applicant filed a timely notice of appeal and was represented by Lanelle Cantey Durant,
Esquire of the South Carolina Office of Indigent Defense-Office of Appellate Defense. Applicant

raised the following issues on appeal:

1. Did the trial court err in denying Applicant Darrieux's motion for a new trial based
on after-discovered evidence that the CD with the jail call Applicant made to his
girlfriend that was presented at trial was not the original when the original was
available which was a violation of Rule 1002, SCRE and Rule 1004, SCRE and
which was prejudicial to Applicant because the state argued to the jury that this jail
call was "critical evidence"?

2. Did the trial court err in admitting the jail call that Applicant Darrieux made to his
girlfriend when the state did not authenticate that it was Darrieux because no

witness was called to identify the voice as Darrieux or that the witness talked to





him, and the records custodian admitted that another inmate could use the account

and name of Darrieux if Darrieux agreed and provided his name?

The South Carolina Court of Appeals affirmed Applicant's conviction on May 9, 2018.

State v. Darrieux Op. No. 2018-UP-197 (S.C. Ct. App. filed May 9, 2018). The remittitur was

returned to the circuit court on May 25, 2018.

APPLICANT’S I5ST APPLICATION FOR POST CONVICTION RELIEF (2018-CP-08-01068)

Applicant commenced his first Post-Conviction Relief action in this matter on June 14,

2018. Applicant made the following allegations: for the following reasons:

1. "Ineffective Assistance of Counsel,”" in that:

a.
b.

"Counsel failed to properly and fully investigate the case”
"Counsel failed to investigate the investigator's informant "Tristen Brower" to
make sure he was registered with SLED for a violent crime investigation for
kidnapping, armed robbery, possession of a firearm during the commission of a
violent crime, burglary first degree, burglary second degree. The informant was
not registered with SLED, pursuant to policy 13.30, use of informants for
investigations and furthermore this investigation was unlawful and illegal"
"Counsel failed to investigate the informant's video recorded statement of the
investigator's and to make sure there was an application processed, for the
interception of wire, electric or oral communications, pursuant to S.C. Code 17-
30-70, for a violent crime investigation. Furthermore, the investigators violated
17-30-70, by using a video recorded statement, by the co-defendant Tristen
Brower, during the trial and failing to process an application that must be initiated
by the chief of SLED. After reviewing the application, the attorney general may
authorize the submission of the application to a judge of competent jurisdiction,
and the judge may grant in conformity with this chapter."
"Counsel failed to investigate and make sure an application for an order
authorizing or approving the interception of wire, electric, or oral communications
must be made in writing upon oath or affirmation to a judge of competent
jurisdiction, pursuant to S.C. Code 17-30-80."
"Failure of counsel to request and require as part of discovery that copies of the
application process of all intercepted communications be provided as they are
gathered so that a proper defense for physical evidence can be built as is provided
for by S.C. Code 17-30-105"
"Failure of counsel pursuant to S.C. Code 17-30-130 to ensure that no impropriety
occurred in the reporting of the intercepted communications to the administrative
office of the United States Court as outlined in 18 U.S.C. subsection 2519."
"Counsel failed to suppress the video recorded statement, pursuant to S.C. Code
17-30-110, as the investigators obtained the evidence in violation of the





interception of wire, electronic or oral communications act"

. "Failure of counsel to advise me and inform the court that none of these subsections
in chapter 30, title 17 were adhered to and that these actions and/or lack thereof
were illegal, pursuant to S.C. Code 17-30-20 (prohibited acts)."

"Counsel failed to properly and {ully prepare petitioner for testimony in the case"
. "Counsel failed to adequately investigate the alleged crime scene or the allegations
so as to be prepared to present testimony through direct and cross-examination of
relevant evidence related to the matter'

. "Counsel failed to request a preliminary hearing so petitioner could more
adequately be informed about case"

"Counsel failed to spend adequate time with petitioner reviewing discovery with
him"

. "Counsel failed to challenge the testimony of the state's witnesses and failed to
adequately object and preserve objections to portions of the witnesses testimony
and failed to effectively cross-examine the witnesses on their testimony™

. "Counsel failed to challenge or move to quash the indictment, before the jury is
sworn, that indictment is not sufficient"

. "Counsel failed to move for a pretrial motion for a directed verdict"

. "Counsel failed to move for a mistrial when the Solicitor violated a cardinal trial

rule and expressed his own opinion of the Petitioner's guilt by making a comment
about the petitioner. (Tr. p. 461 Line 10-12) "If the kids are inside I'm going to break
their fingers" That's sadistic. That's terror. That's the way this defendant was
thinking before he changed these people's lives forever. For this comment by the
solicitor, tainted the jury about petitioner's guilt”

. "Counsel failed to provide a valid defense for trial"

"Counsel failed to object about the state's circumstantial evidence being admitted at
tl'ial“

Respondent made its return on October 23, 2018. On March 20, 2019, Applicant

amended his application to include the altegation that counsel was ineffective for failing to object

to the trial court instructing the jury on the Allen charge on the grounds that the jury was not

deadlocked and therefore the Allen’ charge was inappropriate under the facts and circumstances

during trial. An evidentiary hearing into the matter was convened in front of the Honorable

Michael G. Nettles. Christopher L Murphy, Esquire represented Applicant. Assistant Attorney

General Benjamin Limbaugh represented Respondent. At the hearing, Applicant proceeded only

the issue of the Aller: charge. Following the hearing, Judge Nettles issued a written order denying

and dismissing the application with prejudice dated December 26, 2019.





CURRENT APPLICATION

Inhis second and current post-conviction relief application, Applicant alleges he is being

held unlawfully due to:

—_

. Ineffective Assistance of Counsel

a. Petitioner presented sufficient facts at the PCR hearing to warrant a new trial,
Denial of Due Process/Erroneous Allen Charge

[neffective Assistance PCR Counsel

el

a. PCR Counsel failed to file appeal.

FINDINGS OF FACT AND CONCLUSIONS OF LLAW

This Court has had the opportunity to review the records before it, including the
Berkeley County Clerk of Court records regarding the subject convictions, the trial transcript,
and record of direct appeal, the record of Applicant's previous PCR action, and the PCR
transcript, and the current application. This Court has further had the opportunity to observe the
witnesses presented at the PCR hearing, closely pass upon their credibility, and weigh their
testimony accordingly. Applicant alleged that he was denied the right to appeal the dismissal of
his previous post-conviction relief application when his previous PCR counsel failed to timely
" file a notice of appeal of the denial of that action. Pursuant to dustin v. State, 305 8.C. 453, 409
S.E.2d 395 (1991), a post-conviction relief applicant may petition the South Carolina Supreme
Court for belated discretionary review of the dismissal of his or her application in some
circumstances. A PCR applicant is entitled to an Austin appeal if the PCR judge affirmatively
finds either; (1) the applicant requested and was denied an opportunity to seek appellate review;
or (2) the right to appellate review of a previous PCR order was not knowingly and intelligently
waived. Odom v. State, 337 8.C. 256,262, 523 S.E.2d 753, 756 (1999). This Court affirmatively

finds that the Applicant requested and was denied an opportunity to seek appellate review. Odom





v. State, 337 8.C. 256, 262, 523 S.E.2d 753, 756 (1999).

CONCLUSION
Based on the foregoing, this Court concludes that Applicant is entitled to petition the South
Carolina Supreme Court for belated discretionary review of the dismissal of his PCR application.
IT IS THEREFORE ORDERED:
1. This application for PCR as to the right to petition the South Carolina
Supreme Court for belated discretionary review of the dismissal of Applicant’s

previous application pursuant to dustin v, State, 305 S.C. 453, 409 S.E.2d 395

(1991); and
2. Applicant shall be remanded to and remain in the custody of the State.
AND IT IS SO ORDERED THIS _U day of %\ . , 202.5

KRisTI F. CURTIS
Presiding Judge
Ninth Judicial Circuit

P
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THE SWOPE LAW FIRM, P.A.

Attorneys and Counselors at Law

1525 Sam Rittenberg Blvd., Suite 208
Charleston, South Carolina 29407

William K. Swope Phone (843) 852-4925
Denise Grainger Swope* Fax (843) 576-4654
*Certified Family Court Mediator Email swopelawfirm@comcast.net

and Former State Prosecutor

February 18, 2025

VIA US MAIL

The Honorable Leah Guerry Dupree
Clerk of Court for Berkeley County
Berkeley County Courthouse

300-B California Ave.

Moncks Corner, SC 29461

Re:  John A. Darrieux v State of SC
Case #: 2018-CP-08-1068

Dear Ms. Dupree:
Enclosed for filing is a Notice of Appeal in the above case.

If you have any questions or need anything further, please do not hesitate to contact our
office. With kind regards, I am,

Sincerely,
THE SWOPE LAW FIRM, P.A.
s/Denise Grainger Swope

Denise Grainger Swope, Esquire
DGS/

Enclosures

cc: Danielle Dixon
Assistant Attorney General
PO Box 11549
Columbia, SC 29211-1549
(803) 734-3970
Attorney for Respondent






