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1 THE COURT: All ri ght, 1 et the record refl e'ct 

2 the defendant is present. You are Eduardo Martinez? 

3 THE DEFENDANT: Yes, sir. 

4 THE INTERPRETER~ Yes. 

5 THE COURT: And Ms. Gainer ;s your interpreter? 

6 THE DEFENDANT: Uh~hum, yes, ma'am (sic). 

7 THE INTERPRETER: uh, hum, yes, ma'am (sic). 

8 THE COURT: If you'll answer y~s or please that 

9 will help me to not.nod your head, please. 

10 

11 

1"2 

13 

14 

IS that agreeable? 

THE DEFENDANT: Yes, ma'am (sic). 

THE INTERPRETER: Yes, ma'am (sic). 

THE COURT: All right. MS. Gainer, you are 

certified as an interpreter; is that correct. 

lS THE INTERPRETER: Yes, Your Honor. 

16 THE COURT: And howlon~ have you been doing, 

17 performing this service. 

18 THE INTERPRETER: since 2001, Your Honor. 

19 THE COURT: very well. I have had the pleasure 

20 and privilege to work with you previously. Any 

21 objection to her being qualified as the interpreter 

22 from the state? 

23 MS. CARDILLO: None from the state, Your Honor. 

24 THE COURT: very well. MS. Gainer, if you 

25 would raise your right hand. 

3 
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Do you solemnly swear or affirm that you will 

truly comply in every respect with your obligations as 

an interpreter and specifically interpret verbatim to 

4 the defendant what the court and other matters are 

5 ~aid, and that's simultaneous as well; is that 

6 correct? 

7 

8 

TH·E INTERPRETER: Yes, Your Honor. 

THE COURT: And you will also give the verbatim 

9 response f~om the defendant, Mr. Martinez. 

10 THE INTERPRETER: I do, Your Honor. 

11 

12 

13 

14 

15 

16 

THE COURT: Thank you very much. 

Mr. Martinez, two indictments have been handed 

charging you with drug offensesj do you understand 

that? 

THE DEF~NDANT; Yes,ma'am (sic). 

THE COURT: Indictment 2007-66 charges you with 

17 trafficking in cocaine, the amount is over -- what's 

18 the indictment amount? 

19 MS~ CARDILLO: Your Honor, the indictment 

20 amount is over 200 grams and less than 400 grams 

21 THE COURT: okay. Charges you with over 200 

22 but less than 400. Do you understand that? 

23 'THE DEFENDANT: Yes, ma'am (sic). 

24 THE COURT: Your lawyer is Ms. Brough; is that 

25 correct? 
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3 you? 

4 

5 

5 

THE DEFENDANT: Yes, ma'am (sic). 

THE COURT: she has explained that charge to 

THE DEFENDANT: Yes. 

THE COURT: She has explained to you· what we 

6 call the lesser included offense? 

7 

8 

THE DEFENDANT: Yes. 

THE COURT: And do you understand the 

9 difference between the two? 

10 

11 

12 

13 

14 

15 

THE DEFENDANT: Yes. 

THE COURT: And that carries normally 2S? 

MS. CARDILLO: 25 years, Your Honor. 

THE COURT: Maximum? 

MS. CARDILLO: Yes, Your Honor. 

THE COURT: Normally the trafficking cocaine 28 

16 to 100 carries a maximum sentence of 25 years. Do you 

17 understand that? 

18 

19 

THE DEFENDANT: Yes, ma'am (sic). 

THE COURT: YOU, through your lawyer, have 

20 negotiated a sentence of 18 years. Is that correct. 

21 

22 

THE DEFENDANT: Yes, ma'am (sic). 

THE COURT: Has your lawyer ex~lained to you 

23 that that is considered a serious offense? 

24 

25 

TH~ DEFENDANT: Yes. 

THE COURT: Has she explained to you .that ii is 

5 
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a non-parolable offense? 

THE DEFENDANT: Yes. 

THE COURT: which means that you will serve a 

6 

4 minimum of 85 percent of that sentence~ 

5 

6 

THE DEFENDANT: Yes. 

THE COURT: understanding the nature of the 

7 offense and the fact that if I accept the negotiated 

8 sentence I would sentence you to 18 years, what is· 

9 

10 

11 

12 

13 

14 

your plea? Guilty or not guilty. 

THE DEFENDANT: Guilty. . ~ \ 

THE COURT: ·Are you satisfied with your lawyer? 

THE DEFENDANT: Yes. 

THE COURT: Has she explained to you that a 

negotiated sentence is unusual in this regard, you are 

15 coming here and asking me to sentence you to 18 years. 

16 DO you understand that? 

17 

18 

THE DEFENDANT: Yes. 

THE COURT: It is your desire ~hat I impose the 

19 negotiated sentence, that is sentence you to 18 years? 

20 

21 

THE DEFENDANT: Yes. 

THE COURT: solicitor, are there any other 

22 terms of the agreement other than the sentence, the 

23 negotiated sentence of 18 years? 

24 

25 

MS. CARDILLO: NO, Your Honor. 

THE COURT: He's pleading also to a proximity 
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charge? 

MS. CARDILLO: Yes. Your Honor, to run 

concurrent. 

4 THE COURT: IS that your understanding, Mr. 

5 Martinez? 

6 THE DEFENDANT: Yes. 

7 

7 THE COURT: Indictment 2007-65 charges you with 

- 8 possession with intent to distribute drugs in 

9 proximity of a school. And this is cocaine? 

10 MS. CARDILLO: Yes. Your Honor. 

11 

12 

13 

14 

THE COURT: For that I can sentence you up to 

10 years in jail. Do you understand that? 

THE DEFENDANT: 

THE COURT: And I'm advised that a part of your 

lS negotiated sentence is that this, whatever sentence I 

16 impose would be concurrent. - IS that your 

17 -understanding? 

18 THE DEFENDANT: Yes. 

19 THE COURT: Understanding the nature of that 

20 offense and the possible punishment what is your plea. 

21 guilty or not guilty? 

22 THE DEFENDANT: I'm guilty._ 

23 THE COURT: Ms. Brough, you've discussed this 

24 matter fully with your client? 

2S MS. BROUGH: Yes, Your Honor. 

7 
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1 THE COURT: Y~u have explained to him ~he 

2 significance of the negotiated sentence? 

3 

4 

MS. BROUGH: Yes, Your Honor. 

THE COURT: Did you in fact negotiated this 

5 sentence for your client? 

MS. BROUGH: Yes, Your Honor. 

8 

6 

7 THE COURT: Based on your investigation. do. you 

8 believe the negotiated sentence to be in your client's . 

9 best interest? 

10 

11 

MS. BROUGH: Yes, Your Honor. 

THE COURT: You have shared with your client 

12 the results of your investigation? 

. 13 

14 

MS. BROUGH: Yes, Your Honor. 

THE COURT: And ~fter fully consulting with.you 

15 he indicated a desire to plead guilty? 

16 

17 

MS. BROUGH: Yes, You~ Honor. 

THE COURT: YOU have advis~d him ~pecifically 

18 . the rights that he would be relinquishing if I accept 

19 his negotiated sentence? 

20 

21 

MS. BROUGH: Yes, your Honor. 

THE COURT: Does he fully appreciate and 

22 understand those rights? 

23 

24 

MS. BROUGH: Yes. Your Honor. 

THE COURT: DO you agree with the decision. 

2S based on your investi~ation? 

..... : . 
.....•.... 
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5 

MS. BROUGH: Yes. 

THE COURT: Is your client lawfully in this 

'country~ 

MS. BROUGH: I can't speak to that fully. 

THE COURT: Mr. Martinez, are you lawfully in 

6 this country? 

7 THE DEFENDANT: NO. 

B THE COURT:· Does he understand that once he ;s 

9 released from the punishment that he could be 

10 deported? 

11 

12 

13 

MS. BROUGH: It is my understanding that he 

understands the consequences. 

THE COURT: Is that correct, Mr. Martinez? 

14 THE DEFENDANT: Yes. 

15 THE COURT: YoU still wish me to go through 

16 with this and impose the negotiated sentence? 

17 THE DEFENDANT: Yes. 

18 THE COURT: Do you understand that you are 

19 giving up your right to remain silent by pleading 

20 guilty? 

21 THE DEFENDANT: Yes. 

9 

22 THE COURT: Do you understand you are giving up 

23 your right to a jury trial by pleading guilty? 

24 TH~ DEFENDANT: Yes. 

25 THE COURT: Do you realize that at the trial 

9. 
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1 the state would have to prove your guilt, you do not 

2 have to prove your innocence? 

3 

4 

THE DEFENDANT: Yes. 

THE COURT: In order to do that they·d have to 

5 present witnesses, do you realize that. 

6 THE DEFENDANT: 

7 THE COURT: If you had a trial you would have 

8 an opportunity and right to confront those witnesses. 

9 Do you realize that? 

10 

11 

THE DEFENDANT: Yes. 

THE COURT: YoU will not have that right 

12 because we are not having a trial. Is that your 

13 

14 

15 

understanding? 

THE DEFENDANT: Yes. 

THE COURT: Has anyone threatened you.in any 

16 way to get you to plead guilty? 

17 

18 

THE, DEFENDANT: No. 

THE COURT: other than the negotiated sentence, 

19 has anyone promised you anything to get you to plead 

20 guilty? 

21 

22 
." 

THE DEFENDANT: No. 

THE COURT: Are' you entering your guilty plea 

23 because you are guilty of each offense? 

24 

25 

THE INTERPRETER: I have no other choice. 

THE COURT: Yes, you do. You have a right to 
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make the state prove your guilt beyond a reasonable 

doubt. You don't have to do anything. You don't have 

3 to say anything, you don't have to present evidence, 

4 the state has to prove your guilt. DO you understand 

·S that? 

6 THE OEF~NOANT: Yes. 

7 THE COURT: I ask you again. are you pleading 

8 guilty because you are guilty? And is that your sole 

9 reason for pleading guilty? 

10 THE DEFENDANT: Yes. 

11 THE COURT: IS there any question of your guilt 

12 in this matter. 

13 THE DEFENDANT: No. 

14 THE COURT: Are you under the influence of any 

15 alcohol or any drugs here today? 

16 

17 

THE DEFENDANT: No. 

THE COURT: DO you know of anythi n9 th,at is 

18 affecting your ability to make this decision? 

19 THE DEFENDANT: No. 

20 THE COURT: solicitor .• if you would tell me a 

21 condensed version of the facts. please. 

22 MS. CARDILLO: Thank you, Your Honor. may it 

23 please the Court. August 7, 2606 at th~ Food Lion 

24 parking lot in Mount pleasant, south. carolina, the 

2S defendant -- a co-defendant met with an undercover 

11 
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officer to set up a drug deal. 1 

2 They sat in the car and discussed the drug'deal, 

3 for approximately 4S minutes. The undercover officer 

4 was equipped with video, this was all on' video and 

5 audio. undercover officers, other officers wefe 

6 located about the perimeter to observe what was going 

7 

8 

on. 

The defendant in this case; Mr. Martinez, 

9 showed up with two other people I'm sorry, he 

10 showed up and was introduced to Detective Hembree, :who 

11 was the undercover officer in the car. They t~lked 

12 about money. He left and retrieved the drugs from two 

13 

14 

other co-defendants who pulled up behind the vehicle, 

handed the drugs. Mr. Martinez handed the drugs to 

15 Detective Hembree, andthat's when they were all 

16 arrested on scene. 

17 The drugs field tested presumptive as cocaine. 

18 And later CPO lab weight came back as positive for 

19 252.28 grams of cocaine. This all occurring within a 

20 half of mile of the Bell Hall Elementary school 

21 located at 385 Egypt Road, also in Mount pleasant. 

22 THE COURT: Are those facts correct, Mr. 

23 Martinez? 

24 

25 

THE DEFENDANT: Yes. 

THE COURT: Have you fully understood all of my 
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questions? 

THE DEFENDANT: Yes, ma'am (sic) .. 

THE .COURT: Have you truthfull y res·ponded to 

4 those questions? 

5 

6 

THE DEFENDANT: Yes. 

THE COURT: Do you realize that I will be 

7 relying on your responses? 

8 

9 

THE DEFENDANT: Yes. 

THE COURT: I find that Mr. Martinez has had 

13 

10 the benefit of competent counsel. He has indicated to 

11 me that he is totally satisfied with her 

12 representation. I find there ;s a sufficient factual 

13 basis to support the pleas, and therefore will accept 

14 the pleas being freely, voluntarily, knowingly and 

15 intelligently ~ade and entered. 

16 I now will hear from you, Ms. Brough, as to why 

17 I should accept and i~pose the negotiated sentence. 

18 MS. BROUGH: Your Honor, Mr. Martinez is only 

19 25 years old. As Ms. cardillo said ~e has been in the 

20 charleston county Detention center, I don't· know that 

21 she actually mentioned this, but he has been there 

22 since August 7, 2006 without incident. 

23 . He has .been in some drug programs, he has 

24 actually been in two different drug programs while· in 

2S the detention center voluntarily. 

13 
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o 1 He has two children. And he is a yo~ng man. 

2 And he has been involved in his representation in the 

3 matter. 

4 THE COURT: Is there anything Mr. Martinez 

5 wishes to say? 

6 THE DEFENDANT: No. 

7 THE COURT: sentence of the Court of indictment 

8 2007-66 is that yo~ be committed to the department of 

9 corrections, as agreed, for the term of 18 years. 

10 How much time has he served? 

11 MS. CARDILLO: -Your Honor, he has been in since 

12 August 7, '06. I did not add those numbers up. 

o 13 THE COURT: That's all right, I will put since 

14 August 7th; is that correct? 

15 MS. CARDILLO: Yes, Your Honor. 

16 THE COURT: credit for time served since August 

17 7, 2006. Sentence of the court in 2007-65 is that you 

18 be committed, Mr. Mart1nez, to the department of 

19 corrections for a term -of ei~ht years, given credit 

20 for time served since August 7, 2006, and it is 

21 concurrent. Good luck, sir. 

22 MS. CARDILLO: Thank you, Your Honor. 

23 (cou rt Repo rte r' s Note: liTHE DEFENDANT" 

- 24 denotes when the defendant responded ; n Engl i sh. "THE 

25 INTERP~ETER" denotes when the interpreter responded in 

o 
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1 Engli sh.) 

2 (whereupon, the proceedings in this matter 

3 before the court were adjourned.) 

4 * * * ~ * 
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10 
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C E R T I FICA T E 
. . ---------------------

6 I, the undersigned, ANNE BOULEY MEYER, 

1 Official court Reporter for the Ninth Judicial 

8 circuit of the state of south carolina, do hereby 

9 certify that the foregoing ;s a true, accurate, and 

10 complete transcript of record, and of all the 

11 proceedings had and evidence introduced in the 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

above captioned case, relativ-e to appeal, in the 

circuit Court for South carolina, on the indicated 

date. 

I do further certify that I am neither 

of kin, counsel, her iriterest to any party hereto. 

---~-J-~--
Anne Bouley Meyer, RPR 

Circuit Court Reporter 

'., ,: .... ' 



~ry)\,-

FORi'\15 F I L E-!:$ 

STATE OF SOUTH CAROLINA ) 

County of Cha.~l \l~kC\r\ - ~ . 
AUG - 7 ~on8 

Jl..JI IF J. Aro'l'lSTRCmG 
TN THE COURT OF C01vfCllKRIQ;.<S.P. Be G.S • 

. -ii~.3~61S~ 
E~Ll,O.,,\dt> ~~ [4'" ' tZ a . 

\§~~ ~. 
v. 

APPLICATION FOR . ~. . ~ r 
State of South Carolina 

) 
) 
) 
) 
) 
) 
) 
). 
) 

l'OST-COJ;-,ICTION ~ ~ 

:~ tai . :]. 
ISTRUCTIONS - READ CAREFULLY 

In order·for this application to receive consideration by the Court~ it s?all Pe written (Ie81bly 
handwritten or typewritten), signed by the applicant and verified (notarized). and it shall set lorth in. 
concise fonn the answers to each applicable question. Ifnecessary. applicant may:furnish his answer to a 
particular question on the reverse side of the page or an additional page. Applicant shall make clear to 
which questions any such continued answer refers. 

Since every application .. must be sworn under oaih, any:fuJse statement of a material fact therein 
may serve as the basis for prosecution and conviction fur pexjury. Applicants should, ther.efore. exerclr.<: 
care to assure that all answers are true and correel . 

If the application is taken in forma pauperis. it shaD include an affidavit (attached at the back of 
the form) setting furth information, which establisbes that applicant Vril1lJe unable to pay the fees and 
costs of the proceedings. When ~ ~plication i~ completed, the original shall be mailed to the Clerk of 
Corn for the County in which the applicant Was coxi~cted. 

1. Place ofdetenHon L ~ lbt-r" C.O .. {I,"{.. \ bV\CJ. q/6.·.· .'~. ~ 0 : 

2. 

3. 

~. 

. ., ..., 5: ... f' • ('I ., C 11 '1 
d"'[,. t \) It· L.. o~ '-. . 

Name and location Court which imposed 'f'tence (:. h (;" I ill" r\ C Qc.\. .l ~ c.bu i J, 
\ulA>( 'uD 12\ll>o.d. bt Ck<.~(\l!&Jo\1 s. Q ·~14[) I . 
Namc(s) ofco~defendant(s) (ifany)~otnhlo 'E~~t-iQ'i' ~CdR"S Q) :rQ~~ \..u\~. 
Gjl±7t"J!e"2 ~\5?lroN\e7 <D ltl;\ &\"'0'>;<\:0 j.,I)M\'C\!~t "t>,c,.':::.~.(.~ 
The indictmen!S number or numbers (ifknown) upon which ~d the offences foe which seotence 

was imposed: 

(a) h ' \ J. t/] 3;( ~ \ J. D '73 j 



, 18 . 

5. 

(b) 

(c) 

The date upon which sentence was imposed and the terms of the sentence: 

tv\CI~ ~ h 3 I ..1.00"8 U'r "r ~) (a) 

(b) 

(c) 

6. Check whether a finding of guilty plea was made: 

(a) aflerap1eoof~ £1(", D~ aU.; l{'t 
(b). afterapleaofnotguiliy _________________ _ 

(c) after a plea of nolo contendere _______________ _ 

7. Did you appeal from the judgment of conviction or the imposition of sentence?--'--"-___ _ 

ND 
8. If you answer "yes" to (7), list:· 

(a) the name of each Court to which you appealed: 

i 

ii. .. ;-
iii. 

(b) the result in each such Court to wruch you appealed: 

i. 

n. 

iii, r 
(c) the date of each such result: 

1. 

ii. 

iii. 

(d) ifknoWD, citations of written opinion entered pursuant to such resuhs: 

I. 

2 

-. ~': 
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9. 

11. 

(a) 

(b) 

(c) 

19 

..-10. State concisely the grounds on which you base your allegatioDS that you are being h.eld in custody 

12. 

unlawfully: . 
I\A 11:1 (, '(~SI .. 1 

(a) .i.1\<:..ttc d·QV\ tv? I ~~Yl C(. 

(b) 

(c) 

State concisely and in the same order the facts which support each ground set out in (10): 

(a) C!.D~w\.t;t( ~H c..d. ~o ~t~k)~~ 
(b) . CI0~\'~~~( ~(.\d~~ ~o -3::Vl-\<'t/'\IJ l}f Cur4~i") LU;{.v\~~ 
(c) .r Wc.0) ~c.ol'c...l:Y\-\o ~(<'l-~dJ(l~G,~.l{li- .. 
Prior to this application have you filed with respect to this co~ction: {S 
(a) any petition in a State Court under South Carolina Law?_~f'/--L-.!=!O __ 
(b) Any petition in State or Federal Courts for bBbeas corpus or post - cOnvictions relief? ..ND 

(c) Any petition in the U oited States Supreme Court for certiorari 0 ther than petitions, if any, 

already specified in (8) _L.:N~D~ _____ -
(d) Any other petitions, motions or applications in this or any other Court? 

NO . 
13. If you answered "yes" to any part of (12), list with respect to each petition, motion or application: 

(a) 

1. 

ii. 

3 
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ill. 

(b) the name and locatio of the Court in which each was filed: 

1. 

ii. 

ill. 

(c) the disposition thereof 

i 

u. 

iii. 

Cd) the date of each such dispOsition: 

i. 

ii. 

iii. 

(e) ifk.nown, citations of written opinions or orders entered pursuant to each such disposition: 

L 

ii. 

ill. 

14. Has any ground set forth in(l 0) beenpreviously presented to this or any other Court, State or 

Feckral, in any petition, motion or application, which you have :filed? 

ibf· 
15. If you answered ~es" to (14) identifY: 

(a) which grounds have been presented: 

ii. 

w. 

(b) the proceedings in which each ground was raised: 

. 4 

....... -;'. 
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u. 

iii. 

16. [f any ground: set forth in (10) bas not previously been presented to any Court, State or Federal, set 

forth the ground and state concisely the reasons why such ground has not previously been 

presented: 

(a) 

(b) 

(e) 

17. Were you represeIlted by an attorney at aIrf time during the course of: 

(a) your arraignment and plea? _y-¥-(~G~' ____________ _ 
(b) your trial, ifany? __________________ _ 

(c) yoursentencing? ____ ~7--t-S-_--------.......,.----
(d) your appeal, ifany, from the judgment ofcoaviction or the imposition of sentence? 

(e) preparation, presentation or consideration of any petition. motion or applications with 

. respect to this conviction, which ~ou filed? ---~U-..Jf~4~f--------
If you answered "'yes" to one or more parts of (17), list: 18. 

(a) the name and address of each attomey VJho represented you: 

i. ~c~vuL~ 1\( ·G. G~u. 4-13 60."" nv'\{,\ l ~; \hw~w~' 
il. C.h(AV\ l.tS4b V\ I 5\)1..\'{6 (\,'l. f "Ol0fl(l iC140 '1· 
iii. 

(b) 

1. 

u. 

lll. 

19. State concisely the rei.iefyou seek in filing this application: 

5 



20. ,AJe you now under sentence from any other court that you have not challenged? 

{Vb 

Revised 312003 
STATE OF SOUTH CAROLINA ) 

VERIFICATION 
CoUnty O~ Cht> ~I l ~6{u Y\ ~ 
.\ ~ ~'3~$SS~ 

I, E~ \"\0-"" ~ C) VV\,0:. Y'-~t {L ( L . being duly swom upon my 
oath, depose and say that I have subscribed to the foregoing application; that I know the contents thereot; 
that it include every ground known to me fur vacating, setting aside or correcting the conviction and 
sentence attacked in thls application; and. that the matters and allegations therein set forth are true. 

SWORN to snbscn"bed befure me this 5A 
Day of_~4W'~~-t+_-+-' fJr> 2Ui) t 

j. \ 
---~~~~"'t-~==--- (L.S.) 

My Commission Expires: --+f--frl-:-.:-=-J-----

6 



APPLICATION TO PROCEED MTHOUT PA ~lENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

23 

r. EdL~L\. V'l Jo rVlu\. ,tl {:- n. e. Z_ ~ r;-g 5:( , hereby apply for leave to 
proceed in this action Vlithout prepayment offees or costs or security therefore. In support army 
application I declare under penalty ofpeIjury that the following fu.cts are true: 

(1)" I am the applicant in this action and I believe I am entitled to redfess. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give seeu:nty 

the;or-9-W ~~~, I . . .: -'.-- . 

Appiicatlt 

---.v:~\:1J6...L*~~::::::::'---:-- (L.S.) 
. Dtary "c 

My Commission Exp os: #fZOfJ 
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STATE OF SOUTH CAROLINA 

COUNTY OF cHARLESTON 

Eduardo MartineZ, #326852, 

Applicant, 

) 
) 
) 
) 
) 
) 
) 
) 
). 

25. 

IN THE COURT OF COMMON PLEAS 

2008-CP-I0-4S61 

) 
) 
) 
) 
) 
) 
) 

\ 
41 

v. RETURN 

State of South Carolina, \ 
, 

. Respondent. 

\' 
\ 

The Respondent, making its Return to the application for post-convictibn relief (peR) 

filed August 7, 2008, would respectfully show this Court 

1. 

The Applicant is presently confined in the South Carolina. Department of Corrections 

pursuant to orders of commitment of the Charleston County Clerk of Court The Applicant was 

indicted at the January 2007 term of the Charleston County Grand Jury for trafficking in cocaine 

-r m 
o 

(2007 -<;1S.; 10-0066) and possession with intent to distribute (PWID) cocaine within proximity of 

a school (2007-GS~IO-0065). Jacqueline O. Grau, Esquire, represented the Applicant. On 

March 3, 2008, the Applicant. pled guilty to the pro~imity charged and to the lesser-included 

offense of trafficking in cocaine (28-100 grams, 151 offense). Pursuant to a negotiated plea 

agre~ent, the Honorable R. Markley Dennis, Jr. sentenced him to confinement for eighteen (18) 

years for trafficking eocaine and eight (8) years for the proximity charge .. ' The sentences were to 

run concurrently. The Applicant did not appeal his conviction or sentence. 

1 



Attached herewith and incorporated herein are the records of the CharlestonCo~ty 

Clerk of Court regarding the subject convictions, the Applicant's records from the South Carolina 

Department of Corrections, and the gUilty plea transcript. 

II. 

In his current application, the Applicant alleges that he is being held" in custody 

unlawfully for the following reasons: 

1. Ineffective assistance of counsel in that counsel 
a. Failed to investigate. 
b. Failed to interview certain witnesses. 
c. Coerced Applicant into pleading guilty. 

III. 

In a post-conviction relief action, the Applicant bears the burden of proving the 

allegations in the application. Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). Where the 

"application alleges ineffective assistance of counsel as a ground for relief, the Applicant must 

prove that "counsel's conduct so undermined the proper .functioning of the adversarial process 

that the trial cannot be relied upon as having produced a just result" Strickland v.W ashington. 

466 U.S. 668, 104 S.Ct 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C:,44i, 334 

S.E.2d813. 

The proper measure of performance is whether the attorney provided representation 

within the range of competence reqUired in criminal cases. The courts presume that counsel 

rendered adequate assistance and made" a11 significant decisions in the exercise of reasonable 

professional judgment Strickland, 466 U.s. 668. The Applicant must overcome this 

presumption in order to receive relief. Cheny v. State, 300 S;C. 1 is, 386 S.E.2d 624 (1989). 

2 
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The reviewing couit applies a two-pronged test in evaluating allegations of ineffective 
. . 

assistance of plea counsel. First, the Applicant must prove that counsePs performance was 

deficient Under this prong, the court measures an attorney's performance by its nreasonableness 

under professional norms." Cherry, 300 S.C. at 117, 386 S .. E.2d at 625 (citing Strickland). 

Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different" Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to 

guilty plea counsel, the Applicant must show that there is a reasonable probability that, butfor 

counsel's alleged errors, he would not have pled guilty and would have insisted on' going to trial. 

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct 366, 88 L.Ed. 2d 203 (1985). 

The RespOndent submits that the Applicant cannot satisfy either requirement of the 

Strickland test However, the allegation of ineffective assistance of counsel probably raises 

questions of fact that the record does not conclusively refute. Accordingly, the Respondent 

requests an evidentiary hearing to fully resolve this issue. See Shamer v. State, 279 S.C. 264, 

305 S.E.2d 247 (1983). 

IV. 

The Respondent denies each allegation that is not expressly admitted, qualified, or 

explained. 

3 
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held. 

v. 

WHEREFORE, having made its Return, the State requests an evidentiary hearing be 

,2009. 

4 

Respectfully submitted, 

HENRY DARGAN McMASTER 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEYW. ELLIOTI 
Assistant Deputy Attorney General 

MATTHEW J. FRIEDMAN 
. Assistant Attorney General 

c 

BY:.~~~~ 
A'ITORNEYSFR RESPONDENT . 

Office of the Attorney General 
P.O. Box 11549 . 

. Columbia, SC 29211 
(803) 734-3737 

, .' .: ' 
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STATE OF soum CAROLINA 

COUNTY OF CHARLESTON 

Eduardo Martinez #326852, 

Applicant, . 

vs 

State of South Carolina; 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

2008-CP-I0-4561 . 

~ 
~ ~ ~ 

\ i~ ~ 
AFFIDAVIT OF SERVICE B~ 

\ 

n(J') :It: 
0-4 C:::;a _ 
~o •• 

\ a ~ 

. 1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that 
this is a proper circumstance of service by mail. 

3. I have this day s¥IVed a copy of the Return in the above-captioned matter on the 
following person{s} by depositing same in the United States mail, postage prepaid: . 

Barrett R. Brewer, Esq. 

Clawson & Staubes, LLC 

126 Seven Fanns Drive, Suite 200· 

Charleston. South Carolina 29492 

DATED this 23m day of March, 2009. 

29 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

EDUARDO MARTINEZ, 

Applicant, 

VS. 

STATE OF SOUTH CAROLINA, 

Respondent. 

BE FOR E: 

COURT OF COMMON PLEAS 
DOCKET NO. 2008-CP-10-4561 

TRANSCRIPT OF PCR HEARING 

November 20, 2009 
Charleston, South Carolina 

THE HONORABLE KRISTI LEA HARRINGTON, Judge. 

A P PEA RAN C E S: 

BARRETT R. BREWER, ESQ. 
A TIORNEY FORAPPLICANT 

MATTHEW J. FRIEDMAN, ESQ. 
ASSISTANT ATTORNEY GENERAL 
A TIORNEY FOR RESPONDENT 

HEATHER GAYLE BURNS, RDR 
OFFICIAL COURT REPORTER 
9TH JUDICIAL CIRCUIT 
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IN D EX 

WITNESSES 

DIRECT CROSS REDIRECT RECROSS 

JACQUELINE GRAU 
by Mr. Brewer 6 23 
byMr. Friedman 18 27 

EDUARDO MARTINEZ 
by Mr. Brewer 29 47 
by Mr. Friedman. 43 

JACQUELINE GRAU (Rebuttal) 
by Mr. Friedman 55 
by Mr. Brewer 59 

EXHIBITS 

Ident. 

Petitioner's 1 Order to appoint interpreter, 1-24-08 7 

Petitioner's 2 Order to appoint interpreter, 2-22-08 7 

Petitioner's 3 Request to appoint interpreter 8 

Petitioner's 4 Letter dated 1-2-08 12 

Petitioner's 5 Letter dated 1-3-08 13 

Petitioner's 6 Transcript of plea, 3-3-08 23 

Petitioner's 7 Proposed order to appoint interpreter 53 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

THE COURT: Next case 

is Eduardo Martinez versus the 

State of South Carolina. 

Please state your 

name for the record. 

MR. BREWER: Your 

Honor, Barrett Brewer and I am 

here for here for the 

plaintiff in this case. 

THE COURT: All right. 

You are Mr. Martinez? 

( The i n te r pre t e r 

interprets the Court's 

question to the defendant and 

the defendant's response to 

the' C 0 u r t . ) 

A Yes. 

THE COURT: If you 

will, please swear the 

interpreter in and the 

applicant. 

(The interpreter, 

Carla Collins, is sworn.) 

THE COURT: And we're 

going to need Mr. Martinez 

2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

sworn in as well. 

(The interpreter 

interprets the oath to the 

defendant as well as the 

defendant's respon~e to the 

Court.) 

THE COURT: Mr. Brewer, 

what grounds are you going 

forward on here today? 

HR. BREWER: May it 

please the Court, your Honor, 

Mr. Martinez is moving forward 

on ineffective assistance of 

counsel I and primarily the 

argum~nt for the Court here 

today is that Mr. Martinez 

during the course of b~ing 

represented by his attorney 

and prior to the time of the 

trial, his attorney failed to 

get an interpreter to he'lp and 

assist in his own defense, to 

help him communicate plea deal 

offers. 

He ultimately did 

~3 
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1. 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

accept a plea deal offer but 

~aid that it was in said 

that previous offers were 

ineffectively communicated to 

him, therefore he was not, he 

was deprived of his 

constitutional right to 

counsel, to or, excuse me, 

his constitutional right to 

effective counsel, to get 

. prop e r 1 y com mu n ; c at e d p 1 e a 

deals j and to properly prepare 

him for trial. 

He ultimately says 

what happen~d is that when he 

showed up at trial he did have 

an i nvesti an ; nterpreter 

present. At t hat ··t i me he 

fully and finally understood 

there was a plea deal on the 

table, that he had previously 

had a plea deal that would 

have been a better deal to 

him, and at that point he says 

I didn't know what had 

4 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

happened. I ultimately was 

unprepared to try this case. 

I didn't know that I had these 

previous deals and ultimately 

my attorney pressured me into 

accepting a plea deal on that. 

date, and that is ~is basis 

for post conviction relief 

before the Court today. 

THE COURT: Mr. 

Friedman, are you prepared to 

g.o forward on that ground? 

MR. FRIEDMAN: Yes, 

your Honor. 

THE COURT: Mr. Brewer, 

pl ease call your fi rst 

witness. 

MR. 

your Honor. 

would call 

would call 

this time. 

BREWER: Thank you, 

At this time we 

actually we 

Miss Jackie Grau at 

~5 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

GRAU DIRECT 

JACQUELINE GRAU, 

having been called as a 

witness, is duly sworn and 

testifies as follows: 

MR. 

Q 

are you 

A 

Q 

for the 

attorney 

Right? 

A 

Q 

DIRECT EXAMINATION BY 

BREWER: 

And, Mis s G r au, h ow 

doing today? 

I'm okay. 

Good. I know just 

record you used to be an 

here in Charleston. 

Right. 

And you're now in 

16 Columbia? 

1 7 

1 8 

A 

Q 

Well, I'm 

From Lexi ngton. -I'm 

19 sorry. And at one point you were 

20 representing Mr. Eduardo Martinez 

21 in his criminal trial as an 

22 appoi nted attorney. Is that 

correct? 

That's right. It was 

23 

24 

25 

A 

originally assigned to Warren 

6 



GRAU DIRECT 

1 Moise in my offi.ce and as a 

'2 partner he delegated it to me. 

3 Q Okay. And my 

4 understanding is that Mr. Martinez 

5 ultimately, when you represented 

6 him, there was ultimately a trial 

7 date that was called and you had 

8 arranged to have an interpreter 

9 appointed for Mr. Martinez. Is 

10 that correct? 

11 A If I remember 

12 correctly, that's that's right. 

13 MR. BREWER: Permission 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

to approach the witness with 

an exhibit. 

THE COURT: Yes, sir .. 

(An order to appoint 

an interpreter dated January 

24, 2008 is marked as 

Petitioner's Exhibit No.1 for 

i dent; fi cati on.) 

(An order to appoint 

an interpreter dated February 

22, 2008 is marked as 

Petitioner's Exhibit No.2 for 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

GRAU DIRECT 

i denti fi cati on.) 

(A re~uest to appoint 

an interpreter is marked as 

Petitioner's Exhibit No.3 for 

; den ti fie at i on . ) 

Q All right. Mis s 

Grau,' I'm handing you 

through three, and I 

you those are it' s 

e x h i bit s on e 

represent to 

a request 

10 for appointment of an interpreter 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

as well as two orders that you 

subsequently got appointing the 

interpreter. Is that correct? 

A That's what that's 

what I see. J don't remember 

exactly the time line bf it, but 

that's what the documents show me. 

Q Okay. And in fact do 

19 you remember havi ng to obtai n' an 

2 0 i n t e r pre t e r for Mr. Mar tin ez ? 

21 A Yes. I think I had 

22 

23 

24 

to get two 

Q 

A 

25 trial 

of them 

Right. 

'f 0 r an upcoming 

8 



GRAU DIRECT 

1 Q Now in looking at the 

2 orders, and I don't know if your 

3 recollection would assist you in 

4 thi S I but you di dn' t never 

5 obtai ned an interpreter for the 

6 purpose of communicating with Mr. 

7 Martinez prior to trial or 

8 otherwise helping prepare him for 

9 trial? 

1 0 A Well, I had an 

11 interpreter for I believe for 

12 an original plea that we had 

13 planned 

14 

1 5 

1 6 r i gh t . 

Q 

A 

Okay. 

if I remember it 

And at that time I think 

17 we actually got to court and at 

18 that time Mr. Martinez decided not 

19 to take the deal while the 

20 interpreter was there. 

21 Q Okay. But prior I 

22 guess it was now you had gone 

23 and met with Mr. Martinez in the 

24 pri son I assume? 

25 A A good deal. 

~9 



40 
GRAU DIRECT 

1 Q Okay. Did you have 

2 an interpreter with you when you 

3 did that? 

4 A No. 

5 Q When you sent Mr. 

6 Martinez the letters updating him 

7 on what was going on with his case 

8 did you use Spanish to communicate 

9 to him? 

10 A In the letters I 

11 wrote in English. 

1 2 

1 3 

1 4 

1 5', 

Q Did 

arrange to have 

read the letters 

A No. 

did you 

ani n t e r p r et e r 

you sent him? 

But I will add 

1 6 't hat I d 0 s pea k s 0 m e Spa n ish and I 

1 7m e t wit h him qui tea few t . i m e san d 

18 my impression was that he 

19 understood me and'he told me that 

20 he understood me, and I would not 

21 have carried forward if I, I 

22 didn't think he 'understood me. I 

23 felt that we communicated in a mix 

24 of my Spanish and some of his 

25 English and that he knew what was 

1 0 



1 

2 

3 

going on. I 

would not have 

thought he was 

GRAU DIRECT 

for my own sake I 

gone forward if I 

in the dark with 

4 it. 

5 Q Are you 

6 conversational in Spanish? 

7 A I once I start 

8 

9 

speaking 

I mean I 

I can speak some Spanish. 

took it in college. I 

10 spent a semester in Spain and, you 

11 know, I had a background in 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

Spanish. 

Q Okay. Mr just to 

make sure for the Court that Mr. 

Martinez is 

opposed to 

A 

a Mexican national 

a Spanish national? 

Ri ght. And the 

as 

accent in some things are a little 

bit different but I believe that 

the, the verbs and the major words 

are the same. 

Q I 

MR. 

permission 

understand. 

BREWER: Now 

to approach the 

witness with an additional 

1 ~1 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

GRAU DIRECT 

exhibit? 

THE COURT: Yes, sir. 

(A 1 etter dated 

January 2, 2008 is marked as 

Pet i t ion e r 's E x h i bit No. 4 for' 

id e n t i f i cation . ) 

HR. BREWER: Now 

going to be approaching 

I'm 

the 

witness with a letter of 

January the second, 2008 from 

the Solicitor's Office. 

12 Q Now, Miss Grau, I'm 

1 3 han din g yo u what' s be en· mar ked as 

1 4 e x h i bit f 0 u ran dis t his t he 

15 letter that you received from the 

16 Solicitor's Office on January 

17 second, 2008 offering an initial 

18 plea deal to Mr. Martinez of 

19 fifteen years for twenty-eight to 

20 one hundred grams of cocaine? 

21 A That's what it looks 

22 like. 

23 

24 

25 

Q And i s 

recollection, and I 

expressly mentioned 

your 

think it's 

in the 1 etter 

.. (. 

1 2 



GRAU DIRECT 

1 here, that initially Mr. Martinez 

2 was being charged with two hundred 

3 to four hundred grams. Correct? 

4 I think it's in the upper, the 

5 

6 

fi rst part 

A 

of that paragraph. 

Yeah. I t h ink. t hat's 

7 what it says. I don't have my 

8 files. It's in the possession of 

9 Gri mba11 and Cabani ss, but it 

10 looks 1 ike that was hi s i ndi ctment 

11 and then she was offeri ng to, to 

12 let him plead to a lesser amount. 

13 MR. BREWER: Okay. 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

Now, your Honor, permission to 

approach the witness with a 

second exhibit? 

THE COURT: Yes, sir. 

(A letter dated 

January 3, 2008 is marked as 

Petitioner's Exhibit No.5 for 

i denti fi cati on.) 

HR. BREWER: Your 

Honor, I'm approaching Miss 

Grau now with a letter of 

January third, 2008 which is 

1~3 
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4 

5 

6 

7 

8 
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1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

GRAU DIRECT 

her letter to Eduardo Martinez 

communicating the 'deal that we 

JUs t dis c u' sse d . 

Q Miss Grau, I'm 

handing you petitioner's five. Do 

you recog.nize this letter? 

A It does look like my 

·signature., I think this is my 

letter. 

Q. Okay. And would this 

be the letter on January third, 

2008 communicating your letter of 

January excuse me. 

Communicating the plea deal offer 

in the letter of January second, 

2008 that I 

A Yes. I mean as soon 

as I heard that we had an affer of 

course I related it to him as soon 

as I 

that 

could. 

I take 

Q 

That was something 

seriously, so 

Now do you have 

your I 

file with 

you I can 

do actually have your 

me. If it would help 

certainly get that for 

1 4 



1 

2 

you. But is 

recoll ecti on 

GRAU 

thi s to your 

the only 

DIRECT 

3 communication that you made in 

4 writing to Mr. Martinez that plea 

5 deal? 

6 A Well, there are a 

7 couple plea deals. 

8 Q Okay. 

9 A I don't know if this 

10 was the only one. I know I wrote 

11 to him a good deal as his trial 

12 approached and I visited him a 

13 good deal. I believe I sent him 

14 earl i er on the statutes ·that I 

15 attached to this letter and now as 

16 far as his actual plea, I don't 

17 know. 

18 Q Right. Right. 

19 Right. And but as far as this 

20 particular deal do you have any 

21 recollection of sending him any 

22 other correspondence? 

23 A I don't but I, I 

24 don't know for sure. 

25 Q And the reality is 

1~5 



~~---------

46 1 6 

GRAU DIRECT 

1 just you would have sent this. 

2 This one letter was in English and 

3 not inS pan ish. Co r r e c t ? 

4 A Right. 

5 Q You have no 

6 information today that this, that 

7 this letter or the contents of 

8 this letter of January third, 

9 2008, exhibit five, was 

10 communicated to Mr. Martinez by an 

11 official interpreter? 

12 A No. I don't know if 

13 it was. 

1 4 Q 0 kay . Do you 

1 5 u n d e r s tan dt hat , that you, had the 

16 ability as his attorney to have 

17 obtained an interpreter prior to 

18 any of his days in court? 

19 In other words you 

20 could have one to go to visit with 

21 him in jailor otherwise when you 

22 were communicating the letters to 

23 him? 

24 A Yes. It was 

25 difficult as being not in the 



GRAU DIRECT 

1 Publ i c Defender's Offi ce where 

2 they have an interpreter ready, 

3 readily available. If I had 

4 wanted it I think I could have, 

5 but I didn't feel that I needed it 

6 to talk to him. 

7 Q Now ultimately you 

8 di d ha.ve·· a day in court. What was 

9 it, February of 2008 where 

10 ultimately there was a plea agreed 

1 1 to? 

1 2 A That seems correct 

13 based on the time line. Might 

14 have been March .. I'm not sure, 

15 but around there. 

16 Q And do you recall 

17 actually being in court with Mr. 

18 Martinez the day he accept 

19 ultimately did accept a plea deal? 

20 A .Yes. 

21 Q And on that date did 

22 he have an interpreter with him? 

23 

24 

25 

A I believe so. 

MR. BREWER: Okay. 

Your Honor, I have no further 
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GRAU CROSS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

questions for Miss Grau. 

THE WITNESS: Thank 

you. 

HR. FRIEDMAN: Thank 

you. 

1 0 

1 1 

CROSS-EXAMINATION BY 

MR. F R I E DM AN: 

Q Miss Grau, how long 

12 have you been practicing law? 

13 A Six. years. 

14 Q How much of your time 

15 has been i:n criminal law? 

16 A Definitely not as 

17 much as civil I had maybe about 

18 five criminal or four criminal 

19 cases before Mr. Martinez, 

20 although I did have some P. C. 

21 R. 's but, you know, brought me 

22 into that area. 

23 Q Okay. You recall 

24 about how ma~y times you met with 

25 Mr. Martinez? 

1 8 



1 

2 

3 

4 

5 

6 

7 

A 

was ten 

know, I 

that. 

Q 

troubl e 

A 

GRAU CROSS 

I mean I feel like it 

to twenty times but, you 

have to see a log to know 

Did you have any 

communi cati ng with him? 

It was, it was not 

8 fluid all the time but I did 

9 feel like I mean I spent extra 

10 time with him every time and made 

11 sure that he understood me and I 

12 feel like he did understand me. 

1 3 In fact he knew some 

14 of the laws before I even came in 

15 and that he had spoken to other 

16 people and knew about what I was 

17 going to tell him about 

18 eighty-five per cent and things 

19 like that, so I felt like he 

20 understood me. 

Q Do you recall 21 

22 

23 

24 

25 

discussed the elements of 

charges or what the State 

requi red to prove? 

A I don't know 

i f 

the 

was 

that 

you 

we 
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G RAU CROSS 

1 actuall y di scussed that in full, 

2 but I know I sent him the s t at ute 

3 to look a ta n d we talked about the 

4 evidence, we talked about the 

5 witnesses who'd be called, and I, 

6 I probably got into the burden of 

7 proof that the prosecutor would 

8 have and how I thought our 

9 evidence would be received. 

1 a Q Al 1 r'i g h t . Now did 

11 the appl i cant speak Engl i sh, speak 

1 2 

1 3 

much English? 

AHe spoke my 

14 understanding is he does speak 

15 some English. I .mean, I don't know 

1 6 i f he was a f r aid to i n iti all y 

17 speak to me in English but I am 

18 fairly certain that he does 

19 understand some Engl i sh. 

20 Q You recall if he 

21 answered any of the judge's 

22 questions in the plea in English? 

23 A I don't remember. 

24 Q Did you communicate 

2 5 all the p 1 e a of fer s to' the 

20 



GRAU CROSS 

1 

2 

3 

4 

5 

6 

applicant? 

A 

Q 

understood 

A 

Q 

Oh, yes. 

You think he 

them? 

I believe so, yes. 

Did you inform him 

7 the consequences of the plea? 

of 

8 A Yes, and we did have 

9 substantial talks about that 

10 because he knew how much time he 

11 was goi ng' to get and he. was upset 

12 about that, so that's why he 

13 didn't take the fifteen years 

14 which was the first offer. 

15 I diQ relay that to 

16 him and he decided not to take 

17 that and as his trial came closer 

18 we had more and more discussions 

1 9 

20 

about what a trial 

in this county for 

would be 

him, a·l 1 

21 evidence against him. The 

1 ike 

the 

22 narcotics officer was videotaped 

23 with him. Other witnesses who had 

24 already decided to plea and he 

25 woul d be have been, woul d be 
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1 t est i f Y i ng a g ai n s t him. 

2 I surely fel~ that he 

3 needed to take a negotiated plea 

4 as 0 p posed tog oi n g to, t 0 go on 

5" to trial 

6 Q All right. And this 

7 was a negotiated sentence of 

8 eighteen years that he accepted? 

9 

1 a 

A 

Q 

Yes. 

Do you think he 

1 1 ,u n d e r s too d w hat was m ea n t. b Y a 

12 negotiate~ sentence? 

13 A Yes. 

14 Q Whose decision was it 

15 to plead guilty? 

16 A It was his decision. 

1 7 

1 8 . 

1 9 

20 

21 

22 

2,3 

24 

25 

MR. FRIEDMAN: I have 

nothing further, your Honor. 

THE COURT: Mr. Brewer. 

, '." 

22 
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2 

3 

4 

5 

6 

7 

8 

9 

1 0 

GRAU REDIRECT 

REDIRECT EXAMINATION 

BY MR. BREWER: 

HR. BREWER: Permission 

to approach the witness with 

a n e xh i bit? 

THE COURT: You may. 

(A transcript is 

marked as Petitioner's Exhibit 

No.6 for identification.) 

Q Miss Grau, I'm just 

11 handing you petitioner's exhibit 

12 six and this is I submit to you 

13 this is the transcript from the 

14 day of the, the plea deal that Mr. 

15 Martinez made that day and just to 

16 flip through it. 

17 The question, the 

18 question I'm going to ask about it 

19 is just ask whether or not Mr. 

20 Martinez responded in English at 

21 all. What I'm asking is you to 

22 look through it and see if at the 

23 beginning that the interpreter was 

24 sworn in for Mr. Martinez and it 

25 does appear had spoken for him 

2:S3 
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1 through the, through the plea 

2 bargai n. 

3 A I really can't tell· 

4 based on the way the transcript is 

5 done because at some poi nt the 

6 transcript switches to the 

7 defendant as opposed to the 

8 interpreter at about page five. 

9 Q Do you see where the 

10 interpreter is in fact sworn in, 

1 1 ·t ho ugh? 

12 A Yes. 

13 Q Okay. And do you see 

14 any point where in his after 

15 the point that the interpreter is 

16 sworn in, that the testimony 

17 becomes the defendant? 

18 A Yes. 

19 Q Okay. Now, Miss 

20 Grau, let me ask you this. You 

21 discussed with Mr. Friedman 

22 earlier how you discussed with Mr. 

23 Martinez multiple times that the 

24 evidence, that the burdens against 

25 hi m , what the wi t n e sse s were go i n 9 
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1 to testify to. As I understood he 

2 had witnesses that were going to 

3 testify against him. Is that 

4 right? 

5 A Testify against him? 

6 Q Or he had some 

7 codefendants that were going to 

8 testify. 

Oh, yes. 9 

1 0 

A 

Q And you had explained 

11 what those witnesses were going to 

12 testify about? 

A Yeah. We tal ke d 1 3 

1 4 about them a great deal. He was 

15 concerned that two of them I 

1 6 

1 7 

1 8 

1 9 

20 

21 

believe 

private 

earlier 

Q 

A 

about, 

had I believe.they 

counsel and had taken 

deals. 

Okay. 

He was concerned 

you know, getting what 

22 got and, you know, comparing 

23 himself. 

24 

25 been 

Q Would those have 

would, would those 

had 

they 

2rs5 
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1 co m m u n i cat i on s h ave . bee n ' 

2 communications you had with him at 

3 prison when you went to visit with 

4 him and prepare for this trial? 

5 AWe tal ked a-b 0 u t t hat 

6 

7. 

8 

stuff definitely when he was 

j ail . 

Q Okay. And he 

9 d e fin i tel y- - w her e he' was 

10 incarcerated at that time? 

11 A Right. Right. 

i n 

12 Q And during that time, 

13 that would be the same time frame 

14 that you were using your own 

1 5 Spa n ish a b i 1 i t y a sop p 0 s ed t 0 a 

16 professional interpreter. Is that 

17 correct? 

1 8 

1 9 

A Yes. 

MR. BREWER: Your 

20 Honor, I have no further 

21 questions. 

22 A ,Or English. Or he 

23 spoke to me in English and I spoke 

24 back in English. 

25 MR. BREWER: Okay. 

26 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

GRAU RECROSS 

Thank you. 

Grau. 

Thank you, Miss 

THE COURT: Mr. 

Friedman. 

MR. FRIEDMAN: Briefly, 

your Honor. 

BY MR. 

Q 

would look 

RECROSS EXAMINATION 

FRIEDMAN: 

Miss Grau, if you 

at page fourteen of the 

16 transcript, line twenty-three is 

17 the court reporter's note. 

18 A Okay. Right. It 

1 9 say s : " The 'd e fen d a nt ' denotes 

20 when the defendant responded in 

21 Engl i sh. The Interpreter, quotes, 

22 denotes when the interpreter 

23 responded in Engl i sh." 

24 

25 you 

Q So would that lead 

to believe that the defendant 
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1 did answer some of the questions 

2 in English? 

3 A Yes. I think that's 

4 what that means, that the 

5 defendant is speaki ng in Engl ish 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 . 

1 6 

1 7 

18 

1 9 

20 

21 

22 

23 

24 

25 

around page four or five. 

HR. FRIEDMAN: I have 

nothi ng further. 

THE COURT: Miss Grau, 

you may step down. 

HR. BREWER: Your 

Honor, may I hav& one moment, 

p 1 ease? 

THE COURT: You may. 

MR. BREWER: Your 

H 0 nor , . at th i s t i me we cal 1 

Mr. Martinez to the stand. 

THE COURT: All right. 

Mr. Martfnez, 

forward. Mr. 

take a seat. 

please come 

Martinez, please 

Mr. Martinez, I 

remind you that you're still 

under oath. 

28 



1 

2 

3 

4 

5 

6 

7 

8 

9 

GRAU RECROSS 

EDUARDO MARTINEZ, 

previously swo~n, takes the 

witness stand and testifies as 

follows: 

MR. 

Q 

DIRECT EXAMINATION BY 

BREWER: 

Mr. Martinez, would 

10 you, wou1 d you state your name, 

11 please. 

DEFENDANT: 1 2 

1 3 

1 4 

Martinez. 

INTERPRETER: 

15 Martinez. 

Eduardo 

Eduardo 

16 Q Mr. Martinez, just to 

17 make sure that the record is 

18 straight, I'm going to be asking 

19 you questions. The interpreter ;s 

20 going to translate the question. 

21 You'll then gi ve her the answer 

22 and sh~'ll repeat the answer for 

23 the record. Is that okay? 

24 

25 

A 

Q 

Yes. 

Mr. Mar tine z, d 0 yo u 

2~9 
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1 remember Mi ss Grau who was 

2 testifying earl.ier being appointed 

3 as your attorney? 

Ves. 4 

5 

A 

Q And at the time that 

6 Miss Grau was appointed as your 

7 attorney were you able to 

8 communicate effectively in 

Eng 1 ish? 

A No. 

Q I s your primary 

language Spanish? 

A Ves. 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

Q Did you communicate 

to your attorney Mis s Grau that 

16 you needed an interpreter or 

17 needed her to communicate in 

18 Spanish with you primarily? 

Yes. 1 9 

20 

A 

Q During Miss Grau's 

21 visits with you in, while you were 

22 incarcerated, did she ever bring 

23 an interpreter with you to to 

24 speak with you? 

25 A No. 

30 



MARTINEZ DIRECT 

1 Q Did Miss Grau use an 

2 interpreter to communicate wi·th 

3 you or prepare you for the trial 

4 of this case? 

5 

6 Q 

INTERPRETER: Repeat. 

Let me I'll 

7 rephrase the question. 

8 Did Miss Grau use an 

9 interpreter to help you prepare 

10 your defense for the trial of this 

1 1 

1 2 

1 3 

case? 

A 

Q 

Yes. 

Did she use an 

14 interpreter to communicate with 

15 you at prison ,about this case? 

16 A No. 

17 Q During your meeting 

18 with Miss Grau in the prison did 

19 you understand what she was 

20 expl ai ni ng to you when she was 

21 there? 

22 

23 

24 

25 

A No. 

MR. BREWER: With your 

permission I'll grab these 

exhibits. 

3~1 
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1 COURT REPORTER: Sure. 

2 MR. BREWER: Thank you. 

3 Your Honor, I'm going 

4 to hand him, the witness, Mr. 

5 Martinez, defendant's exhibit 

6 five, the letter of January 

7 t h i rd, 2 0 0 8 . 

8 Q Mr. Martinez, I'm 

9 handing you a letter that's marked 

10 as January third, 2008. It is an 

11 initial, an initial plea deal that 

12 Miss Grau communicated to you on 

13 that date. Do you remember 

14 receiving that document? 

15 A Yes. 

16 Q Is it written in 

17 English or Spanish? 

18 (The tnterpreter does 

19 not interpret the above question 

20 to the defendant.) 

21 DEFENDANT: English. 

22 Q And were you able, 

23 were you able to understand that, 

24 P 1 a i n t ; ff ' s ex h i b ; t f i ve w r itt e n 

25 in English? 



MARTINEZ DIRECT 

A No. I jus t 

understood that it was fifteen 

1 

2 

3 

4 

5 

years. I, I didn't know. I just 

understood that it was fifteen 

ye~rs. I didn't know if it was 

6 for one or if it was for both 

charges. 7 

8 Q Okay. Di d you recall 

9 that you had two charges against 

10 you? 

Yes. 1 1 

1 2 

A 

Q And was that for the 

1 3 t r a f f ic kin g c 0 c a i n e and that being 

14 in the school zone, those two 

15 charges? 

1 6 

1 7 

A 

Q 

Yes, they ·were. 

And so you do i s 

18 your testimony to. the Court that 

19 you don't that you didn't 

20 understand whether that lett~r was 

21 reducing the charges to fifteen 

22 years for one one of the 

23 those crimes or for both of them? 

24 A No. I didn't 

25 understand. 

3:S3 . 
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1 Q Would you have 

2 considered it a good deal or a 

3 deal that you would have taken if, 

4 if it wa sa plea bargain.· for 

5 fifteen years on one charge only 

6 but not the other? 

7 

8 

9 that 

A 

Q 

Yes. 

But how did you have 

how did you have the 

1 0 how did you have that did you 

11 attempt to have that letter read 

12 to you? 

1 3 

1 4 

A 

Q 

Yes. 

How did you who 

15 did -- who did you go to to get 

16 that letter read to you? 

1 7 A He was it was a 

18 person that lived with me. 

1 9 

20 

21 

Q 

A 

Q 

In the jail? 

Yes. 

Was he a was he a 

22 Hispanic person? 

23 

24 

A 

Q 

25 Spanish? 

White person. 

And could he speak 

. ." ,.~" 

34 
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No. 1 

2 

A 

Q Were you able to 

3 understand what your roommate read 

4 to you from the letter given that 

5 he couldn't speak Spanish? 

6 A No. 

7 

8 

9 all. 

Q 

A 

When Miss Grau 

A little bit. That's 

10 Q Okay. When Miss Grau 

11 ultimately came to the prison to 

12 help prepare you for trial, did 

she speak Spani sh with you? 

A No. 

Q Were you a b 1 e to 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

understand Mis s Grau when she came 

to pri son to he 1 p prepare you for 

trial? 

·A No. A little bit. 

20 little bit. 

21 Q Did you understand 

22 her enough to effectively assist 

23 you in preparing for your case? 

24 

25 

A 

Q 

No. 

Ultimately when 

A 

do 

3~5 
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1 you remember the day in court when 

2 you ·d i d enter into a plea 

3 agreement? 

4 A 

Q 

Yes. 

Okay. March third, 5 

6 

7 

8 

2008. Does that sound correct? 

A 

Q 

Yes. 

Did Miss Grau have an 

9 interpreter for you on that date? 

1 0 

1 1 

A 

Q 

Yes. 

And on that date did 

12 they explain that they werE;} 

13 offering an eighteen yea'r plea 

14 deal? 

15. A Yes. 

Q And is that the 1 6 

1 7 day did you also understand 

1 8 t ha tap rev i 0 u s P 1 e a de a 1 had bee n 

19 offered to you on January the 

20 third, 2008, the letter you have 

21 in front of you? Did your 

22 interpreter explain that to you on 

23 that date? 

24 

25 

A 

Q 

Yes. 

Okay. On this date 

. ". ,:. ", 

36 
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1 of March thi rd, 2008 was the fi rst 

2 day you were getti ng effect; ve 

3 assistance through a Spanish 

4 interpreter with either the 

5 defense of your trial or the 

6 com m u n i cat ion 0 f p 1 e a bar 9 a ins? 

7 A Yes. 

8 Q And had you prior to 

9 this date made requests to your 

10 attorney to get interpreters for 

11 you to assist you prior to your 

12 day in court? 

1 3 A Yes. 

14 Q Now on March thi rd, 

15 2008 I want you to explain to the 

16 Court what happened, what happened 

17 when you were offered a plea deal 

18 and you realized that there was an 

1 9 

20 

21 

22 

earl i er pl ea deal 

third, 2008 letter 

understand? 

A Okay. 

on that January 

that you didn't 

We 1 1, I 

23 thought it was a mistake because 

24 if I would have known about the 

25 fi fteen years earl i er I woul d have 
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1 taken it. And as I said to my 

2 attorney if I would have had an 

3 interpreter so that as I asked her 

4 I wanted an interpreter we would 

5 have been able to understand each 

6 other better and it would have 

7 been better for both of us. 

B Q On the date of the 

9 h ea r i n g, on Mar c h t h i r d, 200 8; did 

10 your attorney at all pressure you 

11 into accepting that deal? 

12 A Yes. Yes, because, 

13 well, I felt a lot of pressure 

14 from her. She pressured me a lot 

15 beQause the case had already been 

16 going on for a long time and she 

17 said that she was not getting 

18 paid, she said that she wasn't 

19 getting paid and the case had been 

20 going on for a long time and that 

21 it was best for both of us so that 

22 it would be over. 

23 But I said to her 

24 that it's not her life, it's my 

25 life that I'm going to be spending 
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1 in jail. That's all. 

2 Q Did you ultimately 

3 accept the plea deal that Miss 

4 Grau was tryi ng to get you to 

5 accept on March thi rd, 2008? 

6 A Yes. 

7 Q Did you want to 

8 accept that plea deal for eighteen 

9 yea r son Mar c h t h i r d ,. 2008 k now i ng 

10 that now that you previously had a 

11 pl ea deal for fi fteen years for 

12 both charges? 

13 A No. 

14 Q So why did you accept 

15 the plea deal for eightee~ years? 

16 A Well, I didn't have 

1 7 

1 8 

1 9 

20 

any other option. 

other option. As 

lot of pressure. 

have done? Well 

There was no 

I said I felt a 

What could I 

and since she 

21 said to me if you don't take the 

22 ei ghteen years then you're goi ng 

23 to spend thirty-five to forty 

24 years in jail. 

25 Q An dun d e r t hat, u n d e r 

3~9 
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1 that pressure is that why you 

2 accepted the eighteen year plea 

3 deal on March third, 2008? 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

A Yes. 

HR. BREWER: Permission 

to approach the witness with 

thi s transcri pt. 

THE COURT: You·may. 

HR. BREWER: Your 

Honor, I'm going to be handing 

the witness his transcript at 

p age six, 1 i nee 1 eve n . 

Q Mr. Martinez, if you 

1 4. w 0 u 1 d P 1 e a s ere ad you r t ran s c rip t 

15 and the question the Court asked 

1 6 

1 7 

1 8 

1 9 

you at page six, line eleven and 

your response on line twelve. 

A 

Q 

Okay. 

I just want you to 

20 read it and tell me whenever 

21 you've read it. You can't read 

22 it, right? 

23 

24 

25 

response. ) 

Q 

(There is no 

So on that day I'm 

. ,'. 

40 
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1 showi ng you thi s transcri pt and 

2 through the interpreter I'm going 

3 to ask you to ask her to read it. 

4 I'm going to ask her no. 

5 That's not the proper way to do 

6 this. 

7 

8 

9 

1 0 

1 1 

1.2 

1 3 

I'm going to submit 

to you what line eleven says and 

ask the interpreter to read it to 

you . Lin e . e 1 e v en say s : " Are yo u 

satisfied with your lawyer?" And 

you said: "Yes." 

Do you remember 

14 making that statement to the 

15 Court? 

16 A Yes, I did tell the 

17 Court that, that I was satisfied 

18 with my attorney but L.was never 

19 asked if she did a good job. 

20 Q Okay. And do you 

21 bel i eve t hat you r 1 a wy e r was 

22 

23 

24 

effective? 

A 

Q 

What is effective? 

Do you, do you 

25 believe your, your attorney did a 
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1 good job in representing you in 

2 this case and in communicating all 

3 plea deals to you? 

4 A No. 

5 Q Do you think your 

6 lawyer's a nice person, though? 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

A 

Q 

you like 

A 

No. 

Mis s 

Miss Grau 

Yes. 

Grau, did, did 

personally? 

No. Well, as 

person, yes, 

but she did 

Q 

she's a good 

not do a good 

And did you 

person 

job. 

a 

1 4 u n d e r s tan d the " if,. w hen the C 0 u r t 

15 asked you were you satisfied with 

16 your lawyer, did you understand 

17 that they were asking you whether 

18 your lawyer did a good job for 

1 9 

20 

21 

22 

23 

24 

25 

you? 

A 

understand. 

understand. 

being asked 

person. If 

understood 

No. No. I didn't 

No. I didn't 

I thought that I was 

if she was a good 

I would have 

that, if it was if she 

42 
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3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

MARTINEZ 

did a good job I would have 

no. If she had come to see 

she would have 

interpreter to 

would have said 

MR. 

brought an 

interpret for 

no. 

BREWER: Your 

DIRECT 

sa i d 

me, i f 

me I 

Honor, I don't have any other 

questions f·or Mr. Martinez at 

t h.i s tim e . 

THE COURT: Mr. 

Friedman. 

HR. FRIEDMAN: Thank 

you, your Honor. 

MR. 

Q 

recall 

CROSS-EXAMINATION BY 

FRIEDMAN: 

Mr. Martinez, do you 

that you told the Court you 

23 understood the charges and the 

24 

25 

possible 

A 

puni shment? 

Yes. 
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1 

2 

3 

4 

5 

a 

negotiated 

right? 

And you received a 

sentence. Is that 

Yes. A 

Q And that was .eighteen 

6 years? 

7 

8 

A 

Q 

Yes. 

Soyau did you 

9 know what you were being sentenced 

10 to before , before you were 

1 1 sen ten c e d ? 

12 A No. 

13 Q You recall that you 

14 told the Court you did not want a 

1 5 j u r· y t ri a 1 ? 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

A 

Q 

transcript 

·A 

No. 

You have the 

up there? 

What is a 

transcription? 

a A transcript 

g ui 1 t Y P 1 e a, e x h i bit s i x? 

A Yes. 

a Can you turn 

nine, line twenty-two. 

of the 

to page 

44 
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4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

MARTINEZ CROSS 

HR. BREWER: Your 

Honor, I ask that the 

interpreter be able to help 

him. His hands are the 

cuffed. He can't turn 

anythi ng. 

THE COURT: Yes, sir. 

MR. BREWER: Also, and 

we also object that, obviously 

he's establ ished he can!t read 

that, so we ask that the 

interpreter by virtue of the 

question read the line to him. 

THE COURT: Mr. 

Martinez" are you able to read 

any English? 

A No. 

HR. FRIEDMAN: Your 

Honor, I would ask the 

interpreter to read it, to 

look at page n; ne, 1i ne 

twenty-two', and please read 

lines twenty-two through 

twenty-four. 

THE COURT: Would you 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

like the interpreter to 

translate it for the witness? 

1 0 

1 1 

1 2 

1 3 

MR. FRIEDMAN: Yes, 

your Honor. 

INTERPRETER: Okay. I 

just wanted to make sure. 

A So what does it say? 

Yes. Yes. 

Q Okay. Do you r e cal .1 

telling the judge t'h a t you did not 

want a jury trial? 

A Ye s .' 

Q Do you r e ca 1 1 telling 

14 the judge that no one threatened 

15 you or promise~ you anything to 

16 get you to plead guilty? 

1 7 

1 8 

A 

Q 

Yes. 

You recall telling 

19 the Court that you were in fact 

20 guilty of these offenses? 

21 A Yes. 

22 Q Did you use an 

23 interpreter for the entire plea 

24 hearing? 

25 A Yes. 

46 
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1 Q Do you recall if you 

2 responded to any of the judge's 

3 questions in English? 

4 A No, no, because they 

5 weren't in Spanish, in Spanish. 

6 When I was asked and the 

7 interpreter. interpreted for me I 

8 answered everything in Spanish, 

9 si, si. 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

HR. FRIEDMAN: Nothing 

further, your Honor. 

THE COURT: Mr. Brewer. 

MR. BREWER: Just one 

follow-up question, your 

Honor. 

REDIRECT EXAMINATION 

20 BY MR. BREWER: 

21 Q Mr. Martinez, you, 

22 you testified earlier that Miss 

23 Grau pressured you into, into 

24 accepting a plea agreement. I~ 

25 that right? 
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1 

2 

A 

Q 

MARTINEZ 

Yes. 

48 

REDIRECT 

Did she threaten 

3 she didn't threaten you with any 

4 physi cal harm or anythi ng, though, 

5 did she? 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

A No. 

MR. BREWER: That's all 

the questions I have, your 

Honor. 

THE COURT: Any 

follow-up? 

recross? 

Mr. Friedman, any 

HR. FRIEDMAN: No, your 

Honor. No. 

THE COURT: Mr. 

Martinez, if I grant your 

application for post 

conviction relief what do you 

understand will happen to your 

20 charges? 

21 A What do I understand? 

22 Well, I understand that, I thi nk 

23 that it will be resolved better. 

24 THE COURT: Mr. 

2 5 Martinez, d 0 you t h ink t h a ti f 

.... .: .. 



1 

2 

3 

4 

5 her. 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

give 

419 
MARTINEZ REDIRECT 

.1 grant your application that 

you wil.l be released on these 

charges? 

A Well, that depends on 

THE COURT: And who is 

" her" ? 

A The person who will 

me my decision. The judge. 

THE COURT: Thank you. 

Mr. Friedman, what i s 

the penalty for trafficking 

two hundred to four hundred 

grams? Is it twenty-five to 

1 i f e ? 

MR. FRIEDMAN: I 

believe it is twenty-five 

mandatory minimum. 

MR. BREWER: Your 

Honor, I have additional 

exhibits before we close. 

MR. FRIEDMAN: It's 

twenty-five, your Honor. 

THE COURT: Just 

twenty-five? Straight 
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MARTINEZ 

twenty-five? 

MR. FRIEDMAN: 

your Honor. 

50 

REDIRECT 

Yes, 

THE COURT: And the 

charge that he pled to, up to 

twenty-five. Is that correct? 

, H R .F R lED MAN : That's 

up to ten .1 believe, your 

Honor. I'm sorry. The 

trafficking is up to 

twenty-five. The proximity is 

up to ten. But· th e two 

hundred to four hundred is 

just a non-discretionary, just 

twenty-five year sentence and 

a fine. 

THE COURT: Mr. 

Martinez, if I grant your 

application for post 

conviction relief your case 

starts allover. It will be 

no negotiations or 

recommendations. It will be 

no reduction. You will go 

back to the charges as 
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5~1 
MARTINEZ REDIRECT 

indicted. Do you understand 

that? 

A Yes. 

THE COURT: You are 

facing twenty-five years on 

the trafficking and up to 

fifteen years on the 

proximity. Do you understand 

that? 

A Yes. 

THE· COURT: So if your 

charges are run consecutive 

you are facing forty years. 

Do you understand that? 

Yes. 

THE COURT: Do you 

still wish for the Court to 

grant your application for 

post conviction relief? 

A Yes. 

THE COURT: Anything, 

Mr. Brewer? 

MR. BREWER: Nothing 

more of the witness, your 

Honor. 
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THE COURT: All right. 

Anything based upon my 

questions? 

MR. FRIEDMAN: No, your 

Honor. Not, from this witness. 

THE COURT: Mr. 

Martinez~ you may step down. 

MR. BREWER: Your 

Honor, just to speed things 

a 1 0 n g " I jus t h a v eon e ex h i bit 

I'd like to introduce to the 

Court. 

THE COURT: All right. 

If you'll wait just one 

moment. 

MR. BREWER: No 

problem, your Honor. 

THE COURT: Mr. 

Martinez, have a seat. 

I1R. BREWER: Thank you, 

your Honor. This is already 

in. This is already part of 

the record. It's an order 

that we had obtained from 

Judge Jefferson. Just going 
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to have that marked as an 

exhibit. 

(The court order is 

marked as Petitioner's Exhibit 

No.7 for identification.) 

MR. BREWER: And this 

is for the Court, your Honor. 

It simply shows the previous 

exhibits that are here marked 

one through six including this 

transcript. 

Your Honor, they 

include orders from Miss Grau 

that were signed by Judge 

Jefferson as well these two 

exhibits, one and two, both 

say th~t interpreters for the 

defendant are to be appointed 

for the trial of the matter. 

The one I handed you 

had an interpreter appointed 

for the trial and for the 

preparation of the defendant 

in communication of attorney 

client meetings. 

5~3 
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And we'" save any 

other comment for the closing 

if the Court wishes. 

THE COURT: Thank you. 

MR. BREWER: And all 

the exhibits are here on your 

Honor's bench. T h a n'k you. 

THE COURT: Mr. 

Friedman, do you have any 

witnesses? 

MR. FRIEDMAN: Your 

Honor, we briefly recall 

Jackie Grau in response to the 

applicant's testimony. 
I 

THE COURT: A , , right. 

·M iss Grau, pl ease come 

forward. 

MS. GRAU: Yes, m a ' am. 

THE COURT: And, Mis s 

Grau, please come forward, and 

I remind you you"re still 

under oath. 

MS', GRAU: Yes, ma'am. 
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GRAU REBUTTAL 

JACQUELINE GRAU, 

previously sworn as a witness, 

resumes the witness stand and 

testifies as follows: 

DIRECT REBUTTAL 

EXAMINATION BY MR. FRIEDMAN: 

Q Miss Grau, the 

8 applicant testified that he asked 

9 for an interpreter. Is that your 

10 recollection? 

1 1 

1 2 

A 

Q 

Definitely not. 

He never asked you 

1 3 for ani n t e r pr e t e r ? 

1 4 A No. 

15 Q He also testified 

16 that you never spoke any Spanish 

17 with him and it is your testimony 

1 8 earlier that you 
) 

spoke some 

19 Spani sh and some Engl ish? 

20 A Well, let me just say 

2 1 I t h ink a P. C.R. i s a 

22 different is a difficult thing 

23 because I hate breaking privilege 

24 but it I S been call ed upon me to do 

25 that. 

5eas 
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G RA U· REBUTTAL 

1 I think Mr. Martinez 

2 speaks a lot more English than 

3 he's letting on. It's to his 

4 benefit today to represent he 

5 doesn't speak Engl ish, but we di d 

6 communicate in English a good deal 

7 and some words if he didn't 

8 know a word I wou.l d try to 

9 translate it into Spanish. But my 

10 belief is that he does not need an 

11 interpreter to understand English. 

1 2 

1 3 

1 4 

1 5 

1 6 

Q 

that you 

accepting 

He also testified 

pressured 

a plea. 

r e c 01 1 e c t ion ? 

A No. 

him into 

Is that your 

Not 

17 definitely not pressured him. I 

1 8 was pre par ed tog 0 tot ria 1 . In 

19 fact we were going to be tried 

20 with a codefendant who was 

21 represented by someone in the 

22 Public Defenders Office and I had 

23 meetings with him I think it 

24 

25 

was Andrew 

basis. We 

Grimes on a regular 

were going to present 

56 
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GRAU REBUTTAL 

1 the case together and I was trying 

2 to decide the theory of how I 

3 would strategize, if we wanted 

4 separate or what not. But I was 

5 prepared to go to trial. 

a I believe that Mr. 

7 Martinez was told by one of the 

8 plea judges in either the first 

9· time or the second time that it 

10 was to his benefit to take that 

11 plea. And I do know that his 

12 codefendants, one of them went to 

13 trial· and got a stricter sentence. 

14 Was convicted and got a stricter 

15 sentence. And I just told him 

16 that I thought the offer was 

17 definitely to his benefit, that it 

18 would be a really good idea for 

19 him to go ahead and take it. 

20 And let me say that I 

2 1 w 0 u 1 d n ever tel 1 a c 1 i en t t h at I' m 

22 not getting paid for this and I 

23 want to hurry up. I mean I 

24 haven't had that, that strong 

25 ethi cal pull. I thi nk he asked me 
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GRAU REBUTTAL 

how I got appointed to him, how 

come he didn't have a Public 

Defender, and I told him the State 

a p po i n t 5 us 50, you know, i t 

wasn't our choice but i t was our 

jo~ to represent him. T hat's w h ,a t 

7 I would have communicated to him. 

8 Q Did you ever tell him 

9 that he would get thirty-five to 

10 forty years if he did not accept 

11 the negotiated eighteen year plea? 

1 2 

1 3 

A I would never have 

said he will get this. I would 

14 have said here's what the statute 

1 5 allows for. Here's how I thi nk 

16 tha evidence will be perceived and 

17 there's a possibility if you are 

1 8 9 u i 1 t Y t h at yo u wi 1 1 ge t t his 

19 maximum amount. 

20 And he did have prior 

21 offenses, you know, which made it 

22 even more di ffi cul t when deal i ng 

2 3 wit h the' sol i cit 0 r t 0 9 ,e tan y s 0 r t 

24 of offer from her. 

25 Q And I believe that it 
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GRAU REBUTTAL 

testimony earlier that he 

the fifteen year offer? 

Yes. He did. 

And he testified that 

5 he didn't know there was a fifteen 

6 year offer on. the day that he was, 

7 

8 

9 

1 0 
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1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

was p le· ad i n 9 

A 

for 

No. 

eighteen years? 

That's not my 

recollection at all. 

MR. FRIEDMAN: 

nothi ng further, 

THE COURT: 

your 

Mr. 

I have 

Honor. 

Brewer. 

CROSS REBUTTAL 

EXAMINATION BY MR. BREWER: 

Q Miss Grau, it's true 

21 that you are bei ng pai d for, to 

22 represent Mr. Martinez. Correct? 

23 A Well, actually the 

24 Office of Indigent Defense pays 

25 forty doll ars out of court, s; xty 

5~9 
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GRAU 

60 

CROSS REBUTTAL 

1 in court, so I wouldn't say that I 

2 was n 't be i n g p aid, but, you k n ow , 

3 he didn't retain me. He didn't 

4 

5 
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7 

8 
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pay me. 

a All right. And at 

your normal time your rates would 

have been much higher than that. 

Correct? 

A Yes. But I was 

w 0 r kin g at a fir m 

come from out of 

so it wouldn't 

my pocket and, 

yeah, that's how it, that's how it 

works. But for me to take a case 

and for Warren to take a case, 

would be billing more per hour. 

MR. BREWER: 'Yes. I 

understand. No further 

questions, your Honor. 

MR. FRIEDMAN: Nothing 

further, your Honor. 

you 

THE COURT: 

may step down. 

Anythi ng 

Miss Grau, 

Thank you. 

fu r the r ,M r . 

Friedman? 

MR. FRIEDMAN: No other 
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witnesses, your Honor. 

MS. GRAU: Your Honor, 

may I be excused? 

THE COURT: 

excused. 

You may be 

MS. GRAU: Thank you. 

THE COURT: You may. 

Have a safe trip back and a 

nice weekend, Miss Grau. 

MS. GRAU: Thank you. 

THE COURT: Mr. Brewer, 

I'd be happy to hear from you 

regarding any argument. 

MR. BREWER: Yes, your 

Honor. Just very briefly. 

You know, we handed the Court 

basically a track record that 

shows Mr. Martinez essentially 

was not communicating with 

effectively in Spanish either 

during the preparation for 

trial or for proper plea 

communication. That's 

effecti vel y what thi s case is. 

Mr. Martinez says, you know, I 
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didn't have ~n interpreter or 

anyone to effectively 

communicate with 

I'm there at the 

me to the day 

hearing. And 

now 

and 

I've got 

now I got 

an interpreter 

my attorney. 

understand my attorney's 

telling me the case has gone 

I 

on too lon~. I'm not getting 

paid for the thing. 

to take this 'deal. 

You need 

I didn't 

understand I had a previous 

plea deal on the table months 

ago and now I understand that 

and it was a whirlwind around 

him. 

And, yo,ur Honor, as 

you, you have seen, Mr. 

Martinez doesn't understand 

the, the transcript that's in 

front of him. The Court 

appointed an interpreter to 

speak with him the' whole time. 

And, and what I think will be 

the easiest for the Court to 
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see is simply this: It i s 

possible to get him a Court 

appointed interpreter for Mr. 

Martinez prior to the day of 

the hearing. The, just by the 

reading of the testimony as 

the paper work we handed up to 

the Court clearly shows these 

two things. One, that the 

original plea deal of fifteen 

years was never communicated 

in Spanish to Mr. Martinez. 

And I don't think there's any, 

any testimony here today that 

that was ever done. 

There's a letter 

written in English. That's 

the only evidence of any 

communicated plea and h~ 

testified in Court the only 

person who could read it to 

him was a white guy sitting in 

his cell who couldn't even 

speak Spanish. 

The other testimony 
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you heard 

today is 

and about 

from Mr. Martinez 

about the interpreter 

his ability to 

prepare for trial and 

obviously Miss, Miss Grau met 

with him multiple times in 

jail. He could not understand 

what she was saying and the 

Court order that you'll see 

clearly show that it was 

within Miss Grau's 

capabilities to get an 

interpreter to take with her 

to p"repare for this case much 

like we've done for M~. 

Martinez in this case. 

And.that is Mr. 

Martinez's case for post 

conviction relief based on 

ineffective assistance of 

counsel, assistance of 

counsel, Mi ss Grau. 

Thank you, your 

Honor. 

THE COURT: Mr. 
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Friedman. 

MR. FRIEDMAN: Thank 

you, you rHo nor . The S t·a t e 

would submit that the 

applicant failed to meet his 

burden. Counsel testified 

that she believed the 

applicant understood their 

communications. She testified 

that he spoke she spoke 

some Spanish, that she 

believed he was able to 

understand her in English. 

She testified that she 

communicated all the plea 

offers including the fifteen 

year offer and he rejected 

that offer. The record 

reflects that he answered some 

of the judge's questions in 

English. 

He denied that today 

but the record will speak for 

itself. And he also told the 

judge that he understood that 
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there was a negotiated 

sentence and he understood he 

was receiving eighteen years 

and that's what he received. 

We would ask that yoti deny and 

dismiss the application. 

THE COURT: Mr. Brewer, 

anything further? 

MR. BREWER: No, your 

Honor. We stand on our 

argument. Thank you. 

THE COURT: Thank you. 

Mr. Martinez, did you 

understand your interpreter 

during; your plea? 

A Ye s . 

THE COURT: And did you 

feel that you could ask her 

any questions if you didn't 

understand? 

A Yes. It could have 

been. Yes. 

THE COURT: And did you 

take the opportunity to ask 

either your interpreter or 
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1 your attorney through your 

2 interpreter any questions 

3 during your plea? 

4 A No. I didn't ask any 

5 questions. 

6 

7 

8 

THE COURT: And, Mr. 

Martinez, can you explain to 

the Court why you did not ask 

9 any questions of either your 

10 attorney or the Court while 

11 you had an interpreter 

12 present? 

13 A Well, I didn't ask 

14 any questions because it was the 

15 last day that I was going to get 

16 my decision and the pressure, and 

17 the pressure since my attorney was 

18 looking at me like with her eyes, 

19 telling me that you are guilty. 

20 Well, yes. That's all 

21 THE COURT: Mr. Brewer, 

22 

23 

24 

25 

do you have any based upon 

my questions of your client, 

do you have anything further? 

MR. BREWER: No, your 
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Honor. 

THE COURT: Mr. 

Friedman, anything? 

MR. FRIEDMAN: No, your 

Honor. Nothing further. 

THE COURT: Mr. 

Martinez, I am going to review 

the transcript in light of the 

testimony that you have 

presented here today along 

with your application for post 

Qonviction relief. You will 

have my ruling by close of 

business today. 

Good luck to you, Mr. 

Martinez. 

MR. BREWER: Thank you, 

your Honor. 

MR. FRIEDMAN: Thank 

you, your Honor. 

(Whereupon, the 

matter was concluded.) 
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STATE OF SOUTH CAROLINA 

Eduardo Martinez, #326852, 

Applicant, 

v. 

State of South Carolina, 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

2008-CP-I0-4561 

ORDER OF DISMISSAL 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed August 7, 2008. The Respondent made its Return on March 23, 2009. An 

evidentiary hearing into the matter was convened on November 20, 2009 at the Charleston 

Cminty Courthouse. The Applicant was present at the hearing and represented by Barrett 

Brewer, Esquire. Matthew J. Friedman, Esquire, of the South Carolina Attorney General's 

Office represented the Respondent. 

The Applicant testified on his own behalf at the peR hearing. Applicant's plea counsel, 

Jacqueline Grall, Esquire, also testified at the hearing. Carla Collins served as Applicant's 

interpreter during the PCR hearing. This Court had before it the guilty plea transcript, the 

records of the Charleston County Clerk of Court, the Applicant's records from the South 

Carolina Department of Corr~tioIis, the PCR application, Respondent's Return thereto, Request 

to Appoint Interpreter dated January 18, 2008, Order to Appoint Interpreter dated January 24, 

2008, Order to Appoint Interpreters dated February 22, 2008, a letter from Assistant Solicitor 

Julia Cardillo to counsel dated January 2, 2008 making an offer of fIfteen (15) years, and a letter 

from counsel to Applicant dated January 3,2008 explaining the offer. 
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PROCEDURAL HISTORY 

The Applicant is present! y confmed in the South Carolina Department of Corrections 

pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was 

indicted at the January 2007 term of the Charleston County Grand Jury for trafficking in cocaine . 

(2007-GS-10-0066) and possession with intent to distribute (PWID) cocaine within proximity of 

a school (2007-GS-1O-0065). Jacqueline G. Grau, Esquire, represented the Applicant On 

March 3, 2008, the Applicant pled guilty to the proximity charged and to the lesser~included 

offense of trafficking in cocaine (28-100 grams, 1st offense). Pursuant to a negotiated plea 

agreement, the Honorable R. Markley Dennis, Jr. sentenced him to confinement for eighteen (18) 

years for trafficking cocaine and eight (8) years for the proximity charge. The sentences were to 

run concurrently. The Applicant did not appeal his conviction or sentence. 

ALLEGATIONS 

The Applicant alleges he is being held in custody unlawfully for the following reasons: 

1. Ineffective assistance of counsel in that counsel 
a Failed to investigate. . 
b. Failed to interview certain witnesses. 
c. Coerced Applicant into pleading guilty. 
d. At the hearing, Applicant asserted that counsel failed to hire an 

interpreter prior to the plea and failed to adequately explain the prior 
plea offers to Applicant. 

FINDINGS OFFACf AND CONCLUSIONS OF LAW 

This Court bas had the opportunity to review the record in its entirety and has 'heard the 

testimony and arguments presented at the peR· bearing. This Court h~ further had the 

opportunity to observe each witness who testified at the hearing, and to closely pass upon his or 

her credibility. This Court has· weighed the testimony accordingly. Set fO$ below are the 

relevant findings of fact and conclusions of law as required by S.C; Code Ann. § 17-27-80 

2 



1-02,' 

(2003). 

The Applicant testified that he was not able to communicate with counsel in English. He 

asserted that he asked for an interpreter, but she never hired one prior to the plea hearing. 

Applicant testified'that he received counsel's letter dated January 3, 2008, but he did not 

understand the ietter. He understood that there was an offer for fIfteen (15) years, but he, did not 

know, if it was for one charge or two charges. Applicant testifIed that counsel did not speak 

Spanish. He asserted that he understood some of what she said but not enough for effective 

assistance. Applicant testified that his interpreter at the plea hearing explained the prior plea 

offer of fIfteen (15) years to him. He asserted that he would have accepted the prior offer if he 

had understood it. He testified that he was pressured by counsel to plead guilty because the case 

had been going on for so long and she had not been paid. Applicant testified that he told the 

court he was satisfied with counsel because he thought the judge was asking if counsel was a 

good person. He testified that the plea judge did not, ask him if counsel did a good job. 

, Plea counsel testified that she met with AppliCant 10-20 times. She testified that she 

communicated with Applicant in English and some Spanish. She testifIed that Applicant, 

understood their discussions. She asserted that Applicant speaks more English than he was 

letting on Counsel testified that Applicant never asked for an interpreter. She asserted that she 

did not need an interpreter during his meetings with the Applicant. She testified that Applicant 

understood the offer for fifteen (15) years, but he was upset about getting that much time so he 

rejected the offer. Counsel asseJ;ted that she did not pressure Applicant into accepting the plea 

offer and she would never tell a client she was not getting paid. She testifIed that she was 

prepared for trial. She testified that she and Applicant had substantial discussions about the 

consequences of the plea, and she believed Applicant understood the terms of the negotiated 

. \\~\i\ 
~\~\ 
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sentence. 

Ineffective Assistance of Counsell Coerced Plea 

The Applicant alleges that he reCeiVed ineffective assistance of counsel. In a post­

conviction relief action, the applicant has the burqen of proving the allegations in the application. 

Ru1e 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 S.E.2d 813(1985). Where ineffective 

assistance of counsel is alleged as a ground for relief, the applicant must prove that "counsel's . 

conduct so undermined the proper functioning of the adversarial process that the trial c~ot be 

relied upon as having produced a just result" Strickland v. Washington, 466 U.S. 668 (1984); 

Butler, 334 S.E.2d 813. 

The proper measure of performance is whether the attorney provided representation 

within the range of competence required in criminal cases. The courts presume that counsel 

rendered adequate assistance and made all significant decisions in the exercise of reasonable 

professional judgment Strickland, 466 U.S. 668. The applicant must overcome this 

presumption in order to receive relief. Cherry, 386 S.E.2d 624. 

Courts use.a two-pronged test to evaluate allegations of ineffective assistance of counsel. 

First, the applicant must prove that counsel's pert:0rmance was deficient. Under this prong, 

~ttomey performance is measured by its "reasonableness under professional norms." rd. at 625 

(citing Stricklan~ 466 U.S. 668). Second, counsel's deficient performance must have prejudiced 

the applicant such that "there is a reasoI.lable probability that, but for counsel's unprofession:aI 

errors, the result of the proceeding would have been different" rd. at 625. A reasonable 

probability is a probability sufficient to undermine confidence in the outcome of the trial. 

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). When there has been a guilty plea, the 

applicant must prove that counsel's representation was below the standa!d of reasonableness and 

4 
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that, but for 'counsel's unprofessional errors, there is a reasonable probability that he would not 

have pled guilty and would have insisted on going to trial. Hill v. Lockh!!!1,-474 U.S. 52,58-59, 

106 S. Ct 366,370 (1985); Roscoe v. State, '345 S.C. 16,20,546 S.E.2d417,419 (2001). 

To be knowing and voluntary, a plea must be entered with a full understanding of the 

charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct 

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392(1991). When 

determinirig issues relating to guilty pleas, the court will consider the entire record, including the 

transcript of the guilty plea. and the evidence presented at the post-conviction relief hearing. 

Anderson v. State, 342 S.C. 54,57,535 S.E.2d 649,657 (2000) (citing Hanes v. l.eeke, 282 S.C. 

131,318 S.E.2d 360 (1984». When a defendant pleads guilty on the advice of counsel, the plea 

may only be attacked through a claim of ineffective assistance of counsel. Roscoe v. State, 345 

S.C. 16, 20,546 S.E.2d417,419 (2002) (citations omitted). 

This' Court finds that Applicant's testimony is not credible while also finding that 

counsel's testimony is credible. This Court fmds that counsel is a trial practitioner who has 

extensive experience in the trial of serious offenses. Counsel conferred with the Applicant on 

numerous occasions. During conferences with the Applicant, counsel discussed the pending 

charges, the elements of the charges and what the State was required to prove, Applicant's 

constitutional rights, Applicant's version of the facts, and possible defenses or lack thereof. This 

Court fmds that the record reflects that Applicant's plea was entered freely, voluntarily, 

knowingly, and intelligently. Applicant acknowledged that he understood the nature of the 

charges, the possible punishments, and his constitutional rights. Applicant admitted that he was 

guilty of these offenses. Applicant told the plea court that hewas satisfied with counsel and that 

no one had threatened him or promised him anything to accept the plea offer. This Court finds 

5 
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that Applicant understood the terms of the negotiated sentence. The record reflects that 

Applicant answered some of the plea judge's questions in English and he did not use the 

interpreter for the entire plea hearing. 

Regarding the Applicant's claims of ineffective assistance of counsel, this Court finds the 

Applicant has failed. to meet his burden of proof. This Court finds that· Applicant's attorney 

demonstrated the normal degree of skill, knowledge, professional judgment, and representation 

that are expected of an ·attomey who practices criminal law in South Carolina State v. 

Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler. 286 S.C. 

441,334 S.E.2d 813. This Court further flnds counsel adequately conferred with the Applicant, 

conducted a proper investigation, and was thoroughly competent in her representation. This 

Court fmds that counsel's representation did not fall below an objective standard of 

reasonableness. 

This Court fmds that counsel was not ineffective for failing to hiring an interpreter prior 

to the plea hearing. CoUnsel testifled that she was able to adequately communicate with 

Applicant using English and some Spanish. Counsel properly communicated all plea offers to 

Applicant, and Applicant rejected all prior plea offers. The record reflects that Applicant was 

able to speak and understand some English. Moreover, counsel obtained Ii favorable negotiated 

sentence on Applicant's behalf, and Applicant accepted the offer for eighteen (18) years and 

received the benefit of the bargain. This Court finds that counsel did not pressure Applicant into 

pleading guilty and it was Applicant's decision to accept the plea offer. 

Accordingly, this Court finds the Applicant has failed to prove the first prong of the 

Strickland test, specifi~y that counsel failed to render reasonably effective assistance under 

prevailing professional norms. The Applicant failed to pres~t specific and compelling evidence 

6 
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that cou:nsel 'committed either errors or omissions in her representation of the Applicant. The 

Applicant failed to show that counsel's performance was deficient This Court also fmds the 

Applicant has failed to prove the second prong of Strickland. specifically that he was prejudiced 

by plea counsel's performance. Applicant's complaints concerning counsel's perfonnance are 

without merit and are denied and dismissed. 

All Other Allegations 

As to any and all allegations that were raised in the application or at the hearing in this 

matter and not specifically addressed in. this Order, this Court finds the Applicant failed to 

present any evidence regarding such allegations. Accordingly, this Court frods the Applicant 

waived. such allegations and failed to meet his burden of proof regarding them.· Therefore, they 

are hereby denied and dismissed. 

CONCLUSION 

Based on all the foregoing, this Court finds . and concludes the Applicant has not 

established any constitutional violations or deprivations before or during his guilty plea and 

sentencing proceedings. Counsel was not deficient in any manner, nor was the Applicant 

prejudiced by counsel's representation. . Therefore, this application for PCR must be denied and 

dismissed with prejudice. 

This Court advises the Applicant that he must file·a notice of intent to appeal within thirty 

(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate 

review. His attention is also directed to Rules 203, 206, and 227 of the South Carolina Appellate 

Court Rules for the appropriate procedures to follow after notice of intent to appeal has been 

timely served and filed. 

7 
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IT IS THEREFORE ORDERED: 

1. . That the application for post-conviction relief be denied and 
dismissed With prejudice; and 

2. That the Applicant be rernan~ to the 

AND IT IS SO ORDERED this JJ..t day "'",\..JIU"-.,&L.4.~~~ 

~MbOUth Carolina. 
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STATE ·OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

State of South Carolina, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

Eduardo Pacheco Martine'z,) 
) 

Defendant. ) 

IN THE COURT 'OF GENERAL SESSIONS 

Warrant Nos. K-12Q732, K-120733 

COMES. NOW before' this' Cou;rt Defendant's Request to Appoint 

Interpreter, and being duly advised in the premises, it is thereby 

ORDERED AND ADJUDGED that Maricella Villalobos is hereby 

appointed State Certifie~ interpreter for Defendant for the trial 

of this matter, and that the Court will arrange for payment of the 

same. 

DONE AND ORDERED this 

Charleston, se. 

: PET'TIONER'S 

" 

EXH.8rr 
I I 

·r· 

day of January, 2008, at 

-
RSON 

NISTRATIVE JUDGE 
PLEAS tP·' 

-< S·,:: 
CJ'·.:· 
t-"~ 
r"1' 
"";..1," •• 
:,.: .. -

~rn 
~ ~ 

1.0 ~ 
c..:r ~ 
o 
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STATE OF SOUTH CAd>LI~ . ~THE COURT OF GENERAL SESSIONS 

COONTY OF C~RLES1tlMFEB2~ AM ~~'rant' Nos. K-120732, K-120733 

. tUUE J. ARMSTRONG 
... r.~Of COURT 

State of South ~1i011~ . 

PlaintiN, ) 
) ORDER TO APPOINT INTERPRETERS 

v. ) 
) 

Eduardo Pacheco Martinez,) 
) 

D~fendant. ) 

COMES NOW before this Court Defendant's Second Request to 

Appoint Interpreters, and being duly advised in the premises, it is 

thereby 

ORDERED AND ADJUDGED that Luna Gainer and Cynthia Hernandez 

are hereby appointed State: Certified interpreters for Defendant for 

the trial of this matter, and that the Court will arrange for 

payment of the smme. 

DONE AND ORDERED· this day of February, 2008, at 

C~arleston, SC. 

~~. 
D~~ERSON 
CHIEF ADMINISTRATIVE JUDGE . 

COMMON PLEAS 

.; pnITIONER'S 
~ EXHIBIT I ~ 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
). 

state of· South Carolina, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

Eduardo. Pacheco Martinez,) 
} 

Defendant.. ) 

IN THE COURT OF.GENERAL SESSIONS 

Warrant NQs. K-120732, K-120733 ~.,. 

REQUEST TO APPOINT :QtTERPRETER 

Defendant Eduardo Pacheco Martinez, by and through his. 

undersigned a:ttorneys, hereby requests the Court to 1\ppoint an 
.. 

Interpreter for the trial of this matter. Maricela Villalobos is 

State Certified and available to ihterpret for Defendant. Ms. 

Villalobos can be reached at (404) 580-1429. 

..; PEnTIONER'S 

.. EXHIBit 

I ,,3 
I 

Charleston, South Carolina 
.I 

January 18, 2008 

GRIMBALL .& CABANISS, L.L.C. 

BY:~ 
ATTORNEYS FOR THE DEFENDANT 
473 SAVANNAH HIGHWAY 
CHARLESTON, SC29407 
Tel: (843) 722-0311 
Fax: (843) 722-1374 
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The State of South Carolina 

Solicitor, Ninth Judicial Circuit 
Solicitor CHARLESTON AND BERXELEY COUNTIES . Scarlett A. Wllson 

101 MEETING STREET, FOURTH FLOOR . 

Jacqueline G. Gran, Esquire 
Grimball & Cabaniss, LLC. 
473 Savannah Hwy 
Charleston, S C 29407 

CHARLEsTON, SC 29401 
TELEPHONE: (843) 958-1900 

FAX: (843) 958-1905 
www.scsolicitor9.org 

January 2,2008 

Re: State of South Carolina liS. Eduardo Pacheco MarU1fez 

Dear Ms. Grau; 

I am writing to you today to discuss a plea offer regarding the above-mentioned 
case. As you are aware, your client has been charged with Trafficking Cocaine 200 to 
400 grams and Proximity Cocaine. After careful review of the facts in this case, I am 
willing to offer to your client Trafficking Cocaine 1 st 28 to 100 grams and Proximity 
Cocaine with a negotiated fifteen (15) year sentence. 

This case will be placed on the plea docket for the week of January 14, 2008. 
Should your client fail to accept the offer by the end oftbat week, the offer will be 
rescinded at that time and the case will be placed on the trial docket fur the week: of 
January 28, 2008. If you have any questions or concems regarding this case or the plea 
offer, plc~e coIi'l.S.Ct me at my direclline of958-1919 or my email at 
gardnerj(a).scsolcitor9.org. With kind regards, I am 

. ~~o&ffi 
~e GaIdner Cardillo V~sistant Solicitor . 

. Nmth Judicial Circuit'· 
. . '~.' .. 
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GRIMBALL & CABANISS, L.L.C. 

ATTORNEYS AT LAW 
473 SAVANNAH HIOHWAY 

MAX O. MAHAFFEE, ·S.c. & N.c. 
EUGENE P. CORRIGAN, ill 

CHAru.EsrON, SOUlli CAROUNA 29407 

E. WARREN MoISE 
MICHAEl. J. FERRI 
LAURA C. WAlUNG 
JACQUELlNE G. GRAU 
HARRY. V. RAGSDALE 

OFOOUNSEL 
JOSEPH W. ~MN!ss 

ATTORNEY CORRESPONDENCE 
Eduardo Martinez 
Unit 3 

January 3, 2008 
Jackie.GraUlgrimcah.com 

Extension 316 

Charleston County Detention Center 
3841 Leeds Ave. 
Charleston, SC 2~405 

POST OFFlCS BOX 816 
CHARUSTON, s.c. 29402-0816 

TELEPHONE [843) 72l-()311 
FACSlMlLE (843) 722-1374 
F.-MAlL Iaw@grimcah.com 

www.gIimc:ab.com 

PEE DEI! REGION OFFICE 
POST ames BOX 14045 

FLORENCE, S.c. 29S04 

Wll.LlAM H. GRIMBAll. 
(19]7·1999) 

Re: State of South Carolina v. Eduardo Pacheco Martinez 
Warrant Nos. K-120732, K-120733 
~r FileNo. 27047 

Dear Eduardo: 

The solicitor has given me an offer for you to plea, that I 
need to relay to you to consider. As you know I you are charged with 
possession of cocaine of 200 grams, within a school zone .. The 

. solicitor will drop the first offense to the amount of between 28 
and 100 grams, if you al.so plea to the within a school zone charge. 
She tells me she is offering this to the other men as well. These 
charges carry 15 years t with a mandatory 85% service. We need to 
tell her by the week of January 14 whether or not you are going to 
accept this deal, or whether you instead want to proceed to trial. 

I will COme by to visit you so we can discuss the solicitor'S 
offer. 

with kindest regards, I am 

Sincerely, 

rau 

-JGG:slf 
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Excerpts from the South Carolina Code of Laws: 
SC Code § 44~53-370 (possession of cocaine) 

, (b) twenty-eight grams or more, but less than one hundred grams: 

1. for a first offense, a term of imprisonment of not less than 
.seven years nor more than twenty-five years, ·no pa.rt of. which may 
be suspended nor probation granted, and a fine 'of fifty thousand 
dollars; 

2. for a second offense, a term of imprisonment of not less than 
seven years nor more than thirty years, no part of which may be 
suspended nor probation granted, and a fine of fifty thousand 
dollars; 

3. for a third or subsequent offense, a mandatory minimum term of 
imprisonment of not less than twenty-five years and not more than 
thirty years, no part of which 'may be suspended nor probation 
granted, and a fine of fifty thousand dollars; 

s.c. Code § 44-53-445 (within a school zone) 

(A) It is a separate c~iminal offense for a person to distribute, 
sell, purchase, manufacture, or to unlawfully possess with intent 
to distribute, a 'controlled substance while in, on, or within a 
one-half mile radius of the grounds of a public or private 
elementary, middle, or secondary school; a public·playground or 
park; a public vO,cational or trade school or technical 
educational center: or a public or private college or university. 

(B) (1) A person who violates the provisions of this section is 
guilty of a felony and, upon conviction, must be fined not more 
than ten thousand dollars, or imprisoned not more, than ten years, 
or both. 

1. (2) When a violation involves the distribution, sale, 
manufacture, or possession with intent to distribute crack 
cocaine, the person is guilty.of a felony and, upon' conviction, 
must be fined not less than ten thousand dollars and imprisoned 
not less than ten nor more than fifteen years. 
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STATE OF SOUTH CAROLINA COURT OF GENERAL SESSIONS 
COUNTY OF CHARLESTON 2007-GS-10-006S, 0066 

STATE OF SOUTH CAROLINA ) 
) 

plaintiff ) 
) 

v. ) TRANSCRIPT OF RECORD 
) 

EDUARDO MARTINEZ, ) 
) 

Defendant. ) 

------------------------) 
MARCH 3, 2008 

1 

charle~ton, south carolina 

B E FOR E: 

THE HONORABLE R. MARKLEY DENNIS, JR., JUDGE 

A P PEA RAN C E S: 

MS .. JULIE CARDILLO, Assistant solicitor 
Representing the state 

MS. BROUGH, Esquire 
Representing the Defendant 

~ PETITIONER'S 1 EXHIBIT 

i G 

Anne Bouley Meyer, RPR 
circuit Court Reporter 
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WITNESSES 

5 
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8 EXHIBITS 
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THE COURT: All right, let the record reflect 

the defendant is present. You are Eduardo Martinez? 

THE DEFENDANT: Yes, sir. 

THE INTERPRETER: Yes. 

THE COURT: And MS. Gainer is your interpreter? 

THE DEFENDANT: uh-hum, yes, ma'am (sic). 

THE INTERPRETER: uh, hum, yes, ma'am (sic). 

THE COURT: If you'll answer yes or please that 

will help me to not nod your head, please. 

Is that agreeable? 

THE DEFENDANT: Yes, ma'am (sic). 

THE INTERPRETER: Yes, ma'am (sic). 

THE COURT: All right. Ms. Gainer, you are 

certified as an interpreter; is that correct? 

THE INTERPRETER: Yes, Your Honor. 

THE COURT: And how long have you been doing, 

perform1~g this serVice? 

THE INTERPRETER: since 2001, Your Honor. 

THE COURT: very well. I have had the pleasure 

and privilege to work with you previously. Any 

objecLion to her being qualified as the interpreter 

from the state? 

MS. CARDILLO: None from the state, Your Honor. 

THE COURT: very well. Ms. Gainer, if you 

would raise your right hand. 



1 Do you solemnly swear or affirm that you will 

2 truly comply in every respect with your obligations as 

3 an interpreter and specifically interpret verbatim to 

4 the defendant what the court and other matters are 

5 said, and that's simultaneous as well; is that 

6 correct? 

7 THE INTERPRETER: Yes, Your Honor. 

8 THE COURT: And you will also give the verbatim 

9 response from the defendant, Mr. Martinez? 

10 THE INTERPRETER: I do, Your Honor. 

11 THE COURT: Thank you very much. 

12 Mr. Martinez, two indictments have been handed 

13 charg; ng you wi th drug offenses; do you understand 

14 that? 

15 THE DEFENDANT: Yes, ma'am (sic). 

16 THE COURT: Indictment 2007-66 charges you with 

17 trafficking in cocaine, the amount is over -- what's 

18 the indictment amount? 

19 MS. CARDILLO: Your Honor, the indictment 

20 amount is over 200 grams and less than 400 grams 

21 THE COURT: okay. charges you with over 200 

22 but less than 400. Do you understand that? 

23 THE DEFENDANT: Yes, ma'am (sic). 

24 THE COURT: Your lawyer ;s MS. Brough; is that 

25 correct? 
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1 THE DEFENDANT: Yes, ma'am (sic). 

2 THE COURT: She has explained that charge to 

3 you? 

4 THE DEFENDANT: Yes. 

5 THE COURT: She has explained to you what we 

6 call the lesser included offense? 

7 THE DEFENDANT: Yes. 

8 THE COURT: And do you understand the 

9 differenc~ between the two? 

10 THE DEFENDANT: Yes. 

11 THE COURT: And that carries normally 25? 

12 MS. CARDILLO: 25 years, Your Honor. 

13 THE COURT: Maximum? 

14 MS. CARDILLO: Yes, Your Honor. 

15 THE COURT: Normally the trafficking cocaine 28 

16 to 100 carries a maximum sentence of 25 years. Do you 

17 understand that? 

18 THE DEFENDANT: Yes, ma"am (sic). 

19 THE COURT: YOU, through your lawyer, have 

20 negotiated a sentence of 18 years. Is that correct. 

21 THE DEFENDANT: Yes, ma"am (sic). 

22 THE COURT: Has your lawyer explained to you 

23 that that is considered a serious offense? 

24 THE DEFENDANT: Yes. 

25 THE COURT: Has she explained to you that it is 
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1 a non-parolable offense? 

2 THE DEFENDANT: Yes. 

3 THE COURT: which means that you will serve a 

4 minimum of 85 percent of that sentence. 

5 THE DEFENDANT: Yes. 

6 THE COURT: understanding the nature of the 

7 offense and the fact that if I accept the negotiated 

8 sentence I would sentence you to 18 years, what ;s 

9 your plea? Guilty or not guilty. 

10 THE DEFENDANT: Guilty. 

11 THE COURT: Are you satisfiep with your lawyer? 

12 THE DEFENDANT: Yes. 

13 THE COURT: Has she explained to you that a 

14 negotiated sentence is unusual in this regard, you are 

15 coming here and asking me to sentence you to 18 years. 

16 Do you understand that? 

17 THE DEFENDANT: Yes. 

18 THE COURT: It is your desire that I impose the 

19 negotiated sentence, that is sentence you to 18 years? 

20 THE DEFENDANT: Yes. 

21 THE COURT: solicitor, are there any other 

22 terms of the agreement other than the sentence, the 

23 negotiated sentence of 18 years? 

24 MS. CARDILLO: NO, Your Honor. 

25 THE COURT: He's pleading also to a proximity 
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1 charge? 

2 MS. 'CARDILLO: Yes I You r t-lonor, to run 

3 coneu rrent. 

4 THE COURT: IS that your understanding, Mr. 

5 Marti nez? 

6 THE DEFENDANT: Yes. 

7 THE COURT: Indictment 2007-65 charges you with 

8 possession with intent to distribute drugs in' 

9 proximity of a school. And this is cocaine? 

10 MS. CARDILLO: Yes, Your Honor. 

11 THE COURT: For that I can sentence you up to 

12 10 years in j ai,l. DO you understand that? 

13 THE DEFENDANT: 

14 THE COURT: And 11m advised that a part of your 

15 negotiated sentence is that this, whatever sentence I 

16 impose would be concurrent. Is that your 

17 understanding? 

18 

19 

THE DEFENDANT: Yes. 

THE COURT: understanding the nature of that 

20 offense and the possible punishment what is your plea, 

21 guilty or not guilty? 

22 THE DEFENDANT: lim guilty. 

23 THE COURT: Ms. Brough, you've discussed this 

24 matter fully with your client? 

25 MS. BROUGH: Yes, Your Honor. 
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1 THE COURT: You have explained to him the 

2 significance of the negotiated sentence? 

3 MS. BROUGH: Yes, Your Honor. 

4 THE COURT: Did you in fact negotiated this 

5 sentence for your client? 

6 MS. BROUGH: Yes, Your Honor. 

7 THE COURT: Based on your investigation, do you 

8 believe the negotiated sentence to be in your clientrs 

9 best interest? 

10 MS. BROUGH: Yes, Your Honor. 

11 THE COURT: ~ou have shared with your client 

12 the results of your investigation? 

13 

14 

MS. BROUGH: Yes, Your Honor. 

THE COURT: And after fully consulting with you 

15 he indicated a desire to plead guilty? 

16 MS. BROUGH: Yes, Your Honor. 

17 THE COURT: You have advised him specifically 

18 the rights that he would be relinquishing if I accept 

19 his negotiated sentence? 

20 

21 

MS. BROUGH: Yes, Your Honor. 

THE COURT: Does he fully appreciate and 

22 understand those rights? 

23 MS. BROUGH: Yes, Your Honor. 

24 THE COURT: Do you agree with the decision, 

25 based on your investigation? 
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MS. BROUGH: Yes. 

THE COURT: Is your client lawfully iii this 

country? 

MS. BROUGH: I can't speak to that fully. 

THE COURT: Mr. Mart.inez, are you 1 awfull y in 

. this country? 

THE DEFENDANT: No. 

THE COURT: Does he understand that once he is 

released from t.he punishment that. he could be 

deported? 

M~. BROUGH: It is my understanding that he 

understands the consequences. 

THE COURT: Is that correct, ~r. Martinez? 

THE DEFENDANT: Yes. 

THE COURT: You st.ill wish· me to go through 

with this and impose the negotiated sentence? 

THE DEFENDANT: Yes. 

THE COURT: DO you understand that. you are 

giving up your right to remain silent by pleading 

gUil ty? 

THE DEFENDANT: Yes. 

9 

THE COURT: Do you understand you are giving up 

your right to a jury trial by pleading guilty? 

THE DEFENDANT: Yes. 

THE COURT: Do you realize that at the trial 



.. 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the state would have to prove your guilt, you do not 

have to prove your innocence? 

THE DEFENDANT: Yes. 

THE COURT: In order to do that they1d have to 

present witnesses, do you realize that? 

THE DEFENDANT: Yes. 

THE COURT: If you had a trial you would have 

. an opportunity and right to confront those witnesses. 

Do you realize that? 

THE DEFENDANT: Yes. 

THE COURT: You will not have that right 

because we are not having a trial. Is that your 

understanding? 

THE DEFENDANT: Yes. 

THE COURT: Has anyone threatened you in any 

way to get you to plead guilty? 

THE DEFENDANT: No. 

THE COURT: other than the negotiated sentence, 

has anyone promised you anything to get you to plead 

guil ty? 

THE DEFENDANT: No. 

THE COURT: Are you entering your guilty plea 

because you are guilty of each offense? 

THE INTERPRETER: I have no other choice. 

THE COURT: Yes, you do. You have a right to 
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make the state prove your gUilt beyond a reasonable 

doubt. YOU don't have to do anything. You don't have 

to say anything, you don't have to present evidence, 

the state has to prove your guilt. Do you understand 

that? 

THE DEFENDANT: Yes. 

THE COURT: I ask you again, are you pleading 

guilty because you are guilty? And is that your sole 

reason for pleading guilty? 

THE DEFENDANT: Yes. 

THE COURT: Is there any question of your guilt 

in this matter? 

THE DEFENDANT: No • 

THE COURT: Are you under the influence of any 

alcohol or any drugs here today? 

THE DEFENDANT: No. 

THE COURT: Do you know of anything that is 

affecting your ability to make this decision? 

THE DEFENDANT: NO. 

THE COURT: solicitor~ if you would tell me a· 

condensed version of the facts, please. 

MS. CARDILLO: Thank you, Your Honor, may it 

please the Court. August 7, 2006 at the Food Lion 

parking lot in Mount Pleasant, south carolina, the 

defendant -- a co-defendant met with an undercover 
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officer to set up a drug deal. 

They sat in the car and discussed the drug deal 

for approximately 45 minutes. The undercover officer 

was equipped with video, this was allan video and 

audio. undercover officers, other officers were 

located about the perimeter to observe what was going 

on. 

The defendant in this case, Mr. Martinez, 

showed up with two other people I'm sorry, he 

showed up and was introduced to Detective Hembree, who 

was the undercover officer in the car. They talked 

about money. He left and retrieved the drugs from two 

other co-defendants who pulled up behind the vehicle, 

handed the drugs. Mr. Martinez handed the drugs to 

Detective Hembree, and that's when they were all 

arrested on scene. 

The drugs field tested presumptive as cocaine. 

And later CPO lab weight came back as positive for 

252.28 grams of cocaine. This all occurring within a 

half of mile of the Bell Hall Elementary school 

located at 385 Egypt Road, also in Mount pleasant. 

THE COURT: Are those facts correct, Mr. 

Martinez? 

THE DEFENDANT: Yes. 

THE COURT: Have you fully understood all of my 
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1 

2 

3 

questions? 

THE DEFENDANT: Yes, ma'am (sic). 

THE COURT: Have you truthfully responded to 

4 those questions? 

5 THE DEFENDANT: Yes. 

6 THE COURT: DO you realize that I will be 

7 relying on your responses? 

8 THE DEFENDANT: Yes. 

9 THE COURT: I find that Mr. Martinez has had 

10 the benefit of competent counsel. He has indicated to 

11 me that he is totally satisfied with her 

12 representation. I find there is a sufficient factual 

13 basis to support the pleas, and therefore will accept 

14 the pleas being freely, voluntarily, knowingly and 

15 intelligently made and entered. 

16 I now will hear from you, Ms. Brough, as to why 

17 I should accept and impose the negotiated sentence. 

18 MS. BROUGH: Your Honor, Mr. Martinez is only 

19 25 years old. As Ms. Cardillo said he has been in the 

20 charleston county Detention Center, I don't know that 

21 she actually mentioned this, but he has been there 

22 since August 7, 2006 wi~hout incident. 

23 He has been in some drug programs, he has 

24 actually been in two different drug programs while in 

25 the detention center voluntarily. 
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He has two children. And he is a young man. 

And he has been involved in his representation in the 

matter. 

THE COURT: IS there anything Mr. Martinez 

wishes to say? 

THE DEFENDANT: . NO. 

THE COURT: Sentence of the Court of indictment 

2007~66 is that you be committed to the department of 

corrections, as agreed, for the term of 18 years. 

HOW much time has he served? 

MS. CARDILLO: Your Honor, he has been in since 

August 7, '06. I did not add those numbers up. 

THE COURT: That's all right, I will put since 

August 7th; ;s that correct? 

MS. CARDILLO: Yes, Your Honor. 

THE COURT: credit for time served since August 

7, 2006. Sentence of the Court in 2007-65 is that you 

be committed, Mr. Martinez, to the department of 

corrections for a term of eight years, given credit 

for time served since August 7, 2006, and it is 

concurrent. Good luck,sir. 

MS. CARDILLO: Thank you, Your Honor. 

(cou rt Reporter I s Note: liTHE DEFENDANT" 

denotes when the defendant responded in English. liTHE 

INTERPRETER" denotes when the interpreter responded in 
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(whereupon. the proceedings in this matter 

before the court were adjourned.) 

* * * * * 

15 
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C E R T I F I CAT E 

I, the undersigned, ANNE BOULEY MEYER, 

official court Reporter for the Ninth Judicial 

circuit of the State of South carolina, do hereby 

certify that the foregoing is a true, accurate, and 

complete transcript of record, and of all the 

proceedings had and evidence introduced in the 

above captioned case, relative to appeal, in the 

ci~cuit Cou~t for South carolina, on the indicated 

date. 

I do further certify that I am neither 

of kin, counsel, nor interest to any party hereto. 

---~-~-/4tj4.-
Anne Bouley Meyer, RPR 

Circuit Court Reporter 



130 

STATE' OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

Eduardo Martinez, #326852 

IN THE COURT OF COMMON PLEAS 

CASE NO.: OS..cP-10-4561 

Plaintiff, 
VS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROPOSED ORDER ?to AgPa'iiT 
INTERPRETE~t: ~ "'"!"is 

~m c: B I :::0 c... r- ___ 

State of South Carolina, 

Defendant 

----~----------~------~) 

;;:=:. I 
C)~ N 
.....,::0-
6:3: -0 
otn :3: 
c:-t 
;::,~ N 
-t~ •• 

C') r.n 
Cl) 

r 
m 
o 

COMES NOW before thIs Court. Petitioner's Motion to Appoint An Interpreter. and 

being duly advised Inthe premises, it is thereby 

ORDERED AND ADJUDGED that Luna Ganier and Cynthia Hernandez are hereby 

appointed State Certifled Interpreters for Petitioner for the Post Conviction Relief Hearing, 

any proceedings in addition to any other attorney-client meetings from this point forward 

in this matter, and that the Court will arrange for payment of the same. 

DONE AND ORDERED this j. j~ day of June. ~009. 

Honorable "Dead 'L fferson 
Chief Administrative udge, Charleston cO. 

~ PETITIONER'S 
:& EXHIBIT I 2 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 

INDiCTMENT FOR, 
POSSESSION WITH INTENT TO PISTRlBUTE 

COCAINE WITHIN PROXIMITY OF A SCHOOL 

At a Court of General Sessions, convened on January 9, 2007 the Grand Jurors of Charleston 
I 

County present upon their oath: , .' 

That EDUARDO PACHECO MARTINEZ did in Charleston County on or about August 7, 2006 while at 

697 Long Point Road, Mt. Pleasant, SC, knowingly manufacture, distn"bute, d~ense, deliver, purchase or 

did aid, abet, attempt or conspire with others to manufacture, distribute, possess with intent to distribute, 

dispense, deliver, or purchase or did possess with intent to distribute, dispense, or deliver a controlled 

substance, to Wit: Cocaine, within one half (112) mile proximity of Belle Hall Elementary School located 

at 385 Egypt Road, M~. Pleasant, SC. This is in violation of §44-53-445 of the South Carolina Code of 

Laws (1976) as amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided. 

~ ASS ANTSOUCITOR ~ 
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STATE OF soum CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 

lNDICfMENT FOR . 
TRAFFICKING IN COCAINE 

At a Court of General Sessions, convened on January 9, 2007 the Grand Jurors of Charleston 

County present upon their oath: 

That EDUARDO PACHECO MARTUffiZ did in Charleston County on or about August 7, 2006 

knowingly sell, manufacture, cultivate, deliver, purchase, or bring into this State; or did provide financial 

assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture, cultivate, deliver,purchase; or 

bring into this State; or was knowingly having actual or constructive possession or knowingly attempted 

to become in actual or constructive possession of a controlled substance or a controlled substance 

analogue, to wit: Cocaine, in excess of Two Hundred (200) Grams but less than Four Hundred (400) 

Grams. This is in violation of §44-S3-370 of the South Carolina Code of Laws (1976) as amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided, 

ASS~~ 



) 

COUNTY OF Charleston ) 
STATE --------------------------) 

VS. ). 

STATE OF SOUTH CAROLINA 

__________ -=ED~U=ARD==~O~MAR~~T=Thffi==Z~ _______ ) 
AKA: ________________________ ) 

Race: . 0 Sex: M Age: 24 ) 
DOB: _____ SS#: 000-00-0000 } 

. Address: ft - - - ---I. } 
) 

DL#: ___________ SID#: ------) 

IN THE COURT OF GENERAL SESSI'3 5 
INDICTMENT/CASE#: 2007GS 1 00065 

AfW#: K 120733 
DareofOffe~~~8~n~/~20~O=6 ______________ _ 
S.C. Code § : 44-53-0445(8)(1) 

CDR Code #:0107 -------------------------
SENTENCE SHEET 

In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or IX! PLEADS 
TO: PWlDlDist DruES ill Proximity of School 
in violation of § 44-53-0445(B)(l) of the S.C. Code of Laws, bearing CDR Code # 0107 

=-~~---=~~--~ o NON-VIOLENT OVIOLENT IXISERIOUS OMOSTSERIOUS OMandatoryGPS(CSC O§17-25-45 
. w/minor 1st or Lewd Act) 

. The charge is: IZI As Indicted, o Lesser Included Offense, ODefendant Waives Presentment to Grand Jury. (Defendant initial) 
The plea is: Without Negotiations or Recommendation, IX! Negotiated Sentence, 0 Recommendation by the State. 
ATTES,r ./~ (.Ct'lCU(t"CII.t' v/"""- ~~1 1()(){Ypb , 

Defendant 

WHEREFORE, the Defendg is commited to the State Department of Corrections, 0 County Detention Center, 
for a determinate tenn of ~I ears rOunder the Youthful Offender Act not to exceed __ years 
and/or to pay a fine of $ ; provided that upon the service of days/months/years and/or payment 
of$ ; plus costs and assessments as applicable"; the balance is suspended with probation for 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
pro~, which are incorporated by reference. . 
ts"" 9'NCURRENT or 0 CONSECUTIVE to sentence on: . 
(g"" The Defendant is to be given credit for till!e served ,Rursuant to S.C.pode § 24-13-40 to be calculated and applied 
by the State Department of Corrections. 5\ IA.~ ~~ 'l) Lt.c!" 
o The Defendant is to be placed on the Central Registry o/Child Abuse and Neglect pursuant to s.c. Code §17-25-135.· 

SPECIAL CONDITIONS: 
ORESTITUTION:ODefeITed ODef. Waives Hearing OOrdered PTUP 

Total: $ plus 20% fee: $ 
Payment Terms: . o set by SCDPPPS __________________ _ 

Recipient: ___________________ ~--_---
*Fine: $ 

§ 14-1-206 (Assessments 107.5 %) $ 
§ 14-1-211(A)(J)(Conv. Surcharge) $100 $ /lft>- po 
§ 14-1-2 11 (A)(2)(DUI Surcharge) $100 S' 
§ 56-5-2995 (DUI Assessment) $12 --;;$.-------

§ 3S.13 (public DefIProb) $500 -::$ ____ :-=-_ 

§ 73.3, IB TP (Law Enforce. Funding) $25 $ 'zS.llZ> 
§ 33.7, IB TP (Drug Court Surcharge) $100 $ /t')L/. tbb 
§ SO-21-114(BUl Breath Test Fee) $50 --:-$ ______ _ 
§ 56-S-2942(J) (Vehicle Assessment) $40/ea ---=-$_-;-:::--:-__ 

$ 6.2S 3% to County (if paid in instalhnents) 

TOTAL $~/2£ 

~ 
Clerk of COUlll Deputy Clerk 

Court Reporter: ____ ---l-a.a.,..;Jtt.MR:pu.:..:.s..:=.,...-.,~~=:.II-g..D ............... ~-

______ dayslhours Public Service Employment 
ObtainGED 
Attend Voe. Rehab. or Job Corp. ________ _ 

May serve W IE begining 
Substance Abuse Counseling 

Random Drug/Alcohol testing 
Fine may be pd. in equal. consecutive weekly/monthly· 
pmts. of $ beginning 

$ paid to Public Defender Fund 
Ofuer: ______________________________ _ 

:OAppointed PO or appointed other counsel,§35. 13 TP 
Requires $500 be paid to Clerk during probation. 

PRESIDING JUDGE 
Judge Code: -4 
Sentence Date: _ .. J 



STi3:iSOUTH CAROLINA ) 

COUNTYOF ________ C_h_ar_le_st_o_n ___________ ~ 
STATE VS. ) 
___________ E~D~U=ARD~~O~MAR~~Tlliffi~··~Z ________ ) 
AKA: ______________ ~ _____________ ) 

Race: 0 Sex: M Age: 24 ) 
DOB: ~s#: 000:00.-0000 --_________ ) 
Address:. ) 

--_ .... ) 
DL#: ._--'-_______ SID#:· ------------ ) 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASEN: 2001G8 1 00066 

A1W#: K120732 
Date of Offense: -,8",-17!..:./.=.:20~O~6 __ --:-___ -:--__ 
S.C. Code § : 44-53-0370(e)(2)(d) 
CDR Code #:--.;;O.::..28;.:8~ _________ _ 

SENTENCE SHEET 

In disposition of the said indictment comes now the Defendant who was 0 CONVICTEDOF or IX! PLEADS 
TO: Traffickil1l! in cocaine. 28--1002. 1st offense 

in violation of § 44-53-0370(e)(2)(b)1 of the S.C. Code of Laws, bearing CDR Code # :::-2:::-3:-::;59=-::::-:----:=-:-::--::-:-....,..,,­
D NON-VIOLENT DVIOLENT IXISERIOUSDMOSTSERIOUS DMandatoryGPS(CSC D§17-2S-4S 

; w/minor I st or Lewd Act) 
The charge is: 0 As Indicted, ~ Lesser Included Offense, D Defendant Waives Presentment to Grand Jury. (Defendant initial) 
The plea is: 0 Without Negotiations or Recommendation, IX! Negotiated Senten~ o Recommendation by the State. 

ATTEST:· r: /8 'fJears) //h/J. . 
< O.,d.,..- C,n:lillo, Julie k D. ernJant. ~fendant. 

WHEREFORE, the DefendarK commited to t . State Department of Corrections, 0 County Detention Center, 
for a determinate tenn of . days/rmmth ears rOunder the Youthful Offender Act not to exceed years 
andlor to pay a fine of $ ; provided t at upon the service of days/months/years andlor payment 
of$ ; plus costs and assessments as applicable*; the balance is suspended with probation for _. __ _ 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
probation, which are incorporated by reference. 
D 9JNCURRENT or 0 CONSECUTIVE to sentence on:· . . 
g-The Defendant is to be given credit for tillle serVed5ursuant to ~2,. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections. g IIIV(! 7, ~<.XJ\o. . 
o The Defendant is to be placed on the Central Regis fChild Abuse and Neglect pursuant to S.C. Code §17-25-135. 

SPECIAL CONDmONS: 
D RESTITUTION:ODeferred o Def. Waives Hearing OOrdered PTUP 
Total: $ . plus 20% fee: $ 
Payment Terms: ___ -.,;.. __________ _ 
o set by SCDPPPS ______________ _ 

Recipient: -,-_______________ _ 

~~ $ 

§ 14-1-206 (Assessments 107.5 %) . $ 
§ 14-1-211(A)(1)(Conv.Surcharge) $100 $/f)l) DO 
§ 14-1-211(A)(2)(DUI Surcharge) $100 $ 
,§ 56-5-2995 (DUl Assessment) $12 -'---:0$,------

{} 35.13 (Public DeflProb) $500 $ 
---o:--=---::--=--

§ 73.3, IB TP (Law Enforce. Funding) $25 $ ZS _ bD 
§ 33.7, IB TP (Drug Court Surcharge) $100 $ /Ol). C:>D 
§ 50-21-114(BUIBreathTestFee) $50 $ 
§ 56-5-2942(J) (Vehicle Assessment) $40iea --:$:-------

3% to County (ifpaid in installments) $ 6. '7 S 
TOTAL $~..s)·22 

&/ll~ 
Clerk of CourtJ Deputy Clerk 

Court Reporter: __ --'A~~~IJ:::.e....-=~~J-.L.-"""'71re= ..... .,..---__ 

____ dayslhours Public Service Employment 
ObtainGED 
Attend Voc. Rehab. or Job Corp. ______ _ 
May serve WfE begining 
Substance Abuse Counseling 
Random Drug/Alcohol testing 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts.of$ beginning _--" ___ _ 

$ paid to Public Defender Fund 
Other: 

:OAppointed PD or appointed other counsel,§35.13 TP 
Requires $500 be paid to Clerk during probation. 

PRESIDING JUDGE ...,-4-~-+--;~f'+--;-_~:-
Judge Code: ~ / .~ I 
Sentence Date: =---c:...3" ) 3 - .-.~_. ___ _ 

t /'1 CCAl217 (1012007) 


