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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT

Cynthia Griffis - CIVIL ACTION NO.: 2009-CP-07-06054

)
)
)
)
)
)
)
Plaintift )
) ORDER ON MOTION
v, ) FOR RECONSIDERATION
S ) AND ORDER GRANTING
Cherry Hill Estates, LLC, Eugene O'Neil ) THIRD PARTY DEFENDANT'S
and Ronald Faulkner : ) SUMMARY JUDGMENT MOTION
Defendani(s) )
)
)
)
)
)
)
)
)

Chervy Hill Estates, LLC and Ronald
Faulkner,
Third Party Plaintifls

Anthony E. Griffis )
Third Party Defendant

This matter came before the Court on Augusi 14, 2012 upon Motion for Reconsideration
by Third Party Defendant (“Mr. Griffis®) of this Cowrt’s Order rcndcrcd_ on August 3, 2012 in
which the Court applied “cquitable tolling™ 0 allow Third Party Plaintiffs additional time,
outside the applicable statute of limitations, to obtain the expert affidavit required by S.C. Code
Section 13-36-100(F) in support ol its legal malpractice claims. Upon reconsideration, this Court
finds that ““equitable tolling” should not be applicd to this case, and therefore grants Third Peiny
Defendant’s Motion for Summary Judgment as to the Third Party Plaintitts’ First, Scecond and
Third Causcs of Action,

Mr. Griffis secks summary judgment on the Third Party Plaintiffs First, Second and Third

Causes of Action which assert claims for breach of fiduciary duty and professional neglicence,
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all arising out of a duty crgated by the attorney-client relationship. Mr. Griffis invokes South
Carolina Code of Laws Section 15-30-100 which requires that an affidavit from an expert be
‘filed with a Complaint asscrtihg such causes of action, and that the within causes of action are
barred by the applicable statute of limitations. This Court finds:
1. The épplicable period of limitations for Third Party Plaintiffs’ complaint expired on or
before October 9, 2010 — three years after Third Party Plaintiffs’ attomey and attorney-in-fact
‘(John P. Qualey, Esq.) had actual notice of the personal guarantees on the loan obligations.
Dorman v. Campbell, 500 S.E.2d 786 at p 789 (S.C App. 1998); Crystal Ice Co. v. First Colonial
Corp., 273 S.C. 306 (1979); Faulkner v. Millar, 319 S.C. 216 (1995).
2. Third-Party Plaintiffs did not “have” the required expert affidavit until after expiration of
the period of limitations, as evidenced by the notary date of November 11, 2010, on the expert
affidavit. South Carolina Code section 15-36-100(F) provides, in pertinent part:

[1Jf a plaintiff fails to file an affidavit as required by this section, and the defendant raises

the failure to file an affidavit by motion to dismiss filed contemporaneously with its
initial responsive pleading, the complaint is not subject to renewal after the _
expiration of the applicable period of limitation unless a court determines that the
plaintiff had the requisite affidavit within the time pursuant to this section...” (emphasis
added)

When a statute’s terms are clear and unambiguchis on their face, there is no room for
statutory construction and a court must apply the statute according to its literal meaning. Sloan v.
Hardee, 371 S.C. 495, 498, 640 S.E.2d 457, 459 (2007).

Although this Court on August 3, 2012, denied the subject Motion for Summary
Judgment, based upon the doctrine of “equitable tolling”, this Court now recognizes that

equitable tolling should not be invoked by the Court of it's own Motion, and should only be used
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Section 15-36-100(F).

Beaufort, South Carolina
February “) , 2013




STATE OF SOUTH CARQLINA IN THE COURT OF COMMON PLEAS

)
) " EIGHTH JuDICIAL CIRCUIT
}

COUNTY OF BEAUFORT
Cynthia Griffis CIVIL ACTION NO.: 2009-CP-07-06054 =
Plaintiff
ORDER ON MOTION TO DISMISS
V.

Cherry Hill Estates, LLC, Eugene O'Neil
and Ronald Faulkner
e Defendzani(s)

Cherry Hil) Estates, LLC and Ronald
Faulkner,

Third Party Plaintifrs

V.

Anthony E. Griffis

Defendant Anthony Griffis secktgé an Orécr ﬁu;uanl to SCRCP 12(b)(6) dismissing the claims of
Third Parry Plaintiffs. Preseny wcr?ﬁ??(irifﬁs, representing himself, Michael w, Moéil for the
Third Party Plaintiffs, and James O, Hale representing the PlaintifT, Cynthia Griffis. After hearing
argument by all panties, | find as follows:

!} The Third Cause of Action of the Third Party Complaint, alleging professional negligence, is

dismissed without prejudice provided that the Third Party Plaintiffs have thirty (30) days, or unj]

November 14, 1o serve an Amended Complaint alleging this cause of action, supported by the

zffidavit of an €Xpert witness as required by §.C. Code Ann. Section 15-36-100.

2) The First and Second Causes of Action, alleging breach of fiduciary duty, are dismissed without

 E¥




Itis SO ORDERED: PSRN

~Beaufort

prejudice.tofiheje’x'téﬂ’f?‘mjéi%éé‘fslé’aéiﬁéiii%ﬁéy;#é"c“ilfiré?i’ii'é?s”ziﬁiéfamdavit,--andrthc Third Party Plaintiffs
have thitty (36) days,oru nt i'-]fiNé\'}"'e"ﬁi_béff:l' 4!0 ;§Ewé;dﬁ?Kniéﬁa”éd‘Cb’fﬁ‘blé’iﬁt‘ alleging this cause of
action, supported by the'a fidavit ofan expert witness astequired by'S.C. Code Ann. Section 15-36-
100 or to re:plead thest matiers'so as not-16 require an éxpmj affidavit.

3) The Fourth Cause of-Action- for Civil Conspiracy  is dismissed, without prejudice, provided
Plaintiff serves an Amerided Compiaint plédding special damages caused by or flowing from the

civil conspiracy claim, as required by Todd v

S.C. Farm Bureau, 276 S.C.284, 278 S.E. 2d 607
(1985). N o

If Third Party PlaintifTs fail 1o serve an Amended Complaint on or before November 14,

I3

2010, the above referenced causes of action shall be diNsmis;'s‘bd with prejudice.
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A Settlement Statement - US, Dopartment of Hous!ng nmr
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0. Naurla and Address of Borrower €. Nama and Adress of Seflor F. Name and Adess of Lender
Cherfy Ml Estates, LLC Anthory E. Grifis Wooxarts Bank
5 Big Oak Street i Gaiffis 135 Cangd Streat
Hitog Head Isiand, SC 29926 1721 Chenry HI Rexd Podler, GA 31822
) Risgeiand, SC 29538
G. Proglerty Location H. Setlomernt Agent
_1721|Creny 1l Roag OUALEY LAW FIRM, P.A
Amigetand, SC 29638 _
27.038 Acros Flace of Setiemant 1. Setament Ogte
32 Otsice Park Ra., Sta. 100
Jaapkr Coundy, SC o0 B 10 101007
HILTON KEAD {SL, SC 29338
J.lsUMMARY OF BOSROWER'S TRANSACTION: K. SUMMARY OF SELLER'S TRANSACTION:

1700, GROSS AMOUNT DUE FROM SORROWER _ 400, GROSS AMOUNT DUE TO SELLER —_—
4101. Contract sales prce 1,013,000.00 | 401. Contraxct sajes prios ) 1,013.000.00
102 Pdrsonal propevty ; 402. Parsanal propanty
103. Setiement chargas 10 Bomower (ine 1400) 17.449.06 | 408. -
104, 404,

108. 405,

Adj 15 tor tams paid by seiles In advance Adjustrnents fos itoms paid by seiler n advance
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109, 48, .

110, 410.

111, 411,

112 412, —
120. GROSS AMOUNT DUE FROM BORROWER 1,030,449.08 | 420. GROSS AMOUNT DUE TO SELLER 1,013,000.05.
200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER 500. REDUCTIONS (INAMOUNT TOBELLER i

204. it o camest monay 501. Exceay Depos? (50 siructions) —
202. Phincipal amount of new loan{s} £50,000.20 | S02. Semarnent chasmes o sebar (18 1300) 2.280.00
200. Eisting loanys) taken sublect 502 Existing loems takon subject to —
204, : 504, Payatf of frsl mormage ioan 28709075

SunTnust Bank .

EN 505 Payof of cocond morzage ioon
| 200. Sboond Mongage 200,000.00 | $08. Second Mortaego 200,000.00
207. 507.
| 208. 508,

208, |08, _

Abjuxtments for hems unpaid by seller Adj for Rems id by sollat

210, Rontal Taxms ) 510, Ronta) Taxes ©

211, County taxes 0101 b 110 169.92 | 511. County taxas 0101 1 10/10 169.92
212, Alssecsmans 0 512, Assessments o )
| 213. 513. .
214. Modi Home Tamas 295.27 | 514. Mobil Home Taxes 2527
5. 515.

216. 516.

247. 517, .
218, ne
| 219. 518,

220. TOTAL PAID BY / FOR BORROWER 1,050,465.19 | 520, TOTAL REDUGTION AMOUNT DUE SELLER 489850
300. GASH AT SETTLEMENT FROM OR TO BORROWER 600, CASH AT SETTLEMENT 7O OR FROM SELLER N

301. Gross amount due {rom bormowe (line 120) 1,030,443.06 601. Gross amount dud  sesier (ine 420} 1,013,000.00
202, tess amounts paid byffor bxamower (ine 220) 1,050,465.19 S02. Locs facuction amount $ue 10 detier Ting 520) 489,835.92
0. GASH TO___ BORROWER 20,016.13 | 503 CASH TO SELLER S27164.08
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Hilton Head, SC 29938 Filed for Record in JASPER COUNTY
(843) 785-3525 Power Of Attorney Fee: $15.00

DEED BOOK: 0598 PAGE: 256
DATE: 10/18/2007 11:58:30 AM
Hazel Holmes / EM

AUDITOR JASPER COUNTY, SC

STATE OF SOUTH CAROLINA ).

) SPECIFIC POWER OF ATTORNEY
.-COUNTY OF BEAUFORT ' e

KNOW ALL MEN BY THESE PRESENTS, that [, RONALD T. FAULKNER, an
individual over the age of eighteen (18) years and a resident of the State of South Carolina, have
made, constituted and appointed, and by these presents do make, ‘constitute and appoint JOHN P
QUALEY, JR,, as my true and lawful attorney-in-fact to act for me individually, and as a
Member of Cherry Hill Estates, LLC only in connection with the following.three transactions: (1)
the purchase of the property briefly described as 1721 Cherry Hill Road, 27.098 Acres,
Ridgeland, Jasper County, South Carolina (the "Property"); (2) the morigage loan financing of
such purchase provided by Woodlands Bank (the “Lender”) in the approximate amount of Eight
Hundred Fifty Thousand Dollars ($850,000.00), which is to be secured by a first priority
mortgage on the Property; and (3) a second mortgage loan from Cynthia Griffis, which is to be
secured by a second mortgage covering the Property in the approximate amount of Two Hundred
Thousand Dollars (§200,000.00).  In such capacity, my attorney-in-fact is hereby authorized to
execute on my behalf and in my place and stead all necessary or appropriate legal documents in
connection with such purchase and such mortgage loans, including but not limited to Promissory
Notes, Personal Guarantys, Mortgages covering the Property, a Security Agreement, UCC
Financing Statements, a Settlement Statement, Loan Applications, and any other documents
required by the Lender or by Cynthia Griffis in connection with the two mortgage loans.

GIVING AND GRANTING unto my said attorney-in-fact full power and authority o do
and perform all and every act, deed, matter, and thing whatsoever, in and about my estates,
properties, and affairs, as fully and effectively to all intents and purposes that I might or could do
if personally present, and I do hereby ratify all that my said attorney-in-fact shall lawfully do or
cause (o be done by virtue of these Presents. '
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Instrument Volume  Page

200700006091 OR 0598 0174

The within Power of Attorney may be revoked by a writien instrument recorded in the Office of
the Register of Deeds for Jasper County, South Carolina, but all acts and things done by my
awtorney-in-fact pursuant hereto will remain in full force and effect as long as such acts and
things were done prior to revocation as hereinabove provided. T hereby declare that any act or
thing lawfully done hereunder by said attorney-in-fact shall be binding on my and my heirs, legal
and personal representatives, successors and assigns,

IN WITNESS WHEREOF, I have hereunto set my hand and seal this 10 day of
" October, 2007. '

Rered 00 A Do k) @ﬂ_@/f Lol

Witness #1 ONALD T. FAULKNER, individually and
Y o 77V ) as Member of Cherry Hill Estates, LLC

STATE OF SOUTH CAROLINA ) :
: ) ACKNOWLEDGMENT
COUNTY OF BEAUFORT )

I HEREBY CERTIFY that on this \D_;}J day of October, 2007, before me, the
undersigned Notary Public of the State and County aforesaid, personally appeared RONALD T.
FAULKNER, known to me (or satisfactorily proven) to be the person whose name is subscribed
~ o the within Specific Power of Attorney, who acknowlédged the due execution thereof.

IN WITNESS WHEREOF, T have hereunto set my hand and official seal the day and year

last above mentioned.
Notary%ublic for %ouzh Carolina

My Commission Expires:

My Commission Expires
December 23, 2012




between the parties required him to personally guarantee a note to Ms. Griffis. Rather, he alleges

that he understood the agreement between the parties to not require any personal guarantee of the
Purchaser obligations to Ms. Griffis.

12. Upon information and belief, Anthony Griffis did personally benefit from Cherry Hill Estate’s
purchase of the subject property, and from Mr. Faulkner’s loan guarantees, to those Defendants’
detriment and damage.

13. Anthony Griffis expressly reserved for himself an equity interest in Cherry Hill Estates, LLC

and expressly declined to guarantee its debts.

For a First Cause of Action (Breach of Fiduciary Duty owed to Faulkner )

£y

14. Defendant Ronald Faulkner re-alleges the allegations of paragraphs 1 through 13 above as
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though fully restated herein.

15. Anthony Griffis learnedof Ronald Faulkner’s financial situation and his financial and personal

1

strengths, weaknesses and affairs in his unique position as Mr. Faulkner’s attorney.

16 . Anthony Griffis, whom had personally provided legal advice to Ronald Faulkner, and whom

et e o B R e

had confidential knowledge of Ronald Faulkner’s financial affairs, owed Faulkner afiduciary duty
to protect Mr. Faulkner’s best-interests. Ronald Faulkner relied on Anthony Griffis in hAi‘s capgcity
as his attorney.

17. Anthony Griffis owed Mr. Faulkner and Cherry Hill Estates a duty to expressly- advise them in
writing, individually and collectively, that prior to engaging in a business transaction with Mr.
Griffis they should obtainindependent advice of counsel, pursuantto Rules of Professional Conduct

Rule 1.8.

18. Mr. Griffis did not at any point advise Mr. Faulkner in writing, or otherwise, that he should

Amended Third Party Complaint  Griffis v. Cherry Hill Estates, LLC , et al 2009-CP-07-06054 4 E‘?




obtain separaie independent counsel as required by the Rules of Professional Conduct, Rule 1.8.
19. Mr. Griffis’ failure to advise Mr. Faulkner as required by the Rules of Professional Conduct is
a breach of his fiduciary duty owed to Mr. Faulkner. This breach is affirmed by the affidavit of
Thomas Pendarvis, Esq., attached hereto.

20. As a result of the breach of fiduciary duty, Mr. Faulkner was connected as a loan guarantor to
two loans which are vastly undersecured, and is potentially personally liable for note guarantees
to Ms. Griffis and to Woodlands Bank.

21. The transaction to sell 27 acres at Cherry Hill Estates to Cherry Hill Estates, LLC, as structured
by Mr. Griffis, is and was a transaction void against public policy because .it requjred that the parties
not disclose material events, such as the existence éf the October 8, 2010 side agreement, and the
disbursements to Mr. O’Neil from the sales proceeds, in order to complete the transaction with loan
funding from Woodlands Bank.

22. Anthony Griffis owed Mr. Faulkner a fiduciary duty to not involve Mr. Faulkner in

such a transaction that could potentially expose Mr. Faulkner to liability.

23. As a direct and proximate result of Third Party Defendant Griffis’ brcéch(s), Defendant Ronald
Faulkner has been damaged by the potential liability he owes to Woodlands Bank and Cynt_h}a
Griﬁlé, by loss o% any his pe;sonal down payment funds used to purphase Cherry Hill Estates, by
the damage to Ronald Faulkner’s credit rating and standing, and for the costs and fees incurred in
defending this lawsuit, in an amount to be proven at trial.

For a Second Cause of Action (Breach of Fiduciary Duty owed Cherry. Hill Estates, LLC)

24. Defendant Cherry Hill Estates, LLC re-alleges the matters in paragraphs 1 through 23 above as

though fully restated herein.

Amended Third Party Complaint Griffis v. Cherry Hill Estates, LLC , etal 2009-CP-07-06054 3
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25. Anthony Griffis owed a fiduciary duty to his client, Cherry Hill Estates, LLC, the purchaser of
his property. Mr. Griffis violated the Rule ].§ of the Rules of Professiona] Conduct by engaging in
a business transaction with his client, without first giving it express instruction to seek independent
counsel, and by engaging in the conduct as alleged above. This is affirmed by the affidavit of
Thomas Pendarvis attached hereto.

26. As a direct and proximate result of Third Party Defendant Griffis’ breach(s), Defendant Cherry
Hill Estates, LLC has been damaged by the potential liability it owes to Woodlands Bank and
Cynthia Griffis, and for the costs and fees incurred in defendant this lawsuit, in an amount to be
proven at trial.

Fora Third Cause of Action (professional negligence claimed by Ronald Faulkner and Cherry
Hill Estates, LLC) |

27. Defendants re-allege the matters in paragraphs | through 26 as fhough fully restated herein.
28. As their attorney, Anthony Griffis owed Defendants a duty of care and duty of conduct.

29. Anthony Griffis conduct and actions in this matter are conduct and actions below the standard
of care for an attorney in his community. This is affirmed by the affidavit of Thomas Pendarvis,
attached hereto.

30. Upon information_and belief, it is alleged that Anthony Griffis’s conduct and actions did not

meet the standards set forth in the Rules of Professional Conduct governing attorneys in South

Carolina. This allegation is affirmed by the affidavit of Thomas Pendarvis, attached hereto.
31. As a direci and proximate result of Third Party Defendant Griffis’ breach(s) of the duty of care

and duty of conduct, Defendants Ronald F aulkner and Cherry Hill Estates, LLC have been damagéd

by the poiznaiz| liability they owe to Woodlands Bank and Cynthia Criffis, by loss of their down

Amends=t =2 Party Complaint Griffis v. Cherry Hili Estates, LLC , et al 2009-CP-07-06054 6
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