
Feb 26 2025

































































































STATE OF SOUTH CAROLINA )      
     )  COURT OF GENERAL SESSIONS 

COUNTY OF BARNWELL   )    2024-GS-06-00205      
) 2024-GS-06-00206
) 2024-GS-06-00207
) 2024-GS-06-00208
)
)

THE STATE, )
PLAINTIFF, )

) TRANSCRIPT OF RECORD
vs. )     

)    
COREY LAMONT RIVERA, )

DEFENDANT. )
______________________________)
THE STATE, ) 2024-GS-06-00202

PLAINTIFF, ) 2024-GS-06-00203
)

vs. )
)

JOHN WILSON WILLIAMSON, III, )
DEFENDANT. )

July 16, 2024
Barnwell, South Carolina

B E F O R E:

THE HONORABLE COURTNEY CLYBURN-POPE, JUDGE.  

A P P E A R A N C E S:

DAVID W. MILLER, ESQ.
Attorney for the Plaintiff

SAM GRIMES, ESQ.
DEREK BUSH, ESQ.
Attorney for the Defendants

PENNY M. JOHNSON
Court Reporter III 



2

I N D E X

(There were no witnesses called.)  

E X H I B I T S

(There were no exhibits submitted.)
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P R O C E E D I N G S

THE COURT:  Mr. Miller.

MR. MILLER:  Your Honor, we would like to start this 

afternoon with John Williamson and Cory Rivera.  John 

Williamson is in custody.  He is going to be brought out.  

He is going to be represented by Derek Bush. 

THE COURT:  Hi, Mr. Bush.  I apologize.  I didn't see 

you.  

MR. BUSH:  Hey, Judge.  I'm not as important as our 

private practitioners here who are getting the sweet 

treatment, so I just sat here and was quiet.  Glad to be 

down here in Barnwell.

THE COURT:  All right, Mr. Miller.

MR. MILLER:  Mr. Rivera is represented by Sam Grimes.  

Your Honor, these Defendants, although their cases are 

not related, they are of the same category and class.  They 

are each charged with and indicted for possession of 

contraband in the Barnwell County Detention Center.  

Mr. Grimes and, I believe, Mr. Bush are joining -- or 

Mr. Grimes is making a motion to dismiss that he has filed.  

And that is in regards to indictment 2024-GS-06-00208, 

indictment 2024-GS-06-00207 and indictment 2024-GS-06-00206.  

So there's -- and, actually, and indictment 

2024-GS-06-00205.  So there are four indictments relating to 

Mr. Rivera.  
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And as for Mr. Williamson, he has two indictments, 

indictment 2024-GS-06-00202 and 203.

THE COURT:  Mr. Miller, is it appropriate for you to 

give me some sort of a small background or synopsis?

MR. MILLER:  Yes, Your Honor.  Each of the Defendants 

is charged with a possession of contraband in the Barnwell 

County Detention Center -- well, there are a number of 

defendants who are charged with possession of contraband.  

Mr. Rivera was not in the Barnwell County Detention Center.  

He is charged with providing contraband to inmates in the 

Barnwell County Detention Center or in one of his 

indictments, attempting to provide contraband to inmates in 

the County Detention Center.

We have a number -- and all of these individuals are 

charged under 24-7-155, which is the specific statute 

relating to the possession of contraband by a county inmate 

or furnishing contraband to a county inmate.  That is 

distinguished from the state -- there's a separate statute 

that involves inmates in the Department of Corrections.  But 

this is the county inmates providing contraband to or 

possession of contraband by a county inmate.  So that's what 

we're all talking about.  That's how all of these are 

related.  

In each one of these cases -- and as the Court is 

aware, there are several different things that are defined 
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as contraband.  But in each one of these cases, we looked at 

the incident reports and looked at the information provided 

by law enforcement and determined that in each of the cases 

that have been called today, the alleged contraband was not 

an illegal weapon or -- was not a weapon or illegal drugs.  

And because of that reason, it is our understanding that the 

South Carolina Code Section 23-3-965 provides that in cases 

where contraband has been provided to an inmate or where an 

inmate possesses contraband, if it does not involve an 

illegal drug or a weapon, then the case is exclusively 

triable in the magistrate's court.  

And as a result of that determination, on a 

case-by-case basis, we went through and determined which 

cases involved weapons and illegal drugs and which cases 

involved something else.  In those cases that did not 

involve illegal drugs or weapons, we requested an 

administrative order of this Court to transfer those cases 

to the magistrate's court for trial, for adjudication.  

And that's, basically, what the object is here.  We are 

trying to get these cases properly before the magistrate so 

the cases can be tried in magistrate's court.  And the 

Defense has raised objections to the manner in which we 

would try to get them submitted to the magistrate's court, 

the jurisdiction of the magistrate hearing the cases, the 

penalty or potential penalty that their clients would be 
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facing.  

And in light of all of those questions from the Defense 

or arguments from the Defense, we had a status conference 

before Judge Gantt, who is the Chief Magistrate for Barnwell 

County, last week.  And when these issues came up and were 

argued about, we felt like the best way to handle it would 

be just to come before the circuit court, let the Defense 

make all of their arguments that they intended to make and 

obtain a ruling from the general sessions court about how -- 

or an order from the general sessions court about how these 

cases were to proceed.  

I would note that in each Defendant's case and there 

are some other defendants that are similarly situated, we'll 

talk about them on Thursday, but in all of the cases, the 

defendants have been indicted.  And we were doing that out 

of an abundance of caution because that was something that 

when we first started discussing this with the Defense 

counsel, they indicated that they felt like because of the 

penalty provision that the Defendants would need to be 

indicted.  So we did go ahead and we presented indictments 

for all of these cases.  They've all been true billed by the 

Grand Jury in Barnwell County. 

But now, they're pending indictments and we need to 

figure out what is to be done with those indictments.  And 

the State's position is very simply that Section 23-3-965 
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says you take them to magistrate's court and you try them in 

magistrate's court.  And that's what it is our intent to do.  

So in light of that, the Defense, specifically, Mr. 

Grimes has filed a motion.  And at that status conference, 

which was held last Tuesday, the other Defense counsel, 

including Mr. Bush, indicated that they would join in that 

motion.  So Mr. Bush and Mr. Grimes are here today to argue 

that motion.  I don't believe they have any kind of conflict 

issues or anything else.  I think that anything -- the 

arguments would pertain equally to both of their clients.  

So that's where we are, Your Honor.  It's Mr. Grimes's 

motion to dismiss. 

THE COURT:  Very good.  Thank you, Solicitor Miller. 

Mr. Grimes, your motion. 

MR. GRIMES:  Judge, as a bit of a preface, Mr. Johnson, 

Ola Johnson, Ms. Alves, I believe are arguing their motions 

on Thursday.  Same issue.  We all made this motion at the 

magistrate court together.  

I filed this motion.  We didn't really argue it.  I 

think the State made some arguments, but this motion wasn't 

particularly argued in magistrate's court.  What I would 

request is that the Court withhold ruling on it until --

THE COURT:  Thursday.

MR. GRIMES:  Until the other arguments have been made 

because I would, also, like to preserve and be able to 
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attach any arguments that they make that I didn't make.  

They may, also, like to do that vice versa, which may save 

some time on Thursday versus them repeating everything I say 

today.  

Does that make sense?

THE COURT:  It does.  I'm not disagreeable to waiting 

until Thursday until after Alves and Johnson have made their 

argument.  Is that what you want me to do, just so I'm 

clear?

MR. GRIMES:  Yes, Your Honor. 

THE COURT:  Very good.  I'm not opposed to withholding 

ruling until the arguments are made in completion.  

MR. GRIMES:  Okay.  Thank you. 

So there was probably a little bit of a 

misinterpretation from the State as to our position on this 

case.  But it, essentially, boils down to interpreting what 

24-3-965 means.  And there are, essentially, two reasons to 

interpret it when you apply it to the cases, particularly, 

Mr. Rivera's case, but the same goes for the other cases 

that are involved in these motions.  One, what court has 

jurisdiction to try this offense.  And two, what is the 

penalty.    

So these cases -- as you know, it's the State's burden 

to prove jurisdiction.  24-3-965 is pretty clear about what 

controls jurisdiction.  At this point, I'm talking about 
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general jurisdiction, which court has the jurisdiction to 

try this class of cases.  So if it is a weapon or an illegal 

drug, general sessions court has the general jurisdiction to 

try this offense.  And if it is an item of contraband that 

is not a weapon or an illegal drug, then the magistrate 

court has general jurisdiction for these types of cases -- 

this class of case.

We don't get to pick what the allegation is.  And I'll 

tell you this for a reason.  I'm not trying to be obstinate 

or difficult to deal with, but they have not alleged an item 

for Mr. Rivera's case.  They have told us that they're not 

going to allege it is a weapon or an illegal drug, which 

means if it is an item of contraband and it is not an 

illegal drug or weapon, their only jurisdiction is in 

magistrate court.  But the indictments do not allege any 

type of contraband, an item of contraband.  The warrants did 

not allege an item of contraband.  

So I'm not telling you the magistrate court has 

jurisdiction to hear these cases unless it's the State's 

position of what our position was.  And I just can't tell 

you that, not because I don't believe it's true, but because 

the jurisdiction in this statute is determined by the item.  

And they do not have an item in this case.  They have an 

idea about what the item might be, but they don't have the 

item.  In other words, there wasn't one recovered.  
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Essentially, the incident report and stuff indicates 

that a person who they claim to be Mr. Rivera came to the 

exterior of the jail, Barnwell jail, and, potentially, left 

an item there that was recovered by a person on the inside 

of the jail, an inmate, but they don't have that item.  So 

-- 

THE COURT:  Mr. Grimes, not to interrupt your argument, 

but just so I'm clear as you make your argument, Mr. Rivera 

is your client?  Who's your client?

MR. GRIMES:  No, Your Honor, I don't have -- Mr.  

Rivera is seated here behind me.  

THE COURT:  I apologize.  I thought maybe he was your 

client.  Okay.  So Mr. Rivera is, obviously, on the outside 

coming in, those are the allegations.  

What's your client's name, Mr. Grimes, just so I can 

attach?

MR. GRIMES:  Corey Rivera is my client.  

THE COURT:  Corey Rivera.  And who is this Mr. Rivera?

What's your name?

MR. RIVERA:  Corey. 

THE COURT:  Okay.  Now, we're together.  Very good.  

Okay.  

MR. GRIMES:  So Judge, that's kind of an odd position 

to take, but I can't concede to an item and relieve the 

State of their burden of proving an item and jurisdiction in 
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this case.  If the case goes forward, we're going to have a 

motion to dismiss and/or quash the indictment based on that 

argument.  So I believe the State intends to try this case 

in magistrate court based on everything they've told me.  I 

don't have any reason to believe otherwise.  They have 

indicated to us that they are not alleging that this case 

involves a weapon or an illegal drug, which would give 

general sessions court jurisdiction to hear the case.  

So 24-3-965 is clear that if it's not an illegal drug 

or a weapon, general sessions court does not have 

jurisdiction of the case.  If the item is any other of a 

finite, although, pretty exhaustive list of items, then the 

State's exclusive remedy and jurisdiction is in magistrate 

court.  And the statute says, essentially, possession of 

contraband other than weapons or illegal drugs by an inmate 

under the jurisdiction of the Department of Corrections or 

county jail, municipal jail, regional detention facility, 

prison camp, so on and so forth, must be tried exclusively 

in the magistrate's court.  

The State has taken a -- or is attempting to do a very 

constrained interpretation of that, that the warrant for 

those items would be pending in general sessions court with 

the general sessions court clerk, but the case would be 

tried in magistrate's court. 

Now, this one sentence doesn't say any of that and I'm 
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not aware of any other instance where anything like that 

exist in South Carolina law.  But they're implying that all 

that must be true from this one sentence.  Instead of 

interpreting the statute to say when it's not a weapon or an 

illegal drug, file the warrant in magistrate court and be 

tried in magistrate court, they're taking the position that 

when it's not a weapon or an illegal drug, you file the 

warrant in general sessions court and try it in magistrate 

court.  

Now, I don't know why in the world you would take that 

position, but that's where we are.  I've been practicing 

criminal law for quite a long time along side Mr. Miller, 

who, quite frankly, was and is a mentor of mine.  We were in 

the same solicitor's office for close to 15 years.  I think 

he started three weeks or so before I did.  I've never heard 

of anything like this ever where somebody -- and there's -- 

the State has pointed to transfer court, but that operates 

completely differently and there's a statute that controls 

how that procedure works.  There isn't anything in this 

24-3-965 which would lead somebody to believe that you would 

file this charge in one court and try it in a different 

court and there should be any reason for that.  

Since this case has been pending, I've kind of had 

ongoing conversations with Mr. Miller and Ms. Staggs about 

what to do with this charge.  We have taken the position 
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this is a magistrate court offense and it should have been 

filed in magistrate court.  If they intend to pursue it as 

an item of contraband that's going to be not an illegal drug 

or a weapon, which they indicated they are, the exclusive 

jurisdiction for those items is in magistrate court.  And I 

don't know of any reason to read this statute any other way.

Maybe Your Honor is familiar with something that would 

be similar to this, but this statute doesn't provide any 

procedure to do what the State's asking to do.  And it's 

created quite a few problems.  So what the State has done is 

take these cases and indict them.  

And, quite frankly, last week when we ended up in 

magistrate court, I think all of the defense attorneys were 

surprised to see there was an order transferring or 

transmitting these cases to magistrate court for trial.  We 

asked the court -- we asked the magistrate court not to 

schedule these cases for trial because we wanted to contest 

that issue.  It was not an uncontested issue for this 

reason.  And that's why nothing was scheduled in magistrate 

court other than these hearings.  What's going to happen in 

magistrate court with these cases is kind of held in 

abeyance.  

Your Honor might be surprised to find out that despite 

this order sending these cases to magistrate court, they 

were here in the general sessions court clerk's office and 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

they went to the Grand Jury, apparently, on Thursday, 

despite the order sending them to the magistrate court for 

trial.  So nothing was sent, apparently.  

I'm not blaming anybody at the clerk's office.  I don't 

know exactly what the intent of the State was, but it's not 

a procedure that people are particularly familiar with 

because it doesn't really exist.  It's just made up.  

I will point Your Honor to -- for comparison, I'll 

point you to 22-3-545, which is the transfer court statute 

that, basically, creates the procedure for transfer court.  

And interestingly, this statute section was in the bill that 

24-3-965 was in when it passed back in 2000.  There was a 

section dealing with driving under suspension cases giving 

the magistrate court jurisdiction in those cases despite the 

fact that they carry more than 30 days.  There was a section 

dealing with transfer court and there was a section dealing 

with these contraband cases.  

So in this section, 22-3-545, essentially, transfer 

court was made.  And there is, basically, a procedure 

created for how the cases will end up in transfer court.  

How they will be adjudicated in transfer court and how long 

they can be there and how they will be supervised.  There's 

a very detailed procedure for how to handle cases that are 

in transfer court.  Those cases are cases that are -- don't 

exceed a certain fine and one year imprisonment.  
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Interestingly, there's a whole process for the consent of 

the defendant.  And I'll come back to that section, this 

same statute later for a different reason.  

But I wanted to point out that in the same bill in 

which 24-3-965 was passed, the transfer court statute 

section was in that bill and they chose not to do something 

similar in the contraband cases.  And I think the reason 

they chose not to do something similar in the contraband 

cases is because they didn't have any intention for them to 

ever be filed or pending in general sessions court.

So if you read 24-3-965 the way the Defense is 

proposing that it should be read, I think the only logical 

way to read it, you wouldn't have any of those transfer 

court problems because the cases would never be pending in 

general sessions court.  

Well, why would you read 24-3-965 to -- why would you 

read it in a way that requires that these warrants be filed 

in general sessions court supervised by a general sessions 

court judge and be tried magistrate court?  What would be 

the purpose of reading the statute that way?  Because it's a 

whole lot of hoops to jump through and a whole lot of 

problems that are created when you're in that situation.  So 

why would you want to read it that way?  

Well, this comes to the second point.  The State is in 

this statutory procedural nightmare with no guidepost 
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because they want the Court to read this statute as being a 

ten-year offense in magistrate court.  In order words, 

instead of being a 30-day offense in magistrate court as the 

statute intends, they would like for this offense to be a 

ten-year offense.  And they would probably be happy with it 

being tried in general sessions court, but the statute 

doesn't allow that.  

So in order to prosecute a ten-year felony offense in 

magistrate court, what do you have to do?  Well, there are a 

lot of things you would have to do, one of which is to 

create some sort of procedure for the charge to be in 

magistrate court to be able to be tried in magistrate court.  

So they presented Your Honor with an order transferring -- I 

forget the term and I don't have a copy of the order, but 

transferring or transmitting these cases to magistrate court 

for trial despite the fact that nothing was transferred or 

transmitted and the warrants stayed in the clerk of court's 

office and went to the Grand Jury and were true billed by 

the Grand Jury after that order was signed.  You can see the 

procedural nightmare starts to begin.  All of this is driven 

by the fact that they want this to be a ten-year offense 

instead of the 30-day offense as anticipated by the statute.  

So I will tell you that prosecuting this as a ten-year 

offense would make getting a plea in these cases easier.  I 

don't know the details involved in all the other defendants' 
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cases.  I will tell you that there are what I would consider 

factual legal issues in Mr. Rivera's case.  And if faced 

with the prospect of being guilty of a felony and subject to 

potentially ten years in prison versus what I assume would 

be an offer of something very minimal, he may be more likely 

to plead and his cases won't have to be tried and that would 

be a benefit to the State.  

However, if these cases were 30-day offenses, Mr. 

Rivera's situation is a little different from some of the 

other defendants who have been in jail for longer than 30 

days since these offenses were charged, so, essentially, 

worst case scenario for them is a time-served sentence.  

So there is a motivation for the State to attempt to 

read this statute as a ten-year felony offense despite the 

fact that it has to be tried in magistrate court, but there 

isn't a way to interpret the statute in accordance with 

statutory interpretation rules and come to that conclusion.  

So I'll tell Your Honor -- and I'm not going to read 

the whole motion.  I hope you had a chance to look at it or, 

at least, have it in front of you.  I have another copy if 

you need it.  

THE COURT:  Can you hand me -- paper copy is easier for 

me to read.  

MR. GRIMES:  So in the beginning in the actual motion, 

it's more of an outline of what occurred.  Essentially, we 
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were told by the State via e-mail that they intended to try 

these cases in magistrate court.  I responded to the 

magistrate court and there was a number of people on that 

e-mail that I believe were stating select a court and forum 

and pursue the case in whichever forum they select based on 

which court would have jurisdiction over what item they're 

alleging was the contraband in this case.  

Mr. Miller responded to the group e-mail that my 

client's case, Mr. Rivera's case, was only triable in 

magistrate court, but that the warrants would be pending in 

general sessions court and that I could file the motions in 

general sessions court and Your Honor would hear the 

motions.  That's kind of how we ended up here.  

I didn't copy the statutes in there, but I put some of 

the rules for statutory interpretation.  So the cardinal 

rule of statutory construction is to ascertain and give 

effect to the intent of the legislature.  So when you can 

detect the plain meaning of the statute, that's what you're 

supposed to do.  If there's a question as to what the 

statute says or means, it's not clear on its face, then you 

use the rules of statutory interpretation.  So the statute's 

language must be construed in light of intended purpose of 

statute.  And whenever it's possible, the legislative intent 

should be found in the plain language of the statute itself.  

There's not a lot of language that goes to the intent in 
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this statute.  

The statute must be interpreted with realistic 

circumstances and rationales in mind.  The courts will 

reject an interpretation of a statute leading to an absurd 

result clearly unintended by the legislature.  And however 

plain the ordinary meaning of the word used in the statute 

may be, the courts will reject that meaning when to accept 

it would lead to a result so plainly absurd that it could 

not possibly have been the intended -- intended by the 

legislature.  A statute should be so construed that no word, 

clause, sentence, provision or part shall be rendered 

surplusage or superfluous.  

And then this one, in particular, as it goes to the 

Defense's arguments, when a statute is penal in nature, it 

must be strictly construed against the State and in favor of 

the Defendant.  And then there's two citations there for 

that rule.  

So in 24-3-965, the Defense's contention is that the 

legislature did a couple of things.  One, they provided for 

the jurisdiction to be in magistrate court.  And they 

limited the penalty in this case to that which is allowable 

in magistrate court, under the exclusive jurisdiction of 

magistrate court, which is up to 30 days or up to $100 fine.

So if you read the statute that way, these other 

problems that have cropped up here don't exist.  The warrant 
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is filed in magistrate court, it's prosecuted in magistrate 

court, it's punished in magistrate court.  It's within the 

jurisdiction of the magistrate court and everything else 

flows exactly how it's supposed to flow.  

Now, the reason we didn't end up in that position is 

because that eliminates the strong arm of the ten-year 

felony offense, which the State would like to prosecute 

these cases.  And there's, quite frankly, how many of these 

cases pending, I don't know if they're the ones -- I think 

there are just more than the ones that had motions this 

week.  This has been an issue in Barnwell for the jail.  

It's unfortunate.  I don't know if you've noticed it, 

they've extended the gate outside the jail, almost to the 

road.  It's clear that this is a problem for them and 

prosecuting these cases is a concern of theirs.  And 

prosecuting that as a ten-year felony offense would be a 

benefit to the State.  That doesn't make it an okay 

interpretation of the statute, but you can see what the 

motivation would be to make these offenses as severe as 

possible.  

So in 24-3-965, the Defense's position is that the 

meaning of the statute is clear.  I'm not talking about just 

a trial of the case being in magistrate court.  These cases 

should be filed in the magistrate court's office.  The 

statute says they're exclusively triable in magistrate 
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court.  It doesn't mention anything about filing these 

charges in any other court or why you would do that or what 

the benefit of it would be or the procedure for any of that.  

It doesn't mention anything about general sessions court.  

It just says these cases are exclusively triable in 

magistrate's court, which means magistrate court has 

jurisdiction over the cases, whether it's a guilty plea or 

motions or trials, whatever.  

Because, quite frankly, all the cases are trials until 

they're not.  If they're dismissed or they plead guilty, 

that's fine, but in order to get to that point, they are all 

trials until they resolve.  All these people have a right to 

a trial by a jury.  And that hasn't been waived until such 

time as they plead guilty.  So what would happen in this 

case until the time the charge if filed, all the way up 

until the time the trial happens is the trial of the case.  

So with regard to which court has jurisdiction, the 

Defense's position -- I'm saying that kind of slow because 

I've said the State's position for 15 years.  But our 

position is that that part of the statute, there isn't any 

other way to interpret it.  These cases should be filed in 

magistrate court.  They should be heard in magistrate court.  

All the things about them should be in magistrate court.  

And that magistrate court would have the exclusive 

jurisdiction of the case.  
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I guess there's multiple ways that the Court could 

decide this motion.  Your Honor could dismiss these cases 

because the Court doesn't have jurisdiction to hear the 

case.  And I think that's probably the efficient way of 

doing it.  The State has had the opportunity to remand these 

warrants in magistrate court.  They could have done it.  It 

could have been done -- I think Mr. Rivera's case is from 

last November.  So they've had the opportunity to remand the 

case to magistrate court.  They've indicated that it's only 

triable in magistrate court.  They sent it to the Grand Jury 

for an indictment anyway.  So I don't know why any of that 

was done, but the Court should conclude that general 

sessions court does not have jurisdiction to hear the case 

and that dismissal of the charges are proper and they, 

essentially, had the opportunity to remand the case and have 

chosen not to.  

If the Court decides to proceed with the case as the 

State has indicated thus far, meaning the charges remain 

pending in general sessions, but are tried in magistrate 

court, then we have -- we'll have a number of other issues, 

but the other issue that's in our motion is to determine 

what the possible penalty is in this statutory provision.  

So at this point, I don't think that the Defendants 

could even plead guilty if they wanted to because, as Your 

Honor is aware, they have to have a knowing and intelligent 
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waiver of their rights, which includes to be informed of the 

possible penalty that they're facing.  And there's a 

significant dispute as to what the possible penalty is that 

they're facing.  The Defense's contention is that the 

statute provides for a maximum possible penalty of 30 days 

or a hundred dollars with limitation of exclusive 

jurisdiction of magistrate court.  There isn't anything in 

the statute that changes the penalty despite the exclusive 

jurisdiction of the magistrate court.  

And so the Defense's contention is facing a 30-day 

offense.  The State's position is that they're facing ten 

years and it's a felony.  So whether it be in magistrate 

court or general sessions court, they don't have the ability 

to plead guilty at this point because they don't even know 

what they're facing.  So the Court's going to be constrained 

to determine, whether it be in magistrate court or general 

sessions court, what the possible penalty is for this 

statute.  And that's not as easy as the jurisdiction.  

I think the fair way to read this statute in accordance 

with the legislative intent is to determine that it was 

intended to be the exclusive jurisdiction limits of 

magistrate's court, which is 30 days or a hundred dollars.  

The State's position is that despite the fact that this case 

is pending in magistrate court and tried in magistrate 

court, it should be a ten-year felony offense.  There isn't 
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any legislative goal that would be furthered that way.  

So what was the purpose in dividing this statute into 

two separate classes of offenses?  The worse kind, which are 

weapons and illegal drugs, and the arguably less worse kind, 

which are everything else, which could be cigarettes or 

candy or who knows what.  And notably cell phones, but I'll 

come back to that in a moment. 

So why would you create two separate classes of 

offenses and why would you have them being tried in two 

separate courts if they were going to have the exact same 

penalty?  And interestingly, those people with the worse 

offense who are tried in general sessions court could 

receive a probationary sentence while those with the less 

severe offenses that are tried in magistrate court would 

still be facing ten-year felony, but can't have probation 

because magistrates can't order probation.  So what would be 

the legislative purpose of that?  And quite frankly, there 

is just no legislative intent to create the first ten-year 

felony offense in magistrate court for inmates who have 

contraband of the less severe type.  

What would be satisfied by reading the statute in a 

manner in consonant with the Defense's position?  Well, you 

have 30-day offenses that are summary in nature that can be 

prosecuted in magistrate court much more quickly than they 

can be prosecuted in general sessions court with less severe 
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penalties and you can dispose of those less severe cases 

more quickly and with less resources.  So is there a way to 

interpret the statute that provides -- that is consonant 

with the legislative intent of disposing of these less 

severe cases more quickly with less resources?  Yes, it's to 

interpret this as being a 30-day magistrate offense.  

The State's proposed interpretation of this statute, 

does it go along with any even fathomable legislative 

intent?  No.  You put people in a worse position with less 

rights for less severe offenses.  In other words, they're 

treated worse than the people in general sessions court for 

having committed a less severe offense.  Because they can't 

get probation.  They don't the protections from the Grand 

Jury.  They don't have 12-person juries.  They don't have -- 

you know, there's a whole list -- I don't want to direct you 

to the wrong area.  

On Page 8 and Page 9, there's a whole list of 

differences between magistrate court and general sessions 

court, which to a large extent are kind of obvious, but I 

wanted to point them out because it just can't be the 

legislative purpose that creates a situation where the 

people that committed the less severe offense of the two 

classes end up in a situation where they don't have the 

right to a preliminary hearing, they don't have the 

protections of the Grand Jury, they don't have the larger 
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jury pool in general sessions court.  They don't have a jury 

of 12 persons, so they have a jury of six people.  They 

don't have statutory jury exemptions that are provided by 

statute, the ability to see the jury pool in person, 

presiding judge must have been an attorney for, at least, 

eight years, which is required for circuit court judges, 

discovery disclosure requirements.  We still have some 

Constitutional protection cases that go forward in 

magistrate court intend to be summary of nature, so they may 

not have some of the protections of the South Carolina Rules 

of Criminal Procedure.  They don't have a jury pool from the 

entire county.  And those are just some of them.  

But they will still be facing the exact same penalty as 

the people that had the more severe offenses that were going 

forward in general sessions court.  I think Your Honor can 

see the picture.  There's just not a possibility that that 

was the intent of the legislature.  It doesn't say it in the 

statute, so we have to determine what it was they were 

trying to do.  And what they were trying to do was clearly 

to resolve these less severe cases in magistrate court more 

quickly and with less resources. 

So when you look at the statute, if it's clear on its 

face exactly what's supposed to happen, there isn't any 

interpretation of the statute that goes on.  You just take 

the meaning of clear on its face and that's the meaning that 
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the court interprets, that's how legislative interpretation 

works in accordance with the interpretation rules.  However, 

if there's any ambiguity, if there's anything that's unclear 

about what's supposed to happen, you have to apply the rules 

of legislative interpretation.  

The reason the Defense is telling you this case is not 

clear on its face with regard to the possible penalty is 

because it begins with notwithstanding the provisions of 

Section 22-3-540, 22-3-545, 22-3-550, 24-3-950 and 24-7-155.  

And then it goes on.  That's a whole list of different 

statutes.  Some of them have to do with magistrate court 

exclusive jurisdiction, transfer court.  Some of them are 

the offense statutes for these two offenses.  The one that 

pertains to prisons, which is very similar to the one these 

folks are charged with.  

All those statutes have multiple provisions, so what 

part of which of those statutes you're supposed to, 

basically, ignore is unclear from the statute.  Because if 

you -- it doesn't say notwithstanding the penalty 

provisions, so 24-3-155, it just says notwithstanding the 

provisions of it, right.  

So what are you supposed to do with the offense 

statute?  What part are you supposed to ignore?  We have to 

ignore a part of it in accordance with the legislative 

interpretation because no part of the statute can be 
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superfluous or surplusage, so each word has to have a 

meaning.  So all those statutes are in there.  Part of those 

statutes have to be what I've called notwithstood, but, 

essentially, accepted.  Notwithstanding just means despite, 

so despite what provision of the offense provision of this 

crime is going to be notwithstood?  

Well, there's only two provisions.  One creates the 

offense.  So having contraband is a crime.  The other is the 

penalty provision.  You face one year to ten years and 

there's a fine.  And it's a felony.  One of those two 

provisions -- this statutes means what it means despite one 

of those two provisions, but one of them has to be excepted.  

Or if you except the provision that creates the offense, 

then there's no crime.  So you can't say except for the 

provision creating the crime is triable in magistrate court.  

You can't do that because it doesn't make any sense.  You 

wouldn't have a crime to start with.  So the only other 

provision that can be excepted is the provision that creates 

the penalty, right?  So except for the penalty provision of 

this case, it's a magistrate court offense triable in 

magistrate court.  

That's the only way to read that statute and it make 

any sense at all.  It does not conflict with legislative 

intent to read it that way.  It does not conflict with 

Constitutional rights to read it that way.  As long as you 
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read as a magistrate court offense, the maximum penalty is 

the maximum possible penalty for the exclusive jurisdiction 

of magistrate court, which is 30 days or a hundred dollars, 

then all of this stuff works.  It's not unconstitutional and 

it makes sense and it's consonant with the legislative 

intent.  So all of those things work.  

I think in order to interpret the statute at all, the 

Court has to first make the finding that it's not clear on 

its face exactly what's supposed to happen.  I think that's 

an easy ruling in this case.  It's not clear on its face 

what's supposed to happen.  

Mr. Miller is going to argue to you that it is 

perfectly clear what's supposed to happen on its face 

without resorting to any legislative intent, without 

resorting to any of the other rules of legislative 

interpretation.  And he's stuck with that position because 

to get where they want to be, to have this be a ten-year 

offense, Your Honor can't use any of the legislative 

interpretative rules because none of them gets you to that 

conclusion, right?  None of them would say the legislature 

intended to create this second class of less severe offenses 

to be punished exactly the same, but with less rights in 

magistrate court.  Nobody could come to that conclusion.  

And you come to that conclusion every time you analyze 

this with the rules of legislative interpretation.  If you 
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don't use any of those rules, then you could come to the 

incorrect conclusion the State is proposing that it's a 

ten-year offense.  But you have to determine that the 

statute is clear on its face, that these charges are 

supposed to be filed in general sessions court, that they're 

supposed to be somehow transferred to magistrate court on 

some docket procedure that doesn't exist, which is a made up 

docket procedure, and that only the trial of the case will 

happen in magistrate court, despite the fact that they're 

indicted in general sessions court and general sessions 

court judge is hearing motions in the case.  You know, if 

you come to that result, you can only get there by saying 

the statute is clear on its face that the State's going to 

tell you, not using any rules of statutory interpretation.  

And primarily, the reason that they're going to tell 

you that is because even if you thought that they were 

right, even if you said well, I'm about 95 percent certain 

that what Mr. Miller is saying is true, that these cases are 

supposed to be filed in general sessions court, indicted, 

despite the fact there's no mention of that, and tried in 

magistrate court, even if you said well, I interpret the 

statute, I think Mr. Miller's right on this issue, I'm about 

95 percent certain, then you still find for the Defense 

because when the statute is penal in nature, it must be 

strictly construed against the State and in favor of the 
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Defendant, which means if you have any doubt about how to 

interpret this statute, the interpretation that benefits the 

Defendant is the one you have to go with.  

So because that rule of statutory interpretation exist, 

they can't have the Court interpret the statute.  So they 

have to take the position it's clear on its face and we 

won't use anything to try to determine what it means.  I 

don't know that you could logically come to that conclusion, 

but that's the position that they have to take or else they 

lose from the outset.  

So I will tell Your Honor that this statute was enacted 

in 2000.  And from 2000 when this statute was enacted until 

some time in 2016, there was a CDR code where this offense 

was prosecuted in magistrate court as a 30-day offense.  I 

think the most recent conviction that we located in Barnwell 

was in 2016 with that CDR code.  I attached that CDR code as 

an exhibit and part of this memorandum.  I think it may be 

Exhibit B.

So in Exhibit B, you can see from June 14th of 2000 

until July of 2016 -- and I think 2016 was the last 

conviction we could find in Barnwell for this CDR code.  It 

was prosecuted just as the Defense is saying, as a 

magistrate offense, and it had this 33-22 CDR code.  The 

title of it was Contraband Other than Illegal Drugs or 

Weapons.  It had this offense -- well, it had offense 
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statute 24-3-965, which is the prison version of the statute 

that we're referencing.  

It was rescinded in 2016.  We contacted Court 

Administration.  They weren't sure why that happened.  The 

people that worked there at the time in 2016 weren't there.  

We really didn't get any other conclusion other than that's 

an administrative decision.  We didn't find any type of case 

law or statutory revisions that would coincide with that.  

The statute hasn't been revised.  So for, essentially, 16 

years out of 24 years of existence, it was interpreted one 

way.  And for the remaining, I don't know how it's been 

interpreted other than here we are treating this as if it's 

always been this way.  And it just hasn't.  Coming up with 

this procedure that doesn't exist anywhere in any of the 

statutes.  

So it's been almost a quarter of a century since this 

statute was enacted and we're coming up with a procedure as 

to how to deal with it as a ten-year felony magistrate court 

for, basically, the first time 24 years later.  I think it's 

because it was never intended to be one, in general sessions 

court and two, a ten-year felony offense.  

I will tell you that there is -- I would like Your 

Honor to read -- of course, I won't ask you to do it now, 

but I would like Your Honor to read State V. Greer, which is 

in attachment C.  The Court doesn't decide this issue, but 
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it does reference this issue because it says in the case 

that, essentially, the State was trying to go for the 

enhanced penalty provisions.  They couldn't meet the burden 

of proving what the item was to get that enhanced penalty of 

the ten-year offense.  And it references, basically, an 

enhanced penalty based on what the item was.  The Court 

clearly draws a distinction between what the penalties would 

be based on the outcome of what the State could prove the 

item was.  And the only way to come to that conclusion is if 

they are two separate penalties.  That's a different 

conclusion than what the State is proposing to Your Honor 

today.  

So I'm not telling you that State V. Greer is on point.  

What I'm telling you is that they acknowledge there was two 

separate penalties in passing, like it wasn't even something 

that they really needed to consider was arguable that it 

wouldn't -- that it would be the same penalty.  Because if 

it was the same penalty, State V. Greer wouldn't need to 

happen.  The Defendant would be arguing to no avail because 

he would be facing the exact same penalty regardless of what 

the item was.  

And the Court didn't go into some analysis and say 

well, it doesn't matter what the item was because you'd be 

facing ten years either way.  The Court skipped over that as 

if it was not even worthy of its attention.  It was just 
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understood that it would be two separate penalties.  So 

that's the reason I attached Attachment C.  

And then, interestingly, in dealing with legislative 

intent, Attachment D is a bill that's pending in the 

legislature right now.  It's a bill that was filed to deal 

with prison contraband that includes cell phones.  

So what the statute intends to do is to give the State 

additional tools to fight the prevalence of having cell 

phones in the prison system.  There's all kind of tools in 

there, but what they're proposing is a penalty for cell 

phone contraband to be three years.  There just isn't any 

way in the world that they intend to fight cell phones in 

prison by reducing the penalty from ten years to three 

years.  

This bill is an effort to increase the penalty for cell 

phones.  So they wouldn't increase it to the same amount as 

weapons and illegal drugs, which is ten years, but they 

would increase it above what it should be currently, which 

is a 30-day offense because it's an item of contraband 

that's not illegal drugs or weapons.  So it should have a 

penalty -- it currently has a penalty of -- the maximum 

penalty is 30 days.  

So the purpose of this bill is saying that's not 

enough.  We need to be able to have more tools to combat the 

prevalence of cell phones in prisons so we're going to 
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increase the penalty to three years.  So I included that as 

Attachment D, essentially, showing that if the legislature 

believed that this was a ten-year offense, then the 

provisions in this bill that are being dealt with now in the 

legislature make absolutely no sense at all.  So that's the 

reason that Attachment D is in there.

Then in wrapping up, I did want to talk about problems 

that exist when you interpret the statute or read the 

statute in a manner that the State is proposing.  So as Your 

Honor is aware, appeals from magistrate court comes to 

circuit court.  If this case is pending in general sessions 

court, Your Honor is deciding motions on it and it's tried 

in magistrate court.  And on the trial of that case, it's 

appealed to circuit court, it's going to be right back here 

starting in the same court that it was pending the whole 

time.  That's not the way our appellate court system works.  

There isn't any change in the provisions of the 

appellate jurisdiction of the circuit court.  It doesn't say 

notwithstanding 14 -- I think it's 14-3 something that gives 

this court appellate jurisdiction over magistrate cases.  

There isn't anything in there -- it doesn't say 

notwithstanding those provisions.    

Your Honor has this case pending on your docket.  It's 

tried in magistrate court.  The appeal for that comes right 

back here where you would be hearing, essentially, the same 
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motion I'm making now and similar motions that's the Court 

has already decided.  That makes no sense at all.  It's a 

problem that's created when you read the statute the way the 

State wants you to read it.  It's a problem that doesn't 

exist when you read it the way it was intended to be read. 

The other problem is this kind of shadow docket of 

contraband court that's created.  So as I pointed out 

earlier, in 22-3-545, that deals with the transfer court 

and, basically, creates all the procedure for how transfer 

court is held.  It's all laid out in the statute.  You don't 

have to wonder how do I get the cases to transfer court, how 

do they come back from transfer court, what happens while 

they're there.  None of that stuff is in question because 

it's all laid out in the statute.  And in the same bill they 

did that, they passed this contraband provision allowing the 

magistrate to have exclusive jurisdiction of these cases.  

There's only three sections in that bill.  So the bill 

was initially a driving under suspension bill.  They tacked 

on some stuff for transfer court and they made this 

provision.  They put it in there -- they added it literally 

the day before it was ratified, I think.  So the whole time 

this bill was pending in the House and the Senate, it didn't 

have anything about the jurisdiction of magistrate court for 

contraband cases.  And then I think on May 31st, they add 

that as an amendment.  They read it.  They read it again the 
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next day.  They send it back to the Senate and that's what's 

in the statute.  One day before they send it back to the 

Senate, it's added.  It's ratified later that week.  

They had the ability to create a procedure.  They chose 

not to.  It was right in front of them on the same bill.  

They chose not to do it because they didn't have any 

intention of this case ever working like a transfer court 

case.  They didn't intend to create contraband court.  They 

didn't intend to create any of that procedure, so the State 

has made up the procedure.  Because, quite frankly, if 

you're going to do this, you're going to have to have a 

procedure.  I think Mr. Miller is right about that.  So they 

just make one up.  

I've been referring to it as the shadow docket for the 

contraband court, but the reality is there isn't any 

authority to have that.  As surprised as we were to find out 

about the order and maybe Your Honor is surprised to find 

out despite the order, the cases went to the Grand Jury 

anyway, none of that is provided for.  

So they could have created that procedure.  They had it 

right in front of them when they passed this bill.  They 

chose not to.  And the reason they chose not to is because 

they had no intention of that ever happening.  

The other offenses that exceed the statutory maximum 

jurisdiction for penalties in magistrate court are dealt 
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with differently.  Driving under suspension.  Somewhere in 

that bill, it says they're going to be in magistrate court 

and it says these are going to be the possible penalties.  

So it spells out that they're going to be in magistrate 

court jurisdiction and this is going to be the possible 

penalty.  

So that happened in the same bill as the creation of 

the contraband.  But despite doing that, despite giving the 

magistrate court specific increase in sentencing 

possibilities like they did for driving under suspension, 

they just gave the regular sentencing maximum for contraband 

cases, 30 days.  They didn't give them an extra sentence or 

an extra provision that allowed them to sentence higher than 

that.  

And then after this happened, there is an offense 

forgery, no dollar amount.  And forgery, no dollar amount -- 

and this is unique, this is -- I don't know of another 

instance where it occurs.  But it's an actual -- it's a 

felony for forgery, dollar amount, forgery less than 

$10,000.  It's a felony, five-year offense.  They said, 

except if the offense does not involve a dollar amount, then 

it's -- and it's in magistrate court jurisdiction.  And they 

reduced it from a felony to a misdemeanor and they reduced 

the possible penalty from five years to three years.  And 

all of that is explicit in the statute.  There's not any 
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question on what's supposed to happen.  There's not any 

question that they increased the magistrate court's 

jurisdiction to sentence higher than the maximum.  

And they took special care to reduce it from a felony 

to a misdemeanor.  They took special care to reduce the 

maximum possible penalty and they outlined in the statute.  

None of that was done here because they didn't have any 

intention of expanding the magistrate's court jurisdiction 

on sentencing because they intended for this to be a 30-day 

offense. 

And so the other -- the other problem that's created is 

-- and I don't believe I took the position with Mr. Miller 

that these cases need to be indicted.  I took the position 

-- I take the position that if they're prosecuted in general 

sessions court, they stand to have indictments because 

they're required by our Bill of Rights in South Carolina.  

And if they're prosecuted in magistrate court, they don't 

need an indictment because the statute is clear that cases 

proceed in magistrate court on a warrant.  

And I will pass up some selected Constitutional 

provisions.  And there was one I left off this list 

regrettably.  I'll reference it specifically in a moment.  

And this is in Article V, Section 1 where it talks about the 

judicial system, judicial power in certain courts, how it 

shall be vested in a unified judicial system, which shall 
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include the supreme court, court of appeals, circuit court 

and other circuit courts uniform jurisdiction that may be 

required for general law.  

The section that I left out and, actually, put in 

Section 2.  What I meant to do was put in Section 4, which 

gives the Chief Justice the authority over all of the 

courts.  So our court system doesn't work -- the magistrate 

courts answer to the circuit courts and the circuit courts 

answer to the Court of Appeals.  

Uniquely, in our system, all of the courts have a 

direct chain of command directly to the chief justice.  So 

the magistrates in Barnwell County don't answer to the 

circuit court judge in Barnwell County.  And there isn't 

anything in Section 11, jurisdiction of circuit court, that 

would grant this Court the ability to supervise magistrate 

court, which is what's proposed by the State.

The cases would go to the magistrate court, that they 

would remain there pending the supervision of the general 

sessions court judge.  All of this is in the e-mail from Mr. 

Miller, I believe.  But we are arguing these motions in 

general sessions court despite the fact that magistrate 

court has jurisdiction in this case.  And nothing in Section 

11 of our Constitution gives the circuit court authority 

that says circuit court shall be a general trial court with 

original jurisdiction in civil and criminal cases, except --
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THE COURT:  I'm going to read it.  I'm going to read 

it.  I've got it. 

MR. GRIMES:  You can read it, right.  I do want to 

point out that there is one exception and it's exception 

over cases with exclusive jurisdiction in magistrate court, 

which is exactly what this statute says happens in this 

case.  So the legislature couldn't give supervision or 

jurisdiction in this case, couldn't give these type of 

authorities because the Constitution says otherwise 

specifically. 

And then in Section 11, it talks about when you need an 

indictment.  And it specifically says, For any crime, the 

jurisdiction over which is not within the magistrate's 

court.  So why do we need an indictment in this case?  I 

don't know.  They were in the magistrate court's 

jurisdiction and they were sent to the Grand Jury anyway.  

So I'm really not sure.  But you know what, that problem 

doesn't exist unless you read this statute the way the 

State's proposing for you to read it.  

So you have an unconstitutional procedure where cases 

-- well, statutory violation because cases in magistrate 

court are tried on warrants pursuant to their statutes.  And 

then a -- it doesn't require with the Constitution to try a 

case in magistrate court on an indictment because they're 

specifically not intended for magistrate court cases.  And 
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then you end up with this weird personal jurisdiction issue 

because the warrants are what convey the jurisdiction of a 

person.  So the Court has general jurisdiction to hear a 

class of cases.  

Like in this instance, magistrate court can hear cases 

where the offenses are not weapons and not illegal drugs.  

But service of the warrant is what conveys the personal 

jurisdiction over the person of that particular case, right?  

So the magistrates in magistrate court kind of have a trial 

or whatever is going on there on this case, but there isn't 

anything pending in magistrate court coming under that 

jurisdiction because those documents that do that are in 

general sessions court giving the general sessions court 

judge jurisdiction over the person of the defendant when 

they have no general jurisdiction to hear that class of 

cases.  So there's a criss-cross of jurisdiction, all of 

which doesn't have to happen unless you read the statute the 

way the State is proposing. 

Constitutional issues I don't believe is decided in 

this case -- I'm not going to belabor this issue, but I 

don't believe it was decided in this State if there is a 

minimum requirement of jurors in felony cases.  I couldn't 

find one.  So this may be a first impression type issue.  I 

need to preserve the issue for appeal.  But I don't believe 

--
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THE COURT:  It's in your memo, that particular --

MR. GRIMES:  Right.  I'm not going to spend a lot of 

time on it, but I will tell you in 22-3-545(b) -- and 

remember, this is the transfer court.  These are the cases 

that only carry up to one year.  It's noted in sentence 

after sentence after sentence that the Defendant has to 

waive their right to a 12-person jury.  And that all the way 

up -- they have to waive it in writing, they have to be 

apprised of it to go into transfer court, to stay there and 

then all the way up until the time of trial, they can, 

apparently, revoke that waiver and come back to general 

sessions all based on the fact that -- I think they have to 

be apprised in writing or maybe multiple times that they're 

allowed to have their case tried in front of 12 jurors in 

general sessions.  So they would be waiving that to have it 

tried in front of six jurors in municipal court.  That leads 

me to believe that our courts would determine that a 

six-person juror in magistrate court is not Constitutionally 

sufficient for a ten-year felony offense.  But I need to 

make that point and I'll move on.  

I will tell you that a further kind of Constitutional 

issue arises because offenses in magistrate court are 

supposed to be summary in nature pursuant to the statutes 

dealing with summary court and magistrate court 

jurisdiction.  Ten-year felony offenses are not summary in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

nature.  They're extensive in discovery and preparation from 

both the State and the defense.  And so I will make that 

Constitutional argument.  

I will tell you, particularly, as it goes to Mr. 

Rivera's case, even in documents I saw today, I think they 

were true billed last Thursday, but I'm not positive about 

that.  They don't allege a particular item, which I 

discussed at the beginning and I'll just discuss it here 

again now.  I'm proceeding on this argument based on the 

State's position that they don't intend to allege that Mr. 

Rivera had either a weapon or illegal drugs.  I don't think 

those indictments are sufficient to one, place Mr. Rivera on 

notice of the charges against him.  Or two, to be 

statutorily compliant to grant any court jurisdiction 

because they haven't alleged an item of contraband.  I don't 

know that the Court needs to reach that issue.  If the case 

proceeds, I would be making a motion to dismiss or motion to 

quash based on that argument.  

If you will allow me just a moment to check on all the 

items on my list.  

THE COURT:  Sure.  But you're going to have to let me 

get to Mr. Miller.  I've got to hear Mr. Miller's argument.  

You go ahead and check, I'll give you a minute, but I need 

to hear Mr. Miller's side of the story. 

MR. MILLER:  Well, Your Honor, let's start at the back 
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and go first with that.  Mr. Grimes said there's no 

requirement that there be any indictment, but we're going to 

move to quash this indictment because the indictment isn't 

sufficient enough to convey jurisdiction upon the Court.  So 

it's part and parcel of a larger argument.

What they really want is they don't want these cases to 

be able to be tried.  And if these cases are tried, they 

want to make sure that these cases are tried only exposing 

their client to a 30-day misdemeanor.  And that's just not 

what is in the statute.  

And the problem that they have is they say when they 

quote from the statute, they always quote from the statute, 

but they never read the first sentence of the statute.  The 

first sentence of the statute -- and we're talking about 

24-3-965, Notwithstanding the provisions of 22-3-540.  

22-3-540, let's look at what that is.  Exclusive and 

concurrent jurisdiction of magistrates.  Magistrate shall 

have exclusive jurisdiction of all criminal cases in which 

the punishment does not exceed a fine of $100 or 

imprisonment for 30 days except cases in which an offense 

would end the jurisdiction of a magistrate is included in 

the charge of an offense beyond his jurisdiction or when it 

is permissible to join a charge of an offense within his 

jurisdiction with one or more of which the magistrate has no 

jurisdiction.  
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Magistrate shall have concurrent, but not exclusive 

jurisdiction in the accepted cases.  The provisions of this 

section shall not be construed so as to limit the 

jurisdiction of any magistrate whose jurisdiction has been 

extended beyond that stated above.  So that says magistrates 

have jurisdiction up to 30 days and where a fine does not 

exceed $100.  But the statute says notwithstanding that.  

So then it says, Notwithstanding the provisions of 

Section 22-3-545.  So you go to 22-3-545, that's your 

transfer court.  But it says notwithstanding that, which 

means disregard that statute.  Okay, now we've disregarded 

that statute, too.  Notwithstanding the provisions of 

22-3-550, that is jurisdiction over minor offenses, 

restitution, contempt, maximum consecutive sentences.  This 

is a limitation on what the magistrate can do.  But it says 

disregard that.  That's what notwithstanding means.  It 

means disregard.  

24-3-950, in 24-3-950, we all agree this doesn't even 

apply here because this is the statute that makes it 

contraband for State Department of Correction inmates.  

That's the statute for that.  

And then it says 24 -- it says, Notwithstanding the 

provisions of Section 24-7-155.  So what do you say here?  

Mr. Grimes says well, you either have to disregard the 

offense or you have to disregard the penalty.  And he says 
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if you disregard the offense, then that means that there's 

no crime and that's an absurd result.  It is an absurd 

result because it is an absurd reading of the statute.  

What the statute says, it says all of these things are 

contraband and cannot be possessed by an inmate in a county 

facility.  It just says contraband.  This is the general 

statute.  The exemption or the notwithstanding part is we 

are going -- the legislature is going to carve out two 

categories of contraband and we're going to say you can't 

try those in magistrate's court.  Two categories, illegal 

drugs and weapons.  

24-7-155 does not have the word drug in it.  It does 

not have the word weapon in it.  It says in relevant part, 

It is unlawful for an inmate of a facility to possess a 

matter declared to be contraband.  That's all matters 

declared to be contraband.  

The statute goes on, Matters considered contraband 

within the meaning of this section are those which are 

designated as contraband and published by the Department of 

Corrections as regulation 33-1 of the Department of 

Corrections.  And this regulation must be displayed blah, 

blah, blah, on and on.  No reference to illegal drugs, no 

reference to weapons.  It's the general contraband statute.  

So when the legislature says in 24-3-965, 

notwithstanding the provisions of any of these other 
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statutes, the offenses of furnishing contraband other than 

weapons or illegal drugs, that's the notwithstanding part, 

to an inmate under the jurisdiction of the Department of 

Corrections or they bring it in here, an inmate in a county 

jail, municipal jail, region detention facility must be 

tried exclusively in magistrate's court.  Matters considered 

contraband within the meaning of this section are those 

which are designated as contraband by the director of the 

Department of Corrections or the local facility manager.  

If it was the legislature's intent to make this a 

30-day misdemeanor, then they just didn't have to put 

22-3-540, 22-3-545 or 22-3-550 in there.  They could have 

just said notwithstanding the provisions of 24-3-950 and 

24-7-155, those are the two contraband sections, if it 

involves illegal drugs or a weapon, it's triable in 

magistrate's court and then we wouldn't be here.  But the 

reality of it is they didn't do that, they specifically said 

we're going to take away the magistrate's limitation on his 

criminal jurisdiction so that they have the jurisdiction to 

hear these cases.  

And so to read it any other way would be to say that 

that is surplus.  Because otherwise, why did they have to do 

it?  So they're saying disregard what we said about the 

penalties.  If it doesn't involve illegal drugs or a weapon, 

it's triable in magistrate's court.  And everything else in 
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the statute stays exactly the way that it is.  

Mr. Grimes up forgery, no dollar amount.  When you're 

talking about forgery, no dollar amount, the legislature 

said, okay, less than $10,000 is a five-year felony and with 

that five-year felony if you can't establish that there's a 

dollar amount involved, it's a separate penalty.  It's a 

separate thing.  It is a forgery, no dollar amount.  And in 

a forgery, no dollar amount, it is triable in the 

magistrate's court and it is punishable by up to three years 

and it is a misdemeanor.  

And guess what, they did that.  If that's what their 

intent was here, they could have done it the same way here.  

They could have gone into the statute that established that 

contraband was a felony and said unless it involves illegal 

drugs or a weapon, in which case, it's a 30-day misdemeanor 

and it's exclusively triable in magistrate's court.  That's 

all they had to do.  But they didn't do that.  

Mr. Grimes has pointed to the potential legislation.  

And I think it's part of his motion.  I think it's on the 

bad end of his motion.  This proposed legislation.  Well, 

the proposed legislation about bringing a cell phone or a 

telecommunication device into a facility doesn't involve 

giving inmates contraband at all.  It doesn't involve 

supplying it to inmates.  It's illegal.  It's illegal under 

the statute that, by the way, hasn't passed.  It was 
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introduced.  It was sent to committee and that's where it 

died.  

But even in that, if you read that statute, that 

proposed legislation, it's not reducing the penalties for an 

inmate having a cell phone, what it's doing is it's making a 

guard who takes their personal cell phone into the detention 

center liable for a three-year misdemeanor.  It's taking 

some visitor that goes into the facility that has a 

telecommunications device, and it actually says introduces a 

device into a facility.  It's creating a whole new separate 

thing from contraband.  It's not saying oh, well, we'll 

reduce the penalty from one to ten years down to a maximum 

of three years.  But it doesn't really matter because that's 

not what the legislature passed and it hasn't been passed.  

Your Honor, it was brought up in the argument that 

there were three separate -- or four separate CDR codes and 

they don't know what happened with this fourth CDR code.  

Well, right now, and, apparently, since 2016, there are only 

three CDR codes relating to contraband.  Those three CDR 

codes are CDR Code 74, which is contraband possession by a 

prisoner, furnishing or attempting to furnish a prisoner 

with contraband.  That's the one that applies to the State 

inmates.  CDR Code 433, which is under children, adults 

furnishing contraband to a juvenile in the custody of the 

Department of Juvenile Justice while on the grounds of the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

Department of Juvenile Justice.  

And 437, which is what we have here.  There's only one 

CDR code that applies to 24-07-155 and there's only one 

penalty statute that applies to it, too, and that is, 

likewise, 24-7-155.  That's the only penalty statute that 

there is from Court Administration.  Not 22-3-540 or 

22-3-545 or 22-3-550.  The only penalty provision there is 

for possessing contraband in a county detention facility or 

supplying contraband to someone in a county detention 

facility is a Class E felony, one to ten years.  

Your Honor, we have -- there are some specific 

arguments made in Mr. Grimes's case about his specific 

client and the lack of specificity and the identification of 

what is the contraband that he was intending to introduce or 

that we allege he was attempting to introduce.  

The State has and has turned over to the Defense plenty 

of evidence as far as what we believe the Defendant was 

attempting to do.  The Defendant has confessed.  He said to 

the investigator investigating the contraband case, he took 

in vape pens.  Not illegal drugs, not a weapon.  He took 

vape pens.  We have him on video holding up a vape pen in 

front of the screen and asking his son "like these" and 

talking about the fact that his son -- his son is on a 

recorded jail call, video call from the jail, his son is 

telling him what vape pens he wants him to get.  
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So this idea that there's no way he can possible be 

available to stand trial because he doesn't have any idea 

what the charge is against him or what we're alleging 

against him is -- well, that can be determined by the trial 

judge at the close of the case.  Because we believe that the 

evidence is going to be clear there was not any intention by 

Mr. Rivera to introduce a weapon or to introduce illegal 

drugs into the jail.  

The fact is when Mr. Rivera got caught and was seen by 

somebody sliding something up under the gate at the jail and 

the investigation started and then there was video located 

of him doing this multiple times, we didn't know where that 

stuff went inside the jail.  We do know there were a couple 

of times when it got picked up and carried by an inmate into 

the jail.  We don't know what happened with it after that.  

But the idea that well, they have to allege it's a 

weapon or they have to allege it's illegal drugs or they 

have to allege that it is something, the State would submit 

if it's a weapon or an illegal drug, that's something we 

have to prove, but if it's not, it's not something that we 

have to prove because the very nature of the contraband 

statute establishes anything that the director of the 

facility identifies as contraband.  

And so there's a photo, a huge photo outside of the 

facility at the jail that actually has all of the different 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

items on it that are considered contraband, but it's not 

really long.  Because, basically, it's anything that you 

didn't get issued to you in the jail and that you didn't buy 

from the commissary, it's contraband.  You can't have 

anything in the jail that is not either issued to you or you 

didn't purchase from the commissary.  So that would include 

whatever Mr. Rivera had wrapped up in this little package 

that he shoved under the gate, it's by definition 

contraband.  We don't have to identify what it is.  It's not 

something that we have to prove.  

In fact, the Greer case that Mr. Grimes referred you to 

was interesting because there was a big argument in that 

case about whether or not there was a -- one of the issues 

the Court actually did get to was whether or not there 

needed to be a special jury form for the jury to determine 

whether the State had proven that the item that he had -- 

and in that case, it was a bent up piece of metal that the 

State alleged could be used as a weapon.  And his position 

was you can't try me in general sessions court for this 

because it was actually a tool used to open up handcuffs.  

It was not a weapon, it was a tool used to open up 

handcuffs.  

And he wanted to make the argument, did make the 

argument, although, ultimately, they said it wasn't 

preserved, he wanted to make the argument that you can't try 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

me in this courtroom at all because the statute says it's 

exclusively triable in the magistrate's court.  And my 

reading of the case was that, essentially, the Court said 

look, if the State wants to take on the burden of proving 

that you had a weapon or you had illegal drugs, they can try 

you in general sessions court, but they don't have to.  

So there isn't -- there's been a lot of discussion and 

a lot of back and forth and ringing of hands about the 

procedure and how is this procedure supposed to work and how 

is it supposed to be done.  There's your CDR code, warrants 

are obtained, warrants are served.  Under Mr. Grimes's 

theory of the procedure, at that point, we can go ahead and 

go try the case in magistrate's court.  And that's fine if 

that's what we are supposed to do.  But somebody has got to 

look at that CDR code, got to look at that warrant, got to 

determine what it is that this person had and make a 

determination of is this something that needs to go to 

general sessions or is this something that needs to go to 

the magistrate's court.  And that's what we did.  

And that's what was in -- that's what the preamble, the 

whole purpose of this was, was to look at all of our 

contraband cases out of the jail and to determine and in 

some instances -- I don't believe it's either of these 

Defendants, but in some instances, you'll have a defendant 

who gets caught with a cell phone one day and he gets caught 
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with marijuana a week later.  Well, cell phone case triable 

in the magistrate's court, marijuana case has to be in 

general sessions.  That's what the determination is.  

We indicted the cases out of an abundance of caution.  

They went to the Grand Jury.  They got that protection 

afforded to them.  Fine.  If it was unnecessary, it was 

unnecessary.  It doesn't mean somehow that the magistrate no 

longer can try the case because for every indictment, there 

is a warrant.  There's still a warrant underneath every 

single one of those indictments.  It's printed right on the 

indictment.  

So if, in fact, the Court determines hey, these cases 

should be in the magistrate's court properly, these cases 

should be in the magistrate's court, then okay, we can 

dismiss the indictment, but the warrant that is underlying 

the indictment is still a valid warrant.  There's not any 

problem with the warrant itself.  I suppose Mr. Grimes would 

be okay with us getting new warrants for his client that 

he'd have to be served with.  

But either way, there's nothing about the fact that 

there was an indictment that prevents or deprives a 

magistrate's court of jurisdiction.  And even if there was 

in the normal situation, the fact of the matter is, the 

legislature has made it clear, they intended to carve out 

for the magistrate's court exclusively the jurisdiction to 
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try cases involving 24-7-155.  And I'm just using 24-7-155 

for now, but, obviously, any time we talk about it, there is 

the companion 24-3-950, but that's just not an issue here.  

So the legislature did not do something that was -- 

they didn't do something that was futile.  They knew what 

they were doing.  They knew how this statute was going to 

interact with the other statutes that they had already 

passed.  And the only way that this could possibly mean this 

is a 30-day misdemeanor instead of the one to ten-year 

felony that the statute provides would be if, in fact, they 

did not mean to say notwithstanding all of these other 

limitations on the magistrate's jurisdiction.  That's the 

only way to read the statute.  

The fact that the statute doesn't include this is the 

procedure and they have to go to this court and they have to 

be indicted and the defendant has to waive all of these 

different things and then it has to be sent down and if it's 

not disposed of within 180 days, it goes back.  All that's 

in the transfer court statute.  Okay, that's what that 

statute is.  It's transfer court.  

It isn't a necessity of the statute and the statute is 

not invalidated by not fully listing out the procedure of 

how the legislature intends for it to happen.  The 

legislative intent couldn't be more clear.  If it doesn't 

involve illegal drugs, if it doesn't involve a weapon, then 
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we want you trying it in the magistrate's court.  Matter of 

fact, we're not going to let you try it any place other than 

the magistrate's court.  That much is clear.  

It is, also, clear that if they intended for the 

statute to suddenly go from a up to ten-year felony down to 

a 30-day misdemeanor, they would have said that, too, but 

they didn't.  They said exactly the opposite.  They said 

notwithstanding what magistrate's normal jurisdiction to 

sentence to in a criminal case is, these cases still go 

there.  

And so I don't believe that there is any ambiguity in 

the statute.  I don't see any ambiguity in the statute.  

When you only read the back of the statute, when you only 

read the part after the first paragraph, you take out all 

that notwithstanding language, then I think that it would be 

certainly -- actually, I don't think there would be an 

ambiguity there.  

The fact is, if none of that notwithstanding the 

provisions of sections in those five sections listed, the 

fact is I don't think there would be any ambiguity there.  

You would be trying the case in magistrate's court and it 

would be a 30-day misdemeanor.  But they put notwithstanding 

the provisions of Section 22-3-540, 22-3-545, 22-3-550, 

24-3-950 and 24-7-155, they put that there.  They put that 

there for a reason.  
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And the reason is they wanted to take a portion of 

24-7-155's contraband, that being stuff that wasn't weapons 

and it wasn't illegal drugs and they wanted those cases to 

be tried in magistrate's court.  And they have the 

jurisdiction -- or they have the authority to set the 

jurisdiction of the magistrate's court and that is what they 

have done in Section 24-3-965.  

Your Honor, there were -- Mr. Grimes said at the 

beginning that his real questions were what court has 

jurisdiction and what is the penalty.  Your Honor, it is my 

belief that there is nothing -- while the General Assembly 

may come up with some other procedure or this Court may come 

up with some other procedure for procedurally how the cases 

go from warrant to service to ultimate adjudication in 

whatever means, there may be some different procedure that 

will work, but the procedure that we've got here seems to me 

to be appropriate.  If, in fact, the Court determines it is 

not, we can go with whatever procedure is offered.  

The reason that I have been hesitant -- and I have 

talked with Mr. Grimes about this.  The reason I have not 

remanded the case on the docket sheet to the magistrate's 

court, I haven't remanded that because I didn't want that to 

be seen as some kind of waiver of the argument about what 

the penalty provision was.  We can remand them on the docket 

sheet.  I can dismiss the indictments.  We can remand them 
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on the docket sheet.  We can do whatever needs to be done.  

Mr. Grimes seems to have a lot of problem or concern 

about where the case is pending, whether it's pending here 

or whether Ms. McElveen has got the paperwork or whether 

it's over at the magistrate's office here in Barnwell.  I 

don't know why that's an issue, but I think it would be -- 

it would provide some clarity if the physical -- if the 

physical case and everything about the case was being 

transferred to magistrate's court, it seems that it would 

answer the issue of where does the appeal go from there.

And that's something that's a question that we've all 

talked about back and forth, not just me and Mr. Grimes, but 

I think several of the attorneys have asked, you know, where 

does the appeal from the magistrate's judgment go?  But 

that's not -- the fact that the statute doesn't say and all 

appeals will be directly to the Court of Appeals or all 

appeals in circuit court, that doesn't invalidate the 

statute.  The statute doesn't have to answer every single 

possible question that can ever be asked about how the 

statute is going to be implemented.  The statute is clear on 

its face.  It doesn't have any ambiguity.  And there's no 

reason to get into the rules of statutory construction.  

And even if you do get into the rules of statutory 

construction as to the individual statute itself, the State 

would submit that the -- even under that analysis, there is 
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no reason to take in this conclusion that the Defense wants.  

And that's, basically, what this has been.  We really, 

really, really want it to be a 30-day misdemeanor if you try 

it in magistrate's court.  So let's try to find some 

ambiguity with the section.  Let's talk about a statutory 

construction.  Let's talk about how we analyze all these 

things to get to the point that it's a 30-day misdemeanor in 

magistrate's court.  But the statute doesn't say that.  And 

the statute doesn't -- you can't even get to that point 

unless you disregard parts of the statute to start with, 

that first sentence.  If you disregard that, then you can 

start arguing about well, what did they mean and what did 

they intend.  But if they intended for this to be a 30-day 

misdemeanor, there's no reason in the world for them to put 

notwithstanding the magistrate's jurisdiction only carries 

up to 30 days and it involves misdemeanors. 

I don't believe, Your Honor, there was anything else if 

I could be permitted to reply very briefly to Mr. Grimes. 

THE COURT:  I'm going to let Mr. Grimes reply and then 

I'll take a quick reply from you.

MR. MILLER:  Yes, Your Honor.

MR. GRIMES:  Judge, I'm going to stick mostly to what 

Mr. Miller said.  He said the Defense wants you to ignore 

the first sentence of the statute where it says 

notwithstanding provisions of 22-3-545, 550, 950, 155.  We 
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don't want you to ignore that.  I put it in my motion.  I 

want you to focus on it.  That is the ambiguity.  That's the 

ambiguity I told you he was going to tell you doesn't exist.  

And he made quite a show over here of saying 22-3-540, 

don't pay attention to this one notwithstanding.  545, 550, 

don't pay attention to these notwithstanding.  And then when 

we get to 170 -- or 7-155, then it's hold on a minute, some 

of these provisions are getting accepted and some of them 

aren't.  

And if you accept the State's position is that you're 

just going to know which of all these -- might be two dozen 

different provisions in all these different statutes -- are 

going to be accepted and which ones aren't, it's clear 

you're just going to ignore the first three statutes and 

then ignore parts of the last statute.  That's a nonsensical 

argument, but it completely misconstrues the Defense's 

argument.  That sentence, you don't have to get any further 

than that sentence to know that there's an ambiguity in how 

to deal with the statute.  You're going to have to determine 

what it means. 

Now, 22-3-540, the very first sentence, the magistrate 

shall have the exclusive jurisdiction of all criminal cases 

in which the punishment does not exceed a fine of $100 or 

imprisonment for 30 days.  And it goes on, except cases in 

which an offense within the jurisdiction of a magistrate 
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included in the charge.  I will tell you, that sentence is 

why the legislature did not have to put an explicit sentence 

in 24-3-965 because they didn't intend to change that.  

Those other statutes where they gave the magistrate court 

broader jurisdiction for 90 days or three years or whatever 

it is, they put it in the statute because they were 

explicitly giving them broader jurisdiction.  When they said 

exclusive jurisdiction in the magistrate court, they didn't 

just mean general jurisdiction over the charge.  They meant, 

also, it's within the exclusive jurisdiction so it's subject 

to the maximum penalty for the exclusive jurisdiction in the 

magistrate court, which is 22-3-540.  

There's an exception in 22-3-540 and that exception is 

the provision that you're going to except or notwithstand 

when you read 24-3-965.  But to just go through these 

statutes like Mr. Miller says, throw out the first three in 

their entirety.  There's multiple provisions in all of those 

statutes.  But you're going to disregard all of those first 

three statutes according to the State.  And then when you 

get to 24-7-155, then you're going to start picking and 

choosing which provisions to accept.  

That's not how you deal with the statute.  That's not 

how you read those sections.  You're going to have to make 

exceptions for the statutory provisions that don't align 

with 24-3-965.  And there is no reason to read it in a 
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manner that would extend the maximum possible penalty that 

you can get in the exclusive jurisdiction of magistrate 

court.  It doesn't say that in the statute.  They could 

have, they did it in others, but they didn't do it in this 

one.  There is no reason why you would choose to exempt or 

notwithstand the entire statute provision of 22-3-540 and 

then only parts of other statutes.  There's no reason to 

treat it that way.  None.  

And it doesn't make any sense in the world.  I 

explained to you that the State's position is Your Honor's 

not supposed to look at this and determine does it make 

sense, what the legislature intends to do now and what did 

they intend to do.  They're going to tell you that it's 

completely unambiguous as you know exactly what to do just 

by looking at it.  You should ignore the facts that all of 

these procedural problems exist.  You should ignore all 

those due process issues that exist.  

They're not sure why the Defense is concerned with 

these due process issues about prosecuting somebody in a 

court where there's no charges pending.  They're not sure 

why the Defense is concerned about all those sort of things, 

all of those problems that come up when you read this 

statute in this crazy way the State wants you to read it.  

None of those problems exist if you read it in the logical 

way that the Defense has proposed.  None of them.  Not an 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

indictment, not a procedural problem, not a sentencing 

issue, not a Constitutional problem with having six-person 

juries to decide ten-year felony offenses.  

Those problems don't exist when you read the statute 

the way it's intended to be made.  But if you just say we're 

going to ignore any possible reason to look at what they 

mean here and you say it's got to be clear on its face, 

regardless of how ridiculous it is and we'll just make up 

the rules as we go along and figure out -- even they didn't 

propose -- they said, well, the questions that come up, the 

statute doesn't have to answer those questions.  We'll just 

figure it out.  They just did it this way.  I think that's 

fair.  If the Court thinks something else is fair.  That's 

not how you prosecute cases in criminal court.  We'll just 

figure it out.  We'll just come up with these procedures.  

We'll just put it in one court and try it in another court, 

maybe we'll transfer it, maybe we'll send it to Grand Jury.  

All those things, just made up procedures have to exist 

because of this ridiculous interpretation of the statute.  

It creates these problems.  It doesn't answer the questions.  

All the questions that aren't answered, they don't 

acknowledge that the problems are created by that 

interpretation.  

And then, specifically, this argument about Court 

Administration, I brought that up as an example of the 
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ambiguity that exist in the statute that requires the Court 

to interpret it.  Court Administration doesn't get to 

decide.  They're not legislators.  They're not judges.  They 

don't get to decide what the crimes are.  They don't get to 

decide what the penalties are or make administrative 

decisions.  They had that position with us when my office 

contacted them.  They don't decide whether it's a 30-day 

offense or ten-year offense.  They're just trying to deal 

with the things that are coming at them.  If they've got it 

wrong, they can fix it.  They can make a CDR code just as 

quick as they can rescind one and we can move forward.  They 

probably could do it by tomorrow if we asked.  

And then here's a perfect example of -- not arguing the 

facts of this case, I made some reservations in regards to 

the sufficiency of the indictment.  Mr. Miller did make some 

arguments as to the facts of this case, the allegations that 

the State has, that's fine.  And then he said, but that's 

not for you to decide, that's for the trial judge to decide.  

So he's going to decide what issues are for the general 

sessions court judge to determine while the charges are 

pending here, but then he's going to tell you what issues he 

wants for the magistrate court.  There isn't any way that 

that's how to deal with these charges.  

I get there's a problem at the jail.  And the 

resolution of this case is probably not going to make that 
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better or worse, but we can't ignore an obvious intention of 

the legislature so that we can prosecute these cases as 

ten-year offenses and this made-up procedure.  

THE COURT:  Mr. Miller. 

MR. MILLER:  Your Honor, if you -- notwithstanding the 

provisions of 22-3-540 and 22-3-550, that's the first clause 

of 22-3-545.  That's transfer court.  The legislature in 

enacting the transfer court statute used the language 

notwithstanding the provisions of those two code sections.  

Except for adding 22-3-545, it's exactly the way that they 

did the statute giving magistrates exclusive jurisdiction in 

24-3-950 -- or excuse me, 965.  

So Your Honor, this is -- I don't know -- I guess 

there's a way that they could be more clear, but the point 

is not for us to tell the legislature how they could have 

done it better.  The question is did the legislature do it 

good enough.  And the fact of the matter is the legislature 

did it good enough.  They said something.  They passed a 

law.  They passed a law through the whole legislature.  They 

got it to the governor.  The governor signed it.  It became 

the law in this state.  

And the law says that except whenever we are talking 

about -- and I don't know what parts of those sections -- 

I'm not sure real sure what parts of 22-3-540 and 545 and 

550 Mr. Grimes thinks they could have been talking about 
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whenever they said notwithstanding, but it seems pretty 

obvious to us that the intent of the legislature was that 

this was going to be tried in the magistrate's court and 

that it would be tried and the potential penalties facing 

defendants who were convicted in the magistrate's court were 

a fine for a period of incarceration between one and ten 

years.  

If the Court has any questions about specific issues, 

I'd be happy to answer them.

THE COURT:  I don't have any questions at this time.  

I'm going to, obviously, hold off on a ruling until 

Thursday.  

Mr. Bush, are you presenting argument as well?

MR. BUSH:  I am, Judge. 

THE COURT:  My apologies. 

MR. BUSH:  That's okay.  I'm happy to go after the two 

smartest people in the courtroom.  It's fine.  They're, 

also, matching today which may have been sort of why I 

wasn't seen.  

I'll just say this briefly on behalf of Mr. Williamson, 

who's my client in this case, Your Honor.  One, we attach 

and join with Mr. Grimes and Mr. Rivera in the entirety of 

their written motion as well as in the oral arguments that 

Mr. Grimes eloquently made and the eloquent counters he made 

to Mr. Miller.  I hope not to be anywhere near as longwinded 
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as either of them in mine since they've kind of gone through 

their thing and done what they've done.  

Mr. Williamson is slightly differently situated than 

Mr. Rivera.  He's charged with having -- he's alleged to 

have had cell phones in his possession, two separate counts 

of that.  You know, the thing for us and that I find so 

interesting, Mr. Miller stands up here and he says this is 

what we have always been supposed to have done with these 

cases, tried them in the exclusive jurisdiction of the 

magistrate's court with the penalty of one to ten years in 

prison.  

Well, Your Honor, he, the day before our hearing in 

magistrate's court, had Your Honor sign this order 

transferring cases to the magistrate's court.  Now, why 

would he do that, Your Honor, if he believed that this was 

the only way these cases are supposed to be resolved?  

Protecting himself, number one, protecting the State, 

obviously, but he knew that there was a problem with this.  

So he came to you with a contested issue and had you sign 

this order the day before our hearings.  

Now, I'd like to thank Chief Magistrate Gantt for -- 

when we presented him hey, we just got these served on us 

literally the moment we walked into this courtroom.  He 

paused the proceedings and gave us the ability to come in 

front of Your Honor.  And I want to thank Mr. Miller for 
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scheduling it so quickly.  But we know that there's an issue 

with this.  You know, they've made all the arguments about 

whether you should or shouldn't get to legislative intent, 

so I just want to be practical with Your Honor.  

Here's the deal, the legislature never ever intended 

for somebody who gets caught with a firearm in the jail to 

be eligible for probation and somebody who gets caught with 

a rubber band they're not allowed to have to be looking at a 

sentence of one to ten years in prison in a magistrate's 

court.  Ever.  

And when we talk about whether or not they put specific 

language in there as Mr. Miller wanted us to believe, they 

would have said this charge carries 30 days or up to $100 

fine.  Judge, they didn't have to do that because at the 

time this law was passed, the CDR code was in place for it.  

It was the common practice of the State in these cases, for 

cases that did not involve a weapon and did not involve 

illegal drugs to be sent to the magistrate's court on that 

CDR code for an offense that carried 30 days or up to $100 

fine.  

Now, why that CDR code disappeared in 2016, I don't 

know.  But the reality is the State operated using that CDR 

code in this very jurisdiction to convict folks in 

magistrate's court for contraband that did not contain 

illegal drugs or weapons.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

And for as long as I've been practicing, and I haven't 

been practicing as long as Mr. Grimes and Mr. Miller, this 

is the very first time ever of all the cases I've had on 

contraband that have come out of Barnwell jail, and I've had 

plenty that did not involve firearms and illegal drugs, that 

we're all of a sudden trying to try these cases in 

magistrate's court with a penalty that carried one to ten 

years.  The legislative body did not intend that when they 

passed that in 2000 and it's clear.  And we have to get to 

that.  We have to get to that.  

Mr. Miller is like, the defense lawyers, this is just 

what they want.  It's the only thing that they want.  

Actually, Judge, it's what the law requires.  Our job is to 

defend the Constitution upon defending our clients.  And 

it's what the law requires in this specific case.  And I 

appreciate Mr. Miller's arguments.  Frankly, I appreciate 

the situation that he's in with the contraband issues that 

they're having at the jail, but no matter how hard he argues 

it, Judge, he's still wrong.  He's still wrong.  These 

charges that do not involve illegal drugs or weapons are 

required to be tried in the magistrate court.  I agree.  

And for whatever reason, despite knowing that the 

magistrate had exclusive jurisdiction at the time they asked 

you to sign this order on July 8th of 2024, Mr. Williamson's 

cases, the ones that they're saying need to be tried in 
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magistrate's court, the ones they're saying carries a 

penalty of one to ten years have been sitting on the general 

sessions court docket for 422 days and 340 days 

respectively.  

So it's interesting to me that we're here in this 

particular position today with the State saying hey, we have 

to try these cases in magistrate's court and we want you to 

have these big huge penalties for folks who are charged with 

things that are not firearms and not illegal drugs, but it 

wasn't until July the 8th of this year that they decided 

they wanted to do it.  

And so I think, honestly, this whole issue is probably 

opening up a bigger can of worms for the State than they 

would like to try to get their way in interpreting this 

statute incorrectly.  I don't know -- and maybe Mr. Miller 

can tell us.  I don't know how many cases his office before 

July the 8th of 2024 that have been contraband cases that 

did not include firearms and illegal drugs, I don't know how 

many of them that they've tried in magistrate's court, Mr. 

Miller's office, I don't think it's any.  He can correct me, 

I don't know.  Because that's not what the legislature 

intended.  Now, to fix the problem that they've got here, 

they're trying to get you to read a statute inappropriately.  

Judge, I totally disagree with his position.  I think 

that these offenses are exclusively in the magistrate's 
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court.  That's offenses that are contraband that don't 

involve firearms and illegal drugs.  But without a doubt, in 

2000, when this law passed, there was a CDR code that made 

these offenses 30 days or up to $100 fine.  And that's what 

the legislature intended when they dissected these classes 

of cases.  These charges need to be utilized in the 

exclusive jurisdiction of the magistrate's court and to have 

-- be attached to that CDR code of 30 days with that penalty 

of 30 days and $100 fine.  They never intended for somebody 

to be rubber stamped to be in magistrate's court getting 

tried by six people, not afforded all the rights that Mr. 

Grimes eloquently laid out and be sentenced to prison up to 

ten years and not be afforded even the same right of 

probation that somebody can have for a firearm in the jail.  

It doesn't make any sense, Judge.  And the legislature in my 

opinion doesn't try to make law that doesn't make sense, but 

Mr. Miller is trying to make this all not make sense.  I, 

frankly, don't understand why, but it's why we're here.  

So we're asking that you -- we join in the motion to 

dismiss this case for all the same reasons that Mr. Grimes 

laid out, but, specifically, for Mr. Williamson, I wanted to 

lay out those arguments.  

Thank you, Your Honor. 

THE COURT:  Thank you, Mr. Bush. 

Mr. Miller, I will allow you to make a response to Mr. 
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Bush if you find it necessary to do so.  

MR. MILLER:  It's not necessary, Your Honor.

THE COURT:  So we'll apply your argument to Mr. Bush as 

well as Mr. Grimes' arguments.  

So I'll hold my ruling on this until after I hear 

arguments from Mr. Alves and Mr. Johnson.  

Will Mr. Johnson, also, be arguing, do you know?

MS. ALVES:  Yes. 

THE COURT:  All right.  I will hold off on any ruling 

and this will give me an opportunity to read over this 

motion and the memo attached to the motion.  

Anything else, gentlemen?

MR. GRIMES:  No, Your Honor. 

THE COURT:  Anything else from the State?

MR. MILLER:  No, Your Honor. 

THE COURT:  Well, thank you all for traveling down to 

Barnwell for your arguments.  

And thank you, Mr. McMillian as well.
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P R O C E E D I N G S

MR. MILLER:  Your Honor, before the Court, we have 

three Defendants who are similarly situated in that they are 

each charged with possession of contraband while in the 

Barnwell County Detention Center.  They are all represented 

by Mr. Ola Johnson.  

Jasiah Brabham is charged in warrant 2023A0610400077 

with possession of contraband in the jail.  That warrant is 

not the subject of this hearing because the contraband 

alleged was marijuana.  However, he, also, has a charge that 

he got about two months later, 2023A0610400137 is a 

contraband charge that originated on June the 21st of 2023.  

And in that incident, he was in possession of a charging 

cable and a charging block for a cell phone.  

Along with Mr. Jasiah Brabham is Mr. Jeffrey Penley, 

who's sitting on the end of the table there.  Mr. Penley has 

three warrants.  They are 2023A0610400230, 231 and 232.  

They have incident dates respectively of August 25th, 2023, 

September 2nd, 2023 and August 31st of 2023.  The reason why 

the incident dates are out of order is because the last 

charge, the warrant ending in 232, was brought based upon 

review of video evidence in the case.  So it was brought 

after they had observed the incident from September 2nd, 

which is in the warrant ending 231.  

Finally, Your Honor, we have Keshawn Kelley.  Mr. 
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Kelley is sitting between Mr. Brabham and Mr. Penley.  He is 

charged in warrant 2023A0610400135 with possession of 

contraband, that stemming from an incident that occurred on 

June the 21st of 2023 wherein Mr. Kelley was alleged to be 

in possession of a cell phone.  

So the one warrant for Mr. Brabham, the three warrants 

for Mr. Penley and the one warrant for Mr. Kelley, the State 

is seeking to adjudicate those cases pursuant to 24-3-965, 

which vest the exclusive jurisdiction over these offenses in 

the magistrate's court.  And Mr. Johnson has made a motion 

to dismiss the cases and I believe in the alternative to 

identify the sentencing range for the offenses if they are 

adjudicated in magistrate's court. 

THE COURT:  All right.  Mr. Johnson, just -- and you 

probably already know this, but for the record, Tuesday, we 

had -- I heard extensive argument with regards to another 

set of cases.  So I did read your memo last night.  So if 

you'll present your argument, just keep that in mind that 

I've already read your written argument.  

MR. JOHNSON:  Yes, Your Honor.

THE COURT:  Thank you, Mr. Johnson.

MR. JOHNSON:  Just to clarify, I appreciate the 

solicitor providing all the information.  I just wanted to 

confirm, with Brabham, that warrant they're proceeding with, 

I just want to make sure I have the correct number on that.  
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That is the one ending in 212?  That's on the motion.

MR. MILLER:  I'll look it up right now. 

MR. JOHNSON:  The actual indictment for Mr. Brabham, it 

list that as their number of 212 for the indictment.  And 

that, actually, was indicted as cell phone charging block.  

So I'll just go forward with that.  That does appear to be 

accurate. 

Like Your Honor stated, these are very similar grounds 

that were covered earlier this week.  Obviously, there's two 

arguments here for all three Defendants seated here next to 

me, Your Honor.  There's a difference with Mr. Penley.  I'll 

get to that in a second.  

But starting out, of course, the first issue, asking 

for dismissal of the cases.  The case law, I think you've 

already gone over this, Your Honor, by reading the motion 

about the standard that should be applied for applying the 

plain meaning of the statute.  The State's allegation that 

this should be a subject of that statute transferring the 

case to magistrate court, thereby alleging that it involves 

something other than drugs or a weapon.  Based on that, the 

State is indicating, I would argue that general sessions 

court does not have jurisdiction, therefore, the case should 

be dismissed.  

They have indicted the cases.  All three appear to have 

indictments.  For that reason, we're moving for dismissal of 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

all these cases.  I think it would strain the interpretation 

of that statute.  When you look at what the State is 

alleging, obviously, they're relying upon language of the 

statute applying to transfer court trying to say somehow 

this case could be managed.  They presented us with an order 

at a previous hearing in the magistrate court transferring 

the case to magistrate court.  So, of course, our argument 

is that that is not sufficient and all these cases must be 

dismissed.  

The argument of subject matter jurisdiction goes into 

that discussion of the transfer court, but as an alternative 

issue, we started discussing on Page 6 talking about the 

language applying to sentencing ranges.  Obviously, their 

argument is that this increased range of -- or this range of 

minimum of one year up to ten years would apply.  The 

State's argument is that that would apply in magistrate's 

court.  The magistrate can sentence a Defendant and held a 

trial in magistrate court.  

Our argument is that the penalty would have to be no 

more than 30 days as you look at the plain meaning of the 

statute and all the standards that would apply.  It enforces 

the Court to interpret the statute and argument would be 

that you must interpret that in a way that would actually 

benefit the Defendants and limit the range to 30 days.  

It's my understanding that the solicitor does intend on 
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pursuing all of these as contraband cases in magistrate 

court alleging they all contain contraband other than drugs 

or the other substances listed in the statute in general 

sessions.  

As a result, I would, also, point out for Mr. Penley, 

it's a little unique.  The evidence in the case makes it 

pretty clear they have no idea really what they're alleging.  

The description of the events in the incident report seems 

to be they see something on the video, something being 

passed.  But the something they're talking about was never 

seized.  

Upon discussion with the solicitor's office, it doesn't 

seem there's any additional evidence coming forward about 

that.  So the argument would be they're making an argument 

based on some theory by somebody who watched the video about 

what might have been passed.  

So since the actual indictment that I'm holding today 

was the best that they could do, it says here -- and I'm 

referring to Mr. Penley's indictments.  It says on here did 

pass -- possess items that appear to be contraband.  And it 

says that happened at the Barnwell jail.  And that is with 

the same -- I believe with all three indictments ending in 

211, 209 and 210.  

And, Judge, of course, since they're unable to specify 

within that, we ask that the cases be dismissed.  I don't 
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think they would have much success in magistrate's court 

either.  I think that the vagueness there kind of kills 

their case.  So we would ask for a dismissal of all the 

charges against all the Defendants related to these 

contraband warrants.  But in addition, Mr. Penley has that 

unique situation where they failed to identify in either the 

warrant or the indictment.  

The argument for the warrants on Mr. Brabham and Mr. 

Kelley, of course, those warrants do not list the contraband 

as stated in the motion, but their indictments do specify in 

saying they're referring to the cell phone charging blocks.  

I would just argue the same argument for dismissal and for a 

limitation of any sentencing range to be 30 days.  

That's all I have at this time, Your Honor.  There's a 

lot there in the motion for the Court to go over, I'll rely 

upon that.  That's it.  

THE COURT:  Mr. Johnson, thank you for your argument.  

Mr. Miller, do you have any response?

MR. MILLER:  Your Honor, again, we're talking -- well, 

let me address Mr. Penley's situation.  The inmates are 

provided with and it is posted at the jail what is 

contraband.  They have a list, these things are contraband.  

And contraband includes anything that was not issued to you 

by the jail or that you did not purchase from the 

commissary.  If you didn't get it from the jail issued to 
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you and you can't purchase it -- or you didn't purchase it 

from the commissary, then it's contraband.  

In his case, Mr. Penley is on video being seen as the 

go-between between Mr. Grimes's client, who is the father of 

one of the inmates in the jail.  And Mr. Grimes's client is 

on video pushing a package up underneath the gate where Mr. 

Penley gets the package and then he disappears inside the 

jail with the package.  

Ultimately, they do locate contraband in Mr. Rivera, 

Jr.'s cell, but they did not intercept the contraband while 

it was in Mr. Penley's possession.  But we know from other 

evidence, including Mr. Rivera's confession that what he was 

dropping off were vapes.  That was what he was dropping off.  

And they were vapes that were intended to go to his son.  

We are not alleging that there was illegal drugs or 

there was a weapon involved because, frankly, we did not 

catch Mr. Penley in possession of the contraband despite the 

fact that he is on video picking the contraband items up and 

carrying those items into the jail.  

Your Honor, in addition, as far as the issue with Mr. 

Johnson's objection to the procedure, if the Court believes 

-- and I don't know that it really makes a difference.  

That's one of the reasons why I've been frustrated by this.  

If the Court believes that the cases should be tried in 

magistrate's court -- and I think everybody agrees that the 
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cases should be tried in magistrate's court -- there are 

multiple ways that that can be done.  

The cases can be remanded to the magistrate's court to 

be tried there.  The cases could be transferred to the 

magistrate's court, just administratively, here, go try this 

in the magistrate's court.  That's what we intended to do 

and that's what we attempted to do.  By we, I mean the 

State.  Or alternatively, the Court can dismiss all of these 

cases in general sessions and we can just go get new 

warrants for them for all of these things in magistrate's 

court and process it as though it's a magistrate's court 

case from the beginning.  

There isn't any real confusion over what the statute 

directs.  The statute says very clearly that it has to be 

tried in the magistrate's court.  So whichever one of those 

three options, we believe that the option that we've already 

done is sufficient, but if the Court believes that the cases 

should just start and finish, beginning and end in 

magistrate's court, then, certainly, we can do that as well.  

Your Honor, the second ask of Mr. Johnson is that 

somehow when these cases get tried at the magistrate court, 

they're suddenly only 30-day -- only misdemeanors that carry 

up to 30 days.  That's just not what the plain language of 

the statute says.  And I've made that argument at length, 

I'm not going to get back into it any more than to say that 
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the limitation that says a magistrate's jurisdiction is 30 

days in criminal cases is specifically accepted by the plain 

language of the statute.  The very first thing the statute 

says, it says, Notwithstanding these limitations on the 

magistrate's criminal jurisdiction, these cases all get 

tried in magistrate's court.  

So we take the position that because there is no reason 

-- there's nothing that says that these cases are 30-day 

misdemeanors.  The only statute that applies or that 

mentions the penalty provision is the contraband statute 

itself and it is very clear.  It's a felony one year to ten 

years.  And then the legislature in their wisdom gave the 

authority to try those cases exclusively to the magistrate's 

court.  That's what we're trying to get done, Your Honor, 

and that's where we're at, so that would be the extent of 

the State's argument.

THE COURT:  Thank you, Mr. Miller.  

Mr. Johnson, any response to that, sir?

MR. JOHNSON:  Just that I think it's straining the 

interpretation of the statute.  The solicitor mentions the 

statute, but then he doesn't mention the fact that the 

statute fails to outline the penalty.  So the statute says 

this is to be moved to the magistrate court in these 

circumstances, but there's a legislative history of 

penalties being outlined as avoiding some absurd result.  
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We, also, have a ten-year felony in magistrate court when 

the intention was a magistrate court option for these cases 

and the history of the legislative intent there would be to 

create lower penalties as outlined for magistrate court.  

Obviously, enforces the Court to do a lot of interpreting.  

I think the interpreting of all that, the judgment should 

remain on that language about how to interpret a statute and 

where to place the weight and the favor when you're trying 

to interpret the statute that has that vague that vague 

language in there.  I think that should fall in favor of the 

Defense.  

Other than that, Your Honor, I would point out the 

solicitor stated that the case involving Mr. Penley was vape 

pens, but on the indictment it fails to say that.  It simply 

says contraband.  So, of course, the State had the option of 

alleging that in their indictment and failed to do so.  

That's all I have, Your Honor.  

THE COURT:  All right.  Thank you very much, gentlemen.  

I am going to get all parties involved, all attorneys 

involved a ruling on this.  It's not going to be by the end 

of day, but I will get you a ruling as quickly as possible.  

Very soon. 

MR. JOHNSON:  Thank you.

MR. MILLER:  Thank you, Your Honor.    
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