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Good morning: Please find four documents attached to this email: (1) a notice of appeal in
the case of Gorman v. Monarch, 2021-cp-23-03414; (2) an order of February 26, 2025
(Attachment A); (3) an order of April 28, 2023 (Attachment B); and (4) a proof of service for
the same. Opposing counsel of record are copied on this email. The filing fee is being sent
separately to the Clerk’s Office by U.S. Mail. Thank you.

Steve Buckingham
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Perry H. Gravely, Circuit Court Judge

Case No. 2021-CP-23-03414

Richard A.Gorman . ......... ... i i Respondent,

John C. Monarch . ... .. Appellant.

NOTICE OF APPEAL

John C. Monarch hereby appeals the following Orders of the Honorable Perry H.

Gravely: (1) an Order dated February 26, 2025, which is attached hereto as Attachment

A; and (2) an Order dated April 28, 2023, which is attached hereto as Attachment B.
Appellant received written notice of the entry of each Order on the date stamped on each
respective Order’s margins.

Separately, and by U.S. Mail, Appellant has submitted the filing fee to the Clerk of

the Court of Appeals.
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Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham, LLC
16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Appellant

Filed this _27th Day of February, 2025.
Greenville, South Carolina

Other Counsel of Record:

Andrew S. Radeker (S.C. Bar No. 0073743)
Radeker Law, P.A.

Post Office Box 6903

Columbia, South Carolina 29260

(0) 803.500.0891

(e) drew@radekerlaw.com

David L. Moore Jr. (S.C. Bar No. 0001509)
Turner Padget Graham & Laney, P.A.

Post Office Box 1509

Greenville, South Carolina 29602

(0) 864.552.4625

(e) dmoore@turnerpadget.com

Attorneys for Respondent
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ATTACHMENT B

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )

Richard A. Gorman,
Plaintiff, ORDER FOR SANCTIONS
_VS_
C.A. No. 2021CP2303414
John C. Monarch,

Defendant.

N N N N N N N N N N

This matter comes before the Court upon various Motions filed by the parties which were
heard on March 23, 2023. Andrew Radeker and David Moore appeared on behalf of the Plaintiff
and Steven Buckingham appeared on behalf of Defendant.

The original Complaint seeking damages for defamation and civil conspiracy was filed
on August 8, 2014 and subsequently dismissed under Rule 40j. The Complaint was restored
under the current civil action number on July 15, 2021. By Order issued October 18, 2022,
Judge Letitia Verdin designated this case as complex and assigned it to Judge Gravely. The
complexity of the case seems to lie with the tortured procedural and discovery history of this
litigation. The duration of the case rivals Jarndyce v. Jarndyce of Bleak House fame (C.
Dickens, 1852).

There were several Motions considered by the Court on March 23, 2023.

Defendant had filed a Motion to Schedule a Trial and the trial has been set for the week
of October 31, 2023.

Defendant also filed a Motion to Strike the affidavit of Illya Shpetrik presented by the
Plaintiff. In support of this motion, Defendant argued that this affidavit was acquired in

connection with a settlement of a case between Shpetrik and the Plaintiff and therefore violates
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ATTACHMENT B

the Rule of Professional Conduct and S.C. Rules of Civil Procedure. Although there may be
issues as to the validity and veracity of the affidavit and the consideration which should be given
by the Court, the Court does not find that the Defendant has established a sufficient basis to
strike the affidavit and Defendant’s Motion is respectfully denied.

The primary Motion before the Court is Plaintiff’s Motion for Sanctions for Defendant’s
repeated refusal to comply with discovery and Orders to Compel. The history of the discovery
dispute in this case is as follows:

-In 2014 (in the action before it had been restored under a new number), Plaintiff served
Defendant with discovery requests seeking access to certain electronic date which is the primary
issue of this Motion.

-A Motion to Compel discovery was filed in 2018, but the hearing was cancelled because
counsel understood that an agreement had been reached between the parties as to the discovery
to be provided.

-As of June, 2020, the discovery issues had not been resolved and Plaintiff filed another
Motion to Compel. This Motion to Compel was resolved by a Consent Order issued August 21,
2020 in which defendant agreed to provide for examination the electronic devices in issue.

-As of August, 2021, Defendant had failed to comply with discovery requests and the
previous Consent Order of August 21, 2020 and Plaintiff filed another Motion to Compel on
August 17, 2021, along with a Motion for Sanctions for Destruction of Evidence. Aftera
hearing on Plaintiff’s Motion, Judge Alex Kinlaw, Jr. issued an Order on March 28, 2022
ordering the production of the electronic devices in issue but continued the Plaintiff’s Motion for

Sanctions.

YTYE0EZdDTZ0Z#ASYD - SYAT1d NOWWOD - ITTANTIILO - INd 95:2T 82 JdV €202 - 3714 ATIVOINOH1LD3 13
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-On April 7, 2022, Defendant moved for a reconsideration of the March 28, 2022 Order
after which Judge Kinlaw reissued his previous Order on April 27, 2022.

- On May 18, 2022, Defendant appealed both Orders of Judge Kinlaw and on May 24,
2022, the Court of Appeals summarily dismissed the Appeal “because the underlying order is not
immediately appealable.” The Defendant filed a Motion to Reconsider this dismissal, but the
rehearing was denied by Order of the Court of Appeals filed November 15, 2022.

-Following the denial of the Defendant’s Petition for Rehearing, Judge Kinlaw heard the
Motion to Reconsider his Order on December 2, 2022 and issued an Order on January 12, 2023
denying the Defendant’s Motion.

So now the Court is presented with the sole issue of what sanctions to impose on
Defendant for failure to comply with the various Court Orders relating to Discovery.

In addressing this issue, the Court must first determine the nature of Defendant’s non-
compliance with the previous Order. In the Consent Order of August 21, 2020, paragraph 1) d,
the Defendant specifically agreed to the following:

With regard to requests to produce seeking the production of electronic devices,

Defendant Monarch may initially comply with the requests by providing a list of

such devices. The parties are ordered to cooperate concerning the expeditious

provision of such devices from the list as the Plaintiff may select for examination

by the Plaintiff or such persons as he may choose.

Clearly, Defendant agreed to provide electronic devices chosen by Plaintiff and had this
agreement incorporated into a Consent Order which was filed with the Court. And as before,
there was no meaningful compliance by Defendant and Plaintiff was required, once again, to file
a Motion to Compel. That Motion resulted in the March 28, 2022 Order from Judge Kinlaw

which sets forth very specific requirements for production of the electronic devices and

safeguards to protect the Defendant’s information. Instead of complying, Defendant proceeded

YTYE0EZdDTZ0Z#ASYD - SYAT1d NOWWOD - ITTANTIILO - INd 95:2T 82 JdV €202 - 3714 ATIVOINOH1LD3 13
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with a futile attempt of an appeal of an interlocutory order and Motion for Reconsideration.
Now, that Defendant has run out of options, he continues to refuse to provide discovery as
Ordered by the Court.

In response to the Plaintiff’s Motion for Sanctions, Defendant argues that producing the
information requested by the Plaintiff will allow the Plaintiff to have significant personal and
confidential information which can be disseminated to the world via social media and other
formats. Judge Kinlaw’s Order sets forth some very specific safeguards to protect the
Defendant’s information. So, it all boils down to this: Defendant has agreed and been required
by 2 separate orders to provide certain electronic devices and has refused to do so. The Court
must now fashion a remedy that is appropriate for Defendant’s noncompliance and sufficient to
protect the sanctity of Court’s authority.

In his Motion for Sanctions filed February 10, 2023, Plaintiff argues that Defendant’s
actions and noncompliance is so egregious that the Court should strike the Defendant’s Answer
and Counterclaim and declare the Defendant in default. As cited by the Plaintiff, such a sanction
which “results in a default or dismissal is a severe punishment that should be imposed only if
there is some showing of bad faith, willful disobedience, or gross indifference to the rights of the
adverse party.” Rickerson v. Karl, 412 S.C. 215, 770 S.E.2d 767, 770 (Ct. App. 2015). In light
of the Defendant’s actions, the Court finds that his non-compliance is in bad faith, willfully
disobedient or at a minimum a gross indifference to the Plaintiff’s rights. Pursuant to Rule 37,
SCRCP, the Court is empowered

to impose a wide variety of sanctions. However, the sanction imposed should be

reasonable, and the Court should not go beyond the necessities of the situation to

foreclose a decision on the merits of a case. Societe Internationale Pour

Participations Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197, 78 S.Ct.

1087, 2 L.Ed.2d 1255 (1958). The sanction should be aimed at the specific
misconduct of the party sanctioned. In other words, the sanction should be a rifle-
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shot, not a shotgun blast. Balloon Plantation, Inc. v. Head Balloons, Inc., 303 S.C.

152, 154, 399 S.E.2d 439, 440 (Ct. App. 1990).

Upon consideration of these matters, the Court seeks to impose a sanction which is a “rifle-shot”
which would compel compliance by Defendant, impose appropriate sanctions for non-
compliance but provide protection of personal and confidential information.

After review of the record, the Court finds that the Defendant is in willful violation of 2
court Orders: the consent order of August 21, 2020 and the subsequent order of Judge Kinlaw
issued on March 28, 2022. Thus, the Court finds Defendant in Civil Contempt of these Orders
and imposes the following sanctions:

1) the Defendant shall fully comply with the March 28, 2022 Order of Judge Kinlaw
within 45 days of this Order or shall be fined $7500 and his Answer and Counterclaim shall be
stricken and Defendant shall be deemed in default; and

2) the Court hereby awards attorneys fees and costs to Plaintiff for all actions in
connection with the Motion to Compel, responding to the Appeal and the hearings for these
Motions. Plaintiff’s Counsel shall provide an affidavit for costs and attorneys fees within 10
days of receipt of this Order and Defendant’s counsel shall, within 5 days of receipt of the
affidavit, submit any objections to Plaintiff’s request for attorneys fees and costs. Upon receipt
and review of these submission, the Court shall issue a separate Order awarding to the Plaintiff
attorneys fees and costs.

To provide additional safeguards to the Defendant from the dissemination of his personal
and confidential information, in addition to the safeguards set forth in Judge Kinlaw’s Order, the
Court orders as follows:

1) All of the provision of Judge Kinlaw’s Order shall be strictly complied with; and
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2) Any dissemination or use of the information by Plaintiff shall result in the imposition
of severe sanctions. Prior to the use of any information or dissemination in any fashion,
including in court proceedings and filings with the Court, the Plaintiff must provide notice to
Defendant and obtain written consent or Order of the Court prior to the dissemination of any
information protected by this Order.

It is so Ordered.

Judge Gravely’s e-signature to follow
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Greenville Common Pleas

Case Caption: Richard A Gorman vs. John C Monarch , defendant, et al
Case Number: 2021CP2303414

Type: Order/Sanctions

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2023-04-28 12:42:10 page 7 of 7
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ATTACHMENT A

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

Richard A. Gorman,
Plaintiff, ORDER FOR SANCTIONS

AND STRIKING DEFENDANT’S PLEADINGS

-VS- C.A. No. 2021CP2303414

John C. Monarch,

Defendant.

N N N N N N N N N N N N N N N

The Court has been presented with Plaintiff’s Motion for Sanctions which was heard on
January 24, 2025. This is one of many Motions where Plaintiff has sought sanctions against the
Defendant for discovery abuse and violations of various Court orders. The initial Complaint was
filed in 2014 with the most recent version set forth in the Second Amended Complaint filed on
August 28, 2018. The Plaintiff alleges that Defendant, using the name of “Rick Rollinski” sent
an email in 2013 asking for $500,000 in bitcoins to avoid the publication of extremely
derogatory statements about the Plaintiff being a convicted child molester. When the demands
were not met by the Plaintiff, the statements were widely published. Due to various conflicts and
the relationship between the parties, Plaintiff immediately suspected Defendant and after the
publication, Plaintiff’s lawyers sent a letter dated December 20, 2013 demanding Defendant to
cease and desist any further publication of the information and requesting that he preserve all
relevant data and devices. Plaintiff filed suit against the Defendant and various other entities. The
causes of actions which have survived the duration of this action are defamation and intentional
infliction of emotional distress. The Plaintiff has spent over ten years trying to gain access to

Defendant’s various devices to prove that he was the one who initiated these postings and emails.

1
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ATTACHMENT A

The Plaintiff’s Motion for Sanctions currently before the Court presents the same issues
which the Court has struggled with for many years and many Orders: to determine whether
Defendant has willfully withheld material information in discovery and violated various court
orders. The issue becomes somewhat pressing with the rapidly approaching trial date of March
24, 2025. This trial was set after a long history of delays, including a dismissal under Rule 40(j)
and several continuances of “date certain” trials. In other words, the issues raised by Plaintiff’s
motion are more than ripe for a final determination.

The plaintiff has charged defendant with extreme discovery abuse and violation of
numerous court orders and the Court must determine whether the Defendant is guilty of these
charges and if so, what sanction to impose. The Court finds that the Defendant has willfully
violated the prior Orders of this Court and an appropriate sanction is warranted.

The gravamen of Plaintiff’s Motion for Sanctions is that Plaintiff has asserted serious
claims against the Defendant resulting in substantial damages, but Defendant’s conduct and
refusal to abide by standard discovery practices and Orders of this Court, has made it impossible
to conduct meaningful discovery and be in a position prove his case. In order for the Plaintiff to
succeed in his claims, he must prove that the Defendant was the one who sent the emails and
made the postings, which was presumably done under a fictitious name. Plaintiff has spent more
than ten years trying to establish his case, but has been diverted at every turn by Defendant’s
failure to provide data or meaningful access to his devices. From the beginning, the Plaintiff has
sought access to all computers which the Defendant was using at the relevant times to this
lawsuit, but Defendant has fought him at every turn and blocked the Plaintiff’s discovery efforts
with legal wranglings, subterfuge, deceit and destruction of evidence. The issues before the

ultimate trier of fact are pretty basic—did Defendant publish the statements or not and whether
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they constitute defamation and/or a basis for intentional infliction of emotional distress. With
access to all of his devices, this question should have been easily answered and would either
exonerate the Defendant or confirm that he was the culprit.

First, it is important to review the very tortured procedural history and how Defendant
has responded to prior Court rulings:

-December 20, 2013, Plaintiff’s attorneys sent a letter to Defendant demanding
that he cease and desist from further publication of any statements and to preserve relevant
information, data and devices.

-In 2014, Plaintiff served Defendant with extensive discovery regarding
Defendant’s activities and information regarding various information contained on his computers
and devices.

-After many requests and objections submitted by Defendant, the Plaintiff filed a
Motion to Compel discovery in 2018, but the hearing was cancelled because Plaintiff understood
that an agreement had been reached for responding to the discovery requests.

-As of June, 2020, Defendant had failed to provide appropriate discovery
responses as agreed and Plaintiff renewed his Motion to Compel. Likewise, Defendant filed a
Motion to Compel and all issues were purportedly resolved with a “Consent Order Resolving
Motions to Compel” issued by The Hon. Alex Kinlaw on August 21, 2020 in which Defendant
agreed to provide a list of all referenced electronic devices within 14 days and “cooperate
concerning the expeditions provision of such devices from the list as the Plaintiff may select for
examination.”

-On December 9, 2020, Plaintiff filed a Motion for Sanctions for Destruction of

Evidence relating to Defendant’s purported destruction of data and disposal of certain devices.
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-As of August17, 2021, Plaintiff had not received the relevant data or devices and
filed a Motion to Compel Production of Electronic Devices for Examination which Judge Kinlaw
granted by Form 4 issued on September 15, 2021 with a formal Order to follow. Judge Kinlaw
also issued a Form 4 continuing the Plaintiff’s Motion for Sanction. Judge Kinlaw issued his
“Order Granting Motion to Compel Production of Electronic Devices” on March 28, 2022
requiring Defendant to submit his devices to an independent expert so a determination could be
made as to what data had been destroyed or removed. The issue of sanctions was held in
abeyance at that time.

-On April 7, 2022, Defendant filed a Rule 59(e) Motion to Reconsider the March
28, 2022 Order and Judge Kinlaw reissued his previous Order on April 27, 2022.

- On May 18, 2022, Defendant filed an appeal of the Discovery Orders issued by
Judge Kinlaw which were clearly interlocutory. On May 24, 2022, the South Carolina Court of
Appeals issued an Order dismissing the appeal because the underlying discovery orders were
“not immediately appealable.” The Defendant then filed a Petition for Rehearing which was
denied by order of November 15, 2022 and the case was remanded back to Circuit Court.

-Following the denial of Defendant’s Petition for Rehearing, Judge Kinlaw heard
the Motion to Reconsider his Order on December 2, 2022 and issued an Order on January 12,
2023 denying the Defendant’s Motion and confirming his previous Order.

-The case was designated as Complex by Order of Judge Letitia Verdin on
October 18, 2022 assigning the case to the undersigned Judge.

-On February 10, 2023, Plaintiff file a Motion for Sanctions asserting that
Defendant had failed to abide by any court orders and provide discovery. After a hearing on

March 23, 2023, the Court issued its Order on April 28, 2023 finding the Defendant had not
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complied with previous Orders of the Court and that his non-compliance was “in bad faith,
willfully disobedient or at a minimum a gross indifference to the Plaintiff’s rights” and held the
Defendant in Civil Contempt and ordered that:
the Defendant shall fully comply with the March 28, 2022 Order of Judge Kinlaw within
45 days of this Order or shall be fined $7,500 and his Answer and Counterclaim shall be
stricken and Defendant shall be deemed in default.
Although the defendant was found in contempt as a result of his willful violation of the previous
Orders, the Court gave the Defendant one last chance to rectify his prior conduct—a lifeline
which Defendant had not shown that he deserved.

-On August 24, 2023, the Plaintiff filed a “Motion to Enforce Order” asserting
that Defendant had submitted an altered laptop to the independent expert and that Defendant had
failed to turn over all of his devices. The Motion was supported by affidavits from various
forensic experts who had analyzed the data from the computer which was produced. On January
18, 2024, the Court issued an Order finding that the Defendant’s conduct had raised “some
serious concerns over the validity of the laptop in question,” but no violation had been
established. Once again, the determination of Defendant’s conduct was “kicked down the road.”

- Finally, on May 29, 2024, the Plaintiff filed yet another “Motion for Sanctions
and to Enforce Order” asserting that Defendant had failed to retain evidence, communicated with
a material witness just prior to his deposition in a format which automatically destroyed evidence
of such communication, and failure to provide all relevant devices. Because of various delays
and the parties attempts to resolve some discovery issues, this Motion was not heard until
January 24, 2025.

So, in summary: Plaintiff has taken Herculean steps to obtain the material information

from Defendant; Defendant entered a consent order agreeing to provide it, but then spent the next
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two and a half years conducting various legal maneuverings to block the production of the
information. Plaintiff continued his efforts and finally got information from the requested
devices, but it appeared to be altered and the Court issued an Order finding Defendant in
Contempt.

And that brings us to the current Motion which was heard on January 24, 2025, two
months before the trial has been set on March 24, 2025. As a result of the various orders and
stipulation of counsel and delay of many years, the Defendant has provided access to one
computer which has been analyzed by three separate experts.

Plaintiff has provided affidavits from two experts to support the claim of willful violation
of the Order: Christopher Watkins, the expert retained by the Plaintiff and Steven Abrams, the
neutral expert appointed to examine the Defendant’s computer and retrieve information from it.
In response, the Defendant submitted the affidavit of its retained expert, lan Finch.

Steven Abrams has submitted two affidavits to the Court. He was initially retained jointly
by both parties for the extraction of data for a computer that was referenced. Mr. Abram’s initial
affidavit of August 24, 2023 essentially outlined the process and method used in extracting the
information. In his supplemental affidavit filed November 7, 2023, Mr. Abrams stated that “my
initial feeling is that the internet history and much of the content of the hard drive must have
been erased in late 2016 near the point at which the history record resumes on the hard drive.”
(Paragraph #4)

The affidavit of Christopher Watkins as Plaintiff’s expert, was filed on May 29, 2024 and
outlines his process in analyzing the data and computers. His affidavit concludes the following:

18. “....the pattern of behavior suggests that the user has a history of deleting Bash
session history or at the very least, that the user is familiar with how to delete the Bash history.”
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23. Mr. Watkins concurs with the conclusion of Abrams that “considering the time stamp
metadata associated with the activities...that a portion of user data has evidently been purged
from the computer.”

23b. “What is plain, though, is that this hard drive has been tampered with. All
indications are that this tampering was done through activities that would have had to be
undertaken purposefully...it is my opinion that the computer user selectively purged certain
types of data from the system, such as internet browsing history data”

25. Bash history analysis “suggest that the computer user intended to hide activity.”

27. “Based on my examination...it is my conclusion that it is more likely than not:

a. Some person went to extensive lengths to move data to and from this laptop
computer, including deleting significant amounts of data from the computer’s data storage drive”

b. That person was most likely John Monarch, who was the person who naturally
had the most access and perhaps the only access to the laptop and who has the computer science
background to understand these activities.;

c. Other things, unusual things, were done to this computer, consistent with them
being done purposefully in the hope that they would create false or confusing impressions for
someone examining the laptop...”

In response, Defendant submitted the affidavit of lan Finch, along with a very comprehensive
report refuting some of the findings set forth in Mr. Watkins affidavit and suggesting that some
of Mr. Watkins conclusions could have been incorrect based on the analysis and extractions by
the neutral expert, Mr. Abrams. Mr. Watkins submitted an affidavit filed January 22, 2025 in
response to Mr. Finch’s affidavit confirming the opinion set forth in his May 29, 2024 affidavit.

Overall, the Court finds the two affidavits submitted by Mr. Watkins, and the affidavit of
Mr. Abrams convincing, especially since both opine that the computer had been tampered with.
In addition, Mr. Watkins’ affidavit concludes that the computer in question had more than
18,543 events, between October 20, 2015 and January 3, 2018, when it was used to remotely
access another computer or network device which “limits [his] ability to determine what the
computer user was doing on the remotely accessed devices.” (Watkins Affidavit, 5/29/24,

Paragraph 19c.) Mr. Finch does not address or refute this finding in his affidavit or report.

Based on the record, the Court cannot determine at what point this data was removed or
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destroyed, but clearly it was after the Defendant was aware that the Plaintiff intended to pursue
him for this matter based on the demand letter sent in December, 2013. Over the past ten plus
years, the Plaintiff has attempted to gain access to the devices to prove his case. Defendant had
within his means the ability to provide the necessary information to clear himself if he was not
the publisher of this information. Even though the defendant argues that the Plaintiff has not
established that he destroyed any data or disposed of any devices since the issuance of the
Court’s Order, the defendant cannot defend the fact that after over ten years, letters, discovery
and Orders to Compel have been issued, he has not produced any of the requested information
regardless of the reason, or any real explanation of why it has not been produced nor the identity
of the devices which he used during the relevant time periods.

Plaintiff has attempted to obtain material evidence from the Defendant since 2014 and
has not received a meaningful response in that period. The purpose of discovery is to mandate
full and fair disclosure to prevent trial from becoming a guessing game or one of ambush. Cel

Products, LLC v. Rozelle, 357 S.C. 125 (2004). That has not been accomplished in this matter.

After much deliberation, the Court finds that the Defendant has willfully destroyed or
removed relevant and material evidence, which most like occurred after discovery had been
presented to him and after he was Ordered by the Court to do so. When the Court considered this
matter in connection with its Order of April 24, 2023, it appeared to be a close call of whether
the Defendant should be sanctioned, but the information provided at this last hearing overcomes
any previous perceived obstacles to sanctions. Even though the timing cannot be determined, the
Court finds that the Defendant’s actions were clearly done with the goal of destroying the
evidence and making sure it was not discoverable. Further, even though some of the conduct

may have occurred prior to the issuance of these Orders or discovery submitted, it was after the
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letter of December 20, 2013 and at no time, has the Defendant admitted and explained the
circumstances for which the evidence was removed and/or destroyed.

Based on the affidavits and reports, the Court finds that Defendant has violated the rules
of discovery and prior Court Orders in the following ways:

1) Not maintaining the integrity of his devices after receiving the letter of December 20,
2013, discovery requests and Court Orders relating to these devices;

2) Not identifying and producing other devices which he used and were subject to the
discovery requests and Court Orders, including the IPhone and the device(s) accessed remotely
as identified in Watkins affidavit.

3) Defendant consented to produce several devices in Judge Kinlaw’s Consent Order of
August 21, 2020 but caused a two-and-a-half-year delay through Motions and Appeals and
finally indicated that he no longer had the iPhone which he had agreed to produce, but that the
data was stored on his computer; and

4) Defendant engaged in further subterfuge by communicating with a material witness
before his deposition through a platform which automatically destroyed the communication just
after it was received, thus eliminating the ability to access this information in discovery,
consistent with his other actions throughout this case.

When review of all matters related to the discovery of the data and devices, it is clear that
Defendant has engaged in a pattern of deception which justice and equity cannot ignore.

The next step is to determine what are the appropriate sanctions for Defendant’s conduct
over the past ten years. The determination of whether to impose sanctions on a party is a very
serious one and one that this Court does not take lightly. But ultimately, this decision is

“entrusted to the discretion of the trial court.” QZO, Inc. v. Moyer, 358 S.C. 246, 255 (2004)
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(citations omitted). One of the sanctions available to the Court for a party’s failure to obey a
discovery order is to “strike the party’s pleading and enter a default judgment”. QZO, at 256.

(citing Griffin Grading & Clearing, Inc. v. Tire Serv. Equip. Mgf Co., 334 S.C. 193 (1999).

Under Rule 37, SCRCP, the Court is given broad latitude on fashioning a sanction for discovery
abuse including “an order striking out pleadings or parts thereof...or rendering a judgment by
default against the disobedient party.” Rule 37(b)(2)(C). “When a court orders a sanction that
results in default or dismissal, ‘the end result is harsh medicine that should not be administered
lightly.”” QZO, at 256 (quoting Griffin at 198). Therefore, the sanction should be “aimed at the
specific misconduct of the party sanctioned and should not be used improvidently to prevent a
decision on the merits.” QZO at 256 (citing Griffin). The Supreme Court continued with the
standard and considerations for the Court:

The sanction imposed should be reasonable, and the court should not go beyond the
necessities of the situation to foreclose a decision on the merits of a case...Finally, when a
sanction “would be tantamount to granting a judgment by default, the moving party must show
bad faith, willful disobedience or gross indifference to its rights to justify the sanction.”

QZO, at 257 (citations omitted)

In this case, the Court must carefully consider the Defendant’s position for failure to comply
with discovery and the various orders. When reviewing the Defendant’s argument and affidavit
submitted by his expert, the Court finds that his reasons for not complying, like in QZO, were a

“great mysterious sequence of coincidences that strain credulity.” Ibid at 257. When there is

conflicting evidence, it is up to the judge to determine the credibility. See Halbersberg v. Berry,

302 S.C. 97 (Ct. App. 1990).
The Court has given the Defendant numerous opportunities to rectify these deficiencies
and provide a good faith explanation for these events, to no avail. All of this clearly shows a

pattern of deceit and destruction of material evidence which the Plaintiff needs to have access to
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before proceeding further with his case. Plaintiff has undergone tremendous efforts to locate and
secure the information necessary to prove his case, only to be met with roadblocks at every step
of the way. The Defendant’s effort have undermined the entire discovery process and ignored
Court Orders. Therefore, the Court affirms its Order of March 28, 2023 in which it found “no
meaningful compliance by Defendant” and that such “non-compliance is in bad faith, willfully
disobedient or a minimum a gross indifference to the Plaintiff’s rights.”

Now, to determine an appropriate sanction in light of Defendant’s conduct. Options for
sanctions include a fine, striking of pleadings or a spoliation charge to the jury. A spoliation
charge to the jury would allow the jury to draw an inference that destroyed evidence would have

been unfavorable to the Defendant. Stokes v. Spartanburg Regional Medical Center, 368 S.C.

515 (2006). A charge for spoliation seems like a mere tap on the hand in view of the Defendant’s
egregious conduct, especially since the failure to provide the information severely hampers the
Plaintiff’s ability to prove his case, thus rendering the spoliation charge not sufficient. The Court
has threatened fines and striking of pleadings, but the Defendant still has not provided the
requested information and complied with its Orders.

The Court issued a very strong caveat in its Order of April 28, 2023 finding a willful
violation and stating that failure to comply within 45 days would result in a fine of $7,500.00 and
striking of Defendant’s Answer and Counterclaim. To do anything less at this point, more than
twenty-one months later and in view of the egregious conduct of the defendant would only
diminish the authority of this Court and its Order.

The Court finds that the defendant is in willful violation of the previous referenced
Orders of the Court and discovery and finds Defendant in contempt of these Orders and Orders

the following:
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Defendant’s Answer and Counterclaim filed in this matter shall be stricken and the
Defendant shall be deemed in default; and

Defendant shall be assessed a fine in the amount of $7,500.00 to be paid within 10 days
from the issuance of this Order.

Based on the Court’s ruling on Plaintiff’s Motion and striking of Defendant’s pleading,
the Defendant’s Motion for Summary Judgment is denied.

IT IS SO ORDERED.

[E-signature of Judge Gravely to follow]
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Greenville Common Pleas

Case Caption: Richard A Gorman vs. John C Monarch , defendant, et al
Case Number: 2021CP2303414

Type: Order/Sanctions

So Ordered

s/ Honorable Perry H. Gravely, #2755
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals
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Court of Common Pleas

Perry H. Gravely, Circuit Court Judge

Case No. 2021-CP-23-03414
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