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ISSUES ON APPEAL

DID THE ADMINISTRATIVE LAW JUDGE ERR IN HIS FINDINGS THAT
APPELLANT IS ONLY ENTITLED 70 ADDITIONAL PAY OWED FOR THE
PREVIOUS TWO (2) PAY PERIODS PRIOR TO NOTIFYING THE DEPARTMENT OF
THE PROBLEM WITH HIS PAY THRouéH THE ARTSM ON JUNE 28,2023,
PURSUANT TO SCDC POLICY ADM~15.13§12.17

STATEMENT OF CASE

This wmattec appeared before the South Cacrolina Administrative
Law Couct pursuaant to an appaal filed oy Bobby
Gibson,JE.(Appallaut); an lmmate incaccerated with the Soutﬁ
.Carolina Depactment of Corréctions (SCDC). Ia his appeal baefore
the Administcative Law Court, he assected that the Departument was
paying him less Ehan the prevailing wage as cequired undec

Toccence v. South Carolina Depactment of Cocrections,433 S.C.

633,861 S.E.2d 36(Ct.App.2021), and South Carolina Code
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'I§24—3—430, and is seeking to be pai& cack pay for work perfocmed
in the prison inaustcies pcogram. The Administrative Law Court
found that Appellant is entitled to the statutdcy_prevailing wage
under section 24-3-430(D) of the South Carolina Code és defined
in Torrence, but that he is only entitled to receive back pay for
the pre&ious two pay peciods'before June 28,2023, in accordance
with SCDC Policy ADM-15.13 section 12.1. The Court cemandeﬁ tne
mattec back down to the Departuwent and yave it a ninety (90) day
d§ddliue to calculate and cgemit to appellaint the additional pay
owed undec the prevalling wage statutg S5.C.Code Ann.y24-3-430(D)
for the two pay periods prlior to Jung 28,2023.

PROCEDURAL HISTORY

On June 28,2023, Appellant filed an Automated Reyuest To Staff
Member (ARTSM) askiang why he did not ceceive prevaliling wayes forg
his work in the program. On June‘29,2023, Appellant filed a Step
1l Grlievance assecting'moce spacifically that the Department was
paylany him less thaan tne prevailing wage as cequired under
Tocrence v. South Cacolina Departwment of Cocrcections,(2021), aad
S.C.Code Ann.§24~3-430. Appellant's Step 1 Griesvance was elevated
Lo the Step 2 level. On October 25,20?3, the Departmeant denied
Appellant's Step 2 Grievance, finding it was untimely pucsuant to
SCDC Policy ADH-15.13 section 12.1 because it was filed moce than
two years aftec Toccence was issued.

On DNovembec 7,2023, Aappellant filed a Notice of Appeal with
the Administcative Law Couct, and the case was assiyned to the
Honocrable Ralph Kiny Andecson,IIlI, 5n Deceibec 1,2023. Appellant

filed his brief on Januacy 9,2024. On Februacy 99,2024, the day
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the Recocd on Appeal was due, the Depacktuent filed a rotlon Lor

Recocd. On reocuacy 13,2024, cine
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Extenslion ©f Time to f£ile
Couct issu<d an Ocders, providing tne Dgpactwsat with & Jocty-—Live
(£5) day <extens3ioun to file thé Recocd. rne Couct also Java
Appellant tane oppoctunlty co file a 5uppiem¢nta; oci=L and then
Ucdeced the Depactweac to Lile its - bclef tnicty days  Lcoa Lhe

date Appellanc filed nis ocglief. On April 3,2024, the Depaccueilt

Lile Tie Record. en Apcll 25,2024, Adpoelilanc Liled a

Of Judye Anderson's Joded,

{i.

Supgpledienical oelef. As of the dac

whicn 1s woce tnaa cniccy (30) days aftec Appellanc filed nls

briel, tha Depactuedat nas not Liled lcs brief.

the statutory wprevalling wage uader sectlion 24-3-430(0) as
deflned iua Toccence, obubt Chat he 1s only eantltled LO rCeCelVe Odalk
pdy L[OCL Cthe pcevious Lwo pgay peclods Defoce June 28,4023, 14
accorqaance with SCLC Policy abM=-15.13 section lZ.1. The watled
was cewanded back Wowil CO Che Depdrtaeill wlin a adlaecy (9U) Jday
Clueline co caloulate aud cewlt to appellanc toe aadicional pay
LOC Lhe ©wO pay peclods yfléf to June= 26,2023. Thnls appeal
LOLLOwWS -

KbLbVaky FaClo

in his Ordec, tne Adwialstrative Law Judge sScated wial,
"Reyarding Che issde that is befofe the couct, Appellanlt cegyussts

£0 De pald the prevalling waye under section 24-3-430(L) foc nis

N
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WOCLK 1n Che pcoycauw Lo approxlmately July 2016 to Macon

Thace 13 no dlspute h
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and Septowber 2019 co June 20

Sppellaat 1s <eatitled to cthe statutocy prevailling waye undec
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section 24—3;430(D) of Ehe South Carolina Code, as it was definéd
in Torgence, for any work ia the-progcam goinyg Lforwacd. Rathnec,
the question is whether Appellaﬁ; can claim ceiﬁbucsement fof any
difference between what he was paid and the prevailing wage for
the enti&e time he worked in the‘p:ogram oc¢ whether some of his
claim' is barced under SCDC policies"..."The Department denied
Appellant's gcievance as untimely pufsuénc to SCDC Policy

ADM-15.13. Specifically, the Depaccment found Appéllant failed to

(L

file his prevailing waye claiw within fifteen days OL thes date
Torcrence was decided. I conclude the Department has lupropecly
detecmined timeliness fcom the date Tocrence was issued instead
of using the date of the paycoll ercor as directed in SCDC policy
ADM-15.13 section '12.1."..."Altﬂough the Departwent erred 1in
finding Appellant's entice claim waé untimely, Appellant 1is
nevertheless not entitled to back pay foc the entire tiwme he
worked .in the pcogcam under SCDC Policy ADM-15.13. This policy
only allows an -inmate to c¢laim -"additional pay owad £or the
previous Etwo (2) pay ggfiods“; SCDC Policy ADM~15.13 section
12.1. Appellant filed his ARTSM on June 28,2023. Thecefore, he is
entitled to receive back pay to bring his pay cate up to the
vecevalling wayge under section 24-3-430(D) for the previous two

pay periods pefore June 28,2023."see ORDER OF REMAND, DATED JUNE

13,2024.

LISCUSSION

Appellant  contends that the Adwinistcative Law Judye's

o thne

et}

findings that Apellanat is only eantilcled to back pay

pQravious two pay peciods pefore June 28,2023, in accocdance wlin
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SCDC Policy ADM-15.13 section - 12.1, 1s p:oceduraiiy improper, as
it conflicts with superseding SCDC Policy GA-0l.l12 section 13.2.

On Sepﬁembe: 1,2023, the South Carolina Department ©OL
Corrcections Respoasible Authority (Genacal Counse<l), issusd aa
updated Inmate Grievance Policy - GA—Ol.iZ; tnhat
supersedes:GA-01.12-May 12,2014;GA-0l.12(Chaagye 2,dated Mafch
15,2013); (Change l,dated  August 2,2012); (October
‘1,2010);((September 1,2009);(July 1,2008);(January 1,2006).

In that updated Grievance Policy GA-01.12 section 13.2, ;nc
Departinent installed new laanguage that govecns prison industcies
pay. Thece, the department added the followinyg languagye: "Unless
a separate SCDC policy requices filing a yclevance within a
shocter period of time, any aand all gcievances that involve a
continuous watter (Prison industries pay) wmust be filed within
two (2) years of when the issue acose, or the griesvant should
hNave known about it. If the issue is older than two (2) years oﬁt
has con;inued to be an 1ssue chat is ycievable, only the two (2)
year portion immediately prior Lo f£iling OF the yrievance will bpe
considered. This section does notbt apply to ycievances pectalillay
to PREA(Prison Rape Blimination Act) oc¢ cciminal Matcecs.”

lhnat updated language lays out dew feyulcewernts oOn tne Cluae
Eraile f£oc Lllling yclevances (2 Yeacs) on pEL300 industcles pay,
and f£oc tne tlwe Lframe foc the peciod of pback pay (2 ¥ears) ctnat
cain be cemitted. This updated languaye conflicts witn SCDC Policy
ADp-15.13 section l2.1's wandate that cegulcres that pcobleas witn
Pr1s50in indusccolies pay be repocted witnia 15 dajs, and tnaﬁ tne

inwate can only cecelve pack pay forc two pay peclods prioc €O
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f£iling his cowmplaint.

VEven thouyh the updated ygrievaace poiicy doesn'ﬁ speclfically
list Policy ADM-15.13 section 12.1 as being superseded as fa:‘as
prison industries pay goes, it.can reasonanle be intergreted to
do s0. Tnat then cceates a éontroversy and ambiguity. If viewed
by a an intelligent objective person, it 1s reasonab&g Lo believe
thét they could come to more than one conclusion.Paul v.
Wingard, 2022 WL1057175. .

Wnat's woce, 1s that 1f poth policies ace allowed to joiatly
staad 1n yovernanace oL yci$on industcies pay, Gthey would oe
proceducally .acbitracy and Capriclous as 'they would allow the
Depactment and oc¢ the reviewing coucts, to pick and cﬁoose wiich
policy st@ndafd they‘ w1sh to apply 59 any particular

S situation.see Wilsoa - v. South  Cacoliaa Depactingant of

Coccections, 2018 WL6071103.

Bgcause botn policies é:é ambiguous;acﬁitzafy and capricious,
the latcer poliéy (GA-0l.I2 sectioa 13.2) must_pcevaii.sée Lony
v. Adaus,280 SaC: 401,312 S.E.2d 262(1984). Based oia that point,
at the vecry least, Appellant is entitied’to CWO (2) yeacs of back
pay 1a accocdance with GA-01.12 séctionl3-2.f But because both
pOlicies only secve as a @means to pgravent cecovecy Lcom a

criwinal act of ctheflb,Coamoawealth v. Goodco Mechanical, INC.,291

A3d 378(PA Super 2023), neither policy should prcevail:see SCDC

Policy GA-01.12%13.2 and 15. Appellant snould pe eligiole to
ceceive all back pay Ffor the entirety of his employwent 1n pCison
iudustries,thét was wilithheld.

CONCLUS1ON
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Yhe Adwminiscralbive Law Couct's Ucder snoudld be rceversed 4ad

the Depactment should be Ocdered to pay Appellant all back pay.

Thiszg;day of February 2025,. //
: W / Joﬂ/
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CERTIFICATE OF SERVICE

I,Bobby Gibson,Jr.(Appellant), do hereby cectify that I did

secve the "INITIAL BRIEF OF APPELLANT" and the "DESIGNATION.OF

MATTER" on the Respondent, by depositing one copy of the samein

the U.S. mail, postage prepaid, and addressed as follows:

OFFICE OF GENERAL COUNSETL
POST OFFICE BOX 21787
COLUMBIA,S.C. 29221-1787

Thise24day of February 2025,

570 <&
POST OFFICE BOX 5807
UNA,S.C. 29378

RECEIVE
FEB 28 2025
SC Court of Appeals



TO:CLERK Or COURT
FROM:BOBBY GIBSON,JR.
171440

Dear Clerk, February 24,2025

Please find <nclosed ona nEgRAT BRIEF OF APPELLANT" and
Fans

"DESIGNATION OF MATTER", to be f£ilsed with youc office.

RECEIVE:
FEB 28 2025
SC Court of Appea!
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