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REPLY TO RESPONDENT’S QUESTIONS PRESENTED

Ford Motor restates the question presented by this éppeal to divert the Court’s
atténtion from.scope of appellate review on an appeal from a jury verdict. On an appeal
from a jury verdict, the éppellate court’s duty is to apply the law to the facts in this case
as found by the jury. In an action at law, on appeal of case tried by_ a jury, the
jurisdiction Qf the Court extends merely to correction of errors of law, and a factual
finding of the jury will not be disturbed unless a reView of the record discloses that there -

is no evidence that reésonably supports the jury's findings. Townes Associates, Ltd. v.

City of Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976); Reiland v. Southland

Equipment Service, 330 S.C. 617, 500 S.E.2d 145 (Ct. App. 1998) Appellate courts do

not assiQ_n weight to evidence; this too is the exclusive prsvince of the jury.

Here, the Court of Appeals reversed the jury's verdict because it found nob
evidence of Ford’s conduct at.the time of manufacture to support a verdict. The Court
bf Appeals determined that there is no evidence in this recofd proving Ford’s “conduct”
in 1995, * It did not find the plaintiff's expert unquailed-as‘an expert witness; rather, it
found plaintiﬁ"s_ expert unqualified to give evidence of Ford’s cdnduct in 1995, but' erred.
in assigning weight to the eQidence fhereby invading the sxclusive province of the jury.
Further, the Court of Appeals o_ver_looks testimony of Ford's expert regarding Fords’
conduct in addressing any dangerous defect discovered in-one Qf its véhiclss. Evidence
includes expert opinion,.and rather than address the issue in this appeal: . I_s there any
evidence in this record to support the jury’s finding of negligence, Ford shifts the inquiry

from the proper sphére of examining the record to a semantic attack.on Petitioner's
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choice of words in framing the issue on certiorari. Thus, Ford demonstrates its lack of
confidence in the facts of this case.
The issue in this appeal is simple; to wit, whether there is or is not any evidence

in the record to support the trial judge submitting the issue of negligence to the jury.

REPLY TO RESPONDENT’S STATEMENT OF THE CASE

Ford incorrectly summarizes the case. Footnote 3 in Ford’s brief at pages 23 is
one of two salient examples of Ford’s duplicity. Footnote 3 demands a detailed
-examina'tion because it lifts the curtain away from Férd’s deceptiveness. Foofnote 3
says: “

3. Ford defended at trial based on the complete lack of evidence of negligence

by Ford regarding the switch in 1995. Ford also defended at trial based upon the

destruction of the particular truck and switch1 at issue.

(Respondent’s brief at pages 2-3)
As the Court of Appeals noted in the Opinion under review, Ford concedes the fact that
its switch is deféctive. The defective nature of the switch is.ke.y to proving --Ford’s_ .
negligent conduct in its design. At trial, ﬁo one denied thé switcﬁ performs fhe functio.n"'
it wés designed by Ford to do, that is, to deactivate the vehicle’s cruise control when the
driver depresses the brakes. Rather, the evident defect in the switch désignr' is its
tendency to overheat and cause a fire. The Court of Appeals opinion accurately”

describes the defective design when it fouhd_, “The allegedly defective quality of the

switch is that it allows brake fluid, which is flammable, to remain in dangerous proximity

1 Ford misleads this Court. It is true that Ford defended at trial based upon the destruction of the particular truck,
“but it is not fair to say that Ford defended based.on the destruction of the switch when-the testimony was that the
truck burned an extended period of time and consumed the switch in the fire. It is an interesting defense to assert
that the plaintiff cannot prove his.case because the defendant’s negligence destroyed the evidence! '
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‘to the energvivzed eleetrical circuit, seearated only by. a thiﬁ membrane.” The
“dan.gerous"Adefect dee_c':ri.bed by the -Court of Appea'ls dees'not involve failure of the |
-switch to perferm its function but rather its design that Iocated constant electrieal energy
‘in dangerous p-roximity” with a flammable substance. lronically, the Court's own
description of the defect suﬁiciehtly describes Ford’s’ negligent conduct in deeigning'the
switch. The Court errs in character_izing the switch as merely “allegedly” defective after
finding, in fact, that Ford concedes the sw'itch was defective. Even though Ford admits
the switch is defective, at trial, Fer_d suceeeded in limiting, but not exclud_ihg, evidence of
its recall. The trial court declined to admit the recall as evidence of the defect, but did
allow reference to it as necessary to “allow the expert or experts to testify as to
experience, ekill, or education as it relates to the speed control d-eactivation' sWitches
which are the subject matter of thie lawsuit.” (Appendix/Record oﬁ Appeal at pege 370)
Thus, when Ford states in Fo‘otnote 3 that “the triel court preperly excluded |
evidenee of this recall,” it is being, to borrew Ford's word from the trial of the case,
"disingenuous.”
“ The trial court did exclude the recall notice fro'ng going back to the Jury room With
the jury,' but the triai court eIIoWed reference to the recall notice as'allovyed by Rules 703
..and 705, S. C. RLlles of Evidence. (The trial court was clear about its ruling, which is
- contained at several places in the Appendi*/Record on Appeal. The most ‘succinct |
explanation by the trial court is at page 370, quoted above.) Ho.wever, as Ford's
counsel explained—see pages 474-475 of Appendix—in cases where the plaintiff did
not receive a recall notice before the fire, Ford argues that the recall notice is
“irrelevant” under Rule 407. On the other hand, if the victim received the recall notice
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before the fire and failed to act timely, Ford interposes the same recéll notice as a b;ar to
recovery. How the same recall notice can be both a-sword and a shield remains a
mystery of relativism. |
Ford's second paragraph on page 4 is inaccurate. As testified to at trial, Stan
Shelby had the truck towed from his property February 6,. 200_6, over four months after
the fire, after Tom Nolan came out-to do his investigation, two months after writing to
Ford's tHen counsel (Appendix at Volume 3, pages 1058 and 1059), and after the City of
North Charleston threatened him with criminal prosecution for keeping it there. Wheh
Ford writes “‘Neither 5 Star nor its attorney notified Ford of 5 Star's potential claim or-the
availability of the truck for inspection or testing before destroying it,” (Respoﬁdent’s
brief at page '4), Ford can make that statement only because it succeeded in exbluding
from evidence fhe petitioner's written efforts to notify Ford. (See Appendix at page 1058
aﬁd 1059 for counsel's December 20, 2005 and January 17, 2006, Iétters to Ford's
counsel.)” The fire occurred over the weekend of September 24-26, 2005. After the fire
department responded and put out the fire, the plaintiff notified his’ insurance company,
Which‘ took control off the scene. Only after Petitionér’s in'surance cohpany took céntrol
of the s_ce'ne and conducted its investigatioh did betitioner hire cbunsel, and after hiring
couhseL his -lawyer wrote the two letters referenced above to Ford's local counsel. See
| Appendix/Record> on Appeél Volume 3, pages 1058 and 1059. T‘hereaﬂer,‘after the City
of North Charleston threatened the pétitioner with criminal proseCUtion, the plaintiff-
arranged for the t_ruck to be towed off his property:

Q. Did you destroy the truck to try to prevent Fiord from having a fair day in

court?



| did not do that.
. And the truck sat at your place from when to when?
From the time of about September 26" till February 2™.

And why did you have the truck towed off your property?

> o0 > 0O 7

| was put on notice by the North Charleston local people that they would
gi\)e me a ffne if | didn’t have it towed, because it was a mess, and they have like teams
of people that come out and inspect and stuff Iike that. So that's why | did it.

Appendix/Record on-AppeaI Volume 2, pages 658-659 |

The final inc-;orrect‘ statement of fact is Ford's repetition of the canard that
Ford was prejudiced because “the entire body of evidence documenting the condition of
the truck and the scene of the fire consists of 17 tht_ographs taken by- either an
insurance adjustor or Shelby a week after the fire. . . . None of the photogfaphs
depict the allegedi.y defective switch. All experts also agreed that the destruction of the
_ phyéical evidence severely prejudice Ford’s ability to inyestigate and defend the matter.”
] Respondent’s'b.rief at page 5 |
| Thé reason the switch does not ex.ist is becéuse fire reéQIting froh Ford's
" negligence consumed it. The trqu burst in to flames unattended bécause .I;'ord
design.ed a switch to handle 2 amperes of electricity and then wired it ih to a circuit that
delivered 15 amperes of electricity that remains constantly ehergized and put the whole
device against highly flammable brake fluid. Because the switch o‘verhea'ts and burns
when the ignition is off, no one was around when it ignited, and the only reason it did
not do more damage is because the petitioner's garage was so air-tight, the fire
smoldered for a long time. In shpn, as Chief Norris explained, thé fire burned for a long |
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time and consumed the switch:
~ Q. Where was the‘ most extensive damage to tﬁe building?-

A. The most extensive damage to the building was directly above the engine
compartment,

Q. Well, does that -reveal anything to you?

A. That gives me and indication that that's the area of orfgin of the fire. Tha;[’s -
the most extensive structuralbdamagAe was to the rafter, roof rafter, directly above the
engine compartmen;t. The most extensive damage to the engine cbmpartment was on

the driver’s side of the engine compartment.

Q. Did you form any kiﬁd of opinion on the scene as to what the céuse of the fire
was? |

A. Yes, sir. | determined the most probable cause was a failure of thé speed
control deactivation switch that was on this vehicle prior to the fire. |-did have some

knowledge of fires occurring in this typé situation.

Al Iooked in the engine compartment.- The battery was still partially' intact. |
saw no indication .of any after-market e‘l.ectrical equipmeht or appliances had been
attached to the building. | think | asked Mr. Shelby if there was any after-market
equipmént, had he installed any after-market electrical equipment, and he said no. The
vehicle was not fuﬁning at the time of the fire. So that's — e.Iimina‘tes ‘a dolt of

probabilities and pdssibilities of fires to start.



When ydu ruled out all your possibilities, what was the only possibility left?
The speed control deactivation switch failure.

O.K.

> 0 > 0O

Heat source.

Q. Now, what about the fact that the speed deacﬁvation cbntrol switch is not
avajlablé in ;this courtroom today for you to look at? Dos that.render your opinion
unreliable?

A. No, sir.

A. My opinion is the fire originated within the engine compartment in‘the .
area of the master brake cylindevr on the drives’ side of the vehicle around the master
brake cylihder and the sbeed control deactivation switch.

Q. What is your opinion with regard to the causé of the fire?

- A. | believe thé cause of the fire was de'fé_cti've-speed contrdl deactivation

switch because in that area that's the only thing that will produce heat at that time.

Q. Is there any way to tellifrom your investigation of this scéne as to how
‘long that fire had been burning?
| A. That fire had been burning for quite some time based on the a'mount of
‘soot buiIdUp inside the building. That fire had bee.n burning for some timef
Q. Doés the length of time of the fire increase or decrease the likelihood of
the deactivatiion» switch surviving the fire?
' A Yes, sir, it does. |
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Q. What happens? How does it?

A. The longer the fire burns, the more it's going to consume the fuel and
destroy the fuel..

Q. Okay. lIs it possible that the switch was 'completely consumed in the fire?

A. Yes, sir. In fact, this case here, the entire master brake cylinder was
either consumed or melted. It was no—no Iongér intact on the inside of the vehicle. |
Appendix/Record on Appeal at pages 610-611, 612, 613, 618, 620, 622

The cons_umption of the switch in a fire is common. Mr. Greene testified that
80% of the switch is corﬁposed of flammable material (Appendix/R.0.A. page 529), and
that in other sbeed control déactivation switch fires he investigated, the.fire consumed
the sWitch in all but one: “In all the fires I've investigated involving these switches, | can-
think of four offhand. | only found part of the remains of the switch in one fire. The
other fires, ti'ie switch was consumed.” (Abpendix/R.O.A. pages 530-531)

The above evidence is compelling, and even if it ‘were not, it is sufficient to
support the petitioner's right to trial by .jury. As set forth above, Ford did not defend its
négligence on pr‘o.ximate cause, but instead “defended at trial ‘based ‘ovn the comblete
lack of evid.ence of negligence by Ford regarding fhe switch in 1995." (Respondent’s
brief at pége 3) As dispuSsed more fully below, the science of _the defect is no more
complicated than 15 is greater than 2 and. an application of “basic 10" grade physics.”
Even Ford’s expért conéeded this:.

Q. I mean, [field équations] it's the bedrock of basic tenth grade physics,
correct? |

A.v That—'ybu—that could be true.” Appendix/Record on Appeal, page 420, lines

11



13-16)

In an effort to throw the lower court off the scenf, Ford spent an extraordinary
amount of effort on spoliation of evidence, which is the legal principle designed to
'preclude one party from bbtaining an unfair advantage over another parfy by destroying
‘evidence. Here, of course, the fire destroyed the evidence, and the scene is preserved
in photographs. It is true that the speed deactivation contfol switch can be recovered
and tested when the fire is quickly detected and extinguished, but where, as here, the
switch burned over an entire weekend undetected, it is unlikely that anything survived to

test. These are, of course, all questions of fact for the jury to determine.

REPLY TO ARGUMENT I. A |

The Petitioner correctly framed the issue as being that the Court of Appeals invaded
the jury’s province and substituted its view of the evidence for that of the jury.

The Respondent alleges that the Petitioner failed to use the right words in
framing the issue on appeal and thereby forfeits his right to judicial review. When the
appellate court substituted its view of the evidence for the jury, that included substituting
its view of the weight of the evidence, including the expert testimony. Rather than
address the issue on its merits, Ford seeks to manufacture a “problem” by parsing
language. Ludwig Wittgenstein created an important body of work on the analysis of
tanguage in framing issues. Courts find words to be important, but the function of the
judicial system is not the same as that of the logician, and courts do not grant or
withhold justice based on the parsing of language. Even though Ford did not challenge
on proximate cause, where issues of fact must be determined, juries determine the faéts

based on the application of their common experience. For example even if Ford had
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challenged proximate cauee, “Proximate cause of the law is not necessarily the
proximate cause of the logician. | Legal proximate cause is determined upon mixed
considerations of logic, common sense, and exb‘erience, policy, and precedent.” Odom
. v. Steigerwald, 260 S.C. 422, 196 S.E.2d 635 (1973)

The issue in this case was an issue of negligence, and negligence arises out of a
well-defined body of common law that establishes when and how the law provides a
remedy:

About the year 1825, negligence began to- be recognized as a separate and
independent basis of tort liability. Its rise coincided in a marked degree with the
Industrial Revolution; and it very probably was stimulated by the rapid increase in the
‘number of accidents cause by industrial machinery, and in particular by the invention of
‘railways. . It undoubtedly was greatly encouraged by the disintegration of the old forms
of action, and the disappearance of the distinction between direct and indirect injuries,
found in trespass and case. The cause of action which at last emerged from this
process of reshuffling took on, in general, the aspects of the action on the case, largely
because the facts upon which the initial decisions were based fitted that action.
Intentional injuries, whether direct or indirect, began to be grouped as a distinct field of
liability, and negligence remained as the main basis for unintended torts. Today it is not
at all disputed that separate problems and principles, as well as distinct questions of

policy, arise in negligence cases.
Prosser on Torts, “Negligence: Standard of Conduct § 28 Hlstory

Actionable negligence consists oan duty on part of fhe defendant, a breach of that duty,
and an injury to the plaintiff resulting from the defendant’s breach. Folkens v. Hunt, 290
S.C. 194, 348 S.E.2d 839, appeal after remand 300 S.C. 251, 387 S.E.2d 265 (Ct. App.
1986), Crowley v. Spivey, 285 S.C. 397, 329 S.E.2d 724 (Ct. _Apn. 1985)

The issue reieed here is that the poun of Appeals reversed the- jury verdict
because it found no evidence in the ,record to support a finding of negligence as related

to Ford’'s conduct in 1995. The Court of Appeals found the petitioner's experts
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unqualified to give an opinion as to Fordl’s conduct in 1995, and overldoked testimony of
Fords’ expert regarding Ford’s conduct in addressing dangerous defects. Inb other 
words, the Court of Appeals concludes there is no expert evidence of Ford’s conduct in
1995. However as may be seen in the Appendix/Record on Appeal, Ford’s expert

testified to the company’s lackadaisical attitude toward such defects:

Q. Well, in your experiehce as an engineer for Ford Motor Company, if you found that
there was a defect in an automobile, if it ,possessed a danger to persons o-r property,
woﬁld you tell anybody or just suppress it?
A.‘ Absolutely, | would tell.
Q. How would you tell them?
A. By returning back to the office, putting together the information that | was able fo
gathef through my investigation, and presenting thét to engineers and other peoble‘
through Ford Motor Company who then take it to the next step.
Q. And the next step would be to issue what, issue some sort of notification that there
might .b'e a problem? | |
MR. OTT: Your Honor, objection.
THE COURT: Overruled. |
THE WITNESS: Not necessarily. The next step’WogJId be let's look at morel d_étails of
the investigation, how many vehicl-es could have this particular issue that was
uncovered. If We—we could get other éngineers inVoIved that would begin
investigations on what we—what we found through our initial investigation. So I'thihk ‘
there's —there's mény steps fha’_t—that occur after the initial ihve_stigation.

14



Appendix/Record on Appealvpages 428-429

The above testimony, in combination with Ferd’s admission that it designed a
defective switch, is compelling evidence andvsufficient to submit the question of
negllgence to the jury. The Court of Appeals dlsagreed wnth the jury that there was any
evidence of negligence. The Court of Appeals held:

The limited evidentiary presentation by 5 Star allows us only a scant understanding of
the design and operation of a speed control deactivation switch. From what little
testimony there is in this record, however,-we are able to determine that the switch
serves as a mechanism to deactivate the cruise control when the driver presses the
brake pedal. The switch is wired into the brake light circuit, which, for safety reasons,
must remain energized at all times. Keeping this circuit energized allows the brake
lights to be illuminated by pressing the brake pedal even when the vehicle is turned off.
The switch is “redundant,” meaning it serves as a back-up 'in case the primary
deactivation switch malfunctions. The allegedly defective quality of the switch is that it
allows brake fluid, which is flammable, to remain in dangerous proximity to the
energized electrical circuit, separated only by a thin membrane. Greene's explanation
of how this can start a fire was “the protective device [apparently a fuse] is not
coordinated with the switch. The switch is rated for two amperes. The protective devise
is rated for 15 amperes. So the switch can really overheat and start a fire before the 15-
_ampere fuse would ever blow.

Court of Appeals Opinion under Review at page 4

‘Thus, the Court of Appeale found that there is insufficient evidence to support a
finding of negligence, and, as discussed more fully below, the evidence in the case is
sufficient to allow a jury to deliberate and decide what it believes.

“A motion for JNOV may be granted only if no reasonable jury could have
reached the challenged verdict.” Welch v. Epstein, 342 S.C. 279, 300, 536 S.E.2d 409,
419 (Ct. App. 2000). On appeal from a circuit court’s denial of a motion for a directed
verdict or a JNOV, we apply the same standard as the circuit court by viewing the
evidence and all reasonable inferences in the light most favorable to the non-moving
party. RFT Mgmt. Co., L.L.C. v. Tinsley & Adams, L.L.P., 399 S.C. 322, 331032, 732
S.E.2d 166, 171 (2012). We will not reverse the circuit court’s ruling on a JNOV motion
unless there is no evidence to support the ruling or where the ruling is controlled by an
_error of law. Law v. S.C. Dept. of Corr., 368 S.C. 424, 434-35, 629- S E.2d 642, 648
(2006)
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Gause v. Smithers, 403 S.C. 140, 742 S E.2d 644 (2013)

Since ther Court of Appeals reversed the jury’s vefdict because it found no
eVidence, it invaded the province of the jury, and therefore, the petitioner has put the
central issue raised by this appeal before this Court, and Ford is- clutching at straws to
contend oi_herwise. |

Reply to Argument|. B
The trial court properly found the pétitioner"s experts qualified to give opinions.

According to the Court of Appeals, the petitioner failed to prove that the switch
was defective in 1995, yet the record is full of testimony from a properly qualified expert. |
The Court of Appéals correctly held that the design of the s,witch_called for some expert
explanation b‘e"causve the design of electrical components is b.ey'ond the experience of
the average juror. O; the other hand, it is undeniable that it does nof take an expert to
reason that Ford's forcing i5.amps of eIAectricity through a switch Ford designed to
handle 2 and then putting the whole device in close proximity to highly flammable brake
f_iLJid‘ is a bad design. Greene testified to the unsafe design of the éwitch due to its
protective device not being properly coordinated with the switch-and the fofeseeable
dangerfesultingv therefrom. However, Ford challenged Mr. Greene's credentials to offer
- expert evibdence, and after extensive voir dire, the trial judgé qualified Greene as an
expert in automotive electronics. During voir dire (found at pages 506-510), Ford's
counsel learned that Mr. Greene, a member of the Society of Automotive Engineers,
has extensive experience with electrical components, including those used in

automobiles:
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Q.- Have you ever worked for a company thét manufactures compénent parts that
are_'used for installation in vehicles? |
A Yes.
Q. Who was that?
A. Exar, 'E-X-A-R, Integrated Systems. They manufacture integrated circuits,
including timers of various types that are used in automobiles.

| also did work for Variaon Associates. They manufacture microwave products
~ that are now being used in automobiles. At the time they were not.

And Fairchild Semicénductdr, which no longer exists, which at the time was also
developing products for use in automobiles; but they had not been put in the field yét.
Q So those are the companies that you worked for that did that type of wbrk’?
A Correct.
Q. Now, have you ever personally, Mr. Greene, designed a component part for use
in an automobile?l |
A. Nof specifically for use in an automobile, but I've designed and wo.rked on

- designs for component parts that would go into_automobiles as well as into other

pfoducts.

Q. Have your services ever been hired by an automobile manufacturer?

A. No.

Q. Have your services ever been hired by a company that suppiiés cdmpqnent parts

to automotive manufacturers?
A. Yes.

17



> O > O

Who was that?
Delco Electric.

And what case, type of case was fhat, Mr. Greene?

Delco Electric - is a‘_mavnufacturer of automotive electronics and marine

electronics, and | was hired by them.to take a look at an alleged defect in an alternator

which caused a million dollar boat to burn Up.

Q.

A
Q.
A

So that was having to do with a boat but not specific to a vehicle.
It was a vehicle engine in the boat. |
| understand. Also, as to an automobile, have you ever doné that type of work?

No. I've never been hired by a component manufacturer to take a look at an

automobile. | have been hired by component manufacturers to take a look at buses and

other large commercial type vehicles.

A
e
A

Q.  Were those accident reconstruction cases?
No. Those were also fire cases. -
So it didn't havé to do with vehicle design; it had to do with fire cause and origin? |
.We'II, it had to do with component design switch could ha\-/e" caused of had a part |
in the fire.

Interestingly, Respondent’s brief contains a footnote (footnote 13 on page 17 of

its brief) that includes a quote from a publication that Ford states was “excluded by the

trial judge and does not appear in the record,” but Ford believes Greene relied on it.

Ford's brief includes quotes from the publication, “Analysis of a Ford Speed Control

Deactivation Switch,” about the preservation of evidence. -However, Ford’s footnote

omits the following quote from the same publication about the design of the switch:
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The SCDS (speed control deactivation sWitch) ‘was manufactured by Texas

Instruments design to a Ford specification design. Texas Instruments has stated

the switch was only designed to handle a small (1-2 amperes) intermittent DC

load. Ford installed the switches in a 15 ampere circuit. Additionally, this circuit -
is energized at all times.

(Appendix at page 993, emphasis added)

Mr. Greene also téstified that many courts had qualified him many times in_“an'
investigation on an electrical compohent as a possible cause of a fire”
(Appendix/Record on ‘Appeal page 503) The Court of Appeals’ criticism of Greene’s
testimony goes to its weight, not its admissibility. Nowhere in the Opinion under review '
does the Court of Appeals explain in what particuiar way he is deficient other than to
say he had no experience with Ford’s conduct in 1995. “Neither Nofris nor Greene
testified to a single fac‘t.lor event at or before the manufacture' of this truck and this
switch. Néither wifness was qualified as an expert in automobile design or any otHer
area of expertise that would enable them to offef opinion as to whether Ford’'s conduct
was negligent.” A(Opinion under revieW at page 3) As set forth above, the Court of
Appeal\s is incorrect. Greene's voir dire quoted above shows he has sufficient
qualificétions to épeak on the fundamental_defect in Ford's design that caused the
~ switch to overheat and start -a fire. He testified to ’_the foreseeability of danger in this
design based on ’reliable and well-established technical. knowledge. The Court of
Appeais never explains how the lower court abused her discretion in finding Greene
qualified. As fhis Court held in Watson v. Ford Motor Compaﬁy, 389, S.C. 434,'699'
S.E.2d 169 (2010), the trial court’s focus on qualification of an expert is to “examine the

substance of the testimony for reliability”:

In.our view, the trial court’s error in admitting Dr. Anderson’s testimony is largely based
on solely focusing on whether he was qualified as an expert in the field of eIe_ct_ricaI

19



engineering and failing to analyze the reliability of the propbsed | testimony.
Respondents did not offer Dr. Anderson to testify generally as to the electrical wiring of
a circuit system in an automobile. Rather, Respondents sought to introduce Dr.
Anderson’s testimony to determine a fact in issue based on the scientific hypothesis.
The trial court was thus required to examine the substance of the testimony for
reliability, and in failing to make this threshold determlnatlon the trial court erred as a
- matter of law in admitting Dr. Anderson’s testimony.

Even Ford agrees in its brief that Greene “is knowledgeable about électricél
engineering generally.” (Respondent’s brief at page 12) Therefore, the reliability of this
testimony was sound and properly admitted by the trial court. Greene testified that
there is a body of literature on Ford’s switch and that he was familiar with it from other
investigations. Chief Norris testified to the same thing. -Moreover, Ford had a full and
fair opportunity to cross-examine ‘every witness, and as this Court noted in Donald
Austin v. Stokés-Craven.Ho/ding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010), Ford has
identified no prejudice in either witness being qualified:

However, even if the trial judge erred in qualifying Morris as an expert witness,-

we find Stokes—Craven was not prejudiced by the admission of this testimony.

"As. previously stated, Stokes—Craven thoroughly cross-examined Morris

regarding his lack of experience and qualifications.
The jury heard Greene's qualifications, his testimony about the fundamentals of
electrical circuitry, and his summation of the initial design defect in Ford’'s design that
creates overheating in dangerous proximity to flammable brake fluid. The jury also
heard his explanation of a cheap, alternative safe design. Ford quotes Greene on page
18 of its brief in support of its argument that in 1995, “the danger of deactivation switch
fires was unknown and that these fires became prevalent later on.” The danger may

1

have been unknown to anyohe outside of Ford in 1995 because Ford designed the
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switch to handle only a 1 to 2 ampere intermittent load and ordered Texas Instruments
to manufacture to this specification. Then Ford installed the switch in a constantly-
energized 15 amp circuit in vehicles like 5 Star's truck. Thus Ford knew it was placing
its switchrinto an electrical circuit that would overload the switch’'s capacity because
Ford designed the'capacity.

Proof of negligence can be by direct or by circumstantial evidence. “While our

~ decisions uniformly state that the.so called doctrine of res ipsa loquitur does not
apply in this State, they have with equal uniformity recognized that negligence

may be proved by circumstantial evidence . as well as direct evidence. And in
~ determining the sufficiency of circumstantial evidence, the facts and

‘circumstances shown are to be reckoned with in the light of ordinary experience

~and such conclusions deduced therefrom as common sense dictates.” McQuillen

v. Dobbs, 262 S.C. 386, 204 S.E.2d 732 (1974)

As this Court held in-Bragg v. Hi-Ranger, 319 S.C. 531, 539, 462 S.E.2d 321,
326 (Ct. App. 1995): The burden of proving Ford’s negligence may be met by showing
that Ford was aware of the danger and failed to take reasonable steps to correct it.
Because Ford knows 15 amps are more than 2, and because it knows that constant is
different from intermittent, and because it knows that the entire circuit is protected by a
15-amp fuse, the petitioher presented sufficient evidence from which a jury could find
negligence.

The Court of Appeals never explains how the trial court erred in qualifying the
petitioner's expert. The test for legal error in admitting expert testimony is two-fold, and
the Court of Appeals applies neither:

Reversal of a trial judge’s qualification of an expert witness requires the complaint party
to prove both an abuse of discretion and prejudice. See Jenkins v. E. L. Long Motor
Lines, Inc., 233 S.C. 87, 94, 103 S.E.2d 523, 527 (1958) (recognizing that the trial
judge’s ruling on the qualification of an expert would not be disturbed in the absence of

an abuse. of discretion); Ellis v. Davidson, 358 S.C. 509, 526, 595 S.E.2d 817, 826 (Ct.
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App. 2004) (demonstrating that there must be both error on the part of the trial judge, as
well as prejudice to the complaining party to warrant reversal). An abuse of discretion
occurs when the decision of the trial judge is unsupported by the evidence or controlled
by an error of law. Ledford v. Pa. Life Ins. Co., 267 S.C. 671, 675, 230 S.E.2d 900, 902
(1976). In order to demonstrate prejudice, there must be a “reasonable probability the
jury’'s verdict was influenced by the challenged evidence or the lack thereof.” Fields v.
Reg’l Med. Ctr. Orangeburg, 363 S.C. 19, 26, 609 S.E.2d 506, 590 (2005) '

Austin v. Stokes-Craven Holding Corp., 387 S.C 22, 691 S.E.2d 135 (2010)

Ford argues this issue on page 14 of its brief thus: “Here, 5 Star never offered
any evidence or opinion regarding what Ford knew or should have known in 1995 at the
- time Ford designed and assembled 5 Star's F-250." This -is, of course, a false
statement. Ford made a conscious decision to incorporate ‘a switch "into the circuit it
knew was delivering more electricity that it designed its switch to handle. Ford is never
| going to admit that it adopted an unwise design, and that is why it has spent hundreds
of thousands of doIAIa'rs to shift the blame to. everyone else.

Reply to argument il, A. B. & C.
The evidence in this case is sufficient to allow a jury to find that Ford’s conduct in
1995 was negligent, and the petitioner proved a reasonable alternative design,
and that it was foreseeable that delivering too much electricity to a switch in
close proximity to highly flammable brake fluid was negligent.

,The'petitioner' chbines his reply to Il, A., B. and C. in one reply in an effort to
reduce the length of this brief and because all three arguments are reformulations of the
same issue; to wit, whether there was sufficient evidence to allow the trial judge to
submit the case to the jury

- Asto Ford’é argument that the petitioner failed to produce any evidence of Ford's

negligence in 1995, this issue has been completely addressed in-the preceding pages.

As to part B of Ford’s argument, the betitioner produced clear, succinct, and cogent
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evidence of a reasonable alternative design, which is found in tne Appendix/Record on -
Appeal at pages 515-516 of the Appendix/Record on Appeal:
Q. Do you have an opinion to a reasonable degree of engineering certainty as to
whether or not the switch that you've just described is or is not safely designed?
A. It's not.
Q. If you were designing the switch, okay, do you have the necessary expertise,
tra.ining, as an electrical engineer to design such a switch?
A. Oh, yes.
Q. If you were designing such a switch, how weuld you design it differently to
avoid the problem you just described?
A. First thing | would ‘do is | would engage it via the ignition key so that the '
switcn would not have power on unless the ignition for the automobile was on.
Seeond thing that | would do is | would put another small fuse in series
with the switch which would limit the currently to one to two amps, whatever the
allowed limit .Was that would allow the switch to function effusively but not
- overload and overheat. | | |
And;'thir_dly, I'd try to come up with some type of a better pressure switch
_that was separate from this electrical switch that would not allow a contamination

of brake fluid into the electrical side of the switch.

Thus, Ferd’s statement that there is no evidence of a reasonable alternative.
design is incorrect.
As to foreseeability, Mr. Greene also addressed that as well at pages 514-515:
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And it's very foreseeable that this thin membrane will leak eventually, because when
you apply the brakes on the vehicle, brake pressure increases dramatically and pushes
against this membrane which, in turn, pushes the switch and opens the switch. So if
~ you have a slight leak in this membrane, this flammable brake fluid will get on the other
side where the electrical switch is, and you have a source of ignition, and then you have
enclosing a whole assembly of insulating plastic which keeps the heat in there and
cause the temperature to rise until it can eventually reach the ignition point and start. a
fire, and you have then brake fluid freely coming out into the switch, or what was the
switch assembly which is now burning, and the fire rapidly accelerates from that point
on. ‘ '
The Court of Appe'als never addresses this evidence, other than to do an excellent job
at summarizing it and then calling it “scant.” Whether it is “scant” or sufficient is for the
jury to say. Cléarly, there is evidence of foreseeability. Mr. Greene’s explanation of the
design defect, the alternative design, and the cost associated with it are both full and_
compelling. The real question—the one Ford never addressés—is why Ford designed a
switch that can handle safely only 13% of the electricity delivered through it. The
petitioner provided sufficient evidence e of foreseeability.
‘REPLY TO ARGUMENT Iil.

The petitioner proved the truck was in essentially the same condltlon at the
time of the fire as when it left the factory. : :

Here, Ford advances an argument that is not supported by any evidence in the
_record. As the Court can see, the photographs of the truck, pages 1001, 1002, 1003,
'1004, 1006, and 1007 demonstrate the truck is obviously in the same condition as when
it Ieft'the factory other than wear and tear and being burnt up. (The photographs now
before the Court are third generation copies, and admittedly afe not ‘as crisp as the
‘original photos that went to the jury. As the original appellant, Ford asked for and

received the originals from the Clerk of Court»’s office.) Stan Shelby testified that the -
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truck had no aftermarket modifications: “Q. Were there any after-market modificatién.
A. Not to my knowledge. There was not.” (Appendix, page 663). Chief Norris testified
to the same thing.as quoted above on page 9.

Thus, it was for the jury to say whethér the truck was in substantially the same
condition, and as the jury had the testimony of the owner and the photos, the trial court
-committed no error in allow the jury to reach this determination.

REPLY TO ARGUMENT v

The trial court gave a charge on spoliation, and it thus became a question
for the jury as to whether Ford was or was not prejudiced by the lack of the truck.

The spoliation law is fully discussed in the briefs to the Court of Appeals and
since the Court of Appeals did not rely on spoliation in reversing the jury verdict, the-.
petitione‘r does not repeat the arguments here except to say the doctrine of spdliation is
to prevent one party from g_etting an advantage. over another by examining évidénce
and then destroying it, preventing the other side the same opportunity. That did not
happen here. Jon Olson and Leonard Greene o_pefated off the same body of
information, and thus éach side had _the same opportun_ity to evaluate evidence as the
other. The ‘ju-ry heard the explanation as Ato why the truck was destroyed. Despite.
'- Ford’s opinion in its brief that an adverse inference is “insufficient” and “dismissal was
the only adequate remedy,” (Respondeht’s brief at pag}é 31) in this case fhe trial court
properly ‘gave the jury an adverse inference instruction supported by th'e well-
established case law: | o

Relying on the holding in Welch, our Supreme Court later upheld a jury charge '
which advised that “when evidence is lost or destroyed by a party an inference may be
drawn by the jury that the evidence which was lost or destroyed by that party would

have been adverse to that party.” Kershaw County Bd. Of Educ. v. U.S. Gypsum Co.,
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302 S.C. 390, 394, 396 S.E.2d 369, 372 (1990). In Kershaw, the school board sued the
manufacturer of the ceiling plaster that had been installed in many of Kershaw County’s
schools, alleging the plaster contained asbestos. The trial court issued an order
requiring the manufacturer be notified prior to any asbestos being removed. Despite
this order, the school board did not notify the manufacturer moved for judgment in its
favor on the claims related to that school. The trial court denied the motion, -but charged
the jury as described above. In upholding the charge, the Supreme Court stated: “The
trial court’s decision was proper under the facts of this case.” I/d. Stokes V. Spartanburg
Regional Medical Center, 368 S.C. 515, 629 S.E.2d. 675 (Ct. App.-2006). '
- CONCLUSION

It is impossible to look at the evidence in this record and conclude anything other
than the Court of Appeals substituted its view of the evidence for that of the jury. Asto
the evidence before the-jury, the Court of Appeals’ summary of Petitioner's evidence
quoted above on page 15 is as good as it gets in summarizing the evidence in this trial.
As the Suprerhe Court said in McQuillen, while we do not have res ipsa loquitur in South
Carolina, we do have common sense, and it can hardly be argued that Ford could not
see that continuously transmitting 87% more electricity through its switch than it
designed it to handle would lead to overheating. The Court of Appeals grasped this
~ principle when it noted that Ford admits that the switch is defective because it is rated
for two am'peres of electricity and Ford incorporated it in to the brake light circuit which |
delivers a continuous flow of 15 amperes even when the key is out of the ignition and
the vehicle is unattended. Ford knew the circuit delivered too much electricity to its
switch because it specifically designed the switch for 2-amps or less. It is undisputed
. that Ford designed the switch to its specification and incorporated it in to its vehicle.

_Thus, the jury had sufficient evidence before it to conclude that Ford’s conduct was

n'egligent by forcing 15 amps of electricity through a 2 amp switch. The burden of
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proving Ford's negligence may be met by showing that Ford was aware of its
fundamentally flawed design, the potential for danger, and the failure to také reasonable
steps to correct it. Bragg v. Hi-Ranger, Inc., 319 S.C. 531, 539, 462 S.E.2d 321, 326
(Ct. App. 1995)

The Court of Appeals confused the function of_the switch to operate as a speed
control switch versus the‘function of the switch to not overheat. It is trUe that the
Petitioner never offered evidence abéut the switch’s capability to disengage the speed
cpntrpl setting because the Petitioner did not suffer an injury because he couldbno_t stop
the vehiclé. Ra.ther,- he suffered an ihjury when his unattended vehicle caught fire and
burned his lawn equipment and building. Unintended fire_ is the defect in Ford's switch
design. As the truck aged, the 2-amp switch absorbed more and hore electricity at a
level beyond its capacity until it overheated and ignited with the key out of the ignition,
leading to the damage to 5 Star's business. Thus, there was sufficient evidence to
submit the question of fact to the jury, and the Court of Appeals reverse-d the jury's
findings only because it chose to disbelieve the Petitioner's evidence, whic;h_it is not
authori-z'ed to do. | | |

What makes this case unusual is because. the petitioner. in this case suffered a
clearly identified loss through cléarly .identified negligence. Rather than accept
responsibility for the petitioner’s loss, Ford Motor Company has throWn restrces at this
case designed to thwart the petitioner's access to the courts and deny him his right to
justice. Rule 1 of the South Carolina Rules of Civil Procedure states: “[These Ruli_es]’
shall be construed to éecure the just, speedy, and inexpensive determination of every
action.” - As my father, a man with of no formal education, said with fhe,zeal of a newly
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minted citizen: “Only in America can a person hire a lawyer, go into a courtroom and
stand 'toe-t,o-t-oe with the mightiest corporation, or even the government itself, and get a
fair hearing.” His formulation was not as elegant as the similar férmulation penned by
our third Chief Justice, John Marshall, Who in 1803, wrote the words in Marbury v.
Madison that formed the skeleton of our judicial system. Ford mocks the entire grand
edifice, calculating that by throwing enough resources at the dispUte, it can bury thé
: petifioner, and anyone who represents him, under fons of oppressibn. . On the long
journey to this Court, Ford has thrown every defénse iméginable at Petitioner, ihcluding
but not limited to: the Noefr—Pennington Doctrine, Motor Vehicle Safety Act, statute of
Iimitétions, improper venue, lack of subject matter jurisdiction, exclusion of warranties,
misuse of the vehicle, comparative negligence, lack of privity, lack of standing, Rule 11
violation, and sovereignA immunity. (Sée Fordf,s Answer at pages 153-160 of thé
Appendix.) However, despite the brilliance of Ford'’s I'egal team and the undisputed fact
that Petitioner is out-matched, the fact remains that injured parties haQe a right to have
their ca.ses decided by a jury, and in reversing the jury verdic;[,' the Court of Appeals

invaded the province of the jury and improperiy set aside its verdict. -

October 1, 2013 Thomas R. Goldstein |.D. 2186
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Respectfully submitted.
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